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HUNTER  &  DAVIS  t;.  LEVAN  AND  WIPE. 

•■  mm^gnmtnt  «f  ft  aofti  ftad  aortcftse  hfti  bcea  mmdc  to  plmlntlffa  to  Io^b- 
■tty  them  MM  oaretles  on  a  tell  bond  for  tho  assignor,  and  whore  snlt  Is  then 
fOBdlBg  on  sneh  bond.  It  Is  proper  for  them,  as  such  assignees,  to  Institute  suit 
OB  the  note  and  mortgage,  and  a  decree  of  foreclosure  In  each  case,  with  direc- 
tions to  paj  the  money  Into  Conrt,  to  await  the  farther  decree  of  the  Court,  Is 
proper,  or  at  least  there  la  no  error  la  tack  a  dseret  to  the  projndlce  of  the 


Appeal  from  fhe  District  Court  of  the  EleTenth  Judicial  District^ 
Ooontj  of  £1  Dorado, 

The  facts  raffidenlly  appear  in  the  opinion  of  the  Court 

Hell  A  Hum^  amd  ffevat  for  Appellantai 

Sanderson  A  Newetl  for  Reapondenta. 

Baldwin,  J.,  deliTered  the  opinion  of  tlie  Court  — Ttokt,  C.  J., 
and  FiBLDy  J.,  ooncurring. 
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Martin  and  Dayla  •.  Brovntt. 

This  suit  was  brought  on  a  note  and  mortgage  executed  by  defend- 
ants to  one  Howard,  and  assigned  by  him  to  the  plaintiffs.  The  as- 
signment was  unconditional,  and  in  the  usual  form  of  such  instru- 
ments. The  Court  finds  that  this  assignment  was  made  to  plaintiffs 
by  Howard  to  indemnify  them  against  injury  on  account  of  their 
suretyship  for  him  on  a  bail  bond  —  the  proceedings  on  which  are 
now  pending  in  this  Court  This  proof  of  the  purpose  and  character 
of  this  instrument  seems  to  haye  been  made  by  parol.  The  Court 
ordered  a  sale  of  the  mortgaged  property,  with  directions  to  pay  the 
money  into  Court  to  await  its  further  decree. 

We  do  not  see  any  error  in  this  decree  to  the  prejudice  of  the  de- 
fendants. By  this  arrangement,  to  say  the  least  of  it,  the  plaintiffs 
were  made  the  pledgees  or  bailees  of  Howard,  in  respect  to  this  debt 
assigned,  and  were  bound  to  take  the  proper  care  of  the  subject  of  the 
Court  They  were  not  bound  to  suffer  the  debt  to  be  barred,  or  the 
chances  of  the  property  going  to  waste,  before  collecting  the  debt  or 
foreclosing  the  mortgage,  as  might  be  the  case  if  proceedings  were 
delayed  until  the  question  of  their  liability  on  the  bond  was  settled. 

It  is  not  necessary  to  decide  whether,  as  this  assignment  was  in 
writing,  it  would  be  admissible  for  Howard,  or  those  claiming  under 
him,  to  show  by  parol  that  what  imparted  an  absolute  sale  or  transfer 
was  really  a  sale  only  on  condition. 

There  was  no  error  in  striking  out  the  answer  of  the  defendants,  to 
their  prejudice,  as  it  merely  set  up  the  facts  upon  which  we  have 
already  passed,  and  some  others  not  affecting  the  merits. 

Decree  affirmed. 


MARTIN  &  DAVIS  v,  BROWNER  rf  tOs. 

A  party  cannot,  under  pretense  of  holding  land  In  exclnglre  occupancy  as  a  town 
lot,  take  up  and  enclose  twelve  acres  of  mineral  land,  In  the  mlnlngr  dfatrlct, 
as  asralnst  persons  who  subsequently  enter  upon  the  land  In  tmod  faith  for  the 
purpose  of  dli^np  for  gold  therein,  and  who.  In  such  operations,  do  no  Injury 
to  the  comfortable  use  of  the  premises  as  a  residence,  or  for  the  carrying  on  of 
any  mechanical  or  commercial  business. 

Appt?al  froTTi  f}ie  District  Court  of  the  Fourteenth  Judicial  District, 
Goimtj  of  Nentda. 
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Martin  and  DaTls  v.  Browner. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Court  Defend- 
ants had  judgment  in  the  Court  below,  and  plaintiffs  appealed. 

Francis  J.  Dunn  for  Appellants. 

McConneU  <6  NQes  for  Respondents 

The  law  in  California  affecting  the  respectiTe  rights  of  farmers  and 
miners  upon  the  mineral  lands,  has  been  thoroughly  discussed  and  set- 
tled in  this  Court 

The  doctrine  settled  in  the  cases  of  McClintock  v.  Bryden,  6  Cal. 
97,  and  Barrett  v.  Stokes,  75.,  36;  has  never  been  disturbed. 

That  any  appropriation  of  lands  in  the  mineral  regions  for  agricul- 
tural purposes,  is  subject  to  the  right  of  any  citizen  to  enter  upon  the 
same  and  dig  for  gold,  is  now  the  settled  law  of  the  land. 

Baldwik,  J.,  deliyered  the  opinion  of  flia  Court  —  Tbrrt,  G.  J.» 
and  Field,  J.,  concurring. 

Waiving  ftte  serious  question  whether  this  appeal  is  properly  before 
us  for  want  of  a  statement  of  facts,  so  far  as  the  errors  assigned  by 
appellants  are  concerned,  we  think  their  case  is  without  merit  The 
action  was  ejectment  for  a  portion  of  a  lot  of  about  twelve  acres  in  a 
small  mining  town.  The  plaintiffs  claimed  to  have  title  to  it,  by  hav- 
ing taken  possession  of  and  inclosing  it,  it  being  public  land.  It  seems 
that  the  site  of  this  village,  including  a  portion  of  this  lot  sued  for,  was 
mining  land,  and  parts  of  it  had  been  worked  as  such  before  plaintiffs' 
indosure.  The  defendants  entered  upon  and  were  using  a  portion  of 
this  lot  for  mining  purposes,  but  this  portion  was  not  contiguous  to  the 
buildings  or  the  ground  immediately  about  the  buildings  of  the  plain- 
tiffs; nor  was  the  use  of  this  portion  by  defendants  shown  to  injure  or 
in  any  way  conflict  with  the  comfortable  use  of  the  premises  by  plain- 
tiffs as  a  residence,  or  for  the  carrying  on  of  any  mechanical  or  com- 
mercial business.  At  most,  it  could  only  interfere  with  them  in  culti- 
vating the  soil.  The  Court  instructed  the  jury,  in  effect,  that  a  person 
cannot,  under  the  pretense  of  a  town  lot,  locate  and  hold  a  large  tract 
of  mining  land  in  the  mineral  region  of  this  State,  as  against  persons 
who  enter  in  good  faith  for  the  purpose  of  digging  gold  therein ;  that, 
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BavA  «.  Reynold!. 

while  a  person  might  be  entitled  to  hold  a  town  lot  by  location  or  pur- 
chaae,  as  against  miners,  snch  lot  must  be  so  holden  in  good  faith  and 
for  that  purpose;  and  that  one  cannot,  under  the  mere  pretext  of  a 
town  lot,  hold  a  large  portion  of  land  for  agiicultural  purposes  as 
against  the  claim  of  the  miner. 

We  think  the  law  was  correctly  put  to  the  jury  on  this  state  of  facts. 
It  is  apparent  thaty  if  under  pretense  of  holding  land  in  exclusive  occu* 
pancy  as  a  town  lot,  a  party  can  take  up  twelve  acres  of  mineral  land 
in  the  mining  district,  which,  before  hia  appropriation,  waa  used  and 
is  mainly  valuable  for  mining  purposes,  and  hold  it  as  owner,  he  may 
take  up  twice  or  four  times  that  quantity;  and  the  consequence  would 
be  that  all  of  the  mineral  lands  in  a  neighborhood  might  be  appropri- 
ated by  a  few  persons,  by  their  making  a  village  or  hamlet  on  or  near 
the  land  so  appropriated.  This  woiild  be  to  destroy  to  a  great  extent, 
if  not  entirely,  the  principle  held  by  this  Court  in  McClintock  v. 
Bryden,  5  Cat.  97,  and  Barrett  v.  Stokes,  5  Cal.  36,  which  we  have 
no  desire  to  disturb. 

We  limit  our  decision  as  a  precedent  to  Ae  facts  of  Hiis  particiilar 
case,  as  it  is  impossible  to  prescribe  a  rule  in  such  cases  which  must 
be  of  universal  application.    All  that  we  deem  it  necessary  now  to 
hold  is,  that  the  facts  of  tkia  case  do  not  exempt  it  fioia  the  rule  in ' 
the  case  of  McClintock  •.  Biyden,  5  CaL  97. 

Judgment  afiSnned* 


BATJN  f .  REYNOLDS  et  al. 

Th«  act  to  rettUato  tetertst  on  nonej  Ui  Ia  darogmtloo  of  t1i«  eomraoii  law,  aatf 
mxtMt  be  itrlctlj  eonstnied. 

▲pplj  thla  rale  of  conetnictlon  to  the  laagoase  of  the  oecond  foction  of  tbo  act, 
and  It  wUl  oonSne  Ito  proTtelone  to  contracts,  fMng  the  rate  of  interett. 

According  to  the  common  acceptation,  the  expression,  '*  rate  of  Interest,**  has  refer- 
ence to  the  percentase  or  amount  of  Interest,  and  not  to  the  manner  of  com- 
pntlns.  The  prorislon  of  the  statute  which  aathorlses  jndsments  to  bear  the 
same  Interest  as  the  contracts  on  which  thej  are  recorered,  was  Intended  to 
be  confined  to  contracts  Sxtngthe  rate  of  interest 

la  «  foreclosure  salt,  where  Judgment  Is  taken  by  defaalt,  dia  dscras  am  gtw  ■■ 
lallaf  beyond  that  which  la  demandad  to  tha  bllL 
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•.  Keyiiold& 


Wkere  proee«dlitgi  la  a  foreeiomre  salt  w«n  dalayed  bjr  agnaB«at»  to 

eration  of  the  czecntion  of  a  Mcond  mortgage  oa  other  property  la  which  third 
parties  joined  aa  addltlooal  ■eenrlty,  and  rahMqaeatlj  plalntW  filed  a  eap- 
piementoi  hill,  aettlns  op  the  eecond  mortQge,  and  aaklac  a  eaie  at  the 
premises  descrlhed  la  both  mortgages,  jadgment  w*a  takea  bj  defaalt  for  the 
debt,  and  the  court  decreed  a  foredoouro  of  tho  ■•voral  mortgages  and  a  sale 
of  the  propertj  conyeysd,  and  directed  that  the  property  described  In  the  mort- 
gage exocotcd  by  Reynolds  should  ^  drat  offsred  fbr  sale;  but  that  no  bid 
should  be  received  for  a  less  sum  than  the  full  sum  of  judgment  and  coats.  If 
this  sum  waa  not  bid,  then  the  whole  properly  laeladed  to  tha  two  mortgages 
—  from  Rfliynolda  and  from  Kirk  and  Reynolda  —  waa  to  be  said  together  : 
Bdd,  that  the  decree  la  erroneooa. 

Thm  weU  eaUbllahed  rulea  of  eqalty  proceedlaga  reqnlta,  to  aoch  eaaea,  aat  only 
that  the  property  should  be  sold  In  parcels,  but  that  the  property  lacladad  In 
tha  first  mortgage  should  ha  aahauated,  before  foeourae  la  had  to  the  seaond. 

A  party  enUtled  to  redeem  haa  a  right  to  have  ascertatoad  tha  prtet  at  whtoh  hia 
totereat  waa  aoM,  to  order  that  ha  amy  redeaak 

John  Hume  for  AppellanL 

The  above  named  defendants^  appellants  herein,  assign  lor  emr  in 
said  canse  — 

1.  That  judgment  ia  so  rsndeved  that  interest  is  compounded  en  th^ 
judgment. 

2.  That  the  judgment  is  contingent  and  micertauL 

3.  That  the  portion  of  the  judgment  which  directs  the  manner  of 
the  sale  of  the  mortgaged  property,  grants  to  said  plaintiff  greater 
rdief  than  was  by  him  demanded  in  his  complaint,  and  was  greater 
thaB  the  Court  could  grant  in  case  of  default 

And  as  to  the  first  point  Independently  of  slatntes^  the  only  rem- 
edy by  which  interest  can  be  recovered  upon  a  judgment,  is  an  action 
of  debt  upon  the  judgment    And«  Leading  Cases,  voL  1,  page  501. 

^  At  common  law,  on  an  exeeution  upon  a  judgment^  interest  cannot 
be  levied,  because  the  execution  must  pursue  the  judgment,  and  fhert^ 
ia  nothing  on  the  record  to  authorise  the  ooUeeting  of  interest"  76.. 
6  Johns.  283;  2  Yesey,  p.  162;  2  Johns.  Chy.  172,  180;  1  Paige, 
182;  Brown  and  Wife  9.  Kip  ei  ol.,  6  Paige,  88. 

Our  statute  provides  that  when  a  simple  rate  of  interest  is  agreed 
upon,  the  judgment  shall  bear  the  same  rate.  Wood's  Digest,  an 
2838,  see.  2. 

In  the  next  section  it  is  provided  that  parties^  may  agree  for  the  pay- 
ment of  compound  interest,  but  it  ia  not  provided  that  the  judgment 
shall  conform  to  such  a  contract 
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A  judgment  cannot  be  made  to  bear  compound  interest  except  by 
virtue  of  express  proYisi<»i  of  law.  There  is  no  such  provision  in  our 
statute,  therefore  the  judgment  in  this  cause  was  erroneous  in  this 
particular. 

As  to  the  second  point,  the  Court  will  find  by  examinatioii  of  the 
record,  that  the  judgment  is  contingent  The  authorities  before  cited 
lay  down  the  rule,  that  a  judgment  for  money  is  a  final  determination 
by  the  Cburt  of  the  amount  due  upon  the  day  of  the  rendition  of  the 
judgment 

The  amount  of  the  judgmient  in  this  case  is  left  contingent  upon 
the  future  act  or  omission  of  the  defendant  If  paid  before  the  seven- 
teenth of  February,  it  is  for  one  sum ;  if  not  paid  until  after  that  day 
it  is  for  another  sum.    Practice  Act,  sec.  144. 

C<Hnpound  interest  is  not  a  raie  of  interest  Our  statute  provides 
that  an  agreement  may  be  made  by  which  the  interest  shall,  from  time 
to  time,  be  added  to  the  principal,  and  a  raie  of  interest  calculated 
thereon.  There  is  no  provision  in  the  statute  for  incorporating  such 
ngreement  into  the  judgment 

As  to  the  third  point  Where  defendant  does  not  appear  in  a  suit, 
no  relief  can  be  given  except  such  as  is  expressly  demanded  in  the 
complaint    Practice  Act,  sec  147. 

The  order  directing  the  manner  of  sale  of  the  property,  was  in  this 
case  a  portion  of  the  relief  granted  plaintiff;  but  no  demand  was  made 
in  the  complaint  for  any  such  relief,  nor  was  notice  given  in  any  man- 
ner to  defendants  that  such  relief  would  be  applied  for.  Therefore, 
the  granting  of  such  relief  was  so  far  an  excess  of  jurisdiction  on  the 
l^art  of  the  Court  below. 

It  is  the  universal  general  rule,  that  properly  in  separate  parcels  or 
lots  shall  be  sold  separately.  Sales  in  mass  of  real  estate  held  in  sev- 
eral parcels,  are  not  to  be  countenanced  or  tolerated.  Allen  on  Sher- 
iffs, page  188;  1  Binney,  61;  Woods  v.  Monell  et  <rf.,  1  Johns.  Chy. 
502;  13  Johns.  132. 

''  When  the  sale  is  of  real  estate,  and  consisting  of  several  known 
lots  or  parcels,  they  sl\jill  be  sold  separately.**  Practice  Act,  sec.  223. 
"  The  judgment-debtor,  if  present  at  the  sale,  may  direct  the  order  in 
which  property  shall  be  sold.**    76. 
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*        Batin  «.  Reynold!. 

Chanceij  follows  the  law,  and  the  same  reason  which  makes  the 
law  as  it  isy  applies  in  general  to  Chancery.  There  being  in  this  case 
no  prayer  in  the  complaint  that  the  property  be  sold  as  one  parcel. 
defendants  had  a  right  to  expect  that  only  the  usual  order  would  be 
mad^  and  that  the  property  would  be  sold  in  separate  parcels,  and 
that  they  would  be  permitted  to  direct  the  order  in  which  the  property 
would  be  sold. 

Sandenon  S  Newell  for  Bespondents. 

There  is  no  error  in  the  computation  of  the  intcrsit  up  to  the  time 
of  the  judgment  The  note  drew  compound  interest^  and  the  calcula- 
tion is  in  fact  correct 

But  were  it  wrong,  it  is  too  late  to  raise  the  objection  for  Uie  firet 
time  in  this  Court  Wood's  Digest,  651,  sec.  8;  Ony  •.  Franklin,  o 
OaL  416. 

There  was  no  error  in  making  the  judgment  draw  compound  interest. 
Such  a  judgment  is  authorized  by  tiie  statute,  and  has  been  sustained 
by  the  decisions  of  this  Court  Wood's  Digest,  551,  sec  2 ;  Quy  v. 
Franklin,  5  Cal.  416;  Mount  v.  Chapman,  9  Cat  294;  Emeric  v. 
Tarns,  6  Cal.  l55. 

There  was  no  error  in  directing  the  manner  in  which  the  mortgager! 
property  should  be  sold.  The  Court  had  power  to  do  so.  Practieo 
Act,  sec.  246,  7  and  8;  1  Paige,  451;  9  ft.  648;  S  Scammoo,  f6& 

This  case  does  not  come  within  the  223d  section  of  the  Practico 
Act,  concerning  sale  under  execution. 

Tkkrt,  0.  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J., 
and  Field,  J.,  concurring. 

The  defendant,  Beynolds,  in  January,  1857,  executed  and  delivered 
to  the  plaintiff  his  promissory  note  for  the  sum  of  $32,000,  payable 
six  months  after  date,  with  interest  at  the  rate  of  two  and  a  half  per 
cent  per  month,  payable  monthly,  and  if  not  paid,  to  be  compounded. 

To  secure  the  payment  of  this  note,  at  the  same  time,  he  executed  n 
mori^ge  on  three-fifths  of  the  South  Fork  Canal,  in  EI  Bofado 
ooontf. 
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Baon  9,  Beynolda. 

The  note  not  having  been  paid  at  maturity,  proceedings  were  insti- 
tuted for  its  recovery,  and  a  foiedoaure  and  sale  of  the  mortgaged 
premises. 

Pending  these  proceedings,  defendants,  Reynolds  and  Kirk,  in  con- 
sideration of  thirty  days  delay,  and  as  further  security  for  the  pay- 
ment of  the  note,  executed  a  mortgage  on  their  joint  interest  in  a 
ditch  known  as  the  "  Gold  Hill  '*  or  "  Smith's  Ditch,''  which  con- 
nected with  the  South  Fork  Canal. 

At  the  expiration  of  the  time  agreed,  the  debt  not  haying  been  sat- 
isfied, plaintiffs  filed  a  supplemental  bill,  setting  up  the  second  mort- 
gage, and  asking  for  a  sale  of  the  premises  therein  conveyed. 

Defendants  were  duly  served,  and  having  failed  to  answer,  a  default 
wns  taken  against  them;  and  a  judgment  was  rendered  against  Rey- 
nolds for  the  amount  of  the  note  and  interest,  with  interest  on  the 
judgment  at  two  and  a  half  per  cent,  per  month,  to  be  compounded 
monthly. 

The  Court  also  decreed  a  foreclosure  of  the  several  mortgages  and 
a  sale  of  the  property  conveyed,  and  directed  that  the  property  de- 
scribed'in  the  mortgage  executed  by  Reynolds  should  be  first  offered 
for  sale;  but  that  no  bid  should  be  received  for  a  less  sum  than  the 
full  amount  of  judgment  and  costs.  If  this  sum  was  not  bid,  then  the 
whole  property  included  in  the  two  mortgages  —  from  Reynolds,  and 
from  Kirk  and  Reynolds  —  waa  to  be  sold  together.  The  errors  as- 
signed are: 

First,  The  order  directing  compound  interest  to  be  computed  on  the 
judgment. 

Second,  The  decree  directing  the  property  conveyed  in  separate 
mortgages  to  be  sold  together. 

The  first  point  is  one  of  much  general  interest,  and  involves  a  con- 
struction of  the  statute  of  March,  1850,  "to  regulate  interest  on 
money.*'  The  second  section  of  this  Act  is  as  follows :  ''  Parties  may 
agree  in  writing  for  the  payment  of  any  rate  of  interest  whatever  on 
money  due,  or  to  become  due  on  any  contract  Any  judgment  rendered 
on  such  contract  shall  conform  thereto,  and  shall  bear  the  interest 
agreed  upon  by  the  parties,  and  which  shall  be  specified  in  the  judg- 
ment." The  third  section  permits  parties  to  agree  that  the  interest, 
if  not  punctaally  paid,  may  be  added  to  the  principal,  and  bear  the 
same  rate  of  intexest 
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Baiin  «.  Beynoldi. 

The  questioii  presented  ifi,  whether  the  proyi&ionof  the  statute  which 
anthoiizes  jadgments  to  bear  the  same  interest  as  the  contracts  ou 
whidi  they  are  recoyered,  was  intended  to  be  confined  to  contracts 
fixing  the  rate  of  interest^  or  to  indude  the  contracts  authorized  by  the 
third  section  of  the  Act 

The  Act  in  questicm  ia  in  derogation  of  the  common  law,  and  must 
be  strictly  construed.  This  rule  of  construction  applied  to  the  lan- 
guage of  the  section  would  confine  its  provisions  to  contracts  fixirig  the, 
rate  of  interest.  **  Parties  may  contract,"  says  the  statute,  "  for  any 
rate  of  interest^''  and  judgments  recovered  on  such  contracts,  that  ia 
contracts  fixing  ih$  rate  of  interest^  shall  bear  the  same  interest  as 
the  contract 

According  to  the  common  acceptation,  the  expression  ^^rate  of 
interest "  has  reference  to  the  percentage  or  amount  of  interest^  and 
not  to  the  manner  of  computing.  Rate  is  defined  by  Webster  to  be 
^  the  price  or  amount  stated  or  fixed  on  anything."  That  it  was  used 
in  this  80186  by  the  Legislature  is,  we  think,  evident  from  the  fact 
that  it  was  thought  necessary  that  direct  authority  for  the  compound- 
ing of  interest  by  contract  should  be  given  in  a  separate  section  of  the 
Act  Statutes  must  be  so  construed  as  to  give  validity  and  meaning 
to  all  tiie  parts. 

If  the  oonstmction  of  the  words  ^  rate  ot  interest^"  contended  for 
by  respondent^  is  correct^  the  third  section  of  the  Act  is  mere  sur- 
plusage. 

Upon  the  second  assignment  we  think  the  decree  is  dearly  errone- 
ous. Judgment  was  taken  in  the  cause  by  default,  and  the  decree 
oould  give  no  relief  beyond  that  which  was  demanded  in  the  biU. 
(Fractioe  Act,  section  147.) 

The  complaint  simply  asked  a  foreclosure  of  the  mortgage  and  a 
sale  of  the  property  to  satisfy  the  judgment;  fbere  was  no  prayer 
that  the  sale  should  be  had  in  a  manner  differing  from  that  prescribed 
in  the  statute  for  sales  of  real  property  under  execution.  Admitting 
the  authority  of  the  Courts  to  direct  in  the  decree  the  manner  in  which 
the  sale  should  be  conducted,  there  is  no  allegation  in  the  complaint 
whidi  would  warrant  a  demaxid  that  the  usual  course  adopted  in  judi- 
cial sales  should  be  departed  from  in  this  instance.  On  the  contrary, 
the  facts  disclosed  by  the  complaint  fumi Aed  the  strongest  reason  for 
refusing  to  depart  from  the  usual  course. 
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Bann  v.  Beynolds. 

The  property  to  be  sold  consisted  of  separate  and  distinct  parcels^ 
owned  under  different  titles.  Kirk,  one  of  the  parties  to  the  second 
mortgage^  owed  no  portion  of  the  debt;  he  was  merely  a  smety  for 
its  payment,  to  the  extent  of  fhe  value  of  his  property. 

The  well  established  rules  of  equity  proceedings  require,  in  such 
caseSy  not  only  that  the  property  should  be  sold  in  parcels,  but 
that  fhe  property  included  in  the  first  mortgage  should  be  exhausted 
before  recourse  is  had  to  fhe  second.  ^  Where  there  is  a  lien  on  dif- 
ferent parcels  of  land,  for  the  payment  of  the  same  debt,  and  some  of 
these  lands  still  belong  to  fhe  man  who,  in  equity  and  justice,  owes,  or 
ought  to  pay  the  debt,  and  other  parcels  have  been  transferred  by  him 
to  third  parties,  his  part  of  the  land,  as  between  himself  and  them, 
shall  be  first  chargeable  with  the  dd[)t.  (1  Story,  Eq.,  223,  2,  page 
300;  8  lb.,  182.)  The  principle  of  this  rule  applies  with  equal  force 
to  the  case  of  a  surety,  whose  property  is  pledged  by  a  subsequent 
conveyance  to  answer  the  debt  of  the  principal. 

An  additional  reason  why,  in  this  case,  a  separate  sale  of  the  prop- 
erty should  have  been  decreed,  is  found  in  the  fact  that^  under  our 
statute,  such  sales  are  made  subject  to  the  right  of  the  owner  to 
redeem.  The  exercise  of  this  right,  as  far  as  Kirk  is  concerned,  is 
entirely  destroyed  by  the  decree,  as  it  is  impossible  to  ascertain  fhe 
price  at  which  his  interest  was  sold,  or  the  amount  of  money  necessary 
to  redeem  it 

If  the  property  conveyed  in  the  prior  mortgage  had  been  first  sold, 
Kirk  could,  by  paying  the  residue  of  the  judgment,  have  released  his 
property.  Or,  if  the  sale  had  been  made  separately,  fhe  statute  gave 
him  the  right  to  redeem  by  payment  of  the  price,  with  the  percentage 
allowed  by  law.  By  the  decree  these  rights  are  taken  away,  and  he 
is  left  entirely  without  remedy. 

The  judgment  and  decree  of  the  Court  below  ii  reversed,  and  fhe 
cause  remanded. 
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Toner  «,  Monlson. 


TUBNEB  9iQkv.  MOBBISON  #(  «L 

▲  paitj  who  li  unprepared  for  tzlal  at  the  time  of  Uio  caUlng  of  tlM  < 

moTe  for  a  continuance,  and  If  he  fail  to  do  thla,  he  walvea  his  want  of 
preparatloo*  and  cannot  afterwarda,  whan  Judgment  haa  font  agalaat  hia, 
move  for  a  new  trial  on  thia  ground, 

Appkal  from  tfae  DiBtrict  Court  of  the  Fourteenth  Jadicial  Diitrid» 
County  of  Nevada. 

The  facta  appear  in  the  opinion  of  tfae  Oooxt 

McGtmneU  A  NUe$  for  Appellant. 

A.  A.  Sargent  for  Beapondenta. 

TsBST^  C.  J.,  deliyered  the  opinion  of  the  Oonrt  —  BkUHWiM,  In 
and  FiJSLDj  J.^  concurring. 

Thia  cause  waa  tried  belov  by  a  jury,  and  a  yerdict  rendered  In 
plaintiff.  The  defendant  moved  for  a  new  trial  on  the  ground  of  ani^ 
prise,  and  in  support  of  hia  motion  filed  affidavita  aetting  out  that  oni 
Heniy  Day  waa  a  necesaaiy  witneaa  for  the  defense,  that  he  had  beoi 
duly  served  with  a  subpcsna  before  the  trial,  and  hia  fees  tendered  him, 
but  that  he  did  not  attend  on  account  of  aickneiai 

It  also  appears  by  the  statement  that,  at  time  of  the  trial,  defend- 
ants* counael  stated  in  Court  that  the  witness^  who  leaided  aizteen 
fflflea  from  the  place  of  trial,  had  been  $ubp(Bna4d  by  def endanti^  tiiat 
the  party  who  served  the  subpcma  had  neglected  to  return  i^  in  con- 
leqiuence  of  which  neglect,  they  were  unable  to  make  anch  proof  el 
service  as  would  entitle  them  to  an  attachment  against  the  witness^ 
and  that  ihey  could  not  aak  f or  a  ocntinuance  of  the  eauac^  for  die 
ssme  reason. 

The  Court  below  granted  a  new  trial,  and  plaintifb  appealed. 

The  order  of  the  Court  below  was  clearly  erroneoua.  The  facta  ask 
out  in  the  affidavita  in  support  of  the  motion  for  a  new  trial  ahould 
have  been  made  the  foundation  of  an  application  for  a  continuance,  so 
ftat  the  plaintiffs  mij^t,  if  they  deaixed,  have  avoided  the  delay  by 
admitting  the  evidenoe  aa  stated  in  the  affidavit  of  drfendanta,  "  That 
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a  party  came  to  trial  unprepared  to  make  out  his  caae,  or  establisli 
hia  defense,  haa  not  even  the  appearance  of  a  yalid  excuse.  It  i^  true 
tliat,  sometimes,  no  amount  of  diligence  or  effort  will  suffice  to  arrange 
all  the  details  and  procure  everything  needful  in  time  for  the  trial. 
But  injury  need  not  for  that  reason  be  sustained.  Courts  are  ex- 
tremely indulgent  and  liberal  in  granting  adjournments,  and  they  are 
seldom  or  never  appealed  to  in  vain  in  a  proper  case.  Even  where  it  is 
simply  expedient  that  a  continuance  should  be  had,  and  much  more 
where  any  necessity  for  it  exists,  they  will  not  deny  a  postponement 
It  is  therefore  incumbent  upon  a  parfy,  if  for  any  good  reason  he  finds 
himsdf  unprepared  to  go  on,  to  state  the  circumstances  to  the  Court 
and  move  for  an  adjournment.  If  he  fail  to  do  this,  he  waives  his 
want  of  preparation,  and  all  right  after  to  object.  Any  other  rule^ 
would  work  great  injustice,  and  be  attended  with  innumerable  evils.'' 
(3  Graham  &  Waterman  on  New  Trials,  p.  894.) 

''  The  parties,"  says  Judge  Kent,  in  Alexander  v,  Bryan,  (2  John. 
Caa^  818)  **  must  come  to  trial  prepared,  at  their  peril,  and  if  either 
party  has  any  good  excuse  for  not  being  prepared,  he  is  entitled  of 
right  to  a  postponement  of  the  trial  It  has,  therefore,  been  repeatedly 
held,  that  the  subsequent  allegation  of  a  party  that  he  was  not  pre- 
pared, is  no  reason  for  granting  a  new  trial,  unless  it  be  founded  on 
the  discovery  of  testimony  of  which  the  party  was  not  at  the  time 
apprised. 

By  failing  to  apply  for  a  postponement  of  the  trial,  plaintiffs  waived 
their  right  to  move  for  a  new  trial  for  reasons  whidi  existed  at  the 
time  of  the  trial. 

Judgment  reversed* 


PHELPS  V.  OWENS  et  al. 

When  a  demarrer  Is  general  to  a  complaint.  Courts  are  not  bound  to  aotlev 
defects,  which  are  mere  matter  of  form. 

In  an  action  against  a  Sheriff  for  wiongfally  seising  and  selling  property,  under 
an  execution,  and  where  there  was  no  wantonness  or  oppression  on  the  part 
of  such  officer  In  the  seizure;  the  measure  of  damages  Is  the  value  of  the 
property  at  the  time  It  was  seized,  and  legal  Interest  on  such  amount  from 
the  time  of  selsnre  np  to  the  time  of  the  rendition  of  the  vtrdid. 
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Appsal  from  the  District  Court  of  the  Fifth  Judicial  District, 
County  of  San  Joaquin. 

A  statement  of  facts,  sufficient  to  elucidate  the  points  decided,  ap- 
pears in  the -opinion  of  the  Court 

Baine  &  BouLdin  and  2>.  W.  PerUy  for  Appellants. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tebey,  C.  J., 
and  Field,  J.,  concurring. 

This  was  an  action  of  trespass  —  or  in  the  nature  of  such  an  action 
—  brought  by  plaintiff,  Phelps,  against  defendants,  for  wrongfully  and 
unlawfully  taking  away  certain  goods  and  converting  them  to  their 
own  use.  The  complaint  further  alleges  that  at  the  time  of  this  taking 
and  conversion,  the  plaintiff  was  a  merchant  and  doing  a  prosperous 
business;  that  the  goods  constituted  nearly  all  his  stock  in  trade,  and 
that  the  taking  of  the  goods  has  thrown  him  out  of  business,  and 
nearly  ruined  his  fortunes.  . 

To  this  complaint  defendants  demurred  assigning  several  causes  of 
demurrer  —  none  of  which  were  well  taken.  The  complaint  states  — 
unnecessarily,  it  is  true,  but  harmlessly  —  in  the  commencement,  that 
the  defendants  are  indebted  to  the  plaintiff  in  the  sum  of  $5,000 ;  but 
tiiis  does  not  make  it  an  action  on  contract,  for  the  body  of  the  com- 
plaint shows  very  clearly  the  cause  of  action  to  be  a  trespass,  out  of 
which  the  claim  for  money  proceeds.  There  is  no  misjoinder,  because 
there  is  but  one  count  and  one  daim;  the  claim  to  recover,  or  to 
aggravate  the  damages  —  as  it  may  be  construed  —  or  for  special  dam- 
ages, arising  from  intermption  of  business,  though  not  stated  with 
sufficient  particularity  or  definiteness,  is  not  specifically  demurred  to 
on  that  ground.  The  damages  might  or  might  not  be  enlarged  for  this 
cause,  according  to  the  circumstances.  If  the  trespass  were  **  willfully 
and  wrongfully  committed,"  as  the  complaint  charges,  the  jury  might 
go  beyond  the  actual  value  of  tiie  goods  taken  and  give  compensation 
for  the  loss  of  business,  credit^  etc.,  if  these  injuries  were  properly 
stated.  But  as  the  demurrer  does  not  specifically  object  to  the  gen- 
eralily  of  the  statement  in  this  respect,  the  Court  wa)i  not  bound  to 
notice  the  def ecl»  which  is  of  matter  of  form. 


i 


i) 


24  SUPEBME  COURT  —  OCTOBEE  TERM,  1868. 

Phelps  «.  Oweiu. 

After  the  demuner  waa  oYerruled,  the  defendants  separately  an- 
swered^ putting  the  matters  of  the  complaint  in  issue^  and  setting  up 
new  matter  —  which  last  will  be  noticed  more  particularly  hereafter. 

On  the  trial,  it  appeared  that  defendant,  Owens,  sued  out  an  at- 
tachment against  one  Gove,  in  the  hands  of  Webster,  Deputy  Sheriff  of 
San  Joaquin.  Owens  gave  Webster  a  bond  of  indemnity  after  this  levy, 
on  the  requisition  of  the  Sheriff.  The  officer  levied  the  attachment 
on  this  property  as  subject  to  the  process,  and  Owens,  having  subse- 
quently obtained  judgment  in  his  suit  against  Gove,  sued  out  execu- 
tion, under  which  Webster,  the  officer,  sold  the  goods.  The  goodu 
brought  at  the  sale  $1,492.42.  There  is  some  discrepancy  in  the 
proofs  as  to  the  actual  value  of  the  goods.  The  goods  were  claimed  as 
the  property  of  the  plaintiff,  who  claimed  to  have  bought  them  of  Gove 
prior  to  the  levy.  The  main  question  contested  before  the  jury  was, 
whether  this  sale  to  the  plaintiff  by  Gove  was  or  was  not  fraudulent ; 
and  the  defendants'  proof,  as  usual  in  such  cases,  was  mostly  circum- 
stantiaL    The  jury  returned  a  verdict  of  $1,800. 

It  seems  that  there  was  no  circumstance  of  wantonness  or  oppression 
on  the  part  of  the  officer  shown  in  this  case.  It  was  only,  if  made 
out»  the  common  case  of  a  levy  by  the  officer  upon  the  property  of  a 
party,  when  that  property  was  not  subject  to  the  levy.  The  Court 
were  asked  by  the  defendants  to  instruct  the  jury  that  the  defendant, 
Webster,  is  not  responsible  in  damages  b^ond  the  value  of  the  prop- 
erty, at  the  time  it  was  seized  under  tiie  attachment,  and  interest  on 
sadi  amount  from  the  time  of  seizure  up  to  the  time  of  the  verdict. 
This  instruction  was  refused  to  be  given  without,  and  was  given  with, 
this  qualification,  that  they  might  find  any  damages  the  party  proved 
he  had  sustained. 

The  ccMnplaint  claimed  no  other  damages  than  for  the  taking  and 
conversion,  unless  the  latter  clause  of  the  complaint  be  considered  as 
a  elaim  for  damages  for  the  injury — beyond  the  value  of  the  goods  — 
to  the  business  of  the  plaintiff  as  a  merchant  But  these  last  dam- 
ages, if  so  stated  as  to  be  admissible  of  proof,  could  only  be  awarded 
in  cases  of  willful  and  wanton  trespass,  or  trespass  marked  by  some  eir- 
eomstanoe  of  malice^  oppression  or  fraud,  and  of  tid%  ••  wa  intimated, 
we  see  ooerrideDoe  ia  fli0  teaotrii 
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The  question  upon  which  this  case  tama  is  this:  What  is  the  proper 
neasure  of  damages  against  an  ofBoer  for  levying  upon  and  selling 
goods  not  subject  to  the  process^  when  the  levy  is  made  without  any 
motive  of  oppression,  or  wanton  disregard  of  the  duties  of  his  ofBce,  or 
the  rights  of  the  owner.  The  rule  is  thus  stated:  (Sedg.  on  Law  of 
Damages,  p.  530.)  ^We  proceed  now  to  notice  the  general  rules 
which  govern  in  trespass  for  taking  personal  property,  or,  as  it  is  tech* 
nieaDy  called,  treqrass  ds  bonis  aspcrtaiis.  And,  as  we  have  said, 
alOiough  this  is  eminentiy  an  action  where,  in  case  of  evil  motive,  the 
damages  are  under  the  control  of  the  juiy,  and  although  for  that  pur- 
pofle  all  the  circumstances  of  the  transaction  may  be  given  in  evidence, 
liall  the  determinatimi,  of  which  I  have  spoken,  to  adhere  to  the  rule 
of  compensation,  has  been  f requentiy  made  manifest 

'  So  it  has  been  decided  that  when  ti^pass  is  brought  for  personal 
•pioperiy  and  no  circumstances  of  aggravation  are  shown,  the  action  is 
to  be  regarded  as  one  of  trover,  and  the  value  of  the  property  with 
interest  furnishes  the  measure  of  damages.^'  (Braimln  v.  Johnson, 
19  Maine,  361;  Smith  v.  Sherwood,  2  Texas.  460;  Bow  v.  Story,  2 
Bair,  191;  Thomas  v.  Isett,  1  Greene,  Iowa,  470.) 

Mr.  Justice  Baldwin  (in  Pacific  Insurance  Company  v.  Oonrad,  1 
Baldwin,  TT.  8.  C.  0.  B.,  138)  so  fully  states  and  so  ably  supports  the 
true  rule  of  recovery  in  this  class  of  cases,  that  we  fed  justified  in 
qaotmg  at  some  length  from  his  opinion.  **  The  rule  which  ought  to 
govern  jurors  in  assessing  damages  for  injuries  to  personal  property, 
depends  nmch  upon  the  circumstances  of  the  case.  When  a  trespas.^ 
if  committed  in  a  wanton,  rude,  and  aggravated  manner,  indicftting 
malice  or  a  desire  to  injure,  a  jury  ought  to  be  liberal  in  compensating 
file  party  injured,  in  all  he  has  lost  in  property,  in  expenses  for  the 
•aMrtion  of  his  rights,  in  feeling  or  reputation;  and  even  this  may  be 
exceeded  by  setting  a  public  example  to  prevent  a  repetition  of  the  act. 
In  audi  eases  there  is  no  certain  fixed  standard ;  for  a  jury  may  prop- 
flriy  take  into  view  not  only  what  is  due  to  the  party  complaining,  l>ut 
t»  the  public,  by  inflicting  what  are  called  in  law  speculative,  exem- 
plary, or  vindictive  damages.  But  when  an  individual,  acting  in  pur- 
nasce  of  what  he  conceived  a  just  claim  to  property,  proceeds  by 
kgd  pnwess  to  enfoioe  i%  and  eauaes  a  levy  io  be  made  on  what  Is 
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claimed  by  another,  without  abusing  or  perverting  its  true  object,  there 
is  and  ought  to  be  a  very  different  rule,  if,  after  due  course  of  legal 
investigation,  his  case  is  not  veil  founded.  This  is  what  must  neces- 
sarily happen  in  all  judicial  proceedings,  fairly  and  properly  con- 
ducted, which  are  instituted  to  try  contested  rights  to  property.  The 
value  of  the  properly  taken,  with  interest  from  the  time  of  the  taking 
down  to  the  trial,  is  generally  oonsidered  as  the  extent  of  the  damagos 
sustained,  and  this  is  deemed  legal  compensation,  which  refers  solely 
to  the  injury  done  to  ihe  property  taken,  and  not  to  any  collateral  or 
consequential  damages  reetUting  to  the  owner  by  the  trespass.  These 
are  taken  into  consideration  only  in  a  case  more  or  less  aggravated. 
But  when  the  party  taking  the  property  of  another  by  legal  process, 
acts  in  the  fait  pursuit  of  his  supposed  legal  right,  the  only  reparation 
he  is  bound  to  make  to  the  party  who  turns  out  ultimately  to  be  in- 
jured,  is  to  place  him,  as  to  the  property,  in  the  situation  in  which  he  . 
was  before  the  trespass  was  committed.  The  costs  of  the  action  are 
the  only  penalty  imposed  by  the  law,  which  limits  and  regulates  the 
items  and  amount  In  the  present  case  the  defendant  acted  under  the 
orders  of  the  government,  in  the  execution  of  his  duties  as  a  public  of- 
ficer;  he  made  the  levy,  but  committed  no  act  beyond  the  strictest  lino 
of  his  duty,  which  placed  him  in  a  situation  where  he  had  no  discre- 
tion. The  result  has  been  unfortunate  for  him;  he  has  taken  the 
property  of  the  plaintiffs  for  the  debt  of  Edward  Thompson,  and  must 
make  Ibem  compensatioQ  for  the  injury  they  have  sustained  thereby, 
but  no  further.*' 

''  It  has  long  since  been  well  settled  that  a  jury  ought  in  no  case  to 
find  exemplary  damages  against  a  public  officer,  acting  in  obedience  to 
orders  from  the  government,  vrithout  any  circumstance  of  aggravation, 
if  he  violates  the  law  in  making  a  seizure  of  the  property.  In  the  case 
of  Nicoll  against  ilie  present  defendant,  Judge  Washington  instructed 
the  jury  that  they  might  give  the  plaintiff  such  damages  as  he  had 
proved  himself  to  be  justly  entitled  to,  on  account  of  any  actual  injury 
he  had  proved  to  their  satisfaction  he  had  sustained  by  the  seizure  and 
detention  of  the  property  levied  on,  bat  that  they  ought  not  to  give 
vindictive,  imaginary,  or  speculative  damages.  The  affirmance  of  his 
idiarge  makes  it  the  guide  for  us  in  this  case.  Our  true  inquiry,  then,, 
must  be,  What  damages  have  the  plaintiffs  so  proved  themselves  to  be 
entitled  to?"* 
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It  will  be  seen  by  applying  the  principle  thus  laid  down  to  the 
instruction  as  qualified,  that  the  Court  below  erred  in  refusing  the 
instruction  in  the  original  form,  which  gives  the  exact  rule  of  damages. 
and  also  erred  in  allowing  the  qualification;  for  the  qualification,  in 
fact,  allows  the  jury  to  give  damages  for  supposed  injury  indirecily 
resulting  to  the  owner  by  the  trespass,  instead  of  confining  it  to  the 
injury  done  him  immediately  by  taking  the  property;  the  legal  stand- 
ard of  that  injury  being,  in  such  cases  as  this,  its  value  with  interest. 
We  do  not  think  the  other  points  of  appellant  well  taken.  It  is  not 
necessary  for  us  to  enter  into,  nor  do  we  intimate  any  opinion  on 
the  facts. 

Judgment  veversed  and  cause  mnanded. 


( 


EITTEE  V.  STEVENSON. 

Where  a  case  has  been  decided  upon  the  same  statement  of  facts  upon  a 

former  appeal,  that  decision  has  become  the  law  of  the  ease. 
For  tke  poInU  decided  In  this  cue,  tee  7  GaL  Rep.  888. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  Dutrict, 
County  of  San  Francisco. 

This  case  was  before  this  Court  and  decided  at  the  April  Tenn^ 
1857,  (see  7  Cal.  388.) 

ShoJfters,  Park  &  Eeydenfeldt  for  Appellant 

S,  Cook  tor  Respondent. 

Tebbt,  C.  J.,  delivered  the  opinion  of  the  Court  —  Baidww,  J,, 
concurring. 

II118  case  has  been  heretofore  decided  by  this  Coart  upon  tiie  iama 
Btatement  of  f aH»,  and  that  decision  has  become  the  law  of  the  case. 
Jiidgment  alBnned. 
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HITCHBNS  AND  WIPE  v.  NOUQXTES  $i  at 

Parties  takinc   poaseaaloii  of  a  qpuatm   lead   under  an   agrtenent   aad*  wlHh 

another  party,   cannot   retain   possession  and   refuse  compliance  wltk  tbelt 
agreement  made  la  consldciatlOB  a<  nich  poanMlon  asd  right  to  the  lead. 
And  where  such  parties  conTeyed  to  H  one-third  interest  in  the  lead,  bf  dood 
purporting  to  conyey  In  fee  simple  absolute,  and  snbsequently  acquired  other 
tltlo:  Held,  that  such  fabaequent  acqnlsltion  of  tlUe  tarared  to  H*a  beaellt 

Appsal  from  the  Dirtrict  Gourt  of  the  Eleventh  Judicial  District, 
Countf  of  El  Dorado. 

A  gtatement  of  the  facts  loflBcienay  appeaxi  in  tiie  i^iiuoii  of  the 

Court 

Coffroth  A  HewBi  for  Appdlanta. 

I.  The  judgment  is  unsustained  by  the  eridence,  and  the  decree  is 
more  than  the  complaint  prayed  for.  The  complaint  asks  an  annul- 
ment of  the  contract^  or  specific  performance.  The  new  or  large  mill, 
and  the  railroad,  are  unknown  to  it.  They  are  not  directly  or  indi- 
rectly connected  with  it,  but  entirely  separate  and  apart  The  decree 
appropriates  our  property  to  another  party,  without  even  that  party 
making  a  demand  for  it.  But  it  may  be  said  that  this  portion  of  the 
decree  is  deduced  from  the  wording  of  the  contract,  which  gives  to 
Mary  Hitchens  one-third  of  the  ** money  or  properly**  which  ma\ 
arise  from  a  certain  state  of  facts;  but  it  will  be  perceived  that  this 
clause  of  the  contract  has  a  contingency,  and  that  nothing  is  to  flow  to 
the  interest  of  Mary,  except  where  ttiere  should  be  an  ineveaae  of 
shares,  or  **  new  and  additional  partners  admitted,"  or  a  ^  joint  stock 
company  be  formed.*'  If  either  one  of  these  contingencies  shoold 
happen,  and  money,  property,  or  profits  should  accrue  therefrom,  why, 
then  she  would  be  entitled  to  an  interest  equal  to  one-third  diar« 
These  things  did  not  exist  There  were  no  additional  partners  ad< 
mitted ;  no  joint  stock  company  formed ;  no  increase  of  shares.  The 
new  mill  was  built  alone  by  defendants,  and  by  their  money,  and  al- 
though it  was  used  to  crush  the  quartz  taken  from  the  lode  in  dilute, 
yet  it  was  disconnected  with  and  separated  from,  the  quarli  ledge. 
The  testimony  is  that  it  was  half  a  mile  distant  from  fhe  tsIb.    Vie 
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portable  mill,  or  ^  Cummings  mill/'  is  the  only  one  reoogniaed  by  the 
contract,  and  the  only  one  to  which  the  plaintiffs  can  lay  claim.  This 
mill  was  connected  with,  or  near  to  the  vein;  the  new  mill  a  half  % 
mile  distant  The  old  mill  was  of  inferior  value,  and  was,  under  the 
contract,  an  appendage  to  the  quartz  vein;  but  to  say  that  the  new 
mill  belonged  to  or  was  connected  with  the  contract,  is  to  say  that  sim- 
ply because  the  defendants  covenanted  with  plaintiffs,  any  other  prop- 
erty the  former  might  possess  should  be  decreed  to  be  divisional  with 
Mary  Hitchens.  Kitchens  paid  nothing  towards  the  erection  of  the 
new  milL  Although  present  during  the  period  of  its  buildings  he  exer- 
cised no  control  over  nor  contributed  a  cent  to  its  cost;  and  yet  the 
decree  appropriates  to  his  wife  one-third  interest  in  it  I 

IL  The  Court  erred  in  adjudging  to  plaintiffs  one-third  of  tiie 
quartz  milL  This  assignment  of  error,  with  the  third,  possibly  is  the 
most  potential  against  and  the  most  fatal  to  respondents.  This  prop- 
erty was  aoq«ired  independent  of  plaintiffs.  It  was  built  by  the 
money  of  defendants.  Its  erection  was  at  their  entire  cost;  and  so 
well  eonyinoed  were  the  plaintiffs  that  it  was  defendants'  sole  property, 
that  they  do  not  even  lay  claim  to  it  in  their  cmnplaint;  yet  the  Court 
decrees  them  one-third  of  iti  It  is  unknown  to  the  contract  —  it  ii 
foreign  to  flie  issue.  It  was  and  is  the  enterprise  of  defendants 
alone,  and  it  was  a  vident  thrust  at  fheir  rights  to  decree  an  interest 
in  it  to  other  parties.  The  portable,  or  Cummings  mill,  bdionged  to 
the  defendants,  and  plaintiffs  had  interest  in  the  proceeds  of  the  quartz 
cmahed  by  li^m  proportion  to  the  extent  of  their  interest  in  the  vein, 
and  no  more.  They  oould  have  no  interest  in  the  larger  mill,  and  fhey 
do  not  daim  an  interest    We  built  both  mills  at  our  own  oost 

The  contract  gives  plaintiffs  nothing  but  one-third  interest  in  the 
vein.  The  mills  and  improvements  are  excepted.  They  could  not 
claim  them.  The  labor  in  mining  the  quartz  and  extracting  the  gold 
was  the  consideration  given  by  defendants  for  plaintiff's  inteiest  in  the 
vein.  If  it  proved  a  lucrative  business  it  would  be  oontinued,  not 
otherwise. 

m  and  IV.  The  third  and  fourth  assignments  of  error  may  piop- 
eriy  be  united.  The  Court  erred  in  adjudging  plaintiffs  entitled  to 
SBo^ttiixd  of  iba  q[iiaxtz  ledgi^  and  «iBd  in  adjudging  tiwm  ena-HiM 
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of  the  profits  arising  therefrom.  If  &ej  held  but  four-sevenths,  as 
the  Court  finds,  and  as  an  induoement  for  us  to  enter  into  the  con- 
tract represented  themselves  to  be  the  proprietors  of  the  entire  vein, 
by  what  process  of  reasoning  is  the  conclusion  arrived  at,  that  they 
should  have  one-third?  They  ovmed  but  ont^half  the  vein,  and  yet 
it  is  decreed  that  we  shall  give  them  back  one-third,  with  all  of  our 
improvements.  And  again,  if  thqr  owned  four-sevenths,  what  reason- 
ing would  give  them  one-third  of  the  profits?  It  is  shown  in  the  tes- 
timony that  we  purchased  the  other  three-sevenths  from  other  parties, 
although  wh^i  the  contract  was  entered  into,  from  plaintiffs  represen- 
tations and  from  his  deed,  we  were  led  to  believe  that  he  held  the 
entire  vein.  It  was  erroneous,  then,  to  decree  one-third  of  the  profits 
and  one*third  of  the  vein.  Thej  were  entitled  to  their  pro  raia  on 
four-sevenths,  and  no  more. 

V.  Hie  Court  erred  in  compelling  a  specific  performance  of  the  con- 
tract on  the  part  of  defendants,  when  the  proof  shower  that  plaintiffs 
had  not  fulfilled  their  obligations.  The  plaintiffs  sold  to  defendants 
the  entire  vein.  It  is  true  that  the  deed  of  conveyance  says  *^  all  the 
right,  titie  and  interest '^  of  John  Hitchens,  yet  the  representation  he 
made  was  that  he  was  the  entire  proprietor.  (See  Dickson's  Ev.,  p. 
27.)  The  entire  testimony  leads  to  the  conclusion  that  he  held  out 
the  false  representation  of  entire  proprietorship.  Defendants,  Hien, 
must  be  looked  upon,  by  every  rule,  as  innocent  purchasers  without 
notice.  The  records  did  not  disclose  proprietary  interest  in  any  other 
party.  The  defendants  were  thus  forced  to  put  confidence  in  plaintiff's 
representations;  and  upon  the  statement  of  Hitchens,  entered  into 
the  oontraci  '  The  Court  finds  that  Hitchens  was  not  the  owner  of 
the  vein,  "  but  only  four-sevenths,**  and  that "  the  other  three-sevenths 
were  owned  by"  other  parties.  Hitchens  gave  us,  then,  under  the 
finding  of  the  Court,  but  four-sevenths,  and  we  under  tiie  contract  are 
to  give  his  wife  one-third  of  the  whole  I  Or  in  other  words,  we  are  to 
erect  a  mill  and  improvements,  in  consideration  of  his  permitting  us  to 
enjoy  what  he  does  not  possess !  Does  it  not  at  once  suggest  itsdf 
that  the  false  representations  of  plaintiffs  led  defendants  into  the  con- 
tract? Then,  has  Hitchens  complied  with  the  contract,  and  has  he 
given  ns  a  tifle  to^  and  poeBession  <rf  the  lead  he  sold  to  ns  under  his 
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dead  <rf  September  15,  1858?  We  say  he  has  not;  and  if  we  have, 
as  we  think  we  have,  clearly  demonstrated  this  to  the  Court,  he  is 
estopped  from  demanding  from  ns  a  specific  performance  of  the  con- 
tract; and  the  Court  oonseqnently  erred  in  thns  decreeing.  The 
antfaoritieB  are  strongly  in  onr  favor.  In  Bailey's  Equity,  vol.  1,  p. 
373,  Doar  v.  Oibbe,  the  doctrines  laid  down  fully  sustain  ns.  Again, 
in  Eentocky,  littell,  vol.  4,  p.  255,  Mason  v.  Chambers.  In  vol.  7, 
of  Eentncky  Reports,  (J.  J.  Marshall)  p.  370,  Qmndy  v.  Edwards, 
tiis  Coort  says: 

"  ApplieationB  to  iha  OhanoeDor  for  the  specific  enforcement  of  con- 
tracts are  always  addressed  to  his  discretion,  and  he  will  rarely,  if 
eTer,  in  the  exercise  of  that  discretion,  extend  relief  in  such  cases  to 
any  one  who  has  willfully  violated  an  essential  part  of  the  agreement 
which  oonstitated  an  inducement  to  the  purchase.^' 

We  were  induced  to  purchase  from  the  representation  of  Hitchens 
that  he  was  full  proprietor,  and  the  title  to  the  whole  vein  was  an 
^essential  part  of  the  agreement  This  doctrine  is  broadly  laid 
down  in  Story's  Equity  Jurisprudence,  vol.  2,  p.  51,  sec.  736:  p.  91, 
see.  769;  p.  96,  sec.  771;  and  p.  lOS,  sec.  776.  And  again,  it  i? 
folly  asserted,  in  Willard's  EVjuitf  Jurisprudence,  pp.  286  and  287 ; 
and  again,  in  the  same  work,  pp.  296  and  297,  the  principle  is  posi- 
tively asserted. 

Sanderson  and  Newett  for  Reepondenta. 

lat  The  judgment  of  the  Court  bdow  is  fully  sustained  by  the 
testimony,  and  the  relief  granted  is  not  greater  tiian  the  case  made 
by  the  testimony  entitled  the  plaintiffs  to  receive.  The  prayer  for 
rdief  in  the  bill  is  ample  enough  to  cover  aH  that  is  given  by  the 
judgment;  but  were  it  not,  it  could  make  no  difference,  for  this  Court 
has  decided  that  where  the  parties  are  in  Court,  and  a  trial  is  had,  it  is 
the  dnty  of  the  CSourt  to  grant  all  the  relief  to  which  the  parties  are 
entitled  under  the  case  made  by  the  testimony. 

2d.  Although  respondent  did  not  own  but  four-sevenths  of  the 
lode,  yet  appellants  knew  that  fact,  and  knew  that  the  other  three- 
FeventiiB  had  been  abandoned  by  their  owners.  They  then  purchased 
with  full  knowledge  of  all  the  facts,  as  the  Court  below  found. 
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3cL  There  is  no  force  in  the  position  that  the  appellants  were  com- 
pelled to  purchase  the  three-fourths  ovned  by  other  parties.  Nougues 
never  dreamed  of  purchasing  them  until  after  this  action  was  com- 
menced, and  then  only  agreed  to  pay  far  {hem  in  Ihe  mftnt  he  Aould 
be  sueceesful  in  this  actiofk, 

4th.  That  the  respondents  were  entitled  to  a  oonyeyaaoe  of  one- 
third  of  the  whole  lode,  and  to  an  account  and  their  share  of  the 
profits,  there  can  be  no  doubt 

The  only  question  about  which  there  can  be  any  difference  of  opin- 
ion is,  whether  they  are  entitled  to  one-third  of  the  mill  and  railroad ; 
and  to  determine  this,  a  careful  examination  of  the  oontract  it  onlj 
necessary. 

Under  this  contract^  the  only  mill  the  appellants  were  required  to 
put  upon  the  "  lead  '^  was  the  "  Cummings  portable  mill,''  which  they 
owned  and  had  in  operation  in  the  neighborhood.  This  once  upon  the 
lead,  of  course  became  the  property  of  both  appellants  and  respond- 
ent Mary  Hitchens.  They  never  put  it  on  the  lead,  but  instead 
thereof  put  up  the  present  mill.  The  fact  that  they  more  than  per- 
formed their  contract,  can  in  no  respect  change  the  legal  effect  of 
the  contract,  or  performed  it  in  a  manner  and  at  a  cost  not  re- 
quired by  the  contract.  From  this  it  follows,  that  if  the  portable 
mill  would  have  become  the  property  of  the  concern,  the  present 
mill  would  also.  The  contract  provides  the  respondent,  Mary 
Hitchens,  shall  share  in  all  property,  and  money,  and  advantages 
arising  from  the  prosecution  of  the  business.  The  erection  of  a 
mill,  building  of  a  railroad,  &e.,  were  the  very  things  which  the 
respondent  Hitchens  was  unable  to  accomplish,  and  the  very  con- 
sideration which  moved  him  to  make  the  contract,  and  for  which 
he  gave  two-thirds  of  the  lead,  then  belieyed  to  be  of  immense 
value. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court «-  Vkmi^  J^  eoB- 

curnng. 


This  was  an  equity  proeeedfaig,  brought  by  respondflBli  forai 
sion  of  a  contract  made  by  Hitchens  with  the  defendants  in  regard  to 
a  certain  minixig  daim,  or  for  .a  specific  execution  of  the  ccsitnet,  with 
wfaidi  is  connected  a  prayer  for  account    The  case  was  tried  bj  ilie 
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judge  on  bill,  answer  and  proofs,  and  a  decree  rendered  in  favor  of 
the  complainants.  No  demurrer  was  filed.  The  contract  was  made 
with  Hitcfaens,  who,  it  would  seem,  was  the  owner,  or  contracted  as 
the  owntf  of  the  premises  sold  to  the  defendants.  There  appears  to 
be  an  evident  incongroity  in  the  bill,  in  this:  That  complainants, 
Hitcfaens  and  wife,  sue  to  set  aside  or  rescind  the  contract  made  by 
Hilchens  atone  with  defendants,  Hitchens^  at  fhe  time  of  making 
the  contract,  being  solely  interested  in  the  subject  of  fhe  contract, 
snd  yet  Hitehens  and  wife  assert  the  right  of  the  wife  to  enforce  the 
contract  a$  made,  the  wife  deriving  her  right  to  intervene  from  the 
fact  that,  by  fhe  c(mtract  and  the  deed  executed  under,  or  as  a  part 
of  it,  she  was  entitled  to  a  certain  portion  of  the  property  sold,  and  a 
shaie  of  the  profits  of  the  business  of  'mining  proposed  to  be  carried 
on  afterwards.  In  consideration  of  the  deed  of  Hitehens  to  defend- 
ants, they  conveyed  to  Mrs.  Hitehens  one-third  of  the  mining  claim 
described  in  fhe  bill,  and  they  also  agreed  to  account  in  a  certain  man- 
ner with  her  for  the  profits  arising  from  working  the  claim.  In  one 
aspect  of  this  claim,  it  is  apparent  that  Mrs.  Hitehens  would  not  be 
interested  as  a  plaintiff;  in  the  other  she  would.  But,  as  this  point 
was  not  taken  by  demurrer,  or  in  any  other  form  on  the  trial,  we  will 
proceed  to  consider  the  case  as  the  District  Court  oonsidered  it,  viz  : 
at  a  bill  for  specific  performance.  The  case  is  simple  and  without 
diflBcnlty.  The  record  shows  that  Hitehens  claimed  and  was  in  poe- 
seasion  of  a  mining  claim  or  quartz  lode,  in  fhe  county  of  El  Dorado; 
-ftflt  he  entered  into  a  written  contract  with  Nougues  and  Smith,  by 
which  he  purported  to  sell  them  all  his  right,  title  and  interest  in 
fihn  daim.  In  consideration  of  this  conveyance  and  contract^  Nougued 
and  Smith  exeeuted  an  instrument  under  seal,  on  the  15th  of  Septem- 
ber, 1857,  whereby  they  granted,  bargained  and  sold  to  Mrs.  Hitch- 
ens,  and  her  heirs  and  assigns  forever,  one-third  part  of  the  premises 
in  dispute;  this  deed  is  averred  to  be  in  consideration  of  a  sale  and 
transfer  by  deed  and  delivery  of  possession  of  the  right,  title  and 
interest  of  John  Hitehens  of  this  claim,  and  also  a  nominal  consider- 
ation of  five' dollars  from  Mrs.  Hitehens  to  the  grantors.  The  Court 
wpeeially  find  that,  under  and  by  virtue  of  Hitehens'  conveyance  to 
Ao  defendants,  ttiej  took  ponession  of  fh«  daim.  The  deed  proceeds 
at  foflows: 
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^  And  we,  the  said  parties  of  the  first  part^  for  oarseWes^  our  heirs, 
executors,  administrators  and  assigns,  in  oonsideration  aforesaid,  do 
ooYenant>  stipulate  and  agree,  with  and  to  the  said  party  of  the  sec- 
ond part,  her  heirs,  executors,  administrators  and  assigns,  that  the 
said  parties  of  the  first  part  will  erect,  establish,  and  put  in  operaticm, 
within  twenty  days  from  the  date  of  these  presents,  upon  said  quarfos 
lode,  a  quartz  crushing  mill  which  is  now  owned  by  said  parties  of  the 
first  part,  and  at  work  near  the  village  of  Kelsey,  being  a  two  stamp 
mill,  known  as  Cummings'  Portable  Mill,  and  that  said  parties  of  the 
first  part  will  run  said  mill  diligently,  crushing  quartz  from  said  lode, 
and  manage  and  conduct  the  same  in  a  prudent  and  economical  man- 
ner, and  will  pay  over  to  the  said  party  of  the  second  part  one-thtrd 
part  of  the  neat  proceeds  of  said  mill,  after  paying  out  of  the  gross 
yield  all  expenses  necessarily  incurred  in  procuring  quartz  and  crush- 
ing the  same,  which  payment  of  one-third  of  the  neat  proceeds  as 
aforesaid  to  said  party  of  the  second  part  shall  be  made  at  each  and 
every  washing  or  cleaning  up  of  gold  at  said  mill.  And  the  said  party 
of  the  second  part  shall  have  ihe  right  and  privilege,  at  any  and  all 
such  wakings  or  cleaning  up,  of  being  present  either  in  perwm  or  by 
agent,  for  the  purpose  of  inspecting  and  ascertaining  the  amount  of 
such  yield,  and  shall  at  any  and  all  reasonable  times  have  access  to  the 
books  of  the  concern,  and  may  examine  said  parties  of  the  first  part, 
or  either  of  them,  or  their  agent  or  derk,  on  oath,  vespecting  the 
condition  of  the  accounts  of  the  concern.'* 

*^  It  is  further  covenanted,  stipulated  and  agreed  by  the  said  parlies 
of  the  first  part,  for  fiiemBelves,  their  heirs,  repiesentativeB  and  aa- 
signs,  with  and  to  said  party  of  the  aeoond  part,  her  heirs,  repreaenta^ 
tives  and  assigns,  that  should  Hiere  be  at  any  time  aa  faiereafle  of 
shares  of  stock  in  said  quarts  lode,  or  should  new  and  additional  part- 
ners be  admitted  into  the  concern,  or  should  a  joint  stock  company  be 
formed  for  the  purpose  of  improving  and  working  said  quarts  lode, 
fliat  in  any  sudh  case  said  party  of  the  eeoond  part  is  to  Aave  in  fbe 
advantages  and  profits  of  any  and  all  such  arrangements  with  said 
parties  of  the  first  .part,  in  proportion  to  their  sevenl  interests.  And 
if  in  any  such  case  money  or  property  is  realized  by  reason  of  sudi  ar- 
rangement, said  party  of  the  second  part  shall  be  entitled  to  and  ahall 
have  one-third  of  soeh  nonoy  or  properly*'* 
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**  And  said  parties  of  the  first  part  further  covenant  and  stipulate 
with  and  to  the  said  party  of  the  second  part»  her  heirs,  representa- 
tives and  assigns,  that  said  business  shall  be  carried  on  and  conducted 
f<Hr  the  benefit  of  the  said  several  parties  to  these  presents,  as  afore- 
said, in  a  fair  and  econcHnical  manner,  without  incurring  any  unneces- 
nxy  expense  or  outlay  in  conducting  the  same.'' 

''In  witness  whereof,  we,  the  said  parties  of  the  first  part,  have 
hereunto  set  our  hands  and  seals,  this  day  and  year  first  above  written. 

''J.  M.  Skith,    [L.a.] 
*•  Joa.  NououES,  [u  a.]'' 

''Witness:  Eabl  S.  Powsrs.*' 

Smith  and  Nougues,  after  going  into  possession,  gave,  by  adver- 
tisement, notice  to  all  persons  concerned,  that  they  would  sell  the 
ihaies  m  this  claim,  if  payments  were  not  made  of  the  assessments  due 
on  such  shares  by  the  time  of  sale  —  10th  January,  1858.  It  is  also 
foand  by  the  Court  that  Nougues  and  Smith  did  not,  within  twenty 
days  after  the  date  of  the  contract,  nor  at  any  time,  erect  the  portable 
mill  described  in  the  agreement;  but  in  lieu  of  it,  proceeded  to  erect 
a  large  and  costly  mill,  with  eighteen  stamps,  without  the  consent  of 
file  plaintiff  except  so  far  as  that  consent  might  be  inferred  from  the 
knowledge  of  the  latter  that  the  mill  put  up  was  being  built,  and  his 
making  no  objections  thereto.  It  appears,  further,  that  at  the  date  of 
the  deed  to  def endantsy  Hitchens  was  the  owner  of  only  f our^sevenths 
of  the  quartz  lead ;  but  it  was  found  that  defendants  knew  at  the  time 
of  the  purchase  that  Hitchens  had  only  this  interest;  and  that  they 
took  the  risk  of  the  other  interests  being  forfeited  or  abandoned ;  and 
it  is  further  found  tiiat  these  outstanding  daims  were  bought  after  tiiis 
contract,  and  by  the  terms  of  the  purdiases  they  were  only  to  be  paid 
br  if  the  defendants  tnoceeded  in  this  suit  The  defendants  retain- 
ing the  poeseesicm,  refused  to  render  any  account,  and  claimed  to  hold 
Uie  premises  in  their  own  right,  unaffected  by  the  stipulations  of  the 
contract  The  Court  below  rendered  a  decree  declaring  the  right  of 
ihe  plaintiffs  to  enforce  tiie  oontraet,  and  for  an  account  This  decree 
is  appealed  from. 

The  Court  below  was  clearly  right  upon  the  construction  given  to 
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the  eridence  after  hearing  the  wituesties,  whu  were  not  entirely  agreed 
in  their  statementa.  On  looking  over  the  proofs  we  are  by  no  mean^ 
satisfied  that  the  Court  below  erred  in  its  conclusion  of  facts;  bat  Sd 
there  was  some  conflict  in  the  testimony,  we  are  not  disposed  to  inter- 
fere, unless  it  is  clear  that  the  District  Judge,  whose  opportunities  for 
judging  the  value  of,  and  weighing  correctiy  the  evidence,  are  better 
than  ours,  erred  in  his  decision  upon  it 

The  defendants,  havings  taken  possession  under  Hitchens^  eannot 
retain  that  possession,  and  refuse  compliance  with  their  agreement 
made  in  consideration  of  such  possession  and  right  to  it  This  is  a 
plain,  and,  we  believe,  almost  universal  principle  of  law.  But  beyond 
this^  it  seems  that  the  defendants  only  contracted,  not  for  the  tiUe  to 
the  premises,  but  for  the  right  and  interest  of  Hitchens;  and  this 
they  got;  and  still  more,  by  force  of  this  possession,  doubtless,  they 
were  able  to  acquire,  for  what  is  equivalent  to  title  or  nothing,  tiie 
outstanding  interests;  for  not  getting  which  immediately  from  Hitch- 
ens  they  daim  a  right  to  recuse  performance  of  their  coyenants. 
Nougues  is  evidently  estopped  by  his  deed  (and  Smith,  too,  if  he  exe- 
cuted the  deed,  and  we  think  he  did  in  effect,  for  he  says  in  his  answer 
that  the  deed  is  sufficiently  executed  to  pass  title  to  Mrs.  Hitchens.) 

It  follows,  therefore,  that  under  the  statute  of  1855,  whether 
Nougues  and  Smith  had  title  or  not,  at  the  time  of  their  deed  to  Mrs. 
Hitdiens,  haying  conyeyed  to  her  by  deed  purporting  to  convey  in 
fee  simple  absolute,  their  subsequent  acquisition  of  title  inured  to  her- 
benefit 

The  only  question  about  which  there  can  be  any  doubt  le  whether, 
as  Nougues  and  Smith  did  not  put  up  the  sort  of  mill  intended  in  the 
contract,  but  another  and  more  costly  one,  if  it  appeared  on  the  final 
hearing  that  the  oomplainant  has  made  or  lost  by  this  change,  or  if  she 
did  or  did  not  assent  to  it,  whether  the  proper  expenditure  for  fhis^  or 
the  yalue  of  its  use,  or  the  injury  for  not  putting  on  the  premises  the 
mill  stipulated  for,  should  be  taken  into  the  estimate  in  settling  the 
account.  But  tiiis  matter  can  be  better  determined  on  the  final  settle- 
ment of  the  accounts  when  the  facts  ave  more  fnlty  deyeloped. 

The  judgment  Is  affirmed. 
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GloulMtok  «.  rofUr. 


OLOTZBACK  v.  FO^TEB. 

TUe  BBpremc  Coart  will  not  ezamlne  enon  asslsned  oo  appeal*  wherc^  aftar 
tlie  serrlce  of  tlie  notice  of  appeal,  the  parties  stipulated  that  all  arross  !■ 
the  record,  referee's  report,  decree  and  Judgment,  were  waived. 

Appeal  from  the  Distaict  Court  of  the  Fourteenth  Judicial  0i*- 
tricty  Countj  of  Nevada. 

In  this  case  the  notioe  of  appeal  was  served  on  the  Bespondenift 
attorneys  on  the  15th  day  of  May^  1858,  and  on  the  2dd  day  of  Ifay, 
1858,  the  following  stipulation  was  filed  in  the  dork's  office  of  the 
Court  below: 

"  Oloizback  t.  Foster  —  It  ia  hereby  stipulated  and  agreed  between 
the  parties  hereto^  that  defendant  is  entitled  to  a  credit  of  0ne  hnndiod 
and  fifty  dollars  on  the  execution  in  this  case,  being  the  amount 
claimed  in  defendant's  answer.  Hereby  waiving  all  errors  in  record 
and  referee  returns  of  amount  due^  also  decree  and  execution  made 
May  23d»  1858.  McCoKysLLL  ft  Stbwabi, 

Attorneys  for  Defendant. 

BUOKNER  ft  HlLL^ 

Attorneys  for  PUmtiffJ^ 

MeCimneU  A  VUes  for  Appellants 

Buckner  A  HiU  for  Bespondent 

TsRBT,  0.  J^  ddiTeied  the  opinion  of  flie  Court  —  TnsLD,  J^  eon- 
curring. 

It  ia  not  necessary  to  examine  tiie  errors  assigned  in  this  case,  for 
the  reason  that  it  appears  from  the  record  that  after  service  of  Hie 
notice  of  appeal  the  parties  filed  a  stipulation,  in  which  it  was  agreed 
that  defendant  should  be  credited  on  the  execution,  in  the  sum  of  one 
hundred  and  fifty  dollars,  and  that  all  errors  in  the  ^  record,  i«f eiWi 
report,  decree  and  judgment^''  were  waivedi 

Jo^gment  ifBnned. 
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Sbennan  •.  Rollbetg. 


SHERMAN  V.  BOLLBEBG. 

Tilt  Snpremt  Court  wUl  not  notice  orron  Anlgned*  unlem  there  le  a  proper  etate- 
ment  on  appeal. 

An  aaawer  to  a  enlt  on  a  promissory  note  bj  the  assliruee,  which  lets  up  as  ooe 
defense:  tat.  That  the  note  was  made  payable  to  order,  and  was  afterwards 
frandnlently  altered  by  inserting  the  word  "bearer"  in  lieu  of  the  word 
**  order.**  2d.  That  the  defendant  paid  the  note  before  assignment.  3d.  Note 
was  assigned  to  plaintiff  after  matniity,  etc:  ife(d,  not  fatally  defectlTe. 

Appeal  from  the  County  Court  of  Colusa  county. 

This  was  an  action  brought  in  a  Justice's  Court  on  the  following 
promissoiy  note: 

^$95.  Colusa,  Feb.  Ist^  1856. 

^  For  value  received,  I  promise  to  pay  Harvey  Phelps,  or  bearer, 
the  sum  of  ninety-five  dollars,  one  day  after  date,  with  interest  at 
three  per  cent  per  month. 

^Hbnby  Bollbebg.'^ 

The  defendant  filed  his  answer  in  the  Justice's  Court;  a  jury  trial 
was  had,  and  verdict  and  judgment  for  plaintiff,  from  whidi  tiie  de- 
fendant appealed  to  the  County  Court. 

The  defendant  made  an  application  to  the  County  Court  to  fiUknenci 
his  answer,  which  was  granted,  and  thereupon  he  filed  an  amended 
answer  of  great  length,  setting  up  various  grounds  of  defense  as  one 
defense.  The  grounds  upon  which  this  Court  considered,  sufficiently 
appear  in  the  opinion  of  the  Court. 

The  answer  was  verified. 

The  plaintiff  demurred  to  this  answer,  and  the  demurrer  was  over- 
ruled. The  cause  was  tried  in  the  County  Court  by  a  jury,  who  re- 
turned a  verdict  for  the  defendant,  upon  which  judgment  was  entered. 
Plaintiff  moved  the  Court  for  a  new  trial,  which  was  granted  on  condi- 
tion that  plaintiff  pay  all  costs,  which  he  declined  to  do  and  appealed 
to  this  Court 

0.  Stewart  for  Appellant 

The  defendant's  amended  answer  in  this  case  only  makes  two  points 
as  a  defense ;  one,  an  alleged  alteration  of  the  note  sued  on,  the  other, 
payment;  neither  of  which  under  the  pleadings  can  amount  to  a  de- 
fense. 
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ShermAD  9,  Rollbers. 

1st.  The  defense  set  np  as  to  the  alteration  is  not  good,  because  it 
is  not  averred  that  the  alleged  alteration  was  made  with  the  knowl- 
edge, or  by  the  authority  or  direction  of  plaintiff.  Humphreys  v. 
Crane  &  Yale,  5  Cal.  173;  TJ.  S.  v.  Linn,  1  How.  110;  Henfiee  v, 
Bromly,  6  East,  309 ;  Lewis  v.  Payne  fr  Cow.,  71 ;  Nichols  v.  Johnson, 
10  Conn.  192 ;  Bees  v.  Ovenbaugh,  6  Cow.  746 ;  Warring  v.  Smith  et 
d.,  2  Barb.  Ch.  R.  119. 

Any  other  doctrine  woold  destroy  all  faith  in  commercial  transac- 
tions, for  erery  suit  upon  a  written  instnunent  might  be  defeated, 
without  any  fault  of  plaintiff  either  by  the  defendant  or  a  third  person. 

2d.  The  alteration  of  an  instrument  to  avoid  it  must  be  material. 
Turner  v.  Billagram,  2  Cal.  520.  An  alteration  to  be  material  must 
be  such  as  to  materially  affect  the  rights  of  the  obligor.    lb. 

3d.  The  alteration  alleged  in  defendant's  answer  does  not  affect  the 
rights  of  the  ohligor,  for  it  makes  no  difference  to  him  whether  the 
note  reads  payable  to  order  or  bearer,  as  far  as  his  liability  to  pay  is 
concerned.  From  the  admissions  in  defendant's  amended  answer,  if 
the  alteratirn  (for  the  sake  of  the  argument)  could  be  considered  ma- 
terial, it  would  only  temporarily  suspend  the  right  of  recovery  in  the 
plaintiff  until  he  could  get  the  note  endorsed  over  to  himself,  which  is 
conclusive  that  the  alleged  alteration  is  immaterial,  aa  far  as  the  rights 
of  the  obligor  are  affected. 

4th.  An  alteration  is  immaterial  which  does  not  vary  the  nature, 
subject  matter  or  value  of  the  contract  Humphreys  v.  Crane  and 
Yale,  5  Cal.  173 ;  Martindale  v.  FoUet,  1  N.  H.  97 ;  Hunt  v.  Adams, 
6  Maas.  519;  Granite  R.  R.  Co.  v.  Bacon,  15  Pick.  242.  I  cannot 
see  how  defendant's  alleged  alteration  can  have  any  such  effect. 

5th.  The  defense  of  alteration  is  not  good,  because  it  does  not  allege 
any  time  at  which  snch  alteration  was  made.  To  be  a  good  defense,  it 
should  have  been  alleged  to  have  been  made  after  the  execution  of  tho 
note;  for  the  presumption  of  law  is,  that  it  yr^9  made  at  or  before  its 
execution.    1  vol.  Qreenleaf  on  Ev.  §  564. 

6th.  Any  change  in  a  written  instrument,  to  make  it  an  alteration  so 
as  to  amonnt  to  a  defense,  must  be  charged  to  have  been  done  by  the 
party  claiming  nnder  it;  otherwise  it  is  a  mere  spoliation,  and  ho  de- 
fense.   1  Tol.  Oreenleaf  on  Ev.  §  566* 
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Bhermaa  •.  Bollbeii. 

7th.  The  allegations  of  other  alterations  and  defacementa  are  too 
^  ague  to  demand  any  notice. 

8th.  Defendant  charges,  that  if  the  note  was  assigned  to^A.  L^ 
Shennan^  ^  ^twas  after  it  was  dne.^'  Said  Sherman  does  not  'sue  as 
assignee,  bnt  as  holder  of  the  note  payable  to  bearer;  hence  none  of 
these  charges  are  any  defense. 

9th.  If  plaintiff  took  the  note  after  due,  he  would  only  be  affected 
by  equities  between  the  original  parties,  and  not  subject  to  sach  as 
subaitted  between  intermediate  holders.  Vinton  v.  Crow,  4  CaL  809; 
Story  on  Promissory  Notes,  §  178;  Ih.,  note  4;  Ghitty  on  BiUs»  page 
246.    Also,  note  a;  lb.  84^  and  a  note. 

10th.  If  Neal  was  the  agent  of  Hollberg,  and  took  the  note  up  as 
sudi  agents  and  passed  it  to  a  third  person,  such  third  person  becomes 
an  innocent  bona  fide  holder;  and  as  between  such  hdlder  and  Boll- 
berg,  KeaFs  acts  are  binding,  unless  fraud  or  collusion'is  chaiged  be- 
tween them,  whidi  defendant  haa  not  charged. 

11th.  Keal  must  have  held  said  note  either  in  the  character  of  inter- 
mediate holder  or  agent  If  intermediate  holder,  no  off-sets  are  good 
as  against  plaintiff ;  if  agent,  his  acts  must  bind  defendant  unless  fraud 
or  collusion  is  charged  with  plaintiff;  either  horn  of  the  dilemma  will 
defeat  the  defense  set  up.  If  the  former  decisions  of  this  Court  are 
correct,  then  our  position  is  right,  and  the  defense  must  falL 

L.  Banders,  jr.,  for  Bespondent 

As  to  the  matters  set  forth  in  the  defendant's  answer,  and  tlie  plain- 
tiff's demurrer  thereto,  respondent  supposes  it  cannot  be  assigned  or 
r^[arded  as  orror  here;  first,  because  there  was  no  complaint  on  the 
part  of  plaintiff  below;  secondly,  our  statutes  regulating  proceedings 
before  justices  of  the  peace  do  not  require  the  pleadings  to  be  in  writ- 
ing, and  although  the  answer  may  not  be  technically  correct,  it  show^ 
two  grounds  of  objection  to  any  judgment  of  this  Court  directing  a  re- 
versal of  the  judgment  of  the  County  Court.  Because  the  cause  was 
submitted  to  the  jury,  both  on  the  question  of  payment,  and  on  the 
question  of  alteration  made  by  some  holder  without  the  authority  or 
consent  of  the  respondent,  we  therefore  ask  for  an  affirmance  of  tiie 
Judgment  as  well  for  this  as  the  prsrious : 
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Bmtm  9.  lUrdn. 

Baldwin,  J.,  deUvered  the  opinion  of  the  Court — Tshbt,  C.  J., 
oQDcarring. 

ThiB  ifl  an  appeal  from  a  judgment  Various  enon  are  assigned, 
but  we  cannot  notice  them  for  want  of  a  proper  statement 

No  other  error  is  assigned  except  the  oYerruling  of  the  demurrer  to 
Uie  amended  answer.  This  pleading  is  rather  loosely  drawn,  even  for 
Comily  Court  practice,  but  we  think  it  not  fatally  defective.  If  the 
point  of  the  defense  were  the  alteration  of  the  note,  the  argument  of 
the  appellant  would  be  condusiTe;  but  we  do  not  so  consider  it  The 
leal  defense  attempted  to.  be  set  up  is,  that  the  note  was  made  pay- 
able to  order,  and  was  afterwards  fraudulently  made  payable  to  bearer ; 
that  the  defendant  paid  the  note  before  the  plaintiff  became  assignee 
of  it;  that  the  defendant  became  assignee  after  the  note  was  due.  All 
Uiese  matters  aie  stated  as  one  defense,  and  not  separately,  and  if  true, 
are  amply  6u£Bcient  to  defeat  the  action* 

Judgment  afBrmed. 


i 


HESTON  9.  MABTDT. 


Ii  a  accteale's  IIcb,  It  to  not  ■ieitfy  to  Mtr%  tk*  Itsna  «f  tht 

■iBtertatak  ta  the  •tatcment  of  the   Hen  filed,   where  tht  contreet   for  the 
epnotivctloa  of  the  hvUdlog  Is  la  a  ram  In  gioM. 

Appsai.  from  the  District  Court  of  fhe  Twelfth  Judicial  Disfanet, 
Ooontj  of  Ban  Frandseo. 


Tliis  was  an  action  to  enforce  a  mechanie's  Hen,  for  the  eonstruetlon 
«f  a  house  and  materials  furnished. 

Plaintiff  made  a  written  contract  with  the  defendant  for  the  con- 
struction of  a  house.  Defendant  was  to  pay  therefor  a  specified  sum  in 
iastalmenta. 

The  case  was  tried  by  the  Court,  and  judgment  rendered  for  the 
defendants  —  the  Court  finding  that,  under  the  contract  there  was 
aoOnqg  doa    By  a  stipulation  entered  into,  it  was  agreed  to  sabniit 
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San  FraDclBco  Gas  Co.  9.  Board  of  Supenrlaon,  San  Fnudico  Co. 

to  the  Court  for  its  decision,  the  question^  whether  the  amount  of 
$2,080.75  —  this  being  the  balance  due  under  the  contract  —  waa  a 
lien  upon  the  premises.  The  Court  lendered  a  decision  establishing  a 
lien  to  this  amount^  from  which  decision  this  appeal  ia  taken* 

Robert  C.  &  Daniel  Rogers  for  Appellant 

Harmon  &  Labbatt  for  Bespondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  *-^  Field,  J.,  con- 
curring. 

This  appeal  is  without  merits  and  it  ia  apparent  that  the  ciolj 
point  seriously  urged  by  the  appellant — to  wit:  that  an  account  ia 
necessary,  giving  the  items  of  work  and  materials  in  the  statement  of 
lien  filed  —  cannot  be  maintained  in  case  of  a  contract  for  a  axmi  in 
gross. 

Judgment  affirmed,  with  ten  per  cent  damagea. 


THE  PEOPLE  ex  rel.  THE  SAN  FRANCISCO  GAS  COMPANY 
V.  THE  BOARD  OF  SUPERVISORS  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO. 

A  WMndamu9  directing  a  Board  of  Svperrlsors  to  proceed  and  audit  certain 
accounts  of  the  relator,  doei  not  necessarllj  require  the  Board  to  allow  the 
accoanta;  enefa  Board  Iuito  a  discretion  In  respect  to  their  action  In  this 
regard,  though  compelled  to  act  on  the  sabject  matter  of*  the  claim;  nncli 
writ  does  not  control  or  prescribe  the  mode,  or  determine  the  n*aalt  of 
their  action. 

Appeal  from  tiie  District  Conrt  of  the  Twelfth  Judicial  District* 
County  of  San  Francisco. 

Tbis  was  an  application,  on  the  part  of  the  plaintilfs,  to  the  Conrt 
below^  for  a  mandamus  to  compel  the  defendants,  as  a  Board  of  Super- 
visors of  the  City  and  County  of  San  Francisco,  to  audit  an  account  of 
the  plaintiffs  for  gas  furnished  the  city  for  lighting  the  streets  and 
City  Hall,  in  pursuance  of  a  contract  made  with  the  city  and  James 
Donahue  ft  Co.,  and  assigned  by  Donahue  ft  Co.  to  the  relators.    Htm 
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flan  Praneiflco  6ai  Co.  9.  Board  ot  Snperrlaon.  Gan  Frauclaeo  Oo. 

application  was  made  upon  afifidavit  and  notice  to  the  defendants. 
Tliree  separate  grounds  of  defense  were  set  up  by  the  defendants  in 
their  answer,  as  reason  why  the  writ  should  not  issue,  but  as  they  were 
not  passed  upon  by  the  Court,  they  are  not  given.  The  following  is  the 
order  of  the  Court  below,  granting  the  writ: 

^  On  filing  affidavits  in  this  cause,  and  after  hearing  F.  M.  Haight 
on  the  part  of  the  relator,  and  F.  P.  Tracy  on  the  part  of  the  defend- 
ants, and  due  notice  having  been  given  of  the  application  according  to 
law:  It  is  ordered,  adjudged  and  decreed  that  a  writ  of  mandate  be 
ordered  to  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco,  commanding  them  to  audit  the  accounts  of  the  relator,  set 
forth  in  the  affidavit  of  J.  G.  Eastland,  which  have  accrued  since  the 
first  day  of  July,  1856,  in  accordance  with  the  original  contract  made 
with  James  Donahue  &  Co.,  and  in  pursuance  of  the  provisions  of  an 
Act  of  the  TiCgislature,  entitled  '  An  Act  for  the  Relief  of  the  San 
Francisco  Oas  Company,*  approved  March  5th,  1858.'' 

From  which  order  the  defendants  appealed  to  this  Court 

F.  P.  Tr€U)y,  City  and  County  Attorney,  for  Appellant 

The  tnandamv^j  as  granted,  commands  the  Supervisors  **  to  audit 
ike  accounts  of  the  relaior  set  forth  in  th§  affidavit  of  J.  0.  Easiland/' 
&c. 

The  term  audited  in  reference  to  demands  on  the  treasury,  is  to  be 
onderstood  as  meaning  ^  passed  upon  and  finally  allowed.*'  Consoli* 
dation  Act,  1856,  §  83. 

The  Legislature  at  the  session  of  1858,  passed  an  Act  for  the  Relief 
of  the  San  Francisco  Gas  Company,  (Stat  1858,  p.  46)  which  gives 
to  the  Supervisors  the  only  power  they  have  in  relation  to  the  claims 
of  the  Gas  Company.  Sec.  1  authorizes  them  to  adjust,  audit,  allow 
and  cause  to  be  paid,  &c.,  the  claims  in  question. 

Nothing  can  be  more  evident  than  that  the  Legislature  intended  to 
prive  the  Supervisors  power  to  determine  how  much  was  due  the  San 
Francisco  Gas  Company,  on  any  bill  presented,  and  never  did  intend 
to  tafce  away  their  power  to  examine  and  reject  any  claim  that  was  not 
due. 

TIm  power  to  adjust  is  tbe  power  to  oonsider  how  much,  If  anything; 
it  due  the  plaintifb. 
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Su  Francitoo  Gas  Cow  «.  Board  of  ftnpeirlaon.  Ban  Pranclaeo  Cow 

Sd*  It  is  admitted  that  if  it  were  true  that  the  Superviaora  had 
refuaed  to  adjust,  audit  and  allow  the  claim  of  the  Qaa  CompaDj^ 
according  to  law,  the  Court  might  properly  iasne  nknidamtia  to  put 
them  in  motion,  and  compel  them  to  act 

Bat  the  Supervisors  have  not  refused.  They  deny  it  on  oath,  aofd 
the  relator  does  not  attempt  to  prove  their  allegation. 

Sd.  The  only  point  in  controrersy  is^  whether  the  Supervjaora  can 
be  compelled  by  mandamuB  to  approve  a  demand  of  the  San  Francisco 
Oas  Company  for  $39,601.70,  when  there  is  proof  offered  them  that 
that  sum  is  due. 

The  Supervisors  maintAin  that  uo  Court  can,  by  mandamus,  tako 
away  from  them  the  right  to  eramine  this  account,  and  "  adjust  *'  it 
by  ascertaining  how  much  is  due  on  it.  They  require,  of  course,  some 
proofs  or  vouchers  to  show  the  amount  of  indebtedness,  and  have  a 
right  to  a  reasonable  time  for  their  examination. 

But  the  Gas  Company,  not  content  with  the  pound  of  flesh  to  which 
it  is  entitled  by  law,  undertakes  to  obtain  a  mandamus,  which  shall 
compel  the  Supervisors  to  allow  their  demand  for  the  exact  sum  of 
$39,601.70,  without  examination  or  proof,  and  when  they  dispute  their 
indebtedness  to  that  amount,  and  deprive  them  of  their  right  to  a 
jury  trial  to  ascertain  the  amount. 

This  is  perhaps  the  first  case  where  any  Court  has  issued  mundamm 
to  compel  the  allowance  and  payment  of  a  specific  sum  not  ascertained 
to  be  duo. 

Mandamus  is  not  the  process  to  ascertain  an  indebtedness  and  Uqui* 
date  an  open  account 

The  mandamus,  as  well  as  the  petition,  is  in  its  terms  a  cheat  and 
fraud  on  the  part  of  the  relators. 

Both  the  petition  and  the  writ^  as  drawn  by  the  counsel  for  the  rela- 
tor, carefully  exclude  the  words  of  the  Act  which  give  a  discretion  to 
the  Supervisors.  They  drop  and  keep  out  of  sight  the  word  adjust. 
They  do  not  require  that  the  Supervisors  shall  allow  such  sum  as  tiiey 
find  to  be  due,  but  that  they  shall  allow  the  claim  for  $39,601.70. 

4th.  Mandamus  will  issue  to  the  Supervisots  to  compel  them  to  aci 
upon  a  demand  —  to  set  them  in  motion  —  but  not  to  control  their  dis- 
oretion  or  oblige  fliem  to  allow  spedflc  < 
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The  appelant  lelieB  upon  the  authorities  in  the  respondenf  8  brief 
to  sustain  this  doctrine  which  has  again  and  again  been  held  by  thid 
Court 

6th.  The  appellant  sabmits  that  it  does  not  object  to  the  issuance 
of  a  mandamus,  if  the  relator  desires  it  to  require  the  Supervisors  in 
the  language  and  tnie  intent  of  the  Act,  (Stat  1858,  p.  46,  sec.  1)  to 
adjust,  audit,  allow  and  cause  to  be  paid,  etc,  the  demand  of  the  rela- 
tors for  such  sum  as  shall  be  found  to  be  due  according  to  the  contract 
mentioned  in  relators'  affidatit^  and  the  provisions  of  law  in  relation 
thereto. 

But  they  say,  the  judgment  of  the  Court  below  ought  not  to  stand, 
for  the  foregoing  reasons  and  for  those  set  forth  in  the  defendant's 
answer. 

P.  M.  Haight  for  Sespondenti. 

This  writ  is  the  proper  remedy  to  enforce  obedience  to  acts  of  Par- 
liament and  to  the  King's  charters,  and  in  such  cases  is  demandable 
"ex  debUo  jusHtiee."  Bacon's  Abridgment,  the  title  mandamus,  page 
118  of  edition  of  1854.  Pursuing  this  principle,  it  is  the  appropriate 
reoiedy  to  compel  obedience  to  the  Legislatiye  Acts  of  a  State.  Such 
has  been  the  course  of  decision  in  the  State  of  California,  and  is  sup- 
ported by  adjudications  in  other  States  of  the  Union.  It  becomes 
necessary  to  examine  tiie  statutes  in  relation  to  this  subject  No  pay- 
ments can  be  made  out  of  the  Treasury  until  the  same  have  been  duly 
approved  by  the  Board  of  Supervisors  and  audited.  Sec.  95  of  the 
original  act,  session  laws  of  1856,  page  172.  Sec.  85  as  amended, 
page  IS17  of  the  session  laws  of  1857,  especially  requires  that  all  de- 
mands of  the  description  of  the  demand  in  this  case,  must  first  be 
approved  by  flie  Board  of  Supervisors  before  it  can  be  audited  or  paid. 
In  the  original  bill,  fifth  subdivision  of  Sec.  74,  page  165,  the  Super- 
vison  were  expressly  authorized  to  provide  for  lighting  the  streets,  but 
by  a  singular  provision  in  Sec.  95,  page  172  of  the  statutes  of  1857, 
and  the  amendment  of  the  same  section,  page  218,  session  laws  of 
1856,  they  are  not  authorized  but  prohibited  to  pay  anything  for  this 
object  It  is  not  necessary  to  discuss  how  far  the  power  of  ttie  Tiegis* 
lature  extended  to  exempt  the  corporation  from  a  compliance  with  its 
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contracts,  because  by  a  law  passed  in  1858,  page  46  of  the  sessioTi 
laws  of  that  year,  the  defendants  were  expressly  authorized  to  adjust^ 
audit  and  allow,  and  cause  to  be  paid  the  amounts  due  the  relator  for 
gas  furnished  since  the  first  day  of  July  1856.  A  duty  has  by  this 
Act  devolved  upon  the  Board  of  Supervisors,  which  they  have 
failed  to  discharge.  **  Words  of  permission,  when  tending  to  promote 
the  public  benefit,  are  always  held  *  to  be  compulsory.''  Bacon's 
Abridgment,  and  the  authorities  cited,  page  439. 

In  the  case  of  the  Commonwealth  v.  tiie  Mayor,  5th  Watts,  (Penn. 
R.)  it  is  said:  ^'The  performance  of  a  corporate  function  is  not  a 
duty  to  be  demanded  by  action  but  cwnpelled  by  mandainiu/*  The 
People  ex  rel.  of  Wilson  t;.  the  Supervisors  of  Albany  County,  12 
John.  415,  illustrates  the  position. 

Bright  V.  the  Supervisors  of  Chenango,  18th  John.  R.  243,  illus- 
trates the  same  principle. 

The  case  of  McCullough  v.  The  Mayor  of  Brooklyn,  23  Wendell 
R.  458,  is  more  to  our  present  purpose. 

In  the  case  of  Hull  v.  the  Supervisors  of  Oneida,  19th  John.  B.  259, 
the  Court  says:  ^'The  superintending  control  over  inferior  courts, 
magistrates,  corporations,  etc.,  by  mandamus  is  in  mbsidium  justitue. 
The  King  v.  the  Archbishop  of  Canterbury,  (15  East,  117) ;  the 
People  V.  Steele,  2  Barbour  Sup.  Court  Rep.,  page  418. 

See  2  Pickering  Rep,  414.  Rex  v.  Doctor  Windham,  1  Cowper,  878. 
In  Davis  v.  the  Commissioners  of  Bristol,  Morton,  J.,  ^^  Mandamus 
lies  to  all  inferior  tribunals,  magistrates  and  ofiScers,  and  extends  to 
all  cases  of  neglect  to  perform  a  legal  duty  where  there  is  no  other 
adequate  remedy.  It  applies  to  judicial  as  well  as  ministerial  acts. 
If  the  duty  be  judicial,  the  mandate  will  be  to  the  officers  to  exercise 
their  official  discretion  or  judgment,  without  any  direction  as  to  the 
manner  in  which  it  shall  be  done.  If  ministerial,  the  m4Uidamiis  wiU 
direct  the  specific  act  performed.**    21  Pick.  R.  269. 

In  the  case  of  Selkirk  v.  The  Board  of  Supervisors  of  the  County 
of  Sacramento,  3  Cal.  Rep.  page  323,  a  mandamus  was  granted  to 
compel  the  Supervisors  to  act  They  refused  to  exercise  the  legal 
discretion  confided  in  them. 

The  People  ex  rel.  McDougal  v.  Bdl,  Comptroller^  4  Cal.  177, 
illustrates  our  position. 
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Tuolnnme  County  v.  Stanislang  County,  6  Cal.  Bep.  440.  In  this 
ease  the  Court  held  the  proper  order  wag  to  command  the  Snperriaen 
to  audit  the  account;  exactly  what  we  claim  in  thia. 

Baldwin,  J.,  delivered  the  opinion  of  the  Gourt — Txbbt,  CL  J., 

concurring. 

In  this  case,  we  understand  the  mandoimu  merely  to  direct  that  the 
Snpernsors  shall  proceed  to  audit  the  claims  of  the  relator  in  this 
proceeding.  This  does  not  necessarily  require  of  Ihe  Board  to  allow 
the  account;  they  have  a  discretion  in  respect  to  their  action  in  this 
regard,  and  though  they  are  compelled  to  proceed  to  act  on  the  subject 
matter  of  the  claim,  yet  the  mandamus  does  not  control  or  prescribe 
the  mode,  or  determine  the  result  of  their  action. 

The  judgment  is  affirmed. 


i 


.       MoGBEGOR  v.  SHAW  sf  al 

nt  ftllegmtloiia  of  a  complaint  are  confesaed  by  a  defiiolt. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  District, 
County  of  San  Francisco. 

The  question  in  this  case  turned  on  the  sufficiency  of  the  complaint; 
which  is  in  substance  as  follows: 

The  defendant  had  commenced  an  action  against  the  pIainti£F,  to 
recover  some  $3000,  alleged  to  have  been  loaned  to  her  by  the  plain- 
tiff. The  plaintiff  h&d  a  valid  and  meritorious  defense  against  this 
claim,  but  for  the  sake  of  peace,  and  to  avoid  litigation,  he  paid  her 
five  hundred  dollars  in  full  satisfaction  of  her  pretended  cause  of  ac^ 
tion.  She  accepted  that  amount  in  full  satisfaction,  and  executed  and 
delivered  to  him  a  full  release  under  seal,  a  copy  of  which  is  annexed 
to  his  complaint. 

When  he  paid  the  money,  she  also  promised  to  have  her  action  im- 
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mediately  diflmissed.  Selyiiig  upon  this  promise^  the  plaintiff  filed  no 
answer.  Instead  of  complying  with  her  promise,  and  notwithstanding 
she  had  formally  released  the  cause  of  action  and  received  the  consid- 
eration for  the  release,  the  defendant  fraudulently  caused  a  judgment 
by  de&ult  to  be  entered  in  the  action  against  the  plaintiff,  for  the  full 
amount  of  the  claim,  and  fraudulently  withheld  the  execution  upon  the 
judgment  until  after  the  term  expired  at  which  the  judgment  was 
entered,  with  the  design  thereby  of  precluding  the  plaintiff  from  hav- 
ing the  judgment  set  aside  by  motion  in  the  Court  in  which  it  was 
entered. 

The  plaintiff  had  no  notice  of  the  entry  of  judgment  until  the  term 
had  expired.  The  defendant  then  issued  execution  on  the  judgment, 
and  the  first  information  the  plaintiff  had  of  the  fraud  practiced  upon 
him,  was  by  the  levy  of  an  execution  on  his  property.  He  applied  to 
the  Court  to  set  aside  the  judgment,  which  was  done;  but  on  the  de- 
fendant's appeal,  the  Supreme  Court  reversed  this  order  of  the  Court, 
on  the  ground  that  the  term  having  expired,  the  Court  had  no  power 
to  set  aside  the  judgment. 

To  this  complaint  the  defendant  demurred. 

The  demurrer  was  overruled,  and  the  defendant  having  declined  to 
answer,  a  decree  was  entered  in  the  Court  below,  declaring  the  former 
judgment  fraudulent  and  void,  and  perpetually  enjoining  its  execution. 

From  this  decree  the  defendant  appealed. 

B.  8.  Brooks  for  Appellants. 

Crockett  di  Crittenden  for  Bespondeni 

FiBLD,  J.,  delivered  the  opinion  of  the  Court — Txbbt,  0.  J^  con- 
curring. 

Tlie  complaint  in  this  case  states  facts  sufSdent  to  entitle  the  plain* 
tiff  to  iho  relief  he  seeks;  and  its  allegations  being  confessed  by  the 
default,  the  deeiee  was  properly  entered,  and  must  be  affirmed.  So 
ofdnecL 
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PEOPLE  ex  rel  McKUNE  v.  JOHN  B.  WELLER,  Gotoenob. 

Ab  election  t*  fill  m  Ymcancj  In  the  office  of  District  Judfe  U  Invalid,  onless 
made  under  and  in  purtsnance  of  the  proclamation  of  the  Governor. 

The  statnte  requiring  the.  Goyernor  to  Issue  his  proclamation  of  election  to 
fill  vacancies  In  certain  offices  la  mandatory,  and  an  sMfntlsl  prareqnlstte  to 
all  anch  elections. 

The  object  of  the  proclamation  la  to  glTe  notice  to  the  eleecors  that  such  un 
election  will  be  held. 

Ab  elecUon  cannot  take  place  under  the  Constitution  without  hUtotory  re^ula 
tion.  All  the  efficacy  given  to  the  act  of  casUng  a  ballot  Is  derived  from  the 
law  making  power  and  through  legislative  enactments;  and  the  Legislature 
must  provide  for  and  regulate  the  conduct  of  an  election,  or  there  can  be 
none. 

Appeal  from  the  District  Court  at  the  Twelfth  Judicial  District, 
County  of  San  Francisco, 

This  was  an  application  to  the  Court  below  for  a  tnandamns.  The 
facts  are  as  follows: 

A.  C.  Monson  was  elected  Judge  of  the  Sixth  Judicial  District  at 
the  September  general  election,  1852;  he  resigned  in  1857,  when 
Charles  T.  Botts  was  appointed  and  commissioned  by  the  Governor. 
No  proclamation  was  made  by  the  Governor  for  an  election  for  Judge- 
at  the  general  election  of  1858,  for  the  unexpired  term  of  Monson ; 
'that  is  for  flie  intervening  period  between  September,  1858,  and  Jan- 
uary, 1859.  At  the  geneial  election  of  September,  1858,  John  H. 
HcKune  received,  for  the  short  term,  two  thousand  and  fifty-six  votes, 
being  a  majority  of  those  cast  for  Judge  for*  that  term,  but  not  a 
majority  of  votes  cast  at  the  election ;  and  he  is  also  returned  as  hav- 
ing received  a  majority  of  all  the  votes  cast  for  the  long  term.  H'j 
obtained  the  certificate  of  the  proper  county  ofiicer  of  his  election  for 
the  abort  term,  and  applied  to  the  Governor  for  a  commission,  which 
was  refused.    This  proceeding  is  taken  to  enforce  that  demand. 

The  Court  below  refused  to  issue  the  writ  and  the  relator  appealed 
to  this  Court 

Currey  &  Crocker  for  Appellant, 

1.  Has  the  relator  right  to  the  ofSce  for  which  he  demands  a  com- 
mission? 

vou  ZI.— 4 
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By  the  Constitution,  yacancies  in  office  were  contemplated,  and  pro- 
vision is  therein  made  for  supplying  the  same,  by  the  grant  of  a  com- 
mission by  the  Goremor,  which  should  expire  upon  the  ooeurrence  of 
a  specified  erent    (Cona»,  art.  6,  sec.  8.) 

By  the  statute  entitled  ^  Courts  of  Justice^**  (Wood's  Dig.,  160, 
sec.  15)  it  is  provided  that  the  Governor  shall  fiU  a  vacancy  which 
may  happai  in  the  office  of  District  Judge,  by  granting  a  commissi ou. 
which  diall  continue  until  the  election  and  qualification  of  a  Judge  in 
the  place  of  the  one  so  appointed  and  commissioned;  and  also,  it  is 
declared  by  the  same  statute,  that  '*  a  Judge  to  fill  the  yacancy  shall  bo 
chosen  at  the  first  general  election  subsequent  to  the  occurrence  of  the 
Tacancy/* 

By  section  43  of  the  statute  entitled  "  Office,**  (Wood's  Dig.,  561 ) 
it  is  also  provided,  that  whenever  a  vacancy  shall  happen  in  the  office 
of  District  Judge,  the  Governor  shall  fill  the  same  by  granting  a  com- 
mission, which  shall  expire  at  the  next  general  election  by  the  people, 
at  which  election  such  officer  shall  be  chosen  for  the  balance  of  the 
unexpired  term. 

There  was  a  vacancy  in  the  office  of  the  District  Judge  of  the  Sixth 
Judicial  District,  which  occurred  long  before  the  general  election  of 
1858,  which  was  filled  as  provided  by  the  Constitution  and  laws;  and 
here  arises  the  inquiry,  was  the  relator  elected  at  the  last  general  elec- 
tion District  Judge  for  the  balance  of  the  unexpired  term  existing  in  . 
the  office  of  District  Judge  of  such  district? 

The  answer  to  this  is,  that  he  was  so  elected,  if  theiB  flien  existed 
a  balance  of  a  term  then  unexpired. 

The  term  of  six  years,  mentioned  in  sec  6,  art  8,  of  iiie  Consti- 
tution, is  an  entity,  however  many  incumbents  thereof  there  may  be 
during  such  term.  See  in  connection  to  this  question,  sec.  5,  art  6, 
of  the  Constitution;  and  Smith  v.  Half  acre,  6  How.  (Miss.)  R.  581; 
People  t7.  Green,  2  Wend.  266;  Coutant  v.  People,  11  Wend.  512; 
Nubling's  Case,  6  Ohio  State  R.  40;  Hughes  t;.  Buckingham,  5  Sm. 
and  M.  R.  648;  People  v.  Langdon,  8  Cal.  R.  12;  Wood's  Dig.  375, 
sec.  4;/6.  150,  sec.  15;  76.  561,  sec.  43. 

The  relator  received  a  large  majority  of  all  the  votes  cast  at  tb« 
last  general  election  for  flie  "  balance  of  the  unexpired  term  **  men- 
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tioned,  and  obtained  a  certificate  of  election  from  the  proper  ofiker : 
sach  being  the  caae,  he  haa  a  right  to  the  office^  iinleBa  Bome  objection 
or  eircumstanoe  existB  rendering  such  election  a  nullity. 

It  is  said  flie  proclamation  of  the  Qovemor  did  not  designate  the 
office  in  question  as  one  to  be  filled  at  the  last  general  electi<».  Here 
a  derdiction  of  iutj  is  interposed  bj  the  reqx»ndent  as  a  defense, 
strange  as  it  may  seem. 

But  snch  defense  is  nntenable. 

The  statnte  provides,  that  '^  a  Judge  to  fill  the  Tscancy  shall  be 
choeen  at  the  first  general  election  subsequent  to  tiie  occurrence  of  the 
vacancy.** 

The  statute  entitled  "  Elections  **  (Wood's  Dig.  375)  provides  that 
the  annual  election  generally  held  in  September  of  each  year  shall  be 
called  the  general  election.  Special  elections  are  therein  defined; 
and  it  thereby  appears,  that  special  elections  can  only  be  held  for  the 
purpose  of  filling  vacancies  in  office.  No  special  election  can  be  held 
wiihout  the  proclamation  of  the  Governor  ordering  it,  and  appointing 
the  time  at  which  the  same  shall  be  held.  The  proclamation  is  a  con- 
dition precedent  to  the  validity  of  a  special  election.  Not  so  witii  a 
general  election;  because  it  is  appointed  by  the  statute,  and  by  the 
statute  the  time  for  holding  the  same  is  fixed. 

As  already  appears,  special  elections  can  only  be  held  to  supply 
vaesncies  in  office;  but  the  converse  of  this,  that  all  vacancies  in  office 
must  be  supplied  at  special  elections^  is  not  true,  because  the  statnte 
has  dedared  ottierwise.  Certain  vacancies  must  be  filled  at  the  gen- 
enl  election. 

See  on  this  subject,  Wood's  Dig.  375,  sections  1,  3,  5,  8;  76.  501, 
sec.  43 ;  Tb.  148, 150,  sections  i,  15 ;  People  est  reh  Harris  v.  Brenham^ 
3  Oal.  477;  People  ex  rel,  Davis  v.  Cowles,  3  Keman,  350. 

If  these  authorities  are  to  be  followed,  then  the  relator  has  right  to 
flie  office  and  commission  demanded. 

AUomeg  Oeneral  for  Bespondent 

The  question  is  whether  relator  is  entitled  to  the  commission  sought 
TTpoB  ibis  question  I  would  submit  llie  following  propositions : 


i 
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1.  That  under  our  ConBtitution,  District  Judges  axe  elected  for  the 
term  of  six  years^  and  that  it  is  immaterial^  bo  far  as  the  term  is  con- 
cerned^ as  to  whether  they  are  elected  to  fill  a  vacancy  which  has 
oocuned  by  death,  resignation,  or  otherwise,  or  is  about  to  occur  by 
the  expiration  of  the  term  of  an  incumbent 

2.  That  the  Constitution  does  not  fix  the  day  at  which  any  term 
shall  commence,  and  therefore  it  is  competent  for  the  Legislature  to 
do  so. 

This  power  is  deduced  from  the  general  doctrine  that  the  Legisla- 
ture may  exercise  all  power  not  prohibited  by  the  Constitution,  and  1 
have  not  found  such  prohibition. 

3.  That  the  Legislature  has,  by  law,  fixed  the  time  at  which  the 
term  shall  commence,  and  that  such  time  depends  upon  the  particular 
facts  and  circumstances  attending  each  case. 

If,  for  instance,  a  Judge  was  elected  at  the  last  eIecti.on,  to  fill  the 
vacancy  about  to  occur  by  the  expiration  of  the  term  of  another,  then, 
under  the  law,  his  term  would  commence  on  the  first  of  January-  next. 
Wood's  Dig.  150,  art.  634. 

But  if  elected  to  fill  a  vacancy  which  had  already  happened,  then 
his  term  would  commence  immediately  upon  his  qualification.  Art  635. 

4.  That  although  every  District  Judge  is  elected  for  the  term  of 
six  years^  yet  the  legality  of  his  election,  when  brought  in  question, 
depends  upon  the  circumstances  under  which  the  election  took  place. 

To  illustrate:  if  the  election  had  been  to  fill  a  vacancy  which  is 
about  to  occur,  then  his  receiving  the  proper  number  of  votes,  &e.,  at 
the  general  election,  would  entitie  him  to  the  office,  without  regard  to 
whether  notice  of  such  an  election  by  proclamation  had  been  given, 
the  law  in  that  case  being  sufficient  notice.  But  if  the  election  was 
to  fill  a  vacancy  which  had  occurrsd  by  death,  resignation,  or  other- 
wise, before  the  expiration  of  the  term  of  another,  then  the  notice  by 
proclamation  would  have  been  absolutely  necessary  to  the  legality  of 
the  election.    People  v.  Porter,  6  Cal.  26. 

No  election  of  a  District  Judge  would  be  valid  without  a  proclama- 
tion calling  it,  except  that  provided  for  in  art.  634,  p.  150,  Wood's 
Difl^est 

An  election  to  fill  the  vacancy  caused  by  tiie  resignation  of  If  onson 
\yn\\](\  havo  been  a  special  election,  although  held  at  the  same  time  as 
tlie  cronernl  election. 
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Before  such  an  election  could  have  been  held,  a  proclamati(Mi  for 
that  purpose  must  have  been  issued.  (People  v.  Porter.)  Without 
such  a  proclamation,  the  people  would  not  be  supposed  to  know  that 
Monson  had  ever  resigned.  !No  proclamation  was  made  for  that  pur- 
pose, and  therefore  the  only  legal  election  which  was  had  for  District 
Judge  was  one  to  fill  the  vacancy  about  to  occur  by  the  expiration  of 
Monson's  term. 

For  the  purposes  of  this  action  we  must  regard  Monson  as  still  on 
the  Bench,  no  knowledge  to  the  contrary  having  ever  been  lawfully 
communicated  to  the  voters  of  his  district 

My  conclusions  then  are,  that  McKune  (if  elected  at  all)  wa^ 
elected  for  a  term  of  six  years,  commencing  the  first  of  January  nezt> 
and  ihat  he  was  entitled  to  a  commission  to  that  effect  Such  a  com- 
mission has  been  delivered  to  him. 

It  has  been  suggested  by  the  other  side  that  McKune's  six  years 
should  commence  to  run  from  the  time  of  his  qualification.  To  that 
end  he  should  have  been  dected  to  fill  the  vacancy  caused  by  Mon- 
scm's  resignation.  But  such  an  election  would,  as  I  have  shown,  have 
been  a  special  election,  for  which  a  proclamation  was  necessary. 

It  seems  to  me  clear  thkt  tiie  question  of  the  time  for  which  a  Judge 
is  elected,  is  not  affected  by,  nor  does  it  affect,  the  question  whether 
the  election  was  at  a  general  or  a  special  election.  The  two  proposi* 
tkns  are  wholly  distinct,  and  are  not  dependent  the  one  on  the  other. 

In  connection  with  this  branch  of  tiie  case,  I  respectfully  refer  the 
Court  to  my  brief  in  the  case  of  Brodie  9.  Weller,  argued  at  this 
term. 

Baldwin,  J.,  after  stating  the  facta,  ddivered  the  opinion  of  flia 
Court — Terry,  C.  J.,  ooncurring. 

The  first  question  vhidi  is  made  is  as  to  the  right  of  the  relator  to 
the  office  he  seeks,  or  to  the  commission  as  evidence  of  that  right  Hie 
objection  has  been  taken  by  the  Attorney  General  that,  conceding  that 
the  short  term,  thus  described,  might  have  been  filled  by  election,  if 
oflierwise  regularly  had,  yet  there  was  no  legal  election  in  September, 
1858,  for  a  Judge  for  that  term,  because  no  proclamation  was  made  of 
such  election  by  the  Governor.    It  is  urged  in  reply,  by  the  counsel 


{ 


54  SUPREME  COUKT  —  OCTOBER  TERM,  1858. 

McKune  v,  John  B.  Weller. 

of  the  relator,  that  an  election  for  an  office  of  this  character,  and  held 
\uider  the  general  law,  does  not  depend,  for  its  validity,  upon  any  act 
of  the  Executive,  but  rests  upon  the  oonstitutional  ngjoA  of  the  voters 
to  select  the  incumbent,  and  upon  the  general  statute  prescribing  the 
time,  place  and  manner  of  the  election.  This  precise  question  has 
never  been  decided  in  this  State,  though  the  counsel  on  both  sides  have 
cited  cases  (which  we  purpose  reviewing)  to  maintain  that,  in  princi- 
ple, the  question  has  been  decided  in  favor  of  their  respective  views. 

By  statute  (Wood^s  Digest,  375,  art  2116,  sec.  5)  it  is  made  the 
duty  of  the  Governor,  at  least  thirty  days  before  any  general  election, 
to  issue  his  proclamation  designating  ^e  offices  to  be  filled  at  such 
election,  and  to  transmit  a  copy  thereof  to  the  Board  of  Supervisors  of 
each  county  of  the  State;  and  by  the  succeeding  section,  it  is  made 
the  duty  of  the  Board  of  Supervisors  to  give  at  least  ten  days'  notice 
thereof,  by  posting,  or  causing  to  be  posted  up,  at  each  place  of  hold- 
ing elections,  in  their  county,  a  copy  of  such  proclamation,  and  to 
insert  the  same  in  some  newspaper  published  in  the  county,  if  any  be 
tfo  published. 

The  statute  having  required  that  the  proclamation  of  the  Qovemor 
and  notice  by  the  Supervisors  shall  be  mad^  previous  to  the  election, 
it  would  seem  to  devolve  upon  the  relator  to  show  very  clearly  that 
these  acts  were  not  necessary  to  the  validity  of  his  election.  It  may 
be  a  difficult  matter  to  define  with  precision  the  limits  between  those 
acts  prescribed  by  the  sovereign  authority  which  are  directory  —  that 
is,  which  may  be  obeyed  or  not,  without  affecting  the  validity  of  an 
act,  and  those  which  do  aflFect  it.  Complaint  is  often  made,  and,  not 
without  reason,  that  Courts  have  sometimes  gone  too  far  in  practically 
sotting  aside  or  holding  nugatory  the  positive  provisions  of  the  stat- 
utes ;  for  it  is  obvious,  that  where  statutes  affix  no  penalty  for  non-ob- 
servance, and  it  is  held  that  the  provisions  of  them  do  not  affect  the 
validity  of  the  acts  to  which  those  provisions  relate,  it  is  nearly  the 
same  thing  to  hold  the  acts  valid  and  to  hold  that  these  provisions  are 
entirely  inoperative.  A  brief  review  of  the  authorities  cited  by  the 
counsel  of  the  appellant  will  go  far  to  show  where  the  true  line  nf  dis- 
tinction is  between  statutes  directory  in  their  character,  and  those,  the 
provisions  of  which  must  be  substantially  followed,  in  order  to  impart 
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validity  to  the  ads  to  which  they  relate.    In  order  to  aecertain  this 
fact,  and  determine  the  necessity  of  the  notice  of  this  election,  and  the 
effect  of  a  want  of  it,  we  propose  to  examine  these  cases  in  their  order 
The  first  case  cited  in  point  of  time  is  that  of  Rex  v.  Loxdale  and  fonr 
others,  (1  Burrows,  445)  in  which  it  is  said  (p.  447)  that  there  is  a 
known  distinction  between  circumstances  which  are  of  the  essence  of  ^i 
thing  required  to  be  done  by  an  Act  of  Parliament,  and  clauses  merely 
directory.    The  precise  time  in  many  cases  is  not  of  the  essence.    Tho 
illnsfaration  of  tiiis  rule  is  given  in  tiie  case  of  Rex  v.  Sparrow,  (2 
Strange,  123)  in  whidi  it  was  held,  that  though  the  Justices  had  been 
guiliy  of  neglect  in  not  appointing  Overseers  of  the  Poor  within  the 
time  specified  by  the  statute,  yet  that  they  might  be  compelled  to  dis- 
charge this  duty  at  a  subsequent  time.    In  Smith's  Commentaries  on 
Statutory  and  Constitutional  Construction   (p.   792,  sec.   679)   the 
autlior,  after  citing  and  approving  this  doctrine,  says:  **  A  distinction 
in  the  application  of  the  rule  in  the  cases  cited  should  be  observed,  that 
is,  between  cases  where  certain  acts  to  be  done  are  of  the  essence  of 
the  tiling  required  to  be  done  by  the  act,  in  which  case  it  is  imperative, 
and  things  which  are  not  of  the  essence ;  in  the  latter  case,  it  is  merely 
directory;  and  this  is  one  of  the  criterions  by  which  to  determine 
whether  the  requisition  is  imperative  or  merely  directory.**    •    •    » 
Lord  Mansfield  says :  **  There  is  a  known  distinction  between  circum- 
stances which  are  of  the  essence  of  a  thing  required  to  be  done  by  an 
Act  of  Parliament,  and  clauses  merely  directory.    The  precise  time  in 
many  cases  is  not  of  the  essence.*'    This  distinction  prevailed  in  the 
case  of  the  Thames  Manufactaring  Company  v.  Lathrop.    In  that  ease, 
a  statute  required  the  Assessors  to  return  an  abstract  of  their  assess- 
ment lists  on  or  before  ihe  first  day  of  December  in  each  year,  and  the 
question  arose,  whether  an  assessment  was  valid  when  the  assessmeni; 
was  not  retomed  until  after  the  time  specified  in  the  act.    The  Court 
held  that  the  general  statute  had  been  made  for  the  assessment  of  taxes, 
by  whidi  Assessors  were  to  be  chosen,  whose  duty  it  was  to  receive 
lists  of  all  the  inhabitants,  and  having  perfected  Ihem  by  adding  prop- 
erty omitted,  by  valuation  of  the  items,  and  by  the  requisite  assess- 
ments, to  return  an  abstract  of  the  Bats  to  the  Town  Clerk  on  or  before 
diA  fint  of  December  in  each  year,    lie  lists  and  valuation  of  the 
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Town  Clerk  were  directed  to  be  submitted,  when  requested,  to  the  in- 
spection of  eveiy  person  liable  to  pay  taxes.  A  Board  of  Review  was 
constituted,  to  hear  appeals  from  the  doings  of  the  Assessors,  and  hav- 
ing given  not  less  than  ten  days'  notice,  they  were  to  meet  on  or  before 
the  first  Monday  of  January  in  each  year,  to  determine  the  appeals 
made  to  them.  The  assessment  list,  as  annually  made  and  conected, 
was  the  rule  for  the  apportionment  of  taxes  to  individuals.  From  this 
view  of  the  law  it  appeared  to  be  a  positive  provision,  that  the  lists 
should  be  returned  to  the  office  of  the  Town  Clerk  on  or  before  tho 
first  of  December  in  each  year.  This  direction  was  imperative,  an^l 
was  alone  alterable  by  the  Legislature.  The  Court  must  take  the  law 
as  they  found  it,  and  could  not  say  that  a  return  after  the  first  of 
December  was  valid,  unless  they  assumed  the  character  of  law-make^^i. 
The  reason  of  this  legislative  provision  was  very  apparent  Xt  was  fo!- 
the  general  benefit  of  every  inhabitant  of  the  towns,  that  each  might 
inspect  the  list  of  his  estate,  and  if  he  believed  injustice  done  him,  tlir.t 
he  might  appeal  for  its  correction  to  the  Board  of  Review.  A  tini*' 
for  the  return  of  the  lists  should  be  limited,  the  general  convenienco 
demanded  it,  and  that  it  should  be  sufficiently  early  for  universn! 
inspection,  and  preparation  for  a  future  hearing  before  the  Board  of 
Review,  was  perfectly  obvious.  On  this  principle  the  Legislatum 
appointed  the  first  of  December,  as  the  ultimate  period  of  the  return. 
This  branch  of  the  law  was  imperative,  and  as  unchangeable  by  tho 
Courts  as  any  other;  and  were  it  within  their  competency  it  would  h? 
as  difficult  to  assign  a  period  more  reasonable.  That  the  return  shoul  ] 
punctaally  be  made  was  indispensable.  A  different  principle  would 
nullify  the  law,  and  produce  the  general  inconvenience  arising  from  an 
unlimited  return.  No  person  in  such  case  could  know  when  he  might 
inspect  his  list;  and  if  the  return  was  late,  no  time  either  for  reflection 
or  preparation  for  a  review  could  be  had.  If  a  Legislature,  in  a 
charter  of  incorporation,  had  authorized  the  laying  of  taxes  upon  lists 
returned  to  a  public  office  at  a  specified  time,  the  necessity  of  a  strict 
observance  of  limitation  would  not  admit  of  a  question.  The  case 
before  the  Court  was  strictly  analogous  to  the  one  supposed.  The  gen- 
eral law  was  an  enabling  act  to  all  the  towns;  it  had  prescribed  the 
subjects  of  taxation  and  the  mode,  and  as  there  was  no  authority  to 
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tax^  except  what  was  conferred  by  the  law,  it  must  be  strictly  observed. 
It  had  been  inquired,  whether  the  returns  of  the  abstract  of  the  lists 
by  the  Town  Clerk  to  the  Controller  must  be  by  the  first  of  March  in 
each  year,  according  to  the  provisions  of  the  Act  in  question;  and  if 
Qoty  whether  the  Legislature  is  precluded  from  laying  taxes  upon  the 
assessment  lists?  Unquestionably,  it  is  not.  The  case  put  and 
the  one  under  discussion  were  in  no  respect  analogous.  The  abstract 
assessment  lists  of  the  towns  must  be  strictly  returned  to  the  Town 
Clerk,  or  there  was  no  legal  assessment.  But  if  a  Town  Clerk  does 
Qot  return  to  the  Controller  an  abstract  of  the  assessment  lists,  pursu* 
BBt  to  the  provisions  of  the  law,  the  list  was  not  invalidated,  but  he  was 
subjected  to  a  penalty.** 

Striter  v.  Kelly,  7  Hill,  9,  is  cited,  but  that  case  only  holds  that  where 
a  statute  declares  that  the  Common  Oouncil  should  vote  by  ayes  and 
noes,  the  provision  on  that  subject  in  the  charter  of  New  York  was 
merely  directory.  .  In  that  case,  Judge  Bronson  dissented;  and  we 
are  inclined  to  think  had  the  best  of  the  argument.  In  11  Wendell, 
605,  People  ex  rel.  Smith  v.  Peck,  etc.,  the  principle  declared  in  head 
note  is,  that  an  election  of  trustees  of  a  church  is  good,  although  the 
requirements  of  the  statute  in  respect  to  the  notice  of  such  election 
have  not  bee^  complied  with,  provided  the  election  was  fairly  con- 
ducted,  and  there  is  no  complaint  of  want  of  notice.  But  this  note  of  the 
Reporter  is  broader  than  the  decision  of  the  Court ;  for  Judge  Savage 
Bays:  ** The  Judge  stated  to  the  jury  that  the  election  was  not  neces- 
sarily Yoid  because  the  notice  given  by  the  trustees  to  the  minister  was 
less  than  one  month,  etc.,  and  did  not  contain  the  names  of  the  ti^stees 
whose  seats  became  vacant,  and  was  not  announced  for  two  successive 
Sabbaths,  provided  the  election  was  fairly  conducted,  and  all  in  fact 
had  notice ;  but  if  the  omissions  were  fraudulently  made,  or  the  elec- 
tion had  thereby  been  prejudiced,  then  the  omission  should  invalidate 
the  election.  All  this  I  think  is  sound  doctrine."  In  the  People  ii 
Rnnkel,  (9  Johns.  R.  158)  the  Court  says:  "We  must  give  the 
statute  a  reasonable  and  liberal  construction  for  the  benefit  of  the 
diurchflt.  (See  also,  6  Cowen,  23.)  The  object  of  the  notice  is,  that 
the  voters  may  be  fully  apprised  of  the  election,  and  may  attend  and 
exendee  their  rights.    There  ia  no  pretense  in  this  case  that  every 
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voter  was  not  present,  for  they  i^pear  to  have  oome  from  a  distance ; 
the  time  was  well  understood^  and  had  been  the  same  for  many  yeais. 
No  evil  resulted  from  the  omission,  if  there  was  any;  no  fraud  was 
imputed,  and  all  parties  attended  and  thereby  admitted  notice/' 
Rodelbaugh  v.  Sanks  (2  Watts,  9)  merely  holds  that  a  section  of  the 
Act  of  Assembly  of  Pennsylyania,  providing  that  marriages  shall  be 
solemnized  before  twelve  witnesses,  etc.,  is  merely  directory,  and  the 
piregnant  reason  is  given  by  C.  J.  Gibson,  '^  that  if  it  were  held  to 
affect  the  contract,  the  effect  would  be  to  bastardize  a  vast  majority  of 
the  children  which  have  been  bom  within  the  State  for  half  a  century." 
The  last  case  cited  is  that  of  the  People  v.  Cowles,  reported  in  3  Ker- 
nan,  350,  and  is  really  the  only  one  cited  by  the  appellant  (except  one 
in  our  own  State,  to  which  we  will  presently  refer)  which  seems  to 
bear  with  any  directness  upon  the  precise  question  before  us.  This 
case,  therefore,  will  justify  a  more  detailed  examination  than  we  have 
given  the  others.  The  question  came  before  the  Court  of  Appeals  of 
New  York  on  this  state  of  facts :  Robert  H.  Morris  was  elected  Judge 
of  the  Supreme  Court  of  New  York,  for  eight  years,  from  first  of 
January,  1853;  on  the  twenty-third  of  October,  1855,  he  died.  A 
general  election  of  Judges  was  held  on  the  sixth  of  November,  1855. 
No  notice  was  given  by  the  Secretary  of  State  of  tbis  Section  to  fill 
the  vacancy  in  Judge  Morris'  term  —  the  laws  of  New  York  requiring 
that  officer  to  give  the  notice;  but  the  death  of  Morris  occurred  after 
notices  given  of  the  other  elections  and  after  the  time  given  for  making 
such  notification.  At  the  election,  the  relator  was  elected.  The  Governor, 
however,  not  regarding  the  election  of  relator,  appointed  defendant  to 
the  office.  The  Supreme  Court  of  New  York,  at  special  term,  decided 
in  favor  of  the  defendant;  and  afterwards,  at  a  gieaieral  term,  modi- 
fying the  judgment  in  an  important  particular,  confirmed  the  judg- 
ment of  tiie  special  term.  The  case  was  carried  to  the  Court  of 
Appeals,  and  that  Court,  by  a  majority — five  to  three  —  reversed  the 
judgment.  The  opinion  in  the  case  in  8  Keman  was  delivered  by 
Johnson,  J.,  and  J.  J.  Denio,  Gomstock,  Selden  and  Hubbard,  con- 
curred. Mr.  Justice  Wright  ddiverad  a  dissenting  opinion,  in  which 
Justices  Mitchell  and  Johnson  concurred.  The  stress  of  the  opinion  of 
the  majority  was  on  the  peculiar  featores  of  the  Constitution  of  the 
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State;  from  which  they  deduced  the  opinion^  by  a  process  of  reasoning 
which  ifi  almost  impossible  for  ns  to  comprehend,  that  when  the  office 
of  a  Justice  of  the  Supreme  Court  becomes  vacant  before  the  ezpirar 
tion  of  his  term  of  office^  the  vacancy  is  to  be  supplied  by  the  electors 
of  the  Judicial  District  in  which  it  exists,  at  the  next  general  election 
of  Judges,  although  the  vacancy  occur  at  so  late  a  day  that  no  notice 
itt  or  can  be  given  by  the  Secretary  of  State  or  other  officer,  pursuant 
to  the  statute,  that  a  Justice  is  to  be  elected  to  fill  the  vacancy;  and 
that  when  the  incumbent,  whose  term  of  office  would  not  have  expired 
for  several  years,  died  on  the  twenty-third  of  October,  and  the  elec- 
tors of  the  district  at  the  general  election  of  Judges,  on  the  ensuing 
sixth  of  November,  elected  a  person  to  fill  the  vacancy,  such  election 
was  valid,  notwithstanding  no  notice  was  given  by  the  Secretary  of 
State  that  a  Justice  was  to  be  elected  to  fill  the  vacancy  at  the  election 
It  vrill  be  seen,  by  a  careful  perusal  of  the  opinion,  that  this  conclusion 
was  induced  by  the  peculiar  structure  of  the  Constitution  of  New  York, 
and  that  it  was  not  necessary  to  decide  whether,  in  an  ordinary  case 
of  vacancy  occurring  before  the  time  of  giving  notice,  by  the  Secretary 
of  State,  as  required  by  the  statute,  a  failure  to  give  such  notice  would 
affect  the  validity  of  the  election.  But  even  if  this  judgment  were 
otherwise  fully  in  point,  it  is  stripped  of  much,  if  not  the  whole  of  its 
autiiority,  by  the  fact  that  it  is  at  best,  but  the  judgment  of  five 
Judges  against  three  of  the  same  tribunal,  those  three  supported  by  a 
contrary  ruling  of  the  Supreme  Court  at  a  special  term,  and  sustained 
substantially  by  the  Supreme  Court  at  a  general  term,  after  the  sabject 
had  been  thoroughly  discussed  and  maturely  considered.  But  as  to 
the  particular  point  in  this  case,  the  decision,  if  it  be  for  the  relator 
here,  is  mere  obiter,  and  is  not  even  noticed  in  the  report  of  the  case 
as  a  point  decided.  The  dissenting  opinion  of  Mr.  Justice  Wright  on 
the  point  involved  expresses  so  forcibly  our  conclusions,  that  we  insert 
it  as  expressive  of  our  own  views:  ^  It  is  not  contended  by  the  relator 
that  he  has  any  right  to  the  office,  unless  his  interpretation  of  the 
thirteenth  section  be  the  correct  one.  He  reposes  himself  upon  the 
ground  that  the  Constitution  contains  a  positive  direction  as  to  the 
times  when  vacancies  shall  be  filled,  and  that  it  would  be  an  infringe- 
ment of  the  instrument  to  restrict  the  right  of  the  elector,  by  legislative 
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enactment^  to  a  particular  kind  of  vacancies^  viz:  such  as  had  occurred 
twenty  days  before,  or  of  which  the  Secretary  of  State,  and  other 
officers  of  the  Government  have  actually  notified  the  people.  He  takes 
the  unqualified  position  that  the  section  is  a  restriction  upon  legislative 
authority,  and  that  no  statute  can  be  enacted  which  shall  interfere 
with  the  constitutional  privilege  or  right  of  the  elector,  when  a  vacancy 
occurs  prior  to  the  day  fixed  for  voting  for  Judges  throughout  the 
State,  to  cast  his  ballot  for  a  person  to  fill  the  vacancy.  By  his  con* 
struction  the  election  to  fill  the  yacancy  is  one  held,  not  pursuant  to 
(^ny  statute,  but  an  unregulated  assemblage  of  the  electors  under  a 
constitutional  provision.  It  is  urged  that  it  is  not  strictly  correct  to 
say  that  the  election  to  fill  the  vacancy  is  held  under  the  Constitution, 
as  the  Legislature  provides  the  machinery,  and  the  Constitution  only 
fixes  the  time.  But  is  it  true  that  anything  is  provided  by  statute  ? 
A  popular  election  is  being  held  for  the  choice  of  other  officers,  regu- 
lated and  conducted  according  to  law,  but  not  to  fill  a  vacancy  in  the 
judicial  office.  The  elector  may  embrace  the  occasion  to  deposit  his 
ballot  designating  a  person  to  fill  a  vacancy,  but  not  under  any  statu- 
tory provision.  He  acts  not  pursuant  to  law,  but  the  Constitution. 
Thus  to  sustain  the  relator's  position,  we  are  driven  to  assume  that  the 
term '  election,'  as  used  in  the  Constitution,  means  something  else  than 
an  assembling  of  the  electors  to  vote  under  and  in  pursuance  of  statute 
authority;  and  that  a  valid  election  may  be  held  independent  of,  and 
indeed  in  restraint  of  legislative  regulation.  That  all  the  elector  has 
to  do  is  to  deposit  his  ballot  at  the  time  fixed  for  a  '  general  election  of 
Judges,'  even  though  there  be  no  statute  regulation,  or  no  authority 
by  law,  and  the  ^  election '  contemplated  by  the  Constitution  is  com- 
plete. In  this  case  it  is  not  pretended  that  the  election  was  held  under 
any  statute.  No  notice  was  given  that  a  vacancy  existed,  or  that  the 
electors  were  required  to  fill  it  No  provision  was  made  by  law  for 
receiving  or  canvassing  the  votes  cast  to  fill  a  vacancy  in  the  judicial 
office,  or  for  ascertaining  the  fact  whether  there  had  been  any  choice. 
Before  the  votes  were  canvassed,  the  relator  took  the  constitutional 
oath,  and  claimed  to  be  entitied  to  the  office,  which  he  might  well  do 
if  the  '  election '  was  one  unregulated  by  law,  and  valid  by  the  simple 
force  of  a  constitutional  provision.   I  had  supposed  that  it  was  a  prop- 
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osition  not  to  be  controverted,  that  it  is  by  virtue  of  statutes  alone  that 
all  yalid  elections  are  held.  It  has  never  before  been  pretended  that 
a  person  could  make  title  to  an  office  through  the  popular  vote,  unless 
such  vote  was  cast  in  pursuance  of  legislative  regulation  and  authority. 
All  the  efficacy  given  to  the  act  of  casting  a  ballot  is  derived  from 
the  law-making  power,  and  through  legal  enactments;  and  indeed,  the 
L^lature  must  provide  for  and  regulate  the  conduct  of  an  election, 
or  there  can  be  none.  The  convention  found  the  subject  of  popular 
election  instituted  and  regulated  by  law,  and  the  framers  of  the  Con- 
stitution  are  to  be  understood  as  speaking  of,  and  referring  to  such  an 
entity  as  then  existed,  or  might  afterwards  exist,  by  force  of  statute 
regulation.  It  is  not  to  be  assumed  that  the  'general  election  of 
Judges'  mentioned  in  the  thirteenth  section,  is  not  that  authorized  l)y 
law,  and  held  under  and  in  pursuance  of  legislative  enactments,  but 
a  meeting  of  the  people  to  vote  under  the  organic  law  itself;  and 
withont  such  assumption  the  right  of  the  relator  has  no  foundation. 
His  argument  is  that  the  C!onstitution  appoints  the  time  for  the  people 
to  meet  and  vote,  and  all  that  is  required  to  constitute  a  valid  election, 
within  the  meaning  of  the  thirteenth  section  of  the  Judiciary  article, 
is  for  the  electors  to  cast  their  ballots.  Nay,  further,  that  any  statute 
r^;ulation  practically  pveventing  the  filling  of  a  vacancy  at  the  time 
designated  in  the  Constitution,  is  absolutely  void.  Though  the  con- 
vention of  1846  may  have  been  justly  charged  with  legislating,  rather 
than  erecting  the  frame  work  of  government,  I  may  be  allowed  to  re- 
pel the  imputation  (having  been  myself  a  member  of  that  convention) 
that  they  so  far  mistook  the  nature  and  purposes  of  a  written  Consti- 
tution, SB  to  suppose  that  it  might'  or  could  contain  within  itself  the 
elements  of  active  enforcement  They  meant  by  the  term  *  election,' 
that  institution  created  and  existing  by  operation  of  law,  and  that 
alone,  and  which,  without  the  exercise  of  legislative  power,  could 
have  no  efficiency.  The  relator  must  make  title  under  and  in  pur- 
suance of  a  statute,  or  not  at  all.  He  must  have  received  a  plurality 
of  votes  at  an  election  held  pursuant  to  law,  or  he  has  no  title  or  claim 
to  the  office.  It  was  at  such  an  election  the  Constitution  provided 
that  vacancies  should  be  filled,  and  at  none  other.'' 
^  Bat  let  it  be  conceded  that  the  Constitution  only  fixea  the  time. 
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and  all  other  essentials  to  constitute  an  election^  except  giving  notice, 
are  left  to  be  prescribed  by  the  Legislatoie,  and  that  it  has  the 
power,  and  the  obligation  rests  on  it  to  provide  for  conducting  the 
election;  stiU,  would  this  be  a  valid  election?  It  is  to  be  observed 
that,  by  fixing  the  time,  the  Legislature  are  virtually  restricted  from 
declaring  that  it  shall  be  an  essential  requisite  to  a  valid  election,  that 
the  electors  shall  have  official  notice  that  a  vacancy  exists.  Nothing 
is  left  to  the  law-making  power  but  to  provide  for  receiving  the  bal- 
lots, canvassing  the  vote,  and  declaring  the  result.  Is  not  notice  to 
the  electors  that  a  vacancy  exists  and  is  to  be  filled,  an  essential 
characteristic,  independent  of  any  statute  lequ^ement,  to  a  valid 
election?    I  think  that  it  is.** 

^^  Notice  to  the  electors  lies  at  the  foundation  of  any  popular  elec- 
tive system.  The  elector  cannot  act  through  the  ballot  without  notice 
that  a  vacancy  exists  to  be  filled.  Necessity  and  sound  policy  demand 
that  every  elector  shall  have  both  the  knowledge  and  the  opportunity 
to  enable  him  to  exercise  the  elective  right  deliberately  and  intelli- 
gently. In  our  electivjB  system,  the  duty  of  giving  notice  is  devolved 
upon  the  Secretary  of  State.  The  Legislature  has  wisely  provided 
that  the  notice  shall  be  given  by  this  officer,  within  a  time  and  in  a 
way  calculated  to  give  the  fullest  notice  to  the  electors.  It  may  be 
that,  under  this  statute  regulation,  the  omission  to  give  the  required 
notice  of  an  election  of  a  Judge  for  a  regular  term  would  or  ought  not 
to  vitiate  the  election.  The  elector  should  be  presumed  to  know  the 
law,  and  consequently,  at  what  period  the  regular  term  of  the  puUic 
officers  to  be  voted  for  will  expire,  and  be  prepared  to  act  accordingly. 
But  there  can  be  no  such  presumption  when  the  election  is  to  fill  a 
vacancy.  I  believe  that  no  case  can  be  found,  holding  that  notice  to 
the  electors  of  the  existence  of  a  vacancy,  and  calling  on  them  to  fill 
it,  is  not  essential  to  give  validity  to  the  meeting  of  the  electoral  body 
to  discharge  the  special  duty.  Certainly,  it  could  rest  on  no  principle 
or  sound  rule  of  governmental  policy.  In  the  nature  of  things,  notice 
to  the  electors  that  a  vacancy  exists,  and  calling  on  him  to  fill  it,  is  an 
essential  characteristic  of  a  popular  election;  and  public  policy  and 
safety  require  that  it  should  be  given  in  such  form  as  to  reach  every 
elector  who  has  the  duty  to  discharge.    Notice,  therefore^  being  au 
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essential  element  of  an  election  to  fill  a  vacancy^  whether  we  regard 
fte  election  at  which  the  relator  claims  to  have  received  a  plurality 
of  votes  held  in  parsnaiioe  of  the  Gonstitation  or  the  law,  it  was  equally 
invaHd.'' 

The  case  of  the  People  «.  Brenham  (8  OaL  477)  is  the  authoril? 
diiefly  relied  on  by  the  relator.  It  is  not  necessary  to  assail  that 
case;  for,  as  we  shall  show,  ^ne  principle  there  annoimced  does  not 
militate  against  the  respondent.  But  it  is  proper  to  remark  that  the 
force  of  this  case  is  somewhat  shaken  by  the  fact  that  it  was  decided 
by  a  divided  bench,  and  tiiat  the  two  Jndges  who  concnned  in  the 
judgment  agreed  to  it  npon  different  groimds.  It  is  not  easy  to  sup- 
port that  decision^  even  limited  and  qualified  as  it  has  bem  in  tiie* 
subsequent  case  of  the  People  v.  Porter,  (6  Cal.  26).  The  able 
aigument  of  the  respondent's  counsel  suggests^  to  say  the  leasts  some 
doubts  of  the  correctness  of  tlie  principles  there  laid  down.  But  the 
utmost  extent  to  which  the  Court  go  in  that  case  is  to  hold  that  no 
pix>clamation  or  notice  is  necessary  to  give  validity  to  an  dection  when 
the  term  is  fixed  by  law,  and  expires^  by  limitation,  at  a  given  period, 
and  tibe  office  is  to  be  filled  by  statute  at  the  time  prescribed  by  law. 
In  such  case,  it  is  held,  as  seems  to  be  conceded  by  Mr.  Justice 
Wright,  in  the  case  befoie  cited  from  8  Eeman,  that  the  people  are 
charged  with  a  knowledge  of  the  law,  and  must  be  held  to  act  in 
accordance  with  that  knowledge.  In  such  case,  the  election  must  be 
held  in  any  events  and  it  is  not  in  any  way  dependent  upon  any 
extrinsic  or  contingent  event  Though,  as  will  be  seen,  we  do  not 
approve  of  much  of  the  reasoning  from  which  our  predecessors  de- 
duced this  conclusion,  as  we  shall  have  occasion  hereafter  to  explain, 
jet  we  do  not  here  question  the  propriety  of  iked  judgment  upon  the 
facts  stated.  In  the  People  v.  Porter,  (6  CaL  26)  this  same  general 
doctrine  came  und^  review.  That  was  the  case  of  an  eleetloh  by  the 
people  of  a  Judge  of  the  County  Oourt>  to  fill  a  vacancy  occurring  by 
the  resignation  of  the  previous  incumbent  No  proclamation  was 
made  by  the  Governor.  The  Governor  appointed  Mr.  Porter  after 
this  dection.  Tie  present  Chief  Justice  ddiveied  the  opinion,  and 
after  stating  the  facts,  says :  "  This  being  the  case,  was  the  election 
of  Hr.  Leake, wliich  ocenrred  on  the  5tfa  of  September,  legal?    Th? 
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law  provides  that  yacancies  in  certain  ofiBces  shall  be  filled  by  election 
aib  the  next  general  election  after  the  vacancy  occnrs.  To  render  such 
election  valid,  it  is  necessary  that  it  shall  be  conducted  in  the  manner 
prescribed  by  law.  The  law  requires  that  the  Qovemor  shall  make 
proclamation  for  thirty  days  prior  to  each  general  election^  designating 
the  offices  to  be  filled  at  such  election.  The  Supervisors  of  each  . 
county  are  required  to  give  notice  for  at  least  ten  days,  by  posting  a 
copy  of  such  proclamation  at  each  place  of  holding  the  election  in  the 
connly,  and  inserting  the  same  in  a  newspaper,  if  one  be  published  in 
the  county.     (See  Statutes  of  1856,  page  160.) 

*^  No  sudi  notice  was  or  could  have  been  given  in  this  case,  there  not 
being  thirty  days  intervening  between  the  date  of  the  letter  of  resig- 
nation and  the  day  of  election.  The  order  published  by  the  Supervi- 
sors of  said  county,  being  without  authority  of  law,  was  a  nullity.  It 
is  contended  that  the  statute  requiring  proclamation  to  be  made  of  the 
offices  to  be  filled  is  merely  directory,  and  that  a  failure  to  give  such 
notice  will  not  vitiate  an  election.  The  case  of  tiie  People  v.  Bren- 
ham,  (3  Cal.  Rep.  491)  is  cited  in  support  of  this  doctrine.'' 

*^  The  opinion  in  that  case  does  not  go  to  the  extent  claimed  by  coun- 
sel, and  is  not  applicable  to  the  case  under  consideration.  I  under- 
stand the  decision  to  apply  only  to  general  elections,  or  elections  to  fill 
vacancies  occasioned  by  the  operation  of  law.  The  question  involved 
was  the  validity  of  an  election  held  under  the  charter  of  the  city  of 
San  Francisco,  to  fill  vacancies  occasioned  not  by  resignation,  tut  by 
reason  of  the  expiration  of  the  term  for  which  the  incumbents  were 
dected.  The  Court  properly  held,  that  the  failure  of  the  incumbent 
to  give  the  required  notice  could  not  deprive  the  people  of  their  right 
under  the  law  to  elect  their  officers.  But  it  has  nowhere  been  decided 
that  such  notice  is  not  essential  to  the  validity  of  all  special  elections. 
An  election  to  fill  a  vacancy  occasioned  by  the  death  or  resignatiott 
of  an  officer  is  a  special  election,  and  the  provision  of  our  laws  which 
requires  sndi  elections  to  be  held  at  the  same  time  and  place  with 
g^eral  elections  does  not  change  their  character." 

"  It  is  essential  to  the  proper  exercise  of  the  elective  franchise  that 
the  voters  should  be  informed  of  the  offices  in  which  vacancies  have 
occurred,  before  each  general  election,  in  order  that  they  may  select 
fit  and  proper  persons  to  perform  the  duties  of  such  office.** 
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*Thc  law  gives  notice  of  those  offices  which  are  vacant,  hy  reason  of 
the  expiration  of  the  term  of  the  incumbent.  The  law  also  provides 
that  the  Governor  of  the  State  shall,  by  proclamation,  give  notice  of 
such  vacancies  as  are  occasioned  by  death,  resignation,  or  removal 
from  office;  and  without  this  notice  elections  to  fill  snch  vacancies  are 
invalid.''  It  will  be  seen  that  the  late  Chief  Justice  dissented,  for 
the  reasons  expressed  in  the  case  of  Brenham.  The  inference  would 
seem  to  be  that  he  considered  the  doctrine  of  Porter's  case  as  conflict- 
ing with  those  in  Brenham's. 

It  is  difficult  to  see  the  distinction  in  principle  between  this  last  case 
and  that  at  bar.  If  Monson  had  not  resigned,  he  would  have  been 
entitled  to  hold  for  this  short  term  —  that  is,  for  the  period  intervening 
hetween  the  election  and  January,  1859.  This  period,  indeed,  was  a 
portion  of  his  term  of  six  years,  commencing  from  January  1st,  1853 
There  was,  then,  a  vacancy  for  this  period.  This  vacancy  did  not 
exist  by  operation  of  law,  in  the  sense  in  which  those  words  are  used 
by  the  Court  in  the  extracts  just  given.  And  therefore,  within  the 
doctrine  of  that  case,  it  was  necessary  for  the  public  notice  required 
by  the  statute  to  be  given.  The  argument  that,  as  Botts  was  appointed 
to  fill  Monson's  place,  and  as,  by  the  Constitution,  Botts'  appointment 
eould  last  only  until  the  election,  the  vacancy  left  in  the  balance  of 
the  term,  by  operation  of  law,  cannot  be  upheld.  In  the  first  place, 
it  cannot  be  assumed  that  all  the  voters  of  the  county  necessarily 
knew  that  Monson  had  resigned  and  Botts  had  been  appointed  to  suc- 
ceed him.  Even  if  the  knowledge  of  the  fact  could  be  assumed  in 
this  particular  case,  it  would  make  but  little  for  the  argument,  for  we 
are  now  discussing  not  an  isolated  case,  but  the  general  principle. 
The  law  acts  by  general  rules,  not  by  exceptional  or  particular 
inatanceSy  and  whatever  may  be  the  merits  or  demerits  of  the  given 
ease,  they  must  yield  to  the  rule  which  is  to  govern  all  cases  arising 
imder  the  law.  Thus,  the  vety  rule  invoked  here  is  that  the  people 
are  presumed  to  know  the  law,  and  that  it  required*  an  election  to  be 
held  for  this  term  in  September,  when  it  is  quite  evident  that  the 
people  knew  no  such  thing.  But  still,  we  must  give  effect  to  such 
general  principles  of  presumption,  against  our  very  strong  assurance 
that  in  partieiilir  inatancea  they  were  not  true  as  matter  of  fact    The 
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▼cry  reason  why  a  proclamation  is  ordered  to  be  made,  is  because 
it  is  supposed  that  the  people  would  not  otherwise  know  the  fact 
proclaimed.  We  cannot  presume,  as  matter  of  law,  that  they  did 
know;  still  less  can  we  presume  they  knew  that  an  election  was  legal 
and  proper  in  the  face  of  the  Oovemor's  proclamation,  which  im- 
pliedly asserted  the  contrary,  by  giying  notice  that  an  election  would 
be  held  to  fill  many  offices,  among  which  this  was  not  And  the 
facts  in  the  record  go  to  show  that  the  people  generally  did  not  so 
understand  or  believe. 

We  have  thus  reviewed  the  authorities  cited,  and  they  certainly 
fail  to  show  that  the  position  of  the  relator  is  sustained  by  any 
authority  directly  to  the  point,  and  of  controlling  weight  And  we 
are  entitled  to  eonclude,  from  the  ability  and  research  of  the  counsel, 
that  they  have  not  been  cited,  because  none  such  exist.  We  have 
examined  with  care  the  authorities  within  our  reach,  and  have  not 
been  more  successful  than  the  learned  counsel.  We  think,  however, 
that  the  examination  we  have  made  shows  the  truth  of  Mr.  Justice 
Wright's  observations,  that  no  authority  can  be  found  which  authen-  . 
tically  holds  (for  the  doctrine  of  3  Keman  is  mere  obiter)  that  an 
election  held  without  notice,  to  fill  a  vacancy,  is  valid.  The  case  of 
People  v.  Porter  is  the  other  way;  and  while  the  f<dlowing  cases  do 
not  expressly  hold  that  the  notice  is  essential,  yet  they  evidently  go, 
more  or  less  directly,  upon  the  idea  that  it  is.  (9  N.  H.  S.  5^;  lb. 
369;  23  Wendell,  9;  4  Pick.  257.  Seealso,8Greenl.365  ;7N.H.)  While 
the  principle  which  establishes  the  line  of  discrimination  between  acts 
directory  and  acts  indispensable  clearly  indicates  the  correctness  of 
the  rule  we  have  adopted — a  rule  supported  by  the  clear  and  cogent 
reasoning  of  Mr.  Justiee  Wright  and  thoee  associates  who  agreed  with 
him  in  the  case  of  Cowles.  Nor  do  we,  as  before  intimated,  see  the 
force  of  the  reasoning  urged  in  favor  of  the  contrary  view*  The 
argimient  ab  incanffrniienU  is  far  from  the  most  logical  and  satis- 
factory. It  is  easily  answered,  too^  bj  eonesponding  etib  en  tiie 
oth«  side  of  the  propodtion. 

It  is  true,  the  Oovemor  may  prolong  or  increase  his  power  by  fail- 
ing to  make  the  proclamation.    But  this  cannot  be  expected  in  these 
of  vacanqr^  nor  indeed,  in  any  oases.   It  is  not  to  be  suppose 
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that  the  Executiye  will  pioTe  dereKct  to  hit  duty,  especially  for  so 
small  an  object.  The  same  argnment  would  deny  all  but  a  scanty 
portion  of  his  power.  Under  the  pardoning  power,  lie  might,  by  a 
^stem  of  uniTersal  pardon%  practically  abrogate  the  whole  criminal 
law;  indeed,  he  might  introduce  general  anarchy  by  refusing  to  exe- 
cute the  laws.  The  Legislature  may  dissoWe  the  Goremment  by 
refining  to  levy  taxes  or  to  make  appropriationa,  but  these  possible 
abuses  of  power  are  not  reasons  for  refusing  to  giye  or  acknowledge 
it  Hie  evils  on  the  other  side  are  more  probable  of  occurrence,  and 
Bcaioely  leas  injurious  in  character.  If  we  hold  to  the  principle  that, 
wfaenerer  a  Tscancy  happens,  an  election  may  be  valid  without  notice 
to  the  people,  frauds  may  and  will  be  committed.  This  case  may  not 
afford  an  illustration,  but  others  would.  Where  would  be  the  limits 
of  the  principle  f  for  we  must  have  some  general  rule.  It  would 
apply  to  districts  of  more  than  one  county  as  well  as  smaller  districts 
—  to  cases  of  vacancy  in  other  oBioes  as  well  as  those  of  Judges  —  and 
to  Judges  of  the  Supreme  Court  as  well  as  of  districts  and  counties. 
If  death  or  resignation  hapi)ens  the  day  before  the  election,  and  when 
the  fact  was  unknown  —  possibly  kept  concealed  by  design  —  all  that 
it  would  be  necessary  for  a  man  to  do,  would  be  to  get  a  few  votes  —  it 
matters  not  how  few  —  and  he  could  get  the  office,  not  only  without 
but  against  the  will  of  the  great  body  of  the  people.  The  establish- 
ment of  the  principle  would  beget  a  laxity  in  the  giving  of  this  public 
notice  of  elections  which  might  keep  the  people,  in  many  instances, 
in  ignorance  of  the  offices  to  be  filled  at  the  various  elections ;  and  all 
flris  is  to  be  done  because  of  a  legal  presumption  of  "  knowledge  by 
the  people  of  law  and  facts,**  which  every  man  knows  is  not  always 
possessed  even  by  the  best  informed,  of  which  this  case  is  itself  a 
sufficient  illuBtretion.  We  cannot  hold  as  nugatory  a  plain  statutory 
enactment  upon  reasons  so  unsatisfactory.  We  think  we  have  shown 
{hat  the  definition  given  by  the  authorities  of  directory  acts,  namely, 
those  which  are  not  of  the  substance  of  the  thing  provided  for,  has  no 
application  to  this  statute;  that,  on  the  contrary,  the  means,  and  only 
sure  and  efficient  means,  of  bringing  to  the  people  authentic  knowl- 
edge of  their  electoral  rights  and  duties,  is  of  the  very  substance  of 
tlie  deetion  at  which  tbey  an  to  exercise  them;  and  &aiy  if  we  hold 
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in  cases  oi  vacancies  that  the  Act  requiring  this  proclamation  which 
givetf  this  intelligence  is  merely  directory,  and  therefore,  to  be  fol- 
lowed or  not  at  pleasure,  we  may,  with  the  same  propriety,  set  aside 
every  provision  of  law  regulating  the  time,  place  and  manner  of  elec- 
tions. We  should  thus  hold  that  an  election  may  be  independent  of 
legislative  control,  protection  or  regulation. 

No  censure  is  properly  attributable  to  the  Executive  Department 
for  its  failure  to  insert  this  term  in  the  proclamation;  for  the  question 
as  to  the  existence  of  this  fraction  of  time  as  a  period  to  be  filled  by 
popular  election  was  a  new,  and  by  no  means,  a  clear  one,  nor  do  we 
now  decide  that  it  did  constitute  such  a  term  as  to  have  called  for 
this  action. 

This  view  being  decisive  of  the  relator's  case,  it  is  not  necessary  for 
us  to  pass  upon  the  other  questions  raised  in  the  case.  Some  of  them 
arise  in  other  cases  before  us^  and  will  be  disposed  of  when  those 
causes  shall  be  determined.  Nor  is  it  necessary  to  consider  by  what 
title  the  incumbent  holds  the  ofiSoe  in  question.  It  is  sufficient  that 
the  relator  has  no  title  to  it. 

The  judgment  of  the  Twelfth  District  Court  is  affirmed. 

Fi£LD,  J. —  I  dissent 


WHITE  V.  MOSES  et  oL 

Ib  aa  action  of  ejectment,  a  Juror  who  has  formed  an  opinion  advene  to  llM 
valldltj  of  title  under  which  defendanta  claimed,  la  an  Incompetent  juror. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District^ 
County  of  San  Francisco. 

This  was  an  action  of  ejectment  to  recover  a  lot  of  land.  The 
defendants  claimed  title  through  one  J.  F.  Limantour,  who  claimed  to 
be  the  grantee  under  the  Mexican  government. 

On  the  trial,  one  William  H.  Graham  was  called  as  a  juror,  and  was 
challenged  for  cause,  by  the  defendants.  On  examination,  touching 
his  competency  as  a  juror,  Oraham  testified  that  he  was  acquainted 
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with  the  claim  of  title  by  Idmantour.  That  he  knew  nothing  of  the 
facts  of  such  title  except  from  his  reading  of  the  newspapers;  that 
he  had  formed  and  expressed  an  opinion  in  respect  to  the  facts  of 
such  claim ;  that  such  opinion  was  decided,  and  would  require  testi- 
mony to  remove  it  Another  juror,  Bosenbaum,  on  his  examination 
respecting  his  qualification^  testified  that  he  had  formed  an  opinion 
adyerse  to  the  Limantour  claim  which  would  require  testimony  to  re- 
mo^;  that  he  had  always  looked  upon  the  claim  as  fraudulent,  Ac 

These  persons  were  admitted  by  .ihe  Court  as  competent  jurors :  de- 
fendants excepted.    Plaintiff  had  judgment^  and  defendants  appealed* 

J.  P.  Treadwell  for  Appdlants. 

WUUam  W.  Crane,  jr.,  for  Respondent 

Tebry,  C.  J.,  ddiyered  the  opinion  of  flie  Court  —  Balowik,  J., 

concurring. 

The  jurors,  Graham  and  Roeenbaum,  haying  formed  an  opinion 
id  verse  to  the  validity  of  the  title  under  which  defendants  claimed, 
w^eie  incompetent  to  sit  in  the  case,  and  the  acceptance  of  those  jurors 
against  the  objection  of  defendants  was  error. 

Judgment  reversed  and  new  trial  ordered. 


WHITE   €t  at.,   EXECUTORS    OF   OLIVEB   B.    WHTTB,   k 

MOSES  et  (d. 

CDder  the  Mfwtm  of  pnetic*  la  this  State.  «  iraeral  deoUl  to  MqiilTalnt  to  th« 
general  lna«  at  eommoa  law,  aa«  Mck  a  pica  does  not  pat  la  Inaa  tiM 

plalntlira  UUa  to  me.  w  ^^ 

Appeal  from  the  District  Court  of  the  Twelfth  Jndidal  Diatrict, 
County  of  San  Francisco. 

Plaintiffs,  as  executors  of  0.  B.  White,  deocMod^  oommeneed  an 
action  of  ejectment  against  defendants  for  sefn-dzboiiiu  of  a 
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tain  fifty  vara  lot  in  San  Franciaco.  Defendants  answered,  denying 
generally  the  allegations  of  tiie  complaint^  and  settinj^  up  title  in  J. 
F.  Limantonr. 

A  nonsnit  was  entered,  on  the  giotind  <hat  the  plaintiffs  had  not 
established  their  character  as  executors,  and  afterwards,  on  the  appli- 
cation of  the  plaintiffs,  the  judgment  of  nonsuit  was  yacated  iuid  anew 
trial  granted.    From  this  order  defendants  appealed. 

/.  P.  Tr0adwM  for  Appellants. 

Wm.  W.  Crwie,  jr.,  for  Respondents. 

TsRBT,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  «f  the 
Court  —  Baldwin,  J.,  concurring. 

Under  the  pleadings  of  the  case,  no  proof  of  the  appointment  of 
plaintiffs  as  executors  was  necessary.  Under  our  system  of  practice, 
a  general  denial  is  equivalent  to  the  general  issue  at  common  law,  and 
it  does  not  put  in  issue  the  plaintiff's  title  to  sue.  (See  5  FhiL  Ey. 
359;  15  Johns.  208.) 

Judgment  affirmed* 


PEOPLE  V.  COMEDO. 

Wlicro  there  Is  bo  asatgnment  of  erron  or  statement  of  the  points  and  anther 
ties  on  which  the  appellant  relies,  the  appeal  will  be  dlsmfs.sc<]. 

Appeal  from  the  Court  of  Sessions  of  Los  Angeles  county. 

fi.  H.  DimmicJe  for  AppeUant 

E.  Drawn  for  Respondent 

Terbt,  C.  J.,  at  the  April  Term,  1858,  deliTered  tlie  opinion  of  the 
Court  —  Burnett,  J.,  concurring. 

In  this  case  there  is  no  assignment  of  errors  or  statement  of  the 
points  and  authorities  on  which  the  appellant  rdies;  the  appeal  is 
therefore  dismissed. 
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DICKINSON  t..  OWEN. 

11,  t  married  wonuin,  had  a  tnan  of  moD«j  left  ber  by  bcqiwt  dnrinf  cwgrtiire; 
■he  and  her  hnaband  Joined  In  a  power  of  attorney  to  O,  anthortainf  lihn  to 
demand  and  receipt  for  the  money.  O  recelyed  the  money  under  said  power. 
Some  time  after  the  receipt  of  the  money  by  O,  the  hasband  of  M  died.  M 
broaght  rait  against  O  for  the  money;  O  set  op  aa  a  defenae:  1.  That  the 
money  was  collected  for  the  haaband«  and  a  aettlement  and  discharge  since 
kla  death  with  hTs  administrator.  2.  Money  adranced,  from  time  to  tim%. 
to  the  hnaband  dnrlng  his  Ufetlme,  with  the  knowledge  of  M.  field,  that  the 
money  was  the  separate  property  of  M,  and  when  O  received  it,  he  recelTed 
it  as  the  trustee  of  M,  and  that  it  could  not  be  charged  with  money  advanced 
to  the  boaband,  nor  could  the  settlement  with  the  administrator  have  any 
effset  on  M'a  rights. 

When  a  bailee  disclaima  his  relation  to  the  bailor  he  cannot  claim  tb»  right 
to  rrqnlre  a  demand  for  the  money  before  interest  Is  cbarged  against  him. 

AvnAL  from  the  Dirtrict  Court  of  the  Thirteenth  Judicial  District, 
County  of  Mariposa* 

The  plaintiff  was  entitled  to  a  snm  of  money  from  the  estate  of  her 
brother,  Charles  Mills,  who  died  in  Louisiana,  leaving  a  will ;  and  she, 
in  order  to  get  the  money  dife,  in  connection  with  her  husband,  then 
living,  made  a  power  of  attorney  to  the  defendant  in  1852,  authoriz- 
ing him  to  collect  it  from  the  representative  of  Mills'  estate  in  New 
Orleans.  The  defendant  collected  the  mon^.  After  the  death  of 
the  husband  of  plaintiff,  she  demanded  the  money  of  the  defendant, 
who  did  not  pay  it  over.  The  defendant  put  in  an  answer,  in  which 
he  averred  that  ihe  money  was  collected  for  the  husband,  0.  M.  Dick- 
inson, and  that  after  the  husband's  death,  the  defendant  settled  with 
and  obtained  a  discharge  from  the  administrator  of  the  latter;  and 
fnrthtf  averring  **  that  long  anterier  to  the  death  of  0.  M.  Dickinson, 
he^  defendant,  had  from  time  to  time,  and  at  divers  times  and  places, 
paid  and  advanced  to  said  0.  M.  Dickinson  large  amounts  of  mone3% 
to  wit,  about  the  sum  of  $2,500,  and  which  said  sums  of  money  were 
paid  to  and  within  the  knowledge  of  the  said  plaintiffs,  as  defendant 
verily  believeBy  and  were  used  in  the  support  and  maintenanoe  of  said 
0.  M.  Dickinson  and  the  plaintiff.'' 

This  latter  clause  to  the  answer  was  demnired  to,  and  the  demurrer 
Defendant  appealed. 


i 


n  SUPREME  COURT  — OCTOBEE  TERM,  1858. 

Dicldnsoo  «.  Owen. 


Shafters,  Park  and  Heydenfeldt  for  Appellaiit 

1.  Owen  was  the  agent  of  Dickinson  alone  in  collecting  the  money, 
becanse  a  married  woman  cannot  appoint  an  attorney. 

Story  on  Agency,  sec.  6,  and  authorities  there  cited. 

The  rule  in  this  State  is  the  common  law  upon  that  subject — it  has 
not  been  altered  by  statutes. 

.  In  Howe  v.  Kohle,  4  Cal.  286,  this  Court  says:  **  We  have  repeatedly 
held  that  our  statute  does  not  change  the  rule  of  the  common  law 
upon  the  relation  of  husband  and  wife,  except  in  the  particular  cases 
expressly  provided  by'the  statute,  and  that  a  femme  covert  cannot  con- 
tract imder  the  laws  of  this  State  so  as  to  render  her  liable  in  a  suit 
at  law.**  See  also.  Simpers  v.  Sloan,  5  Cal.  467;  Snyder  v.  Webb,  3 
Cal.  83. 

It  follows  that  Ow^  waa  in  no  wise  in  privity  witb  the  plaintiff. 
The  husband  has  this  right  to  the  custody  and  oontxol  of  the  wife's 
separate  estate.    Wood's  Dig.,  p.  488,  sec.  6. 

Therefore  he  had  the  right  to  collect  the  money  due  to  the  plaintiff 
from  the  brother's  estate,  and  this  he  effectually  accomplished,  through 
the  defendant  as  his  agent;  Qui  facii  per  alium,  facit  per  se.  This 
made  the  defendant  liable  to  the  husband  as  his  agent.  The  present 
case  goes  upon  the  idea  of  his  liability  to  the  plaintiff  as  her  agent, 
whereas  she  was  only  entitled  to  seek  redress  out  of  the  estate  of  the 
husband.    The  finding  ought  to  have  heen  for  the  defendant. 

2.  If  the  plaintiff  was  entitled  to  recover,  she  could  not  recover 
interest  The  principal  alone  was  her  separate  estate.  The  statute 
declares  ^  the  rents  and  profits  of  the  separate  estate  of  either  hus- 
band or  wife  shall  be  deemed  common  property.*'  Wood*s  Dig.,  p.  488, 
see.  9.  # 

3.  If  the  point  first  taken  is  good,  then  it  is  evident  the  Court  erred 
in  sustaining  the  demurrer  to  the  declaration,  for  if  the  defendant 
was  only  the  agent  of  Dickinson  (having  no  privity  with  plaintiff) 
then  he  had  the  right  to  settle  with  Dickinson  or  his  administrator, 
and  an  allegation  ef  sneh  scttliMnePt  was  a  good  dafensa. 
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/«&»  H.  Baunden  for  Bespondent 

The  only  defenses  really  interposed  by  the  original  answer  in  the 
Ooort  below  were,  first,  limitations  —  which  has  been  abandoned  — 
ind  second,  that  after  the  death  of  the  husband  of  plaintiff,  defemi- 
int  had*  &  settlement  with  his  administrator,  involving  the  item  of 
the  wife's  claim  in  this  action. 

Plaintiff's  demurrer  to  the  latter  defense  was  sustained,  and  rightly, 
becanse  there  can  he  no  pretense  that  the  administrator  of  the  hus- 
band (who,  in  respect  of  the  separate  estate  of  the  wife,  is  a  mere 
tnistee  daring  coverture)  would  be  entitled  to  the  custody  of  the 
estate  as  against  the  wife  surviving.  During  his  life,  it  would  have 
been  his  duty  to  keep  the  principid  fund  separate  from  his  own,  for 
the  reason  that  it  did  not  belong  to  him,  and  could  not  possibly  be 
part  of  the  general  assets  of  his  estate.  The  use  of  it,  in  his  own 
private  affairs,  in  such  a  way  as  to  destroy  the  identity  of  the  fund, 
vonld  have  been  conversion.  As  long  as  it  could  be  identified,  she, 
being  the  owner,  could  during  coverture,  for  improvidence  of  her 
husband^  secure  its  preservation  by  the  interposition  of  another  trus- 
tee in  the  place  of  her  husband.  Wood's  Digest,  p.  488,  sec.  8.  And 
upon  his  demise,  she,  as  the  owner,  would  be  entitled  to  its  custody 
and  control.  See  Wood's  Digest,  p.  488,  sec.  6,  providing  for  the 
management  and  control  of  the  separate  estate  of  the  wife,  by  the 
husband,  only  during  the  continuance  of  the  marriage. 

Our  system,  derived  from  the  Louisiana  Code,  and  substantially  the 
tame,  and  in  the  particular  we  now  consider,  only  differing  from  it  in 
the  husband  and  wife  deriving,  by  inheritance  from  each  other,  a  part 
of  the  separate  estate,  is  very  well  illustrated  upon  this  point  by  the 
case  of  Eobin  et  al.  v.  Castille,  4  La.  Rep.,  New  Series,  p.  187,  in 
which  the  Court  says:  ''When  the  wife  dies  during  coverture,  her 
heirs  are  seized  of  all  the  effects  constituting  her  separate  estate  from 
the  moment  of  her  decease." 

By  the  amended  answer,  the  settlement  with  the  administrator  of 
the  husband  is  reasserted,  with  the  further  defense  that ''  long  anterior 
to  the  death  of  the  said  0.  M.  Dickinson,  he,  the  said  defendant,  had, 
from  time  to  time,  and  at  divers  times  and  places,  paid  and  advanced 
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to  said  0.  M.  Dickinson  large  amounts  of  money,  to  wit:  about  the 
sum  of  $2,500;  and  which  said  moneys  were  paid  to,  and  within  the 
knowledge  of,  said  plaintiff,  as  defendant  verily  believes,  and  were 
used  in  the  support  and  maintenance  of  said  0.  M.  Dickinson  and 
said  plaintiff." 

Plaintiff's  demurrer  to  this  defense  was  also  sustained,  and  this  is 
one  of  the  alleged  errors  assigned  by  appellant^  and  the  subjed;  of  the 
first  point  of  his  brief,  because, 

1st.  Defendant,  acting  under  a  power  from  plaintiff  and  her  hus- 
band, was  the  husband's  agent,  not  hers,  she  being  disabled  by  cover- 
ture from  appointing  an  agent. 

2d.  The  husband  has  the  right  to  custody  of  wife's  separate  estate, 
and  therefore,  properly  received  the  $2,500  from  defendant. 

All  of  this  reasoning  goes  upon  the  hypothesis  that  defendant  did, 
in  fact,  pay  over  the  trust  fund  to  the  husband  in  his  lifetime,  and  yet 
the  amended  answer  indicates,  indeed  asserts  in  terms,  that  all  deal- 
ings between  defendant  and  the  husband  were  in  private  account 
between  them,  and  had  not  the  least  reference  to  the  specific  fund  in 
question. 

The  relative  position  of  the  parties  to  this  fund  is  this:  Defendant, 
upon  receipt  of  this  fund,  held  it  in  trust  to  permit  the  husband  to 
use,  but  not  alienate  or  encumber  it  during  coverture,  and  upon  his 
demise  or  dissolution  of  coverture,  to  the  use  of  the  wife  absolutely. 

If  the  husband  had  received  it  during  hia  life  he  would  have  been 
substituted  in  the  same  trusts,  and  the  wife  must  have  succeeded  to 
the  possession  and  control  of  the  fund  immediately  upon  his  death. 
Not  receiving  it,  the  original  trust  necessarily  remains,  and  the  wife 
is,  of  course,  entitled  to  its  possession  and  use,  and  to  its  recovery,  by 
an  action  for  money  had  and  received,  or  bill  in  equity. 

The  privity  entitling  the  wife  to  this  action,  arises  not  out  of  a 
technical  relation  to  a  deed,  but  out  of  her  absolute  ownership  of  the 
fund  which  defendant  has,  and  unjustly  refuses  to  pay  her.  It  is  the 
.elementary  privity  of  trustee  and  cestui  que  trust,  which  the  law 
creates  whenever  one  man  has  received  money  or  property  properly 
applicable  to  the  use  of  another,  without  regard  to  ihe  manner  of 
its  acquisition.    See  2  Stoiys  Eq.,  see.  IIM. 
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Although  the  anfhorities  cited  by  appellant,  with  many  others, 
show  that  the  wife  cannot,  dnring  corerture,  contract  or  render  her- 
self liable  by  the  ezecntion  of  a  power,  the  same  anthorities  show 
she  may  do  what  is  necessary  to  -poBaesB  herself  of  her  separate  estate. 
See  Story  on  Agency,  sec.  6. 

Second,  Appellants  insist  that  e^en  if  plaintiff  became  entitled  to 
leoeiTe  from  defendant  the  principal  snm  of  $2,500,  she  has  no 
right  to  the  interest  accrued  dnring  the  lifetime  of  the  husband,  he 
being  entitled  to  that  by  our  statute. 

At  common  law,  the  husband  had  the  personal  priyilege  of  en- 
vitling  himself  to  his  wife's  choses  in  action,  by  reducing  them  into 
possearion  during  the  coverture.  If  he  did  not  reduce  them  into 
poasesBion,  the  wife  surriying  him  was  entitled,  and  not  his  personal 
representatiTes.    See  Blackstone,  book  2,  ch.  24. 

Our  law  preserves  the  ultiipate  ownership  to  the  wif  e,  and  eompen- 
Bates  the  husband  for  his  administration  of  the  separate  property  of 
the  wife  by  the  profits.  It  exempts  the  principal  from  the  common 
law  marital  right,  which  before  embraced  principal  and  profits,  but 
subjects  its  produce  to  its  exercise.  And  the  husband  has  no  more 
veHed  estate  or  interest  now,  in  the  current  profits  of  the  wife's  estate 
not  reduced  by  him  to  possession,,  than  before  our  statute  he  had  in 
the  principaL 

And  this  upon  the  principle  of  the  ease  cited  by  appellants,  (Bowe 
v.,  Hohle,  4  Cal.  285)  ^  That  our  statute  does  not  change  the  rule 
of  common  law  upon  the  relation  of  husband  and  wife,  except  in  the 
particular  eases  expressly  provided  by  the  statute,  etc.'* 


Bau>win,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court  —  Teuy,  C.  J.,  and  Fibld,  J.,  concurring. 

As  the  money  was  due  the  wife  by  bequest  during  the  coverture,  it 
was  the  separate  property  of  the  wife,  (Wood's  Digest,  487,  art. 
2,605)  and  this  was,  no  doubt,  known  to  the  defendant;  indeed,  the 
face  of  tb4»  power  very  dearly  indicates  the  facts.  When  he  received 
the  moiMj,  therefore,  he  received  it  aa  trustee  of  the  wife.  The  title 
of  the  wife  waa  in  no  way  impaired  by  the  mere  mode  which  she 
adopted — throuj^  a  power  of  attorney  in  which  her  husband  joined-— 
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to  collect  the  fund.  The  question  does  not  arise  as  to  the  right  of  the 
hushand  to  receive  this  money  for  the  wife  from  the  attorney;  for  the 
defense  does  not  pretend  that  he  did  so  receive  it.  We  take  the  aver- 
ment demurred  to  only  to  assert  that  the  defendant  had  dealings  with 
Dickinson,  and  had  loaned  or  advanced  him  money;  hat  it  is  not 
charged  when  this  was — whether  before  or  after  the  receipt  of  this 
money;  nor  that  there  was  any  advance  —  so  to  call  it — of  this 
money,  or  even  on  account  of  it.  It  merely  amounts  to  an  attempt 
to  set  off  against  this  claim  of  the  wife  a  claim  against  the  husband. 
It  is  immaterial  what  Dickinson  did  with  the  money  advanced  him. 
under  the  circumstances;  the  wife's  separate  estate  is  not  chargeable 
with  it 

The  property  being  that  of  the  wife,  of  course  no  settlement  with 
or  discharge  by  the  administrator  of  the  deceased  husband  eould  hav(> 
any  effect  upon  her  right. 

The  defendant  having  disclaimed  the  relation  of  bailee  to  th« 
plaintiff,  cannot  claim  the  right  of  the  bailee  to  require  a  demand 
for  the  money,  before  interest  is  charged  against  him. 

Judgment  affirmed. 


HOCKSTACKER  et  ol.  v.  LEVY  ^  oL 
Court  cannot  enjoin  proceedings  of  other  eourts  of  eoSrdlnate  jurisdietion. 
tmiMdar  ««  fli.  «.  \Mn  ««  flL  <•  CU.  tOT)  afflriMa. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  District^ 
County  of  Yuba. 

M^ssick  (6  Swesey  for  Appellants. 

Reardon,  Smith  A  Mitchell  for  Respondenta, 

Burnett,  J.,  at  the  April  Term,  1858,  delivered  flie  opinion  of  the 
Court  —  Tehhy,  C.  J.,  concurring. 

The  facts  of  this  case  are  similar  to  those  of  the  ease  of  Uhlfeld^ 
and  others  r.  Levy  9  Cal.  607,  and  tiie  same  diapositioii  must  be 

made  of  it. 
Judgment  affirmed. 
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!  EOPLB  €x  r$l  SAMUEL  H.  BBODIE  v.  JOHN  B.  WBLLBB, 

GOVERNOB. 

\  penoa  dnly  elected  Judge  of  the  DIfltrlct  OeiiR  of  this  Bute,  la  entitled  to 
hold  <^ce  for  the  period  of  elx  years. 

Where  an  election  for  the  office  of  District  Judge  was  held  by  the  qualified 
electors  of  such  district  at  the  general  election  In  1868,  aad  the  term  of 
the  present  Incnmbent  of  that  office  does  not  expire  antll  January.  1881:  ffeli^ 
that  such  election  was  unauthorised  and  the  person  elected  la  not  entitled 
to  a  commlssloii  to  sucb  office. 

Tbe  statute,  so  far  as  It  affects  the  election  of  1858.  only  applies  to  such 
<^ces  as  were  to  become  yacant  In  January,  1880,  and  this  Is  evident  as  well 
as  hj  the  terms  of  the  act  as  the  unreasonableiiess  ef  svpposlng  that  tfir 
Legislature  meant  to  authorise  an  election  several  years  in  advance  of  the 
time  when  the  office  was  to  be  filled. 

Appeal  from  the  District  Court  of  the  Pourth  Judicinl  District, 
roim^  of  San  PranciBCO. 

Thia  was  an  application  to  the  Court  helow  for  a  peremptory  writ  oi 
mandamus,  to  compel  the  defendant,  as  Ooremor  of  this  State,  to 
issue  to  the  relator,  Samnel  H.  Brodie,  a  commission  as  Jndge  of  the 
District  Conrt  of  the  Twelfth  Judicial  District. 

The  facts  npon  which  the  application  was  based  are  as  follows:  The 
Twelfth  District  was  created,  by  act  of  the  Legislature,  on  the  fifteenth 
day  of  May,  1854.  On  the  twenty-sixth  day  of  May,  1854,  Edward 
Xorton  was  appointed  and  commissioned  by  the  Governor  as  Judge  of 
ihc  District  Court  for  the  Twelfth  Judicial  District.  At  tbe  general 
election  in  September,  1854,  he  was  elected  Judge  of  that  district^ 
flDd  was  duly  commissioned,  and  entered  by  virtue  of  his  ete<>1ton  anl 
^mmission  upon  that  office  on  the  second  day  of  January,  1855. 

On  the  thirtieth  day  of  July,  1858,  the  defendant,  as  Governor, 
issued  his  proclamation,  as  required  by  law,  designating  certain  ofllces 
to  be  filled  at  the  general  election  to  be  held  on  the  first  day  of  Sep- 
tember, 1858;  but  the  ofiice  of  District  Judge  was  not  among  the 
number  so  designated.  The  qualified  electors  of  the  Twelfth  Judicial 
DiFtrict,  however,  held  an  election  to  fill  the  office  of  District  Judge 
of  that  district,  and  at  such  election  the  relator  received  the  highest 
/lumber  of  votes  for  that  office.  The  County  Clerk  of  San  Pranciwo 
county  aubeequently  issued  to  the  relator  a  certificate  of  hi#  Jertien, 
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and  the  relator  applied  to  the  Governor  for  a  commission,  which  wiis 
dcdined,  and  he  then  applied  to  the  District  Court  of  the  Fourth 
Judicial  District  for  a  mandatMiB.  The  Court  below  refused  to  order 
the  issuance  of  a  peremptory  writ  of  mandamus,  and  the  relator 
appealed  to  this  Court 

O.  F.  &  Wm.  H.  Sharp  for  Appellant 

The  relator  contends  that  the  statute  of  1858  (Wood's  Dig.  p.  150, 
art.  634) 'is  constitutional,  and  that  the  relator,  who  was  elected  Judge 
of  the  Twelfth  District  Court  in  1858,  at  the  general  election,  is 
entitled  to  take  and  hold  office  from  the  first  of  January,  1859.  The 
Constitution  evidently  contemplated  the  fixing  of  the  time  of  the  com- 
mencement of  the  term  of  the  District  Judges  en  masse,  and  we  con- 
tend that  even  without  legislation  that  instrument  prescribes  first  of 
January,  1853,  as  the  commencement  of  the  term  of  the  second  clasb 
of  Judges,  and  the  first  of  January,  1859,  as  the  commencement  of 
the  term  of  their  successors.  The  statute  of  1853  was  passed  in  con- 
formity with  this  constitutional  provision. 

Uniformity  of  election  is  what  was  aimed  at  by  that  instrument. 
The  language  of  art.  6,  sec  5,  is  not  that  eaxih  of  said  Judges  shall 
be  elected  at  a  general  election,  but  '^  the  Judges,''  as  a  class,  ^  shall 
be  elected  at  the  general  election,  pointing  to  the  one  election  for  all 
the  District  Judges.  To  accomplish  this  uniformity,  tiie  first  officers 
elected  held  for  two  years  from  the  first  of  January  next  after  their 
election,  a  period  much  shorter  than  that  prescribed  by  the  Consti- 
tution as  the  proper  term  of  their  successors.  This  was  undoubtedly 
for  the  sake  of  uniformity.  At  the  end  of  those  two  years  flie  dis- 
trict would,  to  a  certain  extent,  be  arranged,  and  a  point  of  time  was 
fixed  from  which  the  terms  of  District  Judges  would  thereafter  run. 

The  plan  contended  for  by  the  other  side  would  produce  disorder 
throughout  the  whole  State,  for  if  there  is  no  uniform  time  for  th*5 
beginning  of  tenns  of  office,  then  each  officer  must  hold  the  full  period. 
It  will  not  do  to  say  that  a  Judge  in  one  part  of  the  State  holds  his 
office  for  six  years,  and  that  anotiier,  elected  to  fill  a  vacancy,  can 
only  hold  for  a  residue  of  flie  term;  we  can  see  no  just  reason  for 
drawing  a  distinetioii. 
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U  the  CoBfititation  has  not  pFOvidod  luiifonmty  throcghout  the 
vhoJe  State,  it  has  not  been  provided  for  in  any  part  of  it 

It  ifl  a  stretch  of  imagination  to  suppose  that  many  of  the  incum- 
bents mU  vacate  their  offices  in  Hie  oourse  of  every  year. 

On  the  principle  contended  for,  each  successor  would  hold  for  the 
foQ  term,  and  thus  it  is  easy  to  perceive  that  before  many  years,  the 
utmost  confusion  would  be  the  canfleqaenoe.  It  would  requira  as 
Siecutive  officer  of  extraordinary  ability  to  keep  himself  informed  as 
to  vhen  terms  erpire;  elections  would  become  an  evil  of  no  ordinary 
magnitnde.     6  How.  Miss.  R.  604. 

Again,  by  providing  for  a  general  dection,  it  was  meant  that  it 
should  not  only  be  general  as  to  all  officers  whose  terms  had  expire<l, 
butfliat  it  should  be  general,  territorially,  that  is,  ihroughout  ihe  State. 
The  Constitution  (art.  6,  sec.  5)  looked  to  the  creation  of  new  Ju- 
dicial Districts,  after  the  division  of  the  State  into  Districts  by  the 
first  L^slature.  Can  it  be  supposed  that  as  to  these  new  Districts 
there  was  to  be  no  fixed  time  for  the  general  election? 

It  seems  clear  that  all  District  Judges  hold  in  reference  to  the  regu- 
lar periodical  elections  prescribed  for  them  as  a  class. 

Smith  V.  Half  acre,  6  How.  (Miss.)  R.  583,  a  case  exactly  like  this; 
3pinion  by  Sharkey,  C.  J. 

This  has  been  the  uniform  undetptanding  of  the  Legislature 
(Wood's  Dig.  561,  art.  2,882)  as  well  as  of  the  Bax. 

Again,  note  the  phraseology  of  the  Constitution  as  to  the  term  of 
District  Judges,  and  it  will  be  observed  that  the  language  tisod  cor- 
roborates the  idea  already  presented.  The  language  is  not  that  each 
shall  hold  his  office,  but  that  **  they  shall  hold  their  office  "  for  the 
tain  of  six  years,  showing  that  reference  is  there  had  to  the  term  of 
the  Judges  as  a  class  merely.  Having  prescribed  this  uniformity,  it 
was  the  intentioii  of  the  Constitution  that  a  District  Judge  elected  for 
a  newly  created  district,  or  elected  to  fill  a  vacancy,  should  not  dis- 
turb this  imiformity,  but  should  hold  only  until  the  expiration  of  the 
time  <rf  fhe  current  term  of  all  the  District  Judges;  that  in  constitu- 
tional parlance,  there  is  no  such  thing  as  the  creation  of  a  new  dis- 
trict, but  only  the  "  aUemtion  "  of  the  old.    Art  6,  sec.  5. 

Ths  ConstitatioD  ot  the  United  Stat6%  in  leferenoe  to  Senators 
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from  new  States,  and  to  the  classification  of  Senators,  (art  1,  sec.  3 ; 
art.  4,  sec.  3)  and  the  constraction  which  has  been  placed  upon  it  and 
nnifonnly  acted  on,  furnishes  an  analogy  to  the  present  case.  Sena- 
tors are  required  to  be  elected  for >  six  years;  the  classAfication  pro- 
vidcd  for  only  extended  to  the  first  session  of  the  Senate.  No  pro- 
vision is  made  as  to  Senators  from  States  newly  admitted,  yet  the  rule 
has  been  uniformly  applied  to  them;  they  hold  from  the  fourth  of 
March,  no  matter  when  elected,  and  for  two,  four  or  six  years,  with 
reference  to  the  terms  of  the  other  Senators. 

The  same  may  be  said  of  our  Supreme  Court  Judges,  under  art.  6, 
sec.  3.  The  classification  of  Judges  was  in  words  applicable  only  to 
the  first  set  of  Judges;  but  their  successors  have  held,  and  do  now  hold, 
with  reference  to  that  classification.  See  opinion  of  Murray,  C.  J., 
in  case  of  People  v.  Langdon,  8  Cal.  R.  11 ;  Opinion  of  Judge  Field 
in  case  of  People  v.  Whitman,  10  Cal.  46. 

The  decisions  which  hold  that  where  there  is  no  time  prescribed  for 
the  commencement  of  a  term  of  ofiioe,  the  officer  elected  holds  for  tho 
full  term,  irrespective  of  the  time  6f  its  commencement,  can  have  no 
application  to  this  case,  for  the  reason  that  our  constitution  does  not 
look  to,  and  prescribe  the  time  for,  the  commencement  of  the  term  of 
Judges.  This  distinction  should  be  borne  in  mind  in  considering  the 
question  raised  here.  (People  v.  Coutant,  11  Wend.  R.  512,  and 
cases  there  cited,  are  for  this  reason  inapplicable.  See  opinion  of 
Maison,  J.) 

II.  If  the  statute  is  held  to  be  unconstitutional  as  to  the  time  when 
the  relator  will  enter  into  office,  it  is  void  as  to  that  part  only;  but  the 
election  is  valid,  it  being  in  the  power  of  the  Legislature  to  fix  the 
time  for  the  general  election  tliroughout  the  State  of  all  District 
Judges;  and  the  party  elected  will  enter  as  soon  as  the  term  of  the 
incumbent  expires.  Houston  v,  Royston,  7  How.  (Miss.)  R.  652; 
People  ex  ret.  McMinn  v.  Haskell,  6  Cal.  R.  357. 

Attomey-Oeneral  for  Respondent 

1st.  The  Legislature  has  the  power  at  any  time  to  create  new  Judi- 
cial districts.    The  exercise  of  this  power  was  not  confined  to  the  first 
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Legislature.  It  is  a  necessary  consequence  proceeding  from  the  power 
"  to  alter  districts,  from  time  to  time,  as  the  public  good  may  require." 
6  art  Constitution,  sec.  5. 

M.  The  Legislature  cannot  change  or  shorten  the  term  of  an  office 
where  such  term  has  been  fixed  by  the  Constitution.  People  v.  Mott, 
3d  Cal.,  p.  501^504;  People  if.  Garey,  6  Co  wen,  642,  affirmed  in 
the  Court  of  Errors,  9th  Cowen,  640;  1st  McCord,  151  (top) ;  Ibid., 
154  and  155;  Selby  v.  Johnson,  Dallam  (Texas),  597;  Ibid.,  512. 
Roman  r.  Moody ;  76.  504,  Bradly  v.  McCrabb. 

3d.  The  term  of  office  of  District  Judge  is  fixed  by  the  Constitution 
at  six  years,  and  there  is  no  provision  for  any  shorter  term.  6  art. 
Constitution,  sec.  5;  People  v.  Mott,  3  Cal.;  and  the  authorities 
cited  in  the  4th  subdivision  of  this  brief. 

4th.  There  is  no  prescribed  period  in  the  Constitution  for  the  com- 
mencement or  ending  of  the  term  of  District  Judges.  The  provision 
rimply  is,  that  when  elected  they  shall  hold  their  oflSces  for  six  years. 
The  plain  meaning-of  this' is,  that  even/  District  Judge  shall  serve  for 
the  term  or  period  of  six  years,  without  regard  to  the  particular  year 
in  which  he  is  elected;  or  whether  any  other  Judge  in  the  State  is 
elected  at  the  same  time.  This  proposition  is  clearly  sustained  by 
numerous  decisions  made  by  the  highest  Courts  of  other  States  upon 
constitutional  provisions  like  that  of  ours  just  quoted.  People  v.  Green, 
2d  Wendell,  266;  People  v.  Coutant^  11  Wend.  132  and  512;  Ban- 
ton  V.  Wilson,  4  Texas,  400;  Selby  v.  Johnson,  Dnllam;  Ibid.,  Roman 
r.  \foody;  Marshall  v,  Howard,  5  Md.  431;  Hughes  v.  Buckingham, 
5  Sra.  &  Marshall,  632;  The  People  v.  Green,  2d. Wend.  266;  People 
r.  Coutant,  11  Wend.  132  and  512;  People  v.  Gary,  6  Cowen,  642 
an<1  651;  Ibid.,  9  Cowen;  Powers  v.  Hurst,  2  Hump.  24;  State  r. 
Nibling,  6th  Ohio  (new  series)  p.  40. 

5th.  An  office  when  once  filled  cannot  be  considered  vacant  until 
the  term  of  service  of  the  incumbent  expires.  A  commission  is  only 
the  evidence  of  the  election  or  appointment  to  an  office,  and  when  is- 
sued to  fill  an  office  in  which  there  is  already  an  inMimbent,  it  is  simply 
a  nullity,  let  McCord,  cited  before;  1st  Alabama,  561;  2d  Ala.  31; 
Johnson  v,  Wilson,  2  N.  H. ;  Marbury  v.  Madison,  1st  Cranoh,  157. 

6th.  Relator  claims  that  by  virtue  of  his  election  he  is  entitled  to  a 

▼ou  XI. —  0. 
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oonmufisioii  which  will  authorise  him  to  enter  into  the  office  of  District 
Judge  of  Twelfth  District^  at  the  expiration  of  the  term  of  the  present 
incumbent,  even  though  that  time  should  be  on  the  first  of  January. 

To  this  I  cannot  subscribe.  I  admit  that  it  is  competent  for  the 
Legislature  to  fix  the  time  of  election,  and  it  may,  perhaps,  do  so 
many  years  before  the  commencement  of  the  term;  but  such  must 
clearly  appear  to  be  the  intention  of  the  Legislature  before  the  rule 
can  be  with  safety  and  with  fairness  to  the  people  applied  to  the  par- 
ticular case. 

Relator  was  elected  under  a  statute  which  prescribed  that  the  elec- 
tion should  take  place  in  1858,  and  the  term  commence  in  1859;  he 
was  voted  for  with  that  understanding,  and  any  material  deyiation 
from  such  understanding  would  operate  as  a  fraud  upon  the  rights  of 
the  people  of  his  district.  It  will  not,  then,  be  safe  or  just  to  say  that 
although  the  part  of  the  act  fixing  the  commencement  of  his  term  is 
void,  yet  that  part  providing  for  the  election  is  operative,  and  the 
only  effect  is  to  postpone  the  time  of  his  entering  into  the  office. 
This  is  one  of  the  cases  where  all  parts  of  the  Act  are  so  peculiarly 
connected,  and  resting  one  upon  the  other,  that  to  declare  one  part 
void  is  to  so  declare  as  to  the  whcde. 

The  authorities  cited  by  relator  are  not  in  point,  when  the  facts  of 
the  cases  so  cited  are  compared  with  the  facts  in  this  < 


Heydenfeldt  for  Appellant 

Constitution  of  California,  art.  6,  sec.  S,  Wood's  Digest,  SS;  Jb. 
sees.  3  and  8,  gives  an  analogy.  Also,  art.  1,  sec.  3;  art  4,  sec. 
3,  U.  S.  Const,  as  to  Senators;  art.  4,  sec.  5,  6  and  7,  St.  Const., 
Hood,  30;  Act  of  1863,  Wood,  p.  150,  art.  634,  is  legislative  expo- 
sition of  the  Constitution  as  to  vacancies.  Art.  5,  see.  8.  Pay  is 
pro  tern.  Art  6,  see.  15.  The  taiure  of  office  does  not  depend  upon 
the  commission,  but  upon  the  provision  of  the  act  creating  the  office. 
Fisher  ads.  The  State,  1  McCord,  233. 

The  first  Judges  not  appointed  to  the  succeeding  general  election 
but  for  two  years,  why  should  not  the  same  will  apply  to  all  subse- 
quently created  districts.  Suppose  a  district  created  by  tKe  second 
Legifllaturi — how  long  would  the  Judge  have  heldP    Smith  t.  Half- 
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acre,  6  How.  682;  The  People  v.  Langdon^  8  Cal.  B.  12;  The  People 
F.  Whitman,  10  Cal.,  Field's  opinion;  Caaes  from  Dallam.  Const,  of 
Texas  fixes  no  time  of  commencement  for  terms  of  Judges.  Dan- 
prMA  V,  Sec.  of  State,  Dallaxii,  858. 

In  Bradley  v.  McCrabb,  Dallam,  504,  it  was  a  contest  for  Clerk 
of  the  District  Conrt;  bnt  the  case  shows  that  by  the  Constitution 
there  was  no  provision  for  any  time  of  oonmiencement  of  the  time 
of  office,  nor  even  a  provision  for  m  particular  time  of  election. 

In  Boman  v.  Moody,  Dallam,  512,  the  contest  was  in  relation  to 
Oranty  Clerk,  which  was  created  by  statute. 

No  commencement  of  terms  of  office  is  specifically  fixed,  and  the 
time  of  the  Chief  Justice  of  the  counties,  the  Court  say: 

''It  is  simply  provided  that  he  shall  hold  his  office  for  four  years, 
and  not  that  it  shall  commence  and  end  on  prescribed  days,''  ftc. 

And  in  Selby  v,  Johnson,  a  contest  for  District  Judge,  (Dallam, 
597)  it  is  again  shown  that  there  is  not  fixed  by  the  Court  of  Texas, 
any  time  of  commencement  of  office,  or  particular  time  of  election. 

And  the  Court,  after  quoting  from  the  Constitution  the  language 
of  tenure,  adds:  '^ITor  are  there  other  expressions  and  terms  used, 
which  by  implication  and  eonstruetion,  can  modify  the  OOTtain  and 
plain  intendment  of  the  foregoing  declaration." 

In  Banton  v.  Wilson,  4  Texas,  400,  the  only  question  raised  by  tlic 
record  is,  whether  an  election  which  was  ordered,  was  a  regular  elec- 
tion, and  all  else  decided  in  that  case  is  mere  oh\t$r  dictum.  But 
this  case  (which  was  another  contest  for  Cl^k)  also  shows  the  fact 
Qiat  there  is  no  fixed  time  in  the  Court  of  Texas  for  the  commence- 
ment and  termination  of  the  office. 

And  in  that  case  the  Court  says:  ''The  statutes  of  1846  did  not 
prescribe  any  fixed  period  for  election  of  county  officers  after  the  first 
election  for  that  purpose  in  July,  1846." 

In  Hughes  9.  Buckingham,  5  Smedes  and  Marshall,  632,  which  is 
relied  on  by  respondent,  the  case  of  Smith  v.  Halfacre  is  expressly 
alBrmedy  both  opinions  being  by  Judge  Sharkey,  and  it  pronounces 
that  the  incumbent  has  the  right  to  a  full  term  of  office  as  fixed  by 
law,  where  the  statute  does  not  prescribe  the  commencement  or  ter* 
mioationof  the  term. 
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In  the  People  v.  Green,  2  Wend.  266,  there  was  a  contest  for  SheriflP. 

The  Constitution  of  New  York  specifically  provided  for  elections 
"  once  in  every  three  years,  and  as  often  as  vacancies  shall  happen," 
and  the  Gh)vemor  may  remove  them  at  any  time  within  the  three 
years  for  which  they  shall  he  elected. 

It  is  also  shown,  then,  that  the  statute  provides  expressly  in  case  of 
vacancies,  for  the  new  officer  to  hold  during  the  constitutional  term. 

And  it  is  very  explicit  that  there  is  no  time  fixing  the  commence- 
ment and  end  of  the  term. 

In  Coutant  v.  The  People,  &c.,  11  Wendell,  512,  the  decision  is  the 
same  as  in  the  last  case  from  2  Wendell,  and  the  same  reasons  apply, 
and  it  is  sustained  in  the  opinion  of  the  Chancellor  by  the  debates  in 
the  Convention  which  framed  the  Constitution. 

And  this  case  is  an  authority  for  following  a  well  matured  legis- 
lative construction. 

And  it  shows  that  a  provision  in  the  revised  statutes  pointing  ex- 
pliciUy  to  a  different  result^  was  after  a  strong  contest  between  the 
two  houses^  rejected,  p.  617. 

The  ease  of  the  People  v.  Garey,  6  Cow.  642,  has  no  vslevancy 
to  the  subject  matter  under  discussion. 

In  the  case  of  the  State  of  Ohio  v.  .Niebling,  6  Ohio  R.,  40  (Citch- 
field)  was  a  contest  for  Clerk. 

The  Court  says:  ''Although  the  Constitution  has  fixed  the  periods 
for  the  commencement  and  termination  of  many  of  the  officers,  yet 
in  regard  to  the  Clerk  of  the  Court,  no  invariable  period  of  the  year 
is  prescribed.** 

And  the  Court  decides  the  case  in  favor  of  the  new  term  on  the 
ground,  that  as  regards  other  officers,  the  Constitution  expressly  pro- 
vides for  elections  to  fill  the  unexpired  terms  where  vacancies  occur. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Tbrbt,  0.  J., 
concurring. 

The  record  in  this  case  raises  the  simple  question — for  what  period 
are  District  Judges  elected  under  our  Judiciary  system?  It  will  be 
seen  that  there  had  existed,  prior  to  Judge  Norton's  incumbency,  no 
term  in  the  office  of  the  Twelfth  District  Judge.     That;office  was 
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created  by  the  Legislature,  in  May,  1854;  so  that  the  question  so 
much  discussed,  as  to  the  duration  of  the  period  of  service  of  Judges 
elected  before  the  expiration  of  six  years  from  the  date  of  the  qualifi- 
cation  of  a  predecessor,  is  not  necessarily  involved  in  this  decision. 
The  Constitution  (art  6,  sec.  1)  provides  that  "the  judicial  power 
shall  be  vested  in  a  Supreme  Court,  in  District  Courts,  in  County 
Courts,  and  in  Justices  of  the  Peace.**  Section  5  provides  that  "  the 
State  shall  be  divided  by  the  first  Legislature  into  a  convenient  num- 
ber of  districts,  subject  to  such  alteration,  from  time  to  time,  as  the 
public  good  may  require ;  for  each  of  which  a  District  Judge  shall  be 
appointed  by  the  joint  vote  of  the  Legislature  at  its  first  meeting,  who 
shall  hold  his  ofSce  for  two  years  from  the  first  day  of  January  next 
after  his  election;  after  which,  said  Judges  shall  be  elected  by  the 
qualified  electors  of  their  respective  districts  at  the  general  election, 
and  shall  hold  their  ofiice  for  the  term  of  six  years/* 

The  phraseology  of  the  third  section  (which  relates  to  the  Justices 
of  the  Supreme  Court)  is  different  from  that  of  the  fifth  section, 
especially  in  this:  That  after  providing  for  the  first  election  of  Jus- 
tices of  the  latter  Court  by  the  Legislature,  it  directs  '^  Ihem  to  be  so 
classified  as  that  one  shall  go  out  of  office  every  two  years.** 

It  is  urged  for  the  relator  that  the  oflice  of  District  Judge  is  divided 
into  fixed  terms,  which  are  to  be  considered  as  distinct  entities,  inde- 
pendent of  the  person  or  number  of  persons  who  may. fill  such  terms; 
that  the  reason  of  this  was,  that  system  and  order  may  be  maintained 
in  electiona ;  that  it  might  be  known  by  the  officers  and  the  people  of 
the  State  when  the  offices  of  these  Judges  commenced  and  expired; 
tnd  that  therefore,  the  election  to  fill  these  offices  should  be  hdd 
throughout  the  State  on  tiie  same  days.  If  there  be  any  reason  for 
a  constitutional  policy  of  tills  sort,  we  are  unable  to  find  in  the  words 
of  file  Constitution  any  indication  of  it  Certainly,  no  language  k 
contained  in  that  instrument  which  by  reasonable  inference  justifies 
this  ccmstmction.  If  the  Convention  meant  to  declare  that  all  elec- 
tions for  District  Judges  should  be  held  on  the  same  day  over  flie 
State,  or  that  the  individual  Judges  should  only  hold  in  certain  cases 
fractions  of  terms,  it  would  have  been  easy  to  say  so  in  unequivocal 
languaga    But  this  i6  not  said;  on  fbe  contrary,  the  language  is 
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express :  "^  said  Judges  shall  hold  their  offices  for  the  term  of  six  years/' 
The  construction  given  would  require  the  section  to  read:  "  Provided, 
if  a  Judge  be  elected  before  the  expiration  of  the  period  for  which  his 
predecessor  was  elected,  then  such  Judge  last  dected  shall  only  hold 
for  the  remainder  of  the  term  of  his  predecessor/'  The  fact  that  the 
Legislature  is  directed  to  appoint  the  District  Judges  for  the  first 
two  years,  does  not  aid  the  construction;  that  provision  was  only  for 
a  temporary  organization  of  the  judicial  system,  until  the  people  had 
time  and  were  prepared  to  act. 

Nor,  if  we  were  disposed  to  go  beyond  the  words  of  the  Constitution, 
to  find  a  latent  policy  which  is  to  control  the  language,  do  we  see  any 
such  obvious  reasons  for  this  course  as  the  counsel  seems  to  imagine. 
For  the  importance  of  tJiis  principle  of  electoral  uniformity  is  not  very 
apparent.  It  is  true,  it  might  save  some  little  trouble  to  the  Executive 
Department  to  announce  at  stated  intervals  all  the  elections  for 
Judges;  but  still,  this  would  not  dispense  with  the  necessity  of  giving 
notice  of  elections  for  vacancies.  This  is,  however,  a  small  matter. 
Nor  do  we  see  how  it  is  important  to  the  citizais  of  Siskiyou  that  the 
election  of  Judges  for  the  Los  Angeles  District  should  occur  at  the 
same  time  as  that  for  their  own.  On  the  other  hand,  we  think  the 
policy  was  not  to  have  frequent  elections  for  judicial  (dSces;  but  tha«; 
the  policy  was  to  give  to  each  District  Judge  elected  a  right  to  hold  for 
six  years,  and  thus  to  secure  the  independency  of  the  Judiciary ;  bjqA 
it  is  obvious  that  this  reason  applies  to  Judges  whenever  elected. 

We  do  not,  however,  approve  of  that  principle  of  constitutional  con- 
struction, which  seeks  by  vague  surmises,  or  even  probable  conjecture, 
or  general  speculation  of  a  policy  not  distinctly  expressed,  to  control 
the  express  language  of  the  instrument;  since  such  a  mode  would  not 
unfrequently  change  the  instrument  from  what  its  framers  made  it, 
into  what  the  Judges  think  it  should  have  been.  Chief  Justice  Mar- 
shall, in  Gibbons  v.  Ogden,  (9  Wheat.  1)  speaking  of  tiie  Federal  Con- 
stitution, says  ''  that  the  framers  and  the  people  who  adopted  it,  must 
be  understood  to  have  employed  words  in  their  natural  sense,  and  to 
have  intended  what  they  have  said.**  '*  It  is  true,  the  spirit  of  the  in- 
strument must  be  observed;  but  this  spirit  is  to  be  collected  chiefly 
from  the  letter,"    (1  Sto«y  Com.  411 ;  4  Wheat  122.)    *  If ,'*  says  the 
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Supreme  Court  of  the  United  States,  **  the  plain  meaning  of  a  prori- 
flion,  not  contradicted  by  other  proyiaions  in  the  same  instrument,  is 
to  be  disn^arded,  because  we  believe  the  framers  conld  not  intend 
what  they  say,  it  mnst  be  one  where  the  absurdity  and  injustice  of  ap- 
plying the  provision  to  the  case  would  be  so  monstrous  that  all  man- 
kind woxdd,  without  hesitation,  unite  in  rejecting  the  application/' 

The  case  mainly  relied  on  by  the  relator  is  that  of  Smith  i;.  Half- 
acre  (6  How.  Miss.  601).  This  case  evidently  rests  for  support,  if  it 
can  be  maintained  at  all,  upon  the  peculiar  judicial  system  as  fixed  by 
the  Constitution  and  laws  of  that  State.  This  is  evident  from  the 
subsequent  case  of  Hughes  v.  Buckingham  (5  S.  &  M.  648)  where  it  is 
held  that  a  Clerk  of  a  High  Court  of  Errors,  whose  office  is  created  by 
statute  for  four  years,  but  without  any  designation  of  the  time  of  com- 
mencement, was  entitled  to  the  full  period  from  his  assumption  of  the 
ofiSce.  The  Court  says:  ^^The  term  of  four  years  relates  to  the  ior 
combent,  not  to  the  office.  The  office,  or  the  interest  in  it,  is  not 
divided  into  periods  of  four  years  each.  *  *  If  the  incumbent 
should  choose  to  abandon  or  forfeit  his  interest,  the  term  of  his  suc- 
cessor commences  as  soon  as  he  may  be  designated  by  the  Chancellor, 
and  the  law  or  the  grant  gives  him  the  full  term;  not  a  remnant  of 
what  had  been  abandoned  by  his  predecessor."  *^  The  case  of  Smith 
V.  Halfacre  (6  How.  582)  decides  the  principle  now  involved.  The 
great  struggle  in  that  case  was  to  show  that  no  period  was  fixed  by  the 
Constitution  for  the  commencement  of  the  Judge's  term  of  office,  and 
that  he  was  therefore  entitled  to  hold  for  the  full  period  of  four  yean 
from  the  time  of  his  election.  And  it  was  fully  conceded  by  the  Court 
that  this  would  have  been  the  result  of  an  omission  to  designate  the 
commencement  of  the  term.  But  we  held  that,  on  a  fair  construc- 
tion, the  Constitution  did  provide  for  the  beginning  and  the  end  «f 
the  term.''  Now,  the  Constitution  of  this  State  does  not  fix  the  time 
of  the  commencement  of  the  term  of  the  District  Judges  — r  this  may 
be  fixed  by  the  Legislature,  and  has  been  done  by  our  statute.  (See 
The  State  v.  Niebling,  6  Ohio,  43.) 

But  if  the  case  were  in  point,  however  great  our  respect  for  the 
Court  deciding  it,  we  should  be  constrained  by  the  weight  and  number 
oi  opposing  authorities^  to  disregard  it.    The  principle  which  we  have 
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adopted  is  sanctioned  by  the  following  cases:  6  Ohio,  suffra,  6  S.  & 
M.  648;  Banton  v.  Wilson,  4  Texas,  400;  Shelby  v.  Jobnaon,  Dal- 
lam, 597 ;  Roman  v.  Moody,  lb.  512 ;  Bradley  v.  McCrabb,  76.  512 ; 
People  V.  Qarey,  6  Cowen,  442;  S.  C,  9  Cowen,  640;  1  McCord, 
233;  People  v.  Green,  2  Wend.  266;  Powers  v.  Hurst,  2  Hump.  24; 
Coutant  V.  People,  11  Wend.  132 ;  lb.  512 ;  Marshall  v.  Harwood,  5 
Maryland,  431.  The  provisions^  constitutional  or  statutory,  construed 
in  some  of  these  cases,  are  identical  with  those  we  are  construing,  and 
they  all  maintain  the  same  ot  an  analogous  principle.  In  2  Hump, 
especially,  the  language  of  the  Court  is  singularly  applicable.  Judge 
Green  says:  ''To  preserve  uniformity  in  the  appointment*  at  the 
same  time,  of  officers  of  the  samef  grade  throughout  the  State,  would 
be  a  matter  of  small  moment  and  no  practical  utility.  But  if  it  were 
a  matter  of  greater  importance  than  it  is  supposed  to  be,  it  would  be 
unattainable.  New  counties  have  been  admitted,  and  will  continue  to 
be  constituted;  the  organization,  of  which,  by  the  election  of  county 
officers,  would  necessarily  mar  the  supposed  beauty  and  harmony 
which  would  result  from  preserving  the  term  of  office  entire,**  etc. 

The  only  remaining  question  is,  whether  the  relator  is  entitled  to  a 
commission  for  the  office  to  commence  in  January,  1861,  after  the 
expiration  of  Judge  Norton^s  term.  The  statute  under  which  the 
relator  claims,  is  in  these  words:  (Wood's  Dig.  150,  art.  634,  sec. 
14)  "  The  District  Judges  shall  be  chosen  by  the  qualified  electors  of 
their  respective  districts,  at  the  general  election  in  the  year  1858, 
and  at  the  general  election  every  six  years  thereafter,  and  shall  enter 
upon  their  duties  on  the  ^r.^f  day  of  January  subsequent  to  their 
dsciion.** 

The  statute,  so  far  as  it  aflFects  the  election  of  1858,  only  applies  to 
such  offices  as  were  to  become  vacant  in  January,  1859,  and  this  is 
evident  as  wdl  by  the  terms  of  the  Act  as  the  unreasonableness  of 
supposing  that  the  Legislature  meant  to  authorize  an  election  several 
years  in  advance  ol  the  time  when  the  office  was  to  be  filled. 

Judgment  affirmed. 

FiELU,  J. —  I  concur  in  the  judgment 
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?«nte  p.  CooTer  (10  Cat  Rep.  580),  afflrmetf. 

Affeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
County  of  Sacramento. 

This  was  an  action  of  ejectment  to  recover  a  lot  of  land  in  the 
City  of  Sacramento. 

The  facts  and  the  points  raised  are  the  same  as  those  in  the  case 
of  Ferris  v.  Coover  (10  Cal.  Rep.,  p.  689).  Plaintiff  had  judgment 
and  defendant  appealed. 

C.  A.  Johnson  for  Appellant,  refers  to  the  briefs  on  file  in  the  case 
of  Ferris  v.  Coover. 

Geo,  Cadwalader  for  Bespondent. 

First  The  error,  as  alleged  by  appellants,  may  be  confined  to  the 
following  propositions:  That  the  grant  in  evidence  did  not  convey 
an  immediate  interest  in  any  land  whatever,  but  that  its  validity 
depended  upon  subsequent  events  which  never  happened,  and  there- 
fore title  derived  from  it  should  not  sustain  ejectment. 

Second.  The  grant  does  not  cover  the  land  in  dispute. 

The  first  point  is  well  settled  by  the  Supreme  Court  of  the  United 
States,  in  Premont^s  case,  where  the  Court  decided  that  upon  the 
delivery  of  the  grant,  the  fee  at  once  passed  to  the  grantee,  and  that 
an  the  conditions  contained  therein  were  subsequent,  and  did  not  pro- 
hibit the  vesting  of  the  estate.  This  conclusion  has  been  recognized 
by  this  Court  in  the  various  cases  involving  the  title  to  the  "  Las 
Mariposas/'  and  may  be  regarded  as  at  rest. 

In  Ounn,  Admr.  v.  Bates  &  McCarty,  6  Cal.  R.  263,  this  Court 
determined  in  a  case  similar  to  one  at  bar,  that  where  possession  was 
had  and  retained  of  a  portion  of  the  land  embraced  within  the  limits 
of  a  Spanish  grant,  the  grantee  was  thereby  invested  with  suiBcient 
title  to  sustain  ejectment  for  the  whole  of  the  land,  though' by  iheas- 
nranent  the  quantity  of  land  embraced  within  the  boundaries  thereof 
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exceeded  the  calls  of  the  grant.  This  rule  is  undoubtedly  correct,  as 
any  other  would  exclude  the  Mexican  grantee  from  the  right  to 
recoyer  a  single  acre,  merely  because  the  government  of  Mexico  had 
failed  to  specifically  designate  the  exact  location  of  his  grant,  and 
define  the  surplus.  The  doctrine  of  the  foregoing  case  ia  peculiarly 
applicable  to  the  present  one;  the  Court  below  finding  as  a  fact, 
that  Sutter,  upon  the  receipt  of  his  grant,  went  into  possession  of  a 
portion  of  the  tract  granted  and  retained  visibly  and  substantially 
down  to  the  present  period. 

The  grant  in  this  case  is  entitled  to  a  liberal  and  not  a  technical 
construction:  in  other  words,  the  grantee  is  to  have  that  which  the 
Mexican  Government  intended  that  he  should  have.  In  19  Howard, 
363,  the  grant  confirmed  contained  only  the  following  words  of 
description: 

''A  tract  of  land  known  by  the  name  of  the  El  Cahon,  near  the 
Mission  of  San  Diego.  The  land  of  which  grant  is  made  is  that  which 
the  map  attached  to  the  expediente  expresses/' 

Here  there  was  a  valid  grant  described  altogether  by  reference  to 
the  map,  the  Court  holding  that  the  map  was  a  portion  of  the  grant 
itself;  and  to  it  will  be  noticed  that  in  matters  of  description  the 
map  exercises  a  controlling  force.  Larkin's  case,  18  Howard,  IT.  S. 
R.  661. 

Taking  the  map  and  grant  together,  we  find  a  discrepancy  as  to  the 
position  of  the  southern  boundary.  The  grant  calls  for  38**  49'  32'^, 
and  the  map  shows  the  Lindero  line  to  be  several  miles  south  of  that 
parallel  of  latitude;  consequently  a  latent  ambiguity  is  created  by  the 
instrument  itself.  Now  we  hold  that  there  is  no  proposition  more 
firmly  settled  in  law  than  that  parol  evidence  is  admissible  to  explain 
the  contradiction  reconciling  the  conflicting  calls  by  ascertaining  the 
intention  of  the  parties.    This  rule  is  as  old  as  the  time  of  Lord  Bacon. 

The  evidence  introduced  by  respondent  to  explain  the  mistake  or 
contradiction,  was  of  the  highest  character.  It  proved  the  southern 
line  to  have  been  run  some  two  miles  south  of  SuttervUle.  Mr.  Oreen- 
leaf,  in  his  work  on  Evidence,  section  301,  observes  that  the  highest 
regard  ia  to  be  paid  to  natural  boundaries;  2d.  To  lines  actually  run, 
and  oouraea  actually  marked  at  the  time  of  the  grant;  Sd.  To  courses 
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and  distances  giving  preference  to  one  or  the  other  according  to  dr- 
cmnstanoes.  Evidence  of  long  continued  occupation,  though  beyond 
the  given  distance,  is  admissible. 

See  also  9  Cranch,  178;  2  Wheaton,  306;  17  Mass.  810. 

In  Newsom  v.  Prior,  lessee,  reported  in  7  Wheaton,  TJ.  S.,  page  7, 
the  question  was  as  to  the  bonndaries  of  a  grant  containing  the  follow- 
ing words  of  description : 

'  Five  thousand  acres  of  land  lying  an  both  sides  of  the  two  main 
tcftkB  of  Dnck  Creek,  beginning,  ftc.,  and  running  thence  west  894 
poles  to  a  white-oak  tree;  south  894  poles  to  a  stake  crossing  the  river; 
thenoe  east  894  poles  to  a  stake;  thence  north  894  poles  to  the 
beginning.** 

It  being  proved  by  a  subsequent  survey  that  the  second  line  to  cross 
the  river,  must  be  1,222  poles  long  instead  of  eight  hundred  and 
ninety-four  poles,  as  indicated  by  the  grant,  the  question  was  disposed 
of  by  the  Court  as  foUowa : 

**  The  distance  must  be  disregarded,  and  this  line  so  extended  as  to 
cross  the  river,  or  in  other  words,  the  distance  must  be  controlled  by 
the  call  for  the  crossing  the  river;  and  though  the  effect  of  this  is 
nndoubtedly  that  the  purchaser  acquires  more  land  than  is  expressed 
in  his  grant,  and  more  than  he  paid  for,  yet  Courts  cannot  now  shake 
a  principle  so  long  settled  and  so  generally  acknowledged/* 

(bourse  and  distance  must  yield  to  natural  or  fixed  objects.  Mc- 
Cloys,  lessee  v.  Galloway,  3  Ohio,  282 ;  Jscob  v.  Ongen,  14  Ohio,  529 ; 
6  Mass.  131;  3  Pickering,  401;  9  Conn.  661;  4  Monroe,  32;  8  J.  J. 
Marshall,  420;  2  Binney,  109;  6  Wheaton,  683. 

If  we  are  entitled  to  show  the  natural  objects  at  the  limits  of  the 
survey,  all  difficulty  in  the  case  ceases,  for  on  the  Lindero  line  we  have 
Ao  two  lagunas  or  lakes,  that  come  fully  within  the  definition  of 
natural  objects.  These  lakes  are  both  identified  by  the  witnesses,  and 
shown  upon  the  map  as  touched  by  the  Lindero  line.  Sutter  testifies 
positively  as  to  Viogefs  running  the  south  line  at  this  point  This 
evidence  in  no  sense  contradicts  the  grant ;  it  merely  in  effect  dissolves 
ihe  ambiguity  created  by  the  confiicting  calls  of  the  map  and  grant 
for  fhe  Bouthem  line,  and  gives  the  grantee  the  thing  granted;  not  a 
shadow  of  autiioritj  exists  going  to  deny  the  validity  of  such  evideneeL 
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4  East,  327 ;  7  East^  99.  If  the  words  of  the  instrument  be  ambigu- 
ous, the  Court  will  call  in  aid  the  acts  done  under  it,  as  a  due  to  tlic 
intention  of  the  parties.    8  Bingham,  181. 

In  this  case,  on  the  ground  of  mistake  alone  in  the  southern  bound- 
aiy  of  the  grant,  respondent's  case  can  be  supported.  The  evidence 
introduced  shows  the  mistake  not  to  have  been  in  the  survey,  nor  in 
the  map  thereof,  but  in  the  imaginary  line  of  latitude,  the  report  of  the 
survey.  Vioget  says  his  instruments  of  observation  were  defective, 
and  whatever  mistake  was  made  in  one  line,  e^ctended  to  the  other. 
Thus  we  have  the  mistake  shown  as  well  as  the  cause  thereof.  But  it 
is  urged  that  Feather  Hiver  is  the  true  southern  boundary  of  the  land. 
This,  however,  is  a  forced  construction  and  flat  contradiction  of  the 
grant,  map,  natural  objects  and  distance  in  the  case,  and  will  not  be 
further  noticed. 

^  It  cannot  be  doubted  that  where  a  deed  is  indefinite,  uncertain  or 
ambiguous  in  the  description  of  the  boundaries  of  the  land  conveyed, 
the  construction  given  by  the  parties  themselves,  as  shown  by  their 
acts  and  admissions,  is  deemed  to  be  the  true  one,  unless  the  contrary 
be  clearly  shown.  The  diflSculty  in  the  application  of  the  descriptive 
portion  of  a  deed  to  external  objects^  usually  arises  from  what  is  called 
a  latent  ambiguity,  which  has  its  origin  in  parol  testimony,  and  must 
necessarily  be  solved  in  the  same  way.  It  therefore  becomes  a  ques- 
tion to  be  decided  by  a  jury,  what  was  Uie  intention  of  the  parties  to 
the  deed.*'     (8  Howard,  506.) 

Field,  J.,  delivered  the  opinion  of  the  Court  —  Baldwdt,  J.,  eon- 

curring. 

This  case  involves  several  of  the  qixestions  which  were  considered 
and  decided  in  Ferris  v.  Coover,  10  Cal.  589,  and  upon  the  author 
ity  of  that  case  the  judgment  is  aflSrmed. 
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EUSSELL  et  ab.  v.  CONWAY  si  als. 

A  Ovart  «f  Bqaltyt  upon  bill  filed,  will  compel  an  equitable  aet-off,  when  the  par^ 
ties  liaTe  mutual  demands  against  each  other  which  are  so  sltnated  that 
It  Is  Impoealble- for  the  party  claiming  a  set-off  to  obtain  satisfaction  of  his 
dalm  by  an  ordinary  snlt  at  law  or  In  equity. 

The  Insolvency  of  the  purty  ag&inst  whom  the  set-off  la  claimed,  Is  snffldent 
groond  for  the  exercise  of  the  Jarlsdlctlon  of  the  Court  of  Bqulty. 

So  held,  when  the  claim  against  the  party  praying  for  a  set-off  was  not  a  per- 
sonal claim,  but  a  Judgment  in  rem  against  property  belonging  to  him,  while 
his  claim  against  the  other  party  was  on  a  Judgment. 

In  SQch  a  case,  where  the  prayer  of  the  bill  Is  that  the  Judgment  against  the 
property  of  the  plaintiff  may  be  satisfied,  upon  his  crediting  the  Judgment 
obtained  by  him  against  the  defendant  In  another  Court,  the  application  for 
set-off  must  be  made  In  the  Court  In  which  the  Judgment  adverse  to  the 
plaintiff  was  entered,  that  Court  having  control  over  that  Judgment,  and  the 
plaintiff  having  the  power  to  credit  or  satisfy  the  Judgment  held  by  him 
against  the  defendant. 

As  to  Hen  of  attorney,  see  m  parU  Kyle  (1  CaL  B.  881)  and  Mansfield  «.  Dorland, 

it  n.  617). 

Appeal  from  the  District  Ckmrt  of  the  Twelfth  Judicial  District, 
County  of  San  Francisco. 

Plaintiffa  aver  that  on  the  twenty-third  of  February,  1855,  they 
instituted  in  the  United  States  District  Court  for  the  Northern  Dis- 
trict of  Calif omia,  an  action  against  the  bark  Elvira,  belonging  to  de- 
fendants, to  recover  damages  sustained  by  a  collision  of  said  bark  and 
a  certain  other  yessel  called  the  Madonna,  the  property  of  plaintiffs. 

That  defendant  Conway  appeared  and  answered  to  such  action,  as 
owner  of  the  Elvira,  defendant  Brooks  acting  as  his  attorney,  and  pro- 
cured the  release  of  the  vessel  by  giving  bond  to  abide  the  decision 
and  judgment  of  the  Court;  that  one  of  the  sureties  on  the  bond  was, 
at  the  time  of  its  execution,  insolvent;  that  the  other  was  in  embar- 
rassed circumstances,  and  became  insolvent  soon  afterwards,  and  that 
the  pecuniary  circumstances  of  the  sureties  were  at  the  time  well 
known  both  to  Conway  and  his  attorney ;  that  plaintiffs  recovered  judg- 
ment in  the  sum  of  $1,640,  and  two  hundred  and  eighty-six  dollars 
costs;  of  which,  owing  to  the  insolvency  of  Conway  and  his  sureties,, 
they  have  been  able  to  collect  only  the  amount  of  twenty-five  dollars. 

That  on  the  twenty-seventh  day  of  February,  1858,  defendant  Con- 
way commenced  a  suit  in  the  Twelfth  District  Court  for  the  County  of 
San  Francisco,  against  the  bark  Madonna,  for  damages  arising  out  of 
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the  same  collision,  and  caused  the  yessel  to  be  seized  by  the  Sheriff; 
that  plaintiffs  appeared  and  answered  to  the  action,  as  the  owners  of 
the  Madonna,  and  that  defendants  recovered  a  judgment  against  the 
vessel  for  the  sum  of  $1,226,  and  one  hundred  and  twenty-two  dollars 
costs,  which  judgment  the  Sheriff  is  proceeding  to  enforce,  he  having 
ample  security  in  his  possession. 

That  defendant  Brooks  claims  to  be  the  owner  of  the  judgment,  by 
virtue  of  an  assignment  from  the  defendant  Conway;  that  this  assign- 
ment was  collusive,  and  intended  to  defraud  plaintiffs  and  defeat  the 
right  to  offset.  Plaintiffs  pray  that  the  judgment  of  Conway  against 
the  Madonna  may  be  satisfied,  upon  the  entering  a  credit  of  the 
amount  of  it  upon  the  judgment  recovered  by  them  in  their  action 
against  the  Elvira,  which  credit  they  offer  to  enter. 

To  this  bill  defendants  demurred,  on  the  ground  — 

Ist.  That  the  complaint  does  not  state  facts  sufficient  to  entitle 
plaintiffs  to  the  relief  demanded. 

2d.  That  the  Court  had  no  jurisdiction  of  the  subject  of  the  action. 

The  Court  overruled  the  demurrer,  and  upon  failure  to  answer, 
entered  a  decree  for  plaintiffs,  and  from  this  decree  defendants  appeal. 

B.  8.  Brooks  for  Appellants. 

L  We  insist  that  the  plaintiffs  do  not  in  their  bill  show  any  right 
to  come  into  Court  to  set  off  these  two  judgments. 

1.  In  the  first  place,  the  plaintijfs  do  not  show  upon  their  part  any 
sufficient  interest  in  the  subject  of  the  controversy.  It  appears  that 
both  judgments  are  in  rem  —  the  one  against  '^the  Elvira,''  and  the 
other  against  ''the  Madonna."  We  are  not  seeking  to  enforce  our 
judgment  against  the  plaintiffs,  but  simply  against  ''the  bark  Ma- 
donna,'' which  was  long  ago  sold  to  Meiggs  &  Pray.  The  plaintiffs 
say  that  they,  in  their  bill,  show  an  interest;  let  us  see  if  they  do. 

2d.  It  will  be  at  once  conceded  that  there  is  not  any  direct 
allegation  in  the  bill  that  our  judgment  or  execution  are  against 
the  plaintiffs  or  their  property;  but  this  interest  is  sought  to 
be  inferred  from  the  other  allegations  of  the  bill.  This 
course  is  open  to  two  objections:  1.  That  the  plaintiffs' 
case  cannot  be  made  out  by  inferences,  but  must  be  stated 
positively  and  distinctly;  and  2d.    There  cannot  be  any  such 
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inferentes  legitimately  drawn.  It  is  contended  that  the  bill  shows 
either  that  the  plaintiffs  were  owners,  or  that  they  were  in  some  way 
bound  to  indemnify  the  owners  against  this  daim.  The  very  fact  that 
tbe  bill  is  open  to  this  double  construction  shows  its  insufficiency.  H 
it  was  tme  that  as  principal  or  as  surety  the  plaintiffs  might  sustain 
SQch  a  bill,  they  mu^  either  allege  that  they  are  the  principal  debtors, 
or  they  mutt  allege  that  they  are  surety.  An  allegation  that  they 
lie  either  principal  or  surety,  is  not  an  allegation  that  they  are  the 
principal  nor  that  they  are  the  surety.  It  is  impossible  that  the 
plaintiffs  should  be  both,  and  if  the  bill  is  so  drawn  that  neither  onu 
of  these  positions  of  the  plaintiffs  is  clearly  and  distinctly  alleged, 
but  either  may  be  inferred,  then  the  bill  is  clearly  demurrable. 

3.  But  I  do  not  see  that  there  is  any  allegatum  of  interest.  In  the 
commencement  of  the  bill  the  plaintiffs  recite  that,  in  February,  1855, 
thqr  filed  a  libel  against  the  Elvira  for  a  collision  with  the  'Madonna,'' 
''the  property  of  the  plaintiffs.'^  This  is  the  only  allegation  of  prop- 
erty in  the  ''Madonna''  (against  which»  it  will  be  remembered,  we 
seek  alans  to  enforce  our  judgment)  which  is  to  be  found  in  the  bill ; 
and  I  submit  to  the  Conrty  that  it  does  not  amount  to  such  an  allega- 
tion. This  is  the  ''  inducement  '*  of  the  complaint  They  are  showing 
how  they  got  their  judgment^  and  they  were  intending  to  set  forth, 
and  did  set  forth,  in  fact,  merely  what  were  the  principal  allegations 
of  the  Ubel  which  they  filed.  That  was  the  ground  of  that  admiralty 
suit,  that  our  ship  ran  into  fkeir  ship.  But  if  it  should  be  construed 
u  an  allegation  of  property  in  the  ship,  it  is  an  allegation  of  property 
in  1855,  and  not  now.  Plaintiffs'  counsel  argued,  that  if  it  was  their 
property  in  1855,  the  law  presumed  that  it  continued  to  be  their  prop- 
erty. Perhaps  this  is  true  in  evidence,  but  not  in  pleading.  He 
should  all^e  in  pleading  that  the  ship  is  new  their  property,  and  then 
proof  that  t&ey  bought  her  in  1850  would  support  the  allegation,  unless 
we  showed  a  change  of  property.  They  must  aUege  an  interest  in  the 
Madonna  now.  For  if  it  does  not  appear  that  they  have  some  interest 
in  the  property  which  we  are  seeking  to  subject  to  our  execution,  and 
which  alone  we  can  subject  to  our  execution^  what  right  have  they  to 
eomplain  or  to  atop  ua? 
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II.  The  plaintiffs  fail  to  show  any  equitable  reason  for  setting  off 
these  judgments. 

It  is  scarcely  necessary  to  argue  before  this  Court,  that  setting  of! 
claims  in  equity  is  not  by  any  means  a  matter  of  course.  On  the  con- 
trary, unless  there  are  some  equitable  reasons  irrespective  of  the  mere 
existence  of  independent  demands,  they  cannot  be  set  off  in  equity. 
Story  on  Equity  Jur.,  sec.  1435  to  1437;  Green  v.  Darling,  6  Mason, 
201;  Pierson  v,  Meary,  3  A.  K.  Marsh.  6;  Hackett  v.  Counett,  2 
Eden,  73 ;  Robbins  v.  Halley,  1  Munro,  134 ;  Markam  v,  Todd,  2  J. 
J.  Marsh.  365;  Allunt  v.  Winn,  3  J.  J.  Marsh.  304;  Beall  v,  Squirep, 
3  Munro,  375. 

Our  statute  gives  a  party  a  right  to  set  off  certain  claims  at  law  or 
in  equity,  and  it  might  well  be  argued  that  the  subject  was  exhausted; 
that  the  Legislature  had  seen  fit  in  its  wisdom  to  declare  the  cases  in 
which  set-off  should  be  allowed,  and  that  to  extend  the  relief  or  right 
beyond  this  would  be  a  usurpation  of  the  powers  of  the  Legislature. 
It  is  a  principle  well  settled,  that  equity  in  regard  to  set-offs,  as  in 
other  respects,  follows  the  law,  and  only  interferes  to  carry  out  the 
intention  of  the  statute  by  applying  tlie  same  rule  to  cases  which  are 
within  the  letter.  But  when  the  statute  has  laid  down  certain  broad, 
general  principles,  by  which  it  describes  and  designates  the  classes  of 
demands  which  ought  to  set  off  or  compensate  each  other,  it  is  going 
far  beyond  the  province  of  a  Court  of  Equity  to  apply  this  rule  to  cases 
totally  distinct  in  principle.  As  Mr.  J.  Ashhurst  says :  **  Where  cases 
are  new  in  principle,  it  is  necessary  to  have  recourse  to  legislative 
interference,  but  where  the  case  is  only  new  in  the  instance,  the  Courts 
cJEin  apply  the  recognized  principle. 

It  appears  by  the  allegations  of  the  bill,  that  the  owners  of  both  ves- 
sels claimed  damages  for  the  collision — ^both  obtained  judgments.  The 
plaintiffs,  Russell  &  Co.,  tried  their  case  first,  and  got  judgment.  Why 
did  they  proceed  to  the  trial  of  Conway's  case  in  the  Twelfth  District 
Court?  They  could  have  plead  the  prior  adjudication  in  the  United 
States  District  Court,  and  there  is  no  question,  and  was  then  no  ques- 
tion, that  such  a  plea  was  a  complete  bar;  but  they  chose  to  run  their 
chance  in  that  Court  of  trying  the  case  over  again,  in  order  to  obtain 
a  personal  judgment  against  Conway  upon  their  counter  claim.    They 
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tried  it,  both  parties  consenting,  and  the  plaintiffs  here  got  beat,  and 
Conway  obtained  judgment  against  them. 

Now  was  not  this  a  waiver  of  the  judgment  in  th.e  United  State- 
District  Court?  Suppose  the  plaintiffs  had  obtained  a  judgment  against 
Conway  for  a  different  amount  in  the  Twelfth  District  Court:  could 
they  have  enforced  both  judgments,  or  could  they  have  elected  ?  I  think 
not  It  seems  to  me  that  the  plaintiffs,  by  consenting  to  try  the  mat- 
ter over,  completely  waived  their  judgment  in  the  United  States  Dis- 
trict Court,  and  have  no  right  to  set  it  up,  or  plead  it  in  any  shape. 

If  the  plaintiffs  had  filed  this  bill  in  the  United  States  District 
Court  where  the  larger  judgment  is,  the  case  would  have  been  differ- 
ent, for  that  Court  would  not  have  been  estopped  by  the  decision  of 
another  Court,  and  particularly  not  by  the  decision  of  a  tribunal  of  a 
different  or  foreign  jurisdiction;  and  it  is  well  settled  that  the  ap- 
plication must  be  made  in  the  Court  where  the  plaintiffs'  judgment  is. 
Hicks  V,  Ross,  11  Barb.  S.  C.  R.  481. 

This  is  not  a  case  in  which  a  Court  of  Equity  would  decree  a  set- 
off ;  but  if  it  was,  I  do  not  understand  that  it  is  a  right.  It  is  a  matter  - 
entirely  in  the  discretion  of  the  Court,  and  the  plaintiffs  had  no 
vested  interest  in,  or  lien  upon,  the  judgment.  It  is  not  a  right,  the 
enforcement  of  which  they  have  a  right  to  demand,  but  a  relief  which 
they  pray  from  the  consideration  of  the  Court  Davidson  v.  Ger- 
ghayer,  3  Bibb,  250. 

m.  A  point  much  debated  in  the  Court  below  was  the  lien  of  the 
attorney  Brooks  (also  the  assignee)  for  his  costs.  The  Court  below 
was  inclined  to  allow  it  to  the  extent  of  disbursements,  if  it  should 
appear  that  these  were  made  by  the  attorney,  but  held  that  prima 
facie,  these  were  made  by  the  party.  But  I  think  the  lien  of  the 
attorney  in  this  State  should  be  held  to  be  much  more  extensive.  In 
England,  and  in  those  States  where  there  is  a  rate  of  counsel  and 
uttomey^s  fees,  which  is  fixed  by  law,  and  which  are  recovered  as  part 
of  the  judgment,  there  is  some  reason  in  limiting  the  attomey^s  lien 
to  that  sum.  But  in  this  State  there  is  no  sum  recovered  for  attor- 
ney and  counsel  fees.  It  is  left  entirely  to  agreement  between  at- 
torney and  client  what  they  shall  be,  and  the  amount  of  the  lien  is 
not,  flierefore,  limited  by  law.  It  therefore  exists  to  the  whole  extent 
of  the  attome3r's  claim,  or  it  does  not  exist  at  all. 
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Whiicomb,  Pringle  £  FMan  for  BeBpondents. 

I.  The  books  are  full  of  cases  where  one  judgment  is  set  off  against 
anoih^  on  motion ;  bnt  where  the  claim  of  a  third  party  is  Interposed, 
the  remedy  by  motion  is  insufficient^  and  a  bill  of  equity  is  necessary 
to  dispose  of  the  rights  of  all  parties.  Hence  the  jurisdiction  in  this 
case.  Simpson  v.  Hart,  14  Johns.  74;  Gay  v.  Qsj,  10  Paige^  369; 
Barber  v.  Spencer,  11  Paige,  617. 

II.  The  appellants  contend  that  the  complaint  does  not  show  any 
sufficient  interest  on  the  part  of  the  plaintiffs  in  the  subject  of  the 
suit,  because  it  does  not  appear  with  sufficient  certainty  whether  the 
plaintiffs  are  the  owners  of  the  Madoima,  the  bark  against  which  the 
judgment  was  obtained.  But  it  is  dear  that  the  allegations  of  the 
complaint  admit  of  no  other  construction  than  that  the  suit  of  Conway 
mm  brought  against  the  bark  of  the  plaintiffs,  and  that  by  virtue  of 
that  suit  they  are  bound  by  their  property  to  the  payment  of  the  judg- 
ment The  complaint  avers  property  in  the  Madonna  on  the  twenty- 
third  of  February,  1855 ;  suit  brought  against  said  bark  on  the  twenty- 
serentii  of  February,  1855;  and  that  the  present  plaintiffs  came  in 
and  daimed  said  bark  and  defended  the  action ;  and  afterwards,  that 
'^  they  are  unable  to  collect  their  judgment  against  Conway  by  reason 
of  his  insolvency  and  tiiat  of  his  bondsmen,  while  they  are  bound  for 
payment  of  his  judgment  The  natural  and  only  meaning  and  effect 
of  these  averments  taken  together  is,  that  the  bark  Madonna  was  the 
property  of  these  plaintiffs  when  the  daim  of  damage  for  the  collision 
atfaidied  to  her.  Aft&r  that  it  is  quite  imfnaterial  whether  she  was 
sold  or  Bot>  for  under  the  dedsion  of  this  Court,  in  the  case  <rf  Heiggs 
ft  Pray  v.  Seanndl,  no  sale  could  divest  the  lien;  nothing  was  trans- 
ferable ezaept  the  surplus  beyond  the  judgment 

The  case  presents  all  13iat  is  essential  to  the  set-off  of  a  Court  of 
Equity.  It  is  trae,  there  is  not  identity  in  name,  because  one  judg- 
ment is  against  the  bark  Madonna  and  the  other  judgment  is  against 
Conway  and  his  sureties.  But  the  parties  in  both  cases  are  substan- 
tially tibe  same,  identical  in  substance  and  in  truth.  The  Courts  have 
always  disregarded  mere  names  in  the  matter  of  parties  to  a  suit  In 
Barrett  ••  Barrett,  8  Pick.  841^  a  judgment  in  favor  of  the  Judge  of 
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Probate  in  a  snit  upon  a  probate  bond  brought  in  his  name  for  the 
benefit  of  a  legatee  against  an  executor  and  his  sureties^  was  set  off 
against  a  judgment  recovered  by  the  executor  in  his  individual  capac- 
ity against  the  legatee.  So  it  was  held  in  Driggs  v.  Bockwell,  11  Wend. 
504,  that  a  party  had  a  right  to  set  off  a  demand  against  the  real 
plaintiff  for  whose  benefit  the  suit  was  brought,  although  he  was  not 
the  nominal  plaintiff  on  record.    See  also,  cases  cited  in  8  Pick. 

Every  judgment  against  the  property  of  a  party  is  really  a  judg- 
ment against  him  under  our  system;  except  in  cases  of  fraud,  a  judg- 
ment has  no  reach  beyond  the  property  of  a  party,  it  proceeds  against 
his  lands  or  goods;  and  this  judgment  which  is  against  his  vessel,  his 
property,  is  substantiaUy  and  actually  a  judgment  against  him.  It 
hinds  him  by  his  property. 

When  the  counsel  for  the  appellants  objects  to  the  set-off  for  want 
of  mutuality,  he  is  confounded  by  terms.  All  that  a  Court  of  Equity 
requires  in  decreeing  a  set-off  is  to  be  assured  of  the  substantial  iden- 
tity of  the  parties  whose  rights  are  extinguished  the  one  by  the  other, 
and  their  interest  in  the  claims  that  are  set  off.  In  this  case  an  abso* 
Inte  mutuality  would  exist  as  soon  as  it  was  ascertained  that  there  is 
an  equivalent  in  the  remedy  on  both  sides. 

ni.  The  Court  below  was  the  proper  tribunal.  The  party  should 
proceed  in  the  Court  where  the  judgment  against  him  is  obtained. 
The  reason  and  propriety  of  this  is  obvious.  That  judgment  is  the 
one  which  he  is  seekhig  to  control.  He  comes  into  Court  vdth  an  offer 
to  satisfy  his  own  judgment,  as  the  condition  of  the  relief  he  demands 
against  the  other.  His  remedy  is  sought  in  the  Court  whose  judg- 
ment he  wishes  to  affect  by  the  suit.  The  other  judgment  is  under 
his  control,  and  he  is  ready  and  offers  to  enter  a  credit  upon  it,  as  a 
plaintiff  would  offer  a  deed  to  be  cancelled,  or  a  sum  of  money  to  be 
paid  for  specific  performance,  or  any  condition  within  his  power  to  be 
performed,  dependent  upon  the  decree  of  the  Court  granting  or 
refusing  his  prayer.  See  Cook  v.  Smith,  7  Hill,  186.  See  also,  Boss 
V.  Hicks,  11  Barb.  S.  C.  B.,  p.  481.  The  counsel  for  the  appellants 
has  apparently  been  misled  by  the  latter  case.  He  cites  it  in  his 
brief  to  sustain  a  doctrine  quite  oppeiiite  to  what  is  the  real  doctrine 
of  the  case* 
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IV.  As  to  the  eqnitable  grounds  upon  which  the  plaintiffs  rely  for 
a  set-off,  the  two  judgments  arise  out  of  the  same  subject  matter  and 
the  same  controversy.  The  defendant,  Conway,  has  avoided  the  pay- 
ment of  the  decree  against  him  by  giving  straw  bondsmen,  and  by 
reason  of  such  fraudulent  action  the  judgment  held  by  these  plaintiffs 
is  worthless,  whilst  that  against  them  is  good.  Surely  it  would  be 
diflRcult  to  present  a  stronger  case  to  a  Court  of  Equity.  The  mis- 
fortune of  the  plaintiffs*  position  is,  that  their  bark  was  held  by  the 
process  of  the  State  Court,  while  in  the  Court  of  Admiralty  they 
could  not  prevent  the  defendant,  Conway,  from  liberating  his  vessel 
by  substitutive  bondsmen  of  his  own  choice.  If,  as  the  appellants 
say,  a  set-off  is  in  the  discretion  of  a  Court  of  Equity,  there  never 
was  a  juster  occasion  for  the  exercise  of  that  discretion. 

Nor  is  there  any  more  force  in  the  objection  of  defendants,  that  the 
plaintiffs  have  waived  their  decree  in  admiralty  by  not  pleading  it  in 
bar  of  the  action  in  the  Twelfth  District  Court,  thereby  assenting  to 
another  trial.  Indeed,  such  a  position  can  hardly  be  gravely  advanced. 
It  is  asserting,  in  other  words,  that  the  plaintiffs  have  lost  their  decree 
by  not  interposing  it  as  a  defense  to  the  other  action;  that  their  decree 
has  thereby  become  satisfied,  or  abandoned,  or  extinguished  by  some 
mysterious  process.  The  truth  is,  all  that  the  plaintiffs  have  lost  is* 
the  opportunity  of  defeating  the  first  action,  and  now  they  are  obliged 
to  come  and  satisfy  the  judgment  obtained  in  it.  If  they  had  pleaded 
their  decree  in  admiralty  juris  darrein  continuance,  which  was  the 
only  way  they  could  have  pleaded  it,  but  which  they  were  not  obliged 
to  do,  they  might  have  prevented  a  recovery  against  them  and  thus 
restrained  the  whole  amount  of  their  decree  to  make  what  they  could 
of  It  Now  they  are  forced  to  admit  the  validity  of  the  judgment 
against  them  and  to  pay  the  amount  by  a  deduction  from  the  amount 
of  their  decree. 

Terry,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court  —  Baldwin,  J.,  and  Field,  J.,  concurring. 

In  support  of  his  first  ground  of  demurrer,  appellant  contends  that 
the  complaint  does  not  show  plaintiffs'  interest  in  the  subject  of  the 
controversy  —  the  judgments  being  in  rem,  one  against  the  Madonna, 
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and  the  other  against  the  Elvira  (the  defendants  having  no  personal 
judgment  against  the  plaintiffs)  —  and  that  it  does  not  sufficiently 
appear  that  the  Madonna  is  the  property  of  plaintiffs^  or  that  defend- 
ants are  seeking  to  enforce  their  judgment  against  plaintiffs. 

The  argument  in  support  of  this  position  is  based  on  a  supposed 
transfer  of  the  Madonna  by  plaintiffs  to  third  parties^  and  a  replevin 
suit  instituted  by  those  parties  to  recover  the  vessel  from  the  hands  of 
the  Sheriff,  which  facts  no  where  appear  in  the  record  of  this  cause, 
and  therefore,  are  not  matters  for  our  consideration. 

The  complaint  shows  that  the  Madonna  was,  in  February,  1855,  the 
property  of  plaintiffs;  that  they  appeared  and  defended  the  suit 
against  the  vessel  as  owners,. and  there  is  nothing  in  the  record  to 
raise  a  presumption  that  they  are  not  now  the  owners  of  it.  The 
complaint  shows  a  judgment  binding  on  plaintiffs'  property,  and 
which  they  must  satisfy  in  order  to  release  this  property.  This  is,  we 
think,  a  sufficient  showing  of  interest  in  the  subject. 

It  is  also  contended  that  plaintiffs  have  not  shown  any  equitable 
reason  for  setting  off  these  judgments.  But  we  think  it  would  be 
difficult  to  find  a  case  addressing  itself  more  strongly  to  the  consider- 
ation of  a  Court  of  Equity.  The  biU  charges,  and  the  demurrer  admits^ 
that  the  parties  each  recovered  a  judgment  in  rem  against  the  prop- 
erty of  the  other;  that  defendant,  by  giving  a  bond  with  sureties 
which  he  knew  to  be  worthless,  deprived  plaintiffs  of  their  lien  on  the 
property,  against  which  he  recovered  judgment;  that  defendant,  as 
well  as  the  sureties  on  his  bond,  are  insolvent;  and  that  a  fraudulent 
assignment  of  the  judgment  had  been  executed  for  the  purpose  of 
defeating  plaintiffs'  right  to  set  off  their  decree  against  it.  Under 
these  circumstancea  it  becomes  the  imperative  duty  of  a  Court  of 
Equity  to  interfere  to  prevent  the  consummation  of  a  fraud. 

In  the  case  of  Simson  v.  Hart,  (14  John.  74)  the  facts  of  which  are 
similar  to  those  contained  in  this  record,. the  Court  says:  **  Nothing 
could  be  more  unjust  than  to  leave  to  the  respondent  the  power  of  col- 
lecting his  judgment  of  the  appellant,  against  which,  from  the  iur 
solvent  condition  of  the  respondent  and  the  embarrassed  state  of  his. 
father,  the  appellant  could  not  indemnify  himself  by  collecting  any 
part  of  his  judgment  from  them;  and  although  it  ii  difficult  to  settle 
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precisely  the  extent  of  the  jurisdiction  of  the  Court  of  Chancery,  one 
of  its  acknowledged  and  most  salutary  attributes  consists  in  the 
power  to  put  a  stop  to  proceedings  injurious  or  unconscientious.  I 
have  no  hesitation  in  sayings  that  chancery  had  original  and  rightful 
jurisdiction  of  the  suit,  and  was  fully  authorized,  by  a  series  of 
adjudged  cases,  in  issuing  a  perpetual  injunction  against  the  re- 
spondent's suing  out  or  executing  an  injunction  on  his  judgment 
upon  the  appellant's  entering  satisfaction  for  so  much  as  the  respond- 
ent's judgment  amounted  to,  on  his  judgment;  or,  which  would  have 
produced  the  same  result,  decreeing  that  the  respondent  should 
acknowledge  satisfaction  of  record  upon  the  like  terms." 

There  is  no  force  in  the  objection  that  the  judgments  are  not  in  the 
same  right  It  is  well  settled  that  although  the  demands,  as  being 
joint  and  several,  are  not^  strictly  speaking,  due  in  the  same  right,  yet 
if  the  legal  or  equitable  liabilities  or  claims  of  many  become  vested  in, 
or  may  be  urged  against  one,  they  may  be  set  off  against  separate 
demands,  and  vice  versa. 

In  Gay  v.  Gay,  (10  Paige,  876)  the  Chancellor  held:  "If  an 
equitable  right  of  set-off  exists,  while  the  parties  have  mutual  demands 
against  each  other,  because  the  debt  due  to  the  party  claiming  the 
set-off  is  so  situated  that  it  is  impossible  for  him  to  obtain  satisfaction 
of  such  debt  by  an  ordinary  suit  at  law,  or  in  equity,  to  recover  the 
same,  this  Court,  upon  a  bill  filed,  wiU  compel  an  equitable  set-off  of 
one  debt  against  the  other.  And  the  insolvency  of  the  party  against 
whom  the  set-off  is  claimed  is  a  sufficient  ground  for  the  exercise  of 
the  jurisdiction  of  the  Court  of  Chancery,  in  allowing  a  set-off  in  cases 
not  provided  for  by  the  statute,  although  the  demands  on  both  sides 
are  not  liquidated  by  judgment  or  decree,  so  as  to  authorize  a  set-off 
upon  a  summary  application,  by  motion*  (See  Lindsey  v.  Jackson,  ft 
Paige  Rep.  581,  and  cases  there  referred  to.)  And  where  there  are 
cross  demands  between  two  parties,  of  such  a  nature  that  if  both  were 
recoverable  at  law  they  would  be  the  subjects  of  legal  offset,  then  if 
either  of  the  demands  is  matter  of  equitaUe  jurisdiction  only,  the 
set-off  may  be  enforeed  in  equity."  (Clark  if.  Cort,  1  Craig  &  Phil. 
Rep.  164.    See,  also,  Bare  v.  Spencer,  11  /ft.  518.) 

Appellant  objects  that  the  plaintiffs  failed  to  set  up  their  judgment 
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lecoYered  in  the  Federal  Court,  puis  darrein  continuance  in  bar  of 
defendants'  action,  and  insists  that,  by  failing  to  do  so,  they  waived 
their  rights  nnder  the  judgment  It  is  difficult  to  peroeiye  in  what 
manner  appellants  were  prejudiced  by  the  neglect  complained  of,  and 
we  know  of  no  rule  by  which  such  neglect  can  amount  to  anything 
more  than  a  waiver  of  the  right  to  insist  on  their  judgment  as  at  bar. 
It  certainly  cannot  a£Fect  the  validity  of  the  judgment,  or  plaintiffs' 
right  to  set  it  up  in  another  proceeding. 

The  objection  that  the  right  to  a|i  equitable  set-off  has  been  lost  by 
laches  of  the  plaintifFs,  and  by  their  attempts  to  defeat  defendant?' 
execation,  is  supported  by  facts  which  appear  only  in  the  brief  of 
appellant,  and  not  in  the  record. 

The  objection  that  the  judgment  was  assigned  before  filing  this  bill 
is  answered  by  the  fact  that  upon  the  record  the  assignment  is  ad- 
mitted to  have  been  fraudulent,  and  certainly  the  defendants  can  claim 
nothing  in  a  Ck>urt  of  Equity  by  reason  of  such  an  assignment. 

This  disposes  of  the  objections  to  the  equity  of  the  bill.  The 
demurrer  to  the  jurisdiction  of  the  Court  is  equally  without  merit. 
The  plaintiffs'  application  was  made  to  the  Court  having  control  of  thf 
judgment  against  them,  which  they  desired  to  have  cancelled  and  satis- 
fied. The  judgment  in  the  Federal  Court  was  under  tlieir  control, 
and  they  could  themselves  direct  as  to  its  disposition,  while  the  judg- 
ment against  them  could  only  be  controlled  by  the  Court  in  which  it 
vas  rendered. 

*  Where  judgments  obtained  in  different  Courts  are  to  be  set  off, 
the  moving  party  must  go  into  the  Court  in  which  the  judgment  against 
himself  was  recovered."  (Cook  v.  Smith,  7  Hill,  186 ;  Ross  v.  Hicks, 
11  Barb.,  S.  C.  481.) 

The  only  remaining  question  raised  by  the  appellant  is  as  to  the  lien 
of  the  attorney  for  his  costs,  which  question  was  settled  by  this  Court 
in  ex  parte  Kyle  (1  Cal.  B.,  331)  and  Mansfield  i;.  Dorland  (2  lb. 
507)  and  we  have  no  desire  to  disturb  those  deoisiona. 

Judgment  aflbmed* 


104         SUPREME  COUET  —  OCTOBBB  TEEM,  1858. 

Welmer  ©,  Lowery. 


WEIMEE  v.  LOWEEY  et  aU. 

In  an  action  to  abate  a  nuisance,  caused  by  the  running  a  ditch  for  the  con- 
▼eyanee  of  water  across  the  land  of  the  plaintiff,  the  defendants  set  up  in 
their  answer,  among  other  things,  the  following:  **  That  said  tract  of  land  Is 
situated  in  the  heart  of  the  mineral  regions  of  said  State,  and  Is  a  part  of 
the  public  domain  belonging  to  the  government  of  the  United  States,  And 
that  said  government  has  never  granted  or  conveyed  the  same,  or  any  part 
thereof  to  the  said  plaintiff.*'  **  They  farther  say  that  their  said  ditch  was 
constructed  In  the  summer  of  1865,  and  has  been  used  ever  since,  and  still  Is, 
for  the  purpose  of  conveying  the  waters  of  the  South  Fork  of  the  American 
river  from  a  point  about  five  mlles^above  said  land  to  gold  mining  localities 
lower  down,  and  in  the  vicinity  of  said  stream,  there  to  be  used  for  gold 
mining  purposes;  that  the  same  Is  fourteen  miles  in  length,  and  was  con- 
structed for  the  purposes  aforesaid  at  a  cost  to  said  defendants  of  about 
$20,000; "  which  allegations  were  stricken  ont,  on  motion  of  plaintiff's  attor> 
ney:  Held,  that  they  were  properly  stricken  out,  as  Irrelevant;  for,  If  true, 
they  constituted  no  defense  to  the  action. 

The  statute  making  possessory  rights  of  settlers  on  public  lands  for  agricultural 
or  grazing  purposes  yield  to  the  rights  of  miners,  has  legalized  what  would 
otherwise  4m  a  trespass,  and  the  act  cannot  be  extended  by  Implication  to  a 
class  of  cases  not  especially  provided  for. 

A  person  has  no  right  to  construct  a  ditch  through  the  Inclosure  of  another 
without  his  consent. 

A  new  trial  will  not  he  granted  on  tbe  ground  of  newly  discovered  evidence, 
which  is  alleged  to  be  a  deed,  recorded  in  the  County  Becorder's  office  a 
year  before  the  trial,  and  the  record  of  Judgment  In  the  same  Court  in  which 
the  cause  was  tried. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  District, 
County  of  El  Dorado, 

This  was  an  action  under  the  249th  section  of  the  Practice  Act. 

Complainant  alleges  that  he  is  the  owner  and  in  possession  of  a  lot 
of  ground  in  Coloma,  on  which  he  has  a  family  residence  and  culti- 
vates a  garden  and  orchard;  that  defendants,  against  his  will,  had 
dug  a  ditch  across  a  portion  of  the  lot  for  the  purpose  of  conveying 
water;  that  hy  the  cutting  of  this  ditch  and  throwing  the  earth  from 
it  over  a  portion  of  his  lot,  it  was  rendered  unfit  for  cultivation;  that 
his  property  is  injuriously  affected,  and  his  use  of  it  obstructed  hy 
the  ditch  of  defendants.  He  therefore  asks  that  it  be  abated  as  a 
nuisance. 

Defendants*  answer  denies  the  ownership  of  the  plaintiff;  upon 
information  and  belief,  denies  that  plaintiff  had  expressly  forbid  tbo 
construction  of  the  ditch;  but  admits  that  he  requested  them  to  take 
it  across  the  lot  at  a  different  point.    They  deny  tiiat  the  land  is  inju- 
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riously  affected  by  the  ditch;  but  aver  that  it  is  benefited  by  it. 
Defendants  also  allege  that  the  land  in  question  was  situated  in  the 
mining  region;  was  the  property  of  the  United  States,  and  that  their 
ditch  was  constructed  in  1855,  for  the  purpose  of  conveying  water  to 
be  used  for  mining  purposes  from  the  American  river  to  gold  mines  in 
the  neighborhood  of  the  premises ;  was  fourteen  miles  in  length,  and 
had  cost  $20,000. 

The  allegations  were,  on  motion,  stricken  out  by  the  Court,  as  irrel- 
e?ant;  the  cause  was  submitted  to  a  jury,  who  found  that  plaintiff 
was  the  owner,  and  in  possession  of  the  premises  at  the  time  the  ditch 
was  constructed;  that  it  was  cut  on  his  land  without  his  consent, 
ind  that  the  ditch  injuriously  affected  the  lot,  and  interfered  with  it? 
comfortable  enjoyment  by  plaintiff. 

Upon  this  verdict  a  judgment  was  rendered,  requiring  the  nuisance 
to  be  abated-  Defendants  moved  for  a  new  trial,  which  was  overruled, 
and  appeal  taken. 

Sanderson  &  Hewes,  for  Appellants. 

Ist  The  Court  below  erred  in  striking  out  that  portion  of  the 
answer  which  alleges  that  the  lot  claimed  by  the  respondent,  and  upon 
which  the  pretended  nuisance  was  created  by  appellants,  was  in  the 
heart  of  the  mineral  region,  and  was  public  land,  and  had  never  been 
conveyed  by  the  government  to  respondent  or  any  of  his  grantors. 

2d.  The  Court  below  erred  in  striking  out  that  portion  of  the 
answer  which  alleges  that  appellants'  ditch  was  dug  in  the  summer  of 
1855,  and  has  been  used  ever  since,  and  still  is,  for  the  purpose  of 
conveying  the  waters  of  the  South  Pork  of  the  American  river  from 
a  point  about  five  miles  above  respondent's  lot  to  gold  mining  localities 
lower  down^  and  in  the  vicinity  of  said  stream,  there  to  be  used  for 
gold  mining  purposes ;  that  the  ditch  is  fourteen  miles  long,  and  was 
constructed  at  a  cost  of  $20,000. 

3d.  The  only  facts  upon  which  the  judgment  is  based  are  found  in 
fte  special  verdict,  which  is  as  follows: 

•We,  the  jury,  find: 

*  Fini  —  That  the  plaintiff  was  the  owner  and  in  posseflsion  of  the 
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lot  of  land  described  in  the  complaint  at  the  time  defendants'  ditch 
was  dug^  and  is  still  the  owner. 

''  Second  —  That  such  ditch  was  dug  through  said  lot  by  defendants, 
and  without  the  consent  of  plaintiff. 

"Third — And  that  said  ditch  does  interfere  with  the  comfortable 
enjoyment  of  said  loty  and  injuriously  affects  said  lot." 

These  facts  are  insufficient  to  sustain  the  judgment  of  the  Court 
below,  directing  the  abatement  of  appellants'  ditch. 

4th.  The  Court  below  erred  in  refusing  a  new  trial,  because  the 
statement  and  affidavits,  the  deed-  from  Gordon  to  Weimer,  (which 
action  was  brought  to  enforce  «  render's  lien)  all  show  that  the  re- 
spondent was  not  the  owner  of  the  lot  at  the  time  the  ditch  was  dug. 

As  to  first  point.  The  action  of  the  Court  below  in  striking  out 
those  parts  of  the  answer  specified  in  the  first  and  second  points  above 
set  forth,  can  only  be  sustained  upon  the  ground  that  they  are  sham 
or  frivolous.  A  sham  answer  and  defense  is  one  that  is  false  in  fact, 
and  not  pleaded  in  good  faith.  **  A  frivolous  answer  is  one  that  shows 
no  defense,  conceding  all  that  it  alleges  to  be  tnie.''  (Brown  v. 
Gimsan,  1  Code  Eep.,  New  Series,  1856.)  It  is  not  contended  that 
the  portions  stricken  out  of  the  answer  in  this  case  come  within  the 
definition  of  a  sham  answer  given  above ;  but  it  is  contended  that  they 
come  within  that  of  a  frivolous  answer,  and  therefore  we  shall  confine 
our  attention  to  the  latter  question. 

This  action  grows  out  of  an  alleged  nuisance.  In  such  actions 
damages  may  be  recovered,  or  the  nuisance  abated,  or  both  may  be 
done.  (Practice  Act,  sec.  249.)  So  far  as  the  abatement  of  the 
nuisance  is  concerned,  it  is  a  chancery  action.  '^  The  action  may  be 
enjoined  or  abated.''  This  leaves  it  to  the  discretion  of  the  Court; 
and  whether  the  Court  will  do  either  or  not  depends  entirely  upon  tiie 
equity  of  the  case.  (As  to  its  being  in  the  discretion,  see  Bemis  v. 
Clark,  11  Pick.  452,  where  a  similar  statute  is  construed.) 

For  the  purpose  of  enabling  the  Court  to  exercise  its  discretion 
understandingly  and  equitably,  it  was  proper  to  plead  the  matters  in 
question;  for  if  the  plaintiff  sustained  but  trifling  injury  from  the 
alleged  nuisance,  which  could  be  readily  compensated  in  damages,  and 
an  abatement  of  the  nuiaanoe  would  operate  to  the  irreparable  or  great 
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injmy  of  the  defendants,  equity  requires  that  the  plaintiH  should  be 
content  with  his  damages^  and  the  Court  should  exercise  its  discretion 
accordingly.  Hence,  the  fact  that  ihe  land  was  public  land,  and  that 
the  works  of  defendants  weie  of  great  value  and  inipoi'tance,  were 
properly  pleaded,  for  the  purpose  of  enabling  tho  Court  to  render  such 
u  judgment  as  equity  between  the  parties  should  dictate.  The  plea  of 
public  land  was  proper,  for  the  reason  that,  if  the  ditch  ^^as  dug  prior 
to  plaintiff's  title,  he  took  it  as  he  found  it^  and  subject  to  all  rights 
antecedently  acquired.    Crandall  v.  Woods,  8  Cal.  Bep.  136. 

The  Court  below  has,  however,  acted  upon  the  hypothesis  that  the 
fact  of  nuisance  being  determined,  it  followed  of  course,  as  a  matter 
of  law,  that  the  nuisance  must  be  abated,  regardless  of  consequences. 
In  this  the  Court  was  mistaken,  as  we  shall  endeavor  to  show  here- 
after, and  consequently  erroneously  struck  out  those  parts  of  the 
answer  in  question. 

As  to  the  second  point,  to  wit:  insufficiency  of  the  facts  found  to 
flustain  the  decree.  The  facts  are,  that  plaintifF  was  the  owner  at  the 
time  the  ditch  was  dug,  and  is  still ;  that  the  ditch  was  dug  without 
his  consent,  and  that  it  injuriously  affects  the  lot,  &c.  No  damages 
are  found,  notwithstanding  they  are  prayed  for  in  the  complaint.  The 
jury  do  not  find  that,  at  the  time  the  ditch  was  dug,  the  plaintiff  for- 
bade the  defendants  from  digging  it,  but  that  they  dug  it  without  his 
consent.  What  is  the  meaning  of  the  words,  "  without  his  consent? ** 
Does  it  mean  that  he  forbade  them?  Most  certainly  not;  the  words 
certainly  convey  no  such  idea.  The  meaning  is  simply  that  the 
defendants  dug  the  ditch  without  first  obtaining  the  plaintiiFs  per- 
mission, or  that  he  gave  no  express  consent.  The  most  latitudinous 
interpretation  of  the  words  cannot  assign  them  any  other  meaning. 
If  we  are  correct  in  our  understanding  of  the  verdict,  the  plaintiff 
occupies  the  position  of  standing  silent,  while  the  defendants  were 
engaged  in  constructing  the  ditch,  and  is  now  estopped.  Having 
stood  dlent,  and  suffered  the  defendants  to  expend  tlieir  labor  and 
money  without  objecting,  he  cannot  now  disturb  &eir  enjoyment  of  it. 
6  Adol.  ft  Ell.  B.  469;  9  B.  ft  C.  B.  586;  S  B.  ft  Ad.  B.  318, 
note  A;. a  Johns  Ch.  Bep.  116. 

But  concede,  for  the  sake  of  the  argument,  that  the  tnie  meaning 
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of  the  verdict  is  that  the  respondent  forbade  the  appellants  to  dig  the 
ditch ;  even  then  we  say  that  the  facts  do  not  sustain  the  judgment. 
In  order  to  show  himself  entitled  to  an  abatement  of  the  ditch, 
the  plaintiff  must  show  it  to  be  such  a  nuisance  as  a  Court  of  Equity 
would  enjoin;  he  must  show  such  an  injury  as  cannot  be  compensated 
in  damages.  He  has  entirely  failed  to  show  such  a  case.  For  the 
two  years  during  which  this  pretended  nuisance  has  existed,  he  has 
claimed  only  three  hundred  dollars  damages;  and  the  jury,  upon  his 
own  stowing,  refused  him  any  damages.  The  injury,  upon  the  plain- 
tiff's own  showing,  and  according  to  the  verdict^  is  of  the  most  triflin;T 
character.  Courts  of  Equity  will  not  interfere,  unless  the  trespas^^ 
produces  irreparable  injury  or  great  mischief.  It  is  not  every  techni- 
cal nuisance  that  a  Court  of  Equity  will  abate;  but  where  the  injury 
is  trifling,  and  can  be  fully  compensated  in  damages,  it  will  leave  the 
party  to  his  judgment  at  law  for  damages;  and  more  especially  as  in 
this  case,  where  an  abatement  would  result  in  a  great  and  irreparable 
injury  to  the  opposite  party.    Beamis  v,  Clark,  11  Pick.  452. 

"  When  an  injury  will  admit  of  a  pecuniary  compensation,  a  Court 
of  Equity  will  never  interpose.'^  Ingraham  v.  Dumell,  5  Metcalf 
Eep.  118."^ 

As  to  the  fourth  point,  to  wit:  the  Court  erred  in  refusing  a  new 
trial.  The  judgment  roll  in  Gordon  v.  Weimer  shows  that  that  action 
waa  brought  to  foreclose  a  vendor's  lien.  The  present  plaintiff  allowed 
judgment  by  default  in  that  case.  This,  taken  in  connection  with  the 
conveyance  from  Gordon,  shows  that  the  plaintiff  was  not  the  owner 
of  the  lot  at  the  time  the  ditch  was  dug;  if  so,  he  could  not  maintain 
the  action  until  after  he  had  formally  notified  the  defendants  to  abate 
the  nuisance.    Lupton  v.  McLincoln,  1  Stew.  133. 

Tho8.  H.  Williams  for  Bespondent. 

Our  statute  prescribes  that  an  answer,  among  other  things,  may  eon- 
tain  *'  any  new  matter  constituting  a  defense  to  the  action."  Wood's 
Digest,  page  173,  sec.  46. 

And  provides  that  "  irrelevant  and  redundant  matter  contained  in  a 
pleading  may  upon  motion  be  stricken  ouf    Page  174,  sec.  57. 
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And  defines  a  material  allegation  to  be  ^  one  essential  to  the  claim 
or  defense,  and  which  could  not  be  stricken  out  without  leaving  the 
pleading  insufficient 

Irrelevant  matter  and  redundant  matter  is  such,  which,  if  taken  as 
true^  does  not  constitute  a  cause  of  action  or  a  defense  to  the  action. 

This  Court  has  again  and  again  decided  that  a  defendant  in  an 
action  respecting  land,  would  not  be  permitted  to  set  up  outstanding 
title  in  another,  or  in  the  goyemmenty  and  that  as  between  individuals, 
possession  should  be  held  ''  prima  facie  *'  evidence  of  title;  then  clearly 
the  Court  below  was  correct  in  striking  out  the  allegation  that  the  land 
belonged  to  the  government,  and  that  the  government  had  not  conveyed 
to  plaintiff,  because,  if  true,  the  facts  stated  constituted  no  defense. 

The  same  may  be  said  in  regard  to  the  other  matter  stricken  out, 
for  this  Court  has  often  decided  that  a  trespasser  upon*  the  rights  of 
another,  who  is  digging  a  ditch,  cannot  justify  that  he  intends  the 
water  for  mining  purposes;  and  the  value  of  his  ditch  is  immaterial,  as 
the  dollars  and  cents  in  question  cannot  affect  the  rights  of  'the  par- 
ties. Fitzgerald  if.  Urton,  5  Cal.  308;  Tartar  v.  Spring  Creek  Water 
and  Mining  Co.  6  Cal.  395;  and  Burdge  «.  Underwood,  6  Cal.  45. 

I  invite  special  attention  to  the  last  case  cited,  as  it  is  more  directly 
in  point  than  cases  are  usually  found. 

The  cause  of  action,  the  judgment  sought,  the  facts  in  the  case,  and 
the  judgment  rendered,  agree  precisely  with  this  case,  with  this  excep- 
tion— ^the  Coxirt  there  finds  one  hundred  and  fourteen  dollars  damages, 
the  cost  of  filling  the  ditch,  while  in  this  case  the  judgment  requires 
the  defendants  to  fill  it  at  their  own  cost,  or  if  they  fail  to  do  so,  the 
Sheriff  shall  fill  it  at  defendant's  cost,  which  will  amoimt  to'  a  greater 
6iun  than  the  one  hundred  and  fourteen  dollars  in  the  other  case. 

I  might  here  rest  the  case,  but  as  counsel  for  appellants  have  seen 
fit  to  encumber  the  record  with  other  questions,  it  may  not  be  improper 
to  briefiy  notice  some  of  them. 

They  say  ^  that  the  plea  of  public  land  was  proper,  because  if  the 
ditch  was  dug  before  plaintiff  took  up  the  land,  he  took  it  as  he 
found  it,  subject  to  all  rights,  fee.** 

This  is  a  fair  specimen  of  the  defense^  and  can  be  answered  in  two 
ways: 
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Ist.  If  defendants  dug  the  ditch  before  plaintiff's  location  of  the 
land,  they  should  have  positively  and  unequivocally  averred  the  same, 
and  not  reach  it  by  saying  that  the  land  belonged  to  the  government. 

2d.  The  complaint  charges  that  plaintiff  became  the  owner  and 
possessor  of  the  land  in  1852,  and  that  he  was  in  possession  when 
defendants  commenced  digging  their  ditch  in  1855;  and  defendants 
do  not  deny  either  allegation — on  the  contrary,  the  answer  admits 
the  possession. 

Appellants*  counsel  quibble  as  to  whether  the  jury  meant  that 
plaintiff  forbade  the  defendants  entry  upon  his  lot;  but  conclude  at 
length  that  the  question  is  immaterial. 

The  verdict  must  be  taken  in  connection  with  the  pleadings,  and 
it  will  be  found  that  the  only  issue  made  upon  this  branch  of  the 
case  was,  whether  defendants  entered  against  the  will  of  plaintiff; 
and  upon  that  point  the  jury  find  for  plaintiff.  It  will  be  observed 
that  the  denial  of  defendants  is  evasive,  and  that  they  do  not  even 
notice  {he  allegation  which  charges  that  plaintiff  has  frequently 
requested  a  removal  of  their  works,  and  that  the  ditch  be  filled. 

But  they  say  that  plaintiff  stood  by — saw  their  work  going  on 
without  forbidding  it — thereby  tacitly  consenting  to  the  trespass. 

To  which  there  are  two  answers: 

1st.  The  entry  by  defendants  was  "  prima  facie  **  a  trespass,  and 
fhey  must  show  consent,  either  express  or  implied,  in  defense.  They 
fail  to  charge  the  same  in  the  answer,  to  prove  it  or  to  show  it  by 
the  verdict. 

2d.  The  jury  find  generally  the  entry  against  the  consent  of  plain- 
tiff, which  according  to  strict  language  includes  both  express  and 
implied  consent,  and  the  presumption  is,  that  they  intended  their 
language  to  be  understood  in  its  ordinary  acceptation. 

Appellants  contend,  however,  that  conceding  this  a  nuisance,  itill 
it  is  not  such  a  one  as  should  be  enjoined  or  abated. 

Upon  this  subject  I  understand  the  following  to  be  the  correct  roles 
of  law: 

Isi  That  every  trespasa  or  injury,  however  alight,  is  the  sulgeoi  ol 
an  action. 
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2d.  That  an  injury  which  would  merely  entitle  the  party  to  nominal 
damages  is  not  such  as  would  authorize  an  injunction  or  ahatement. 

3d.  That  where  the  injury  is  more  than  nominal,  and  interferes 
with  comfortable  enjoyment  of  property,  Courts  of  Equity  will  inter- 
pose and  prevent  its  continuance. 

Having  discussed  this  subject  at  some  length  in  the  case  of  Harvey 
ei  aL  v.  Chilton  et  al,,  tried  at  this  term,  I  shall  forbear  extending  my 
remarks  at  this  time,  but  respectfully  refer  the  Court  to  that  case,  and 
the  authorities  there  cited,  both  by  the  counsel  on  the  other  side  and 
myself. 

In  this  case,  the  jury  returned  a  verdict  finding,  in  the  language  of 
the  Act,  liiat  the  ditch  complained  of  does  injuriously  affect  plaintiff's 
lot,  and  interferes  with  his  comfortable  enjoyment  of  it.  And  having 
so  found,  it  was  then  in  the  discretion  of  the  Court  to  abate  the  nui- 
sance; and  I  presume  this  Court  will  not  say  that  such  discretion,  was 
improperly  used. 

The  complaint  describes  the  character  of  the  ditch,  and  shows  its 
effects  upon  the  land,  and  the  answer  does  not  controvert  such  de- 
scription,  from  which  it  appears  that  a  strip  of  plaintiff's  lot,  from 
one  side  to  the  other,  and  from  four  feet  to  ten  or  twelve  wide,  is  ren- 
dered unfit  for  use  so  long  as  the  ditch  may  remain  on  it,  and  neces- 
sarily it  is  inconvenient  to  pass  over  the  ditch,  which  can  only  be  done 
by  small  bridges,  to  cultivate  the  northern  part  of  the  lot. 

Again  calling  attention  to  the  case  of  Burge  v.  Underwood  cited,  I 
leave  the  case  with  a  suggestion  or  two,  in  reference  to  the  motion  for 
new  triaL 

This  motion  is  made  upon  the  ground  of  newly  discovered  evidence, 
to  wit:  that  Weimer  waa  not  the  owner  of  the  land  upon  which  the 
nuisance  was  created* 

The  answers  to  this  motion  are  more  numerous  than  necessary  to 
state,  and  I  will  therefore  only  give: 

1st.  The  affidavit  is  made  only  by  one  defendant,  when  there  were 
many,  and  does  not  pretend  that  the  newly  discovered  testimony  was 
unknown  to  his  co-defendants.  It  is  true,  he  says  that  he  had  the 
chief  defense  of  the  oase,  and  I  presume  that  his  co-defendants  did  the 
$mall  work. 
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2d.  The  deed  and  record  which  he  exhibits  shows  that  the  deed 
from  Oordon  to  Welmer  was  executed  and  filed  in  the  County  Record- 
er's oiiice  nearly  one  year  before  the  commencement  of  this  action, 
and  the  suit  of  Oordon  v.  Weimer  had  been  terminated  before  this  was 
commenced.  How,  under  the  circumstances,  attorneys  could  have 
induced  their  client  to  swear  that  he  by  "  due  diligence  "  could  not 
have  discovered  the  evidence  before  trial,  I  cannot  understand. 

3d.  Weimer  shows  by  his  answer  that,  in  fact,  the  land  was  his  long 
before  the  deed  was  executed,  the  latter  being  withheld  until  the  pur- 
chase money  should  be  paid. 

4th.  Possession  is  sufficient  to  maintain  the  action  against  a  continu- 
ance of  the  nuisance. 

5th.  The  application  should  show  that  the  evidence  is  new,  material, 
not  cumulative;  has  been  discovered  since  the  trial,  and  could  not 
have  been,  by  due  diligence,  discovered  before  trial,  and  will  not  be 
granted  if  the  facts  stated  are  fully  controverted  by  counter  alB  davits. 
Bartlett  v.  Hogden,  3  Cal.  55;  Brooks  v,  Lyon,  (Ibid.)  113;  Burritt 
V.  Gibson,  (Ibid.)  396. 

Tebry,  C.  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court  —  Field,  J.,  concurring. 

The  assignments  of  error  are,  first,  in  striking  out  part  of  defend- 
ants' answer;  second,  that  the  verdict  of  a  jury  did  not  warrant  the 
judgment;  and  third,  refusal  of  the  Court  to  grant  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

The  first  point  is  not  well  taken.  It  has  never  been  held  that  a 
trespasser  upon  lands  in  the  possession  of  another  can  justify  his  acts 
by  setting  up  an  outstanding  title,  in  which  he  has  no  privity.  Nor 
has  it  ever  been  decided  that  the  fact  that  a  party  is  engaged  in  the 
'  construction  of  a  work  requiring  a  large  pecuniary  expenditure,  will 
justify  a  trespass  on  private  property.  The  allegations  were  properly 
stricken  out  as  irrelevant  —  because,  if  true,  they  constituted  no  de- 
fense to  the  action. 

The  second  point  is  answered  by  the  decision  of  this  Court  in 
Burge  V.  Underwood,  (6  Cal.  45)  the  findings  of  which  are  entirely 
analogous  to  the  special  verdict  in  this  case. 
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The  third  objection  is  that  the  Ooiirt  erred  in  refusing  a  new  trial, 
on  the  ground  of  newly  discovered  evidence.  The  evidence  set  out 
in  the  affidavit  consisted  of  a  deed,  which  had  been  recorded  in  the 
Coun^  Recorder's  office  more  than  twelve  months  prior  to  the  trial, 
tnd  the  record  of  a  judgment  in  the  same  Court  in  which  the  cause 
was  tried;  and  we  are  not  able  to  perceive  why  this  evidence  could 
not  as  well  have  been  discovered  before  the  trial,  by  the  exercise  o£ 
the  slightest  d^ree  of  diligence. 

Judgment  affirmed. 


STOCKTON,    Sheriff   of   Shasta   County   v.   COUNTY  OF 
SHASTA.    SAME  v.  SAME. 

A  Sheriff  cannot  maintain  an  action  against  a  eoontj  for  compensation  for 
**  taking  care  of  the  Gonrt  House,  and  keeping  and  guarding  the  Jail  of  the 
conntj  during  his  incumbency  of  tlie  office  of  Sheriff.**  The  law  fixes  his 
compensation  for  the  performance  of  such  official  duty. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
County  of  Shasta. 

These  two  actions  were  institnted  by  the  plaintiff  to  recorer  of  the 
Connty  of  Shasta  compensation  for  taking  care  of  the  Court  Hous^, 
and  keeping  and  guarding  the  Jail  of  the  oonnty,  while  plaintiff  was 
acting  as  Sheriff  of  said  connty.  Plaintiff  had  judgment  in  the  Court 
bdowy  and  the  defendant  appealed  to  this  Court 

Attomey-Oeneral  for  Appellant 

Oarter  A  HinJcley  for  Bespondent 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwik,  J., 
ooncurring. 

These  were  actions  instituted  by  plaintiff  to  recover  of  Shasta 
eofonty  compensation  for  "  taking  care  of  the  Court  House,  and  keep- 
Xau  XL — • 
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ing  and  guarding  the  Jail  of  the  county,  during  hiis  incumbency  of 
the  office  of  Sheriff/' 

In  our  opinion  there  is  no  warrant  or  authority  in  law  for  such  a 
charge,  and  the  Board  of  Supervisors  properly  rejected  the  account 

The  Sheriff,  by  virtue  of  his  office,  is  diarged  with  the  custody  of 
all  persons  arrested  on  civil  or  criminal  process,  and  is  responsible  for 
their  safe  keeping;  for  these  services  he  is,  in  the  case  of  criminals, 
to  receive  a  compensation,  to  be  fixed  by  the  Supervisors  of  the  county, 
and  paid  out  of  the  public  funds,  and  in  the  case  of  persons  confined 
on  civil  process,  to  be  paid  by  the  person  at  whose  instance  the  proc 
esB  was  issued.  In  order  to  perform  this  duty,  it  is  necessary  that 
he  should  have  a  secure  place  in  which  to  detain  persons  committed 
to  his  charge.  Therefore  the  statute  provides  that  the  **  County  Jail 
shall  be  kept  by  the  Sheriff  and  used  as  a  prison  "  for  the  detention 
of  such  persons  as  are  placed  in  his  custody. 

He  is  also  required  to  ''keep  an  office  at  ihe  county  seat  of  his 
county  ^  for  transaction  of  other  business  connected  with  his  station, 
and  would  have  the  same  right  to  demand  compenaation  from  the 
coimty  for  guarding  and  taking  care  of  this  office  as  of  the  JaiL 

The  law  fixes  the  compensation  of  officers  for  the  performance  of 
these  official  duties,  and  it  also  provides  that  no  fees  dutll  be  charged 
for  any  other  services  than  those  mentioned.    (Wood's  Dig.,  p.  453.) 

Judgment  zeverBed. 


HABVET  0i  ob.  v.  OHILTOK. 

Plalntlfni  owaed  certain  mlalnf  elalms  aotf  «|iiuti  lode  oa  tlie  banks  «f  • 
streBin  abore  the  mill  and  dam  of  defendant.  Defendant  commenced  raising 
hl8  dam  two  feet  higher.  Plaintiffs  brought  snlt  against  defendant,  alleging 
that  the  addition  of  two  feet  to  defendant's  dam  was  a  nnlaance.  and  would 
back  the  water  on  to  plaintiffs'  claims,  and  thns  proTsnt  them  from  working 
them,  and  would  also  destroy  their  water  prlyllege  for  a  quarts  mill,  which 
they  Intended  to  constmet:  B^A,  that  the  action  was  prematai«,  aad  that 
the  demurrer  to  the  complaint,  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  eonstltnte  a  cause  of  action,  was  properly  tostalaed. 

The  allowanot  of  eosts  rests  In  the  discretion  of  the  Conrt  of  orlgtnai  Juladletion. 
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Appeal  from  ihe  District  Court  of  the  Eleventh  Judicial  District^ 
County  of  El  Dorado. 

This  was  an  action  to  abate  a  nuisance. 

The  complaint  alleges,  that  plaintiffs  are  owners  of  a  certain  mining 
claim  situated  in  the  bed  of  tiie  North  Pork  of  the  Cosuranes  River, 
about  sixty  rods  above  a  certain  dam  across  said  stream,  belonging  to 
defendant;  and  that  they  are  also  the  owners  of  a  certain  other  mining 
claim  situated  on  the  left  bank  of  said  stream,  and  adjacent  to  the  first 
mentioned  clainL  That  a  part  of  said  plaintiffs  are  the  owners  of  a 
certain  quartz  lode  situated  upon  the  left  bank  of  said  stream,  about 
three  hundred  yards  above  the  dam  of  defendant.  The  said  river 
claim  can  only  be  worked  by  taking  water  from  said  stream  at  some 
point  above  the  same,  by  means  of  a  ditch,  and  using  the  same  with 
machineiy  for  the  purpose  of  draining  said  claim.  That  said  bank 
claim  can  only  be  worked  by  water  taken  as  aforesaid^  with  a  fall  from 
said  daim  sufficient  to  carry  the  tailings  into  said  stream.  That  said 
(fuartE  lode  can  only  be  worked  by  a  mill  situated  at  a  certain  point  at 
the  south  end  of  said  lode,  the  same  to  be  run  by  water  power  obtained 
by  means  of  a  ditch  as  aforesaid.  That  for  the  purpose  of  obtaining 
water  for  the  several  objects  above  named,  the  plaintiffs,  in  March, 
1857,  commenced  'digging  a  ditch  from  a  point  about  one  and  a-half 
miles  above  said  claims,  and  had  about  a  mile  of  the  same  completed 
at  the  time  of  the  grievances  hereinafter  complained  of.  Plaintiffs 
farther  say,  that  all  of  the  aforesaid  operations  could  have  been  suc- 
cessfully carried  on  by  them  as  before  stated,  had  the  defendant  allowed 
bis  said  dam  to  remain  of  the  same  height  as  when  they  were  first 
imdertaken.  In  June,  185T,  the  defendant  conunenced  to  build  his 
dam  higher  than  the  same  originally,  by  about  two  feet  and  a-half,  and 
by  so  doing  has,  and  will  continue  to  back  water  upon  said  claim  in 
the  bed  of  said  stream,  so  as  greatly,  if  not  entirely  to  impede  the  work- 
ing of  the  same;  and  has  and  will  continue  to  back  said  water  opposite 
of  said  bank  claim,  so  as  to  deprive  said  plaintiffs  of  a  fall  suisScient 
to  carry  off  the  tailings  from  said  bank  claim,  and  thus  greatly  impede, 
if  not  entirely  prevent  the  plaintiffs  from  working  said  bank  claim. 
Plaintifb  further  say^  that  ssid  increase  of  the  height  of  said  dam^ 
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does  and  will  cause  the  water  to  flow  back  ao  as  to  destroy  the  mill 
power  of  the  plaintiffs,  intended  to  be  nsed  by  them  in  crashing  their 
said  quartz,  for  they  say  they  cannot  run  said  mill  with  a  less  fall  than 
flf teen  feet,  which  fall  the  previous  height  of  said  dam  enabled  than  to 
secure,  by  means  of  their  said  ditch,  and  that  their  mill  privilege  will 
be  entirely  destroyed,  etc.  The  complaint  concludes  with  a  prayer  that 
a  decree  be  made  requiring  the  defendant  to  remove  the  addition  to 
said  dam. 

The  defendant  demurred  to  this  complaint  on  the  ground  that  it 
did  not  contain  facts  sufScient  to  constitute  a  cause  of  action.  The 
Court  below  sustained  the  demurrer,  and  gave  judgment  for  defendant 
for  full  costs,  including  jury  fee.  Plaintiff  moved  to  retax  costs,  which 
was  denied,  and  he  appealed  to  this  Court 

Sanderson  £  Newell  for  Appellants. 

Does  the  raising  of  his  dam  by  defendant,  operate  as  a  nuisance  to 
the  property  and  rights  of  the  plaintiffs? 

For  the  purposes  of  this  action,  the  plaintiffs  must  be  regarded  a:- 
the  actual  owners  in  fee  of  the  bed  and  banks  of  the  stream,  and  the 
owners  of  a  mill  site  upon  which  they  had  already  taken  measures,  by 
digging  a  ditch,  to  erect  a  mill.  (Merced  Mining  Co.  v.  Fremont,  7 
Oal.  130.)  The  defendant  then  could  not  do  any  act  which  would 
operate  as  a  nuisance  to  the  plaintiff,  in  obedience  to  the  rule  of  the 
common  law,  **  sic  utere  iuo  ut  alienum  non  ladas/* 

In  this  case  irreparable  injury  is  the  direct  result  of  defendant's  act, 
for  it  entirely  prevents  the  use  and  employment  by  plaintiffs  of  their 
property.  It  is  such  a  material  injury  to  property  as  a  Court  of 
Equity  will  prevent  (Winstanley  v.  Lee,  2  Swanst  R.  336;  Attorney 
General  v.  Nichol,  18  Ves.  343;  Cherrington  v.  Abney,  2  Vem.  646; 
Nutbrown  v.  Thornton,  10  Ves.  163;  Mohawk  &  Hudson  Railroad  Co. 
V.  Artcher,  6  Paige,  83.) 

The  bare  flooding  of  plaintiffs'  claims  is  sufficient  to  warrant  the  re- 
lief. (Eepka  v.  Sergeant,  7  W.  &  S.  1;  Pastorious  v.  Fisher,  1  B.  27; 
Ramsey  ei  oi.  v.  Chandler  6<  ol.,  3  Cal.  90;  Remis  v.  Clark,  11 
Pick.  452.) 

"  Where  parties  have  located  a  mining  claim  upon  the  banks  of  a 
stream,  and  are  using  the  bed  of  the  stream  for  the  purpose  of  working 
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their  claim,  any  snbsequent  erection  or  dam  which  will  turn  the 
water  and  hinder  their  work,  is  an  encroachment  upon  the  rights  of 
said  parties/'    (Sims  v.  Smith,  7  Cal.  E.  148.) 

This  canse  having  been  tried  upon  demurrer,  the  Court  improperly 
taxed  jury  fee  and  witnesses'  fees  against  plaintiffs. 

The  costs,  to  say  the  least,  were  in  the  discretion  of  the  Court,  and 
he  ought  not  to  have  taxed  them  all  against  plaintiffs.  (Practice 
Act,  sections  495,  497,  498.) 

Tho3.  H.  Williams  for  Eespondent 

The  first  ground  appellants  (plaintiffs  below)  maintain,  that  the 
complaint  does  state  facts  sufficient  to  constitute  a  cause  of  action^ 
and  that  the  facts  so  stated  warrant  the  relief  sought. 

The  Court  will  observe  by  an  examination  of  the  complaint,  that 
immediate  or  present  injury  is  not  complained  of,  but  when  plaintiffs 
get  the  remaining  third  of  their  ditch  completed,  and  get  ready  to 
build  a  quartz  mill,  and  make  the  other  necessary  arrangements,  bj 
taming  the  river,  Ac,  to  work  the  "river  bed  claim,''  and  also  to 
work  the  **  bank  claim,''  then  they  expect  to  be  injured,  and  have  no 
doubt  but  that  their  said  works  will  be  impeded* 

I  maintain  that  one  who  locates  a  piece  of  ground  for  mining  pur- 
poses only,  owns  it  to  the  extent  of  the  right  to  mine,  and  no  further, 
which  right  and  the  free  exercise  of  it,  no  one  can  lawfully  interfere 
with.  Any  other  doctrine  would  be  destructive  of  aome  of  the  most 
important  interests  of  our  mining  country. 

Appellants  dte  as  authority  the  case  of  the  Merced  Mining  Co.  t« 
Fremont,  7  CaL  B.  130,  of  this  Court;  but  I  think  that  decision 
rather  favors  my  view  of  the  question. 

Judge  Burnett  uses  this  language :  ^  If  a  party  leases  from  another 
a  tract  of  land  for  agricultural  purposes^  upon  which  there  is  a  mine^ 
any  irreparable  injury  to  the  mine  would  not  affect  his  estate,  but  the 
injury  would  be  to  the  estate  of  the  landlord,  and  the  remedy  in 
respect  to  that  injury  must  be  sought  by  the  latter.  But  where  the 
lease  is  of  a  mine,  the  case  is  entirely  different.  The  injury  in  that 
case  is  to  the  estate  of  the  tenant,  and  he  is  the  proper  party  fo  sue." 

Showing  dearly  that  the  inquiry  must  be  whether  an  injury  has 
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been  done,  or  is  about  to  be  done,  the  particular  interest  or  righ  t  of 
the  complainant. 

Nuisance  means  literally,  annoyance;  in  law  it  signifies,  according 
to  Blackstoney  ''anything  that  worketh  hnrt,  inconyenience,  or  dam- 
age/' 

A  private  nuisance  is  ^  anything  done  to  the  hurt  or  annoyance  of 
the  lands,  tenements  or  hereditaments  of  another/'  3  Black.  Com.  215. 

And  our  statute  declares  that  ''anything  which  is  injurious  to 
healthy  or  indecent,  or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  is  a  nuisance,  and  the  subject  of  an  action.** 
Wood's  Dig.,  p.  200,  art.  983. 

Now^  do  the  facts  set  forth  in  the  complaint  show  that  defendants 
have  injured  the  rights  or  interest  of  the  plaintiffs,  or  have  obstructed 
the  free  use  of  their  property;  or  any  other  use  which  they  have  ever 
attempted  to  make  of  it? 

They  cannot  say  that  flowing  the  water  back  injured  the  ground  or 
land,  as  it  seems  never  to  have  been  in  any  other  condition  than  cov- 
ered by  water.  And  they  cannot  charge  that  the  gold  will  rust  or 
otherwise  injure.  Then,  if  they  are  unable  to  aver  injury  to  tht'ir 
right,  they  must  fall  back  upon  the  sole  proposition,  that  we  interfere 
with  the  free  use  and  enjoyment  of  it;  but  that  they  cannot  do,  for 
according  to  their  showing  they  are  not  prepared  to  use  it — are  not 
in  a  condition  to  do  so,  and  may  never  be. 

In  this  connection,  I  will  quote  from  some  authoritiet  bearing  upon 
the  question  under  consideration. 

In  Van  Bergen  v.  Van  Bergen,  8  Johns.  Ch*  E.,  p.  87,  we  find  the 
following:  "  The  cases  in  which  chancery  has  interfered  by  injunction 
to  prevent  or  remove  a  nuisance,  are  those  in  which  the  nuisance  has 
be^  erected  to  the  prejudice  or  annoyance  of  a  right,  which  the  other 
party  had  long  previously  enjoyed.'' 

"  It  must  be  a  strong  and  mischievous  case  of  pressing  necessi^,  or 
the  right  must  have  been  previously  established  ai  law,  to  entitle  the 
party  to  call  to  his  aid  the  jurisdiction  of  this  Court." 

"An  act  in  its  consequences  slightiy  injurious  will  not  support  the 
action."    Palmer  v.  Mulligan,  3  Caine's  B.,  p.  312. 

"It  is  well  established,  that  it  is  not  eveiy  violation  of  the  rights 
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of  snofher  wEicfa  may  be  ranked  under  the  general  head  of  nnisance, 
▼hich  will  authorize  the  interposition  of  the  equitable  powers  of  thii 
Court;  snch  interposition  rests  upon  the  principle  of  a  clear  and  cer* 
tsin  right  to  the  enjoyment  of  the  subject  in  question^  and  it  must 
also  be  a  case  of  strong  and  imperious  necessity,  or  the  right  must 
liaTe  been  preriously  established  at  law."  Olmstead  v.  Loomis,  6 
Barbour,  160,  and  cases  there  dted;  Angell  on  Water  Courses,  see. 
412. 
The  authorities  dted  by  the  other  side  are  entitled  to  but  little 


In  Wynstanley  v.  Lee,  2  Swansi,  the  Court  refused  the  injunction. 

Mohawk  ft  Hudson  B.  B.  Co.  v,  Arthur,  6  Paige,  does  not  belong 
to  this  class  of  cases. 

Cherrington  v.  Abney,  2  Yem.  646.    There  is  no  such  case. 

Bemis  v.  Clark,  11  Pick.  452,  is  more  favorable  to  mine  than  the 
oflier  side. 

Nutbrown  v.  Thornton,  10  Yes.  163,  was  an  action  to  restrain  dis- 
tress by  a  landlord  against  his  tenant,  and  has  no  application. 

Psfltorious  V.  Pisher,  1  B.  27,  and  Bissha  v.  Sergeant,  7  W.  ft  S. 
1,  merely  establish  or  assert  the  doctrine  that  nominal  damages  may  be 
obtained  for  an  injury,  however  insignificant. 

The  two  cases  cited  by  coxmsel  proceed  upon  the  hypothesis  that 
the  plaintiff  was  the  absolute  owner  of  the  land  for  all  purposes,  and 
therefore  any  flooding  would  be  an  injury  or  trespass. 

Attorney  General  v.  Nichol,  16  Yer.  342,  sustains  the  doctrine  for 
which  I  contend;  and  is  so  construed  by  the  Court  in  Yan  Bergen  v. 
Van  Bergen,  3  Johns.  Ch.  B.,  p.  27. 

Bamaey  et  ah  v.  Chandler  et  ai.,  3  Cal.  90,  does  not  help  their 
cause.  In  that  case  the  injury  was  direct,  immediate  and  present 
The  plaintiffs  had  turned  the  river  and  were  ^  proceeding  to  take  out 
large  quantities  of  gold**  when  defendants  flooded  them. 

Tbbby,  C.  J.,  delivered  the  opinion  of  the  Court  —  Fisld,  J*,  and 
Baldwin,  J.,  concurring. 

In  thia  case  we  think  the  demurrer  was  properly  sustained. 

The  con^laint  shows  no  injury  which  has  been  occasioned  to 
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plaintiff  bj  the  act  complained  of.  It  does  not  appear  that  plaintiff 
had  ever  commenced  to  work  the  claims  owned  by  him,  or  that  the 
claims  are  at  all  injured  or  likely  to  suffer  damage  from  the  defend- 
ant's dam.  We  think  the  action  is  premature.  If  after  the  plaintiff 
has  completed  the  improvements  he  has  projected,  and  is  prepared  to 
prosecute  his  enterprise,  he  is  hindered  or  obstructed  by  defendant, 
the  law  will  afford  him  a  remedy. 

The  question  as  to  the  allowance  of  costs  rests  in  the  discretion  of 
the  Court  below,  and  we  think  there  has  not  in  this  case  been  such  an 
abuse  of  discretion  as  would  warrant  our  interference. 

Judgment  afSrmed, 


BOOEBS,  PuBuo  Administrator,  v.  HOBERLEIN. 

A  Poblle  Administrator,  hftTliif  admlntstratloii  of  aa  estate,  contlnoaa  sndi 
administration  after  the  expiration  of  his  term  of  office,  and  until  his  authority 
is  directly  set  aside  or  Indirectly  revoked  by  another  appointment 

To  Test  the  Incoming  administrator  with  title  to  the  estate,  there  most  be  a 
•  grant  of  administration  to  him;  the  mere  handing  over  the  papers  by  the 
old  administrator  to  the  new  Is  not  sufficient. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
County  of  San  Francisco. 

This  was  an  action  in  the  name  of  the  plaintiff,  as  Public  Admin" 
istrator  of  the  County  of  San  Francisco,  to  recover  from  the  defend- 
ant certain  rents  due  by  virtue  of  a  lease  from  Samuel  Flower,  former 
Public  Administrator  of  said  county,  and  as  such  in  charge  of  the 
estate  of  Auguste  Deck,  deceased. 

In  December,  1855,  the  Probate  Court  of  the  City  and  County  of 
San  Francisco,  by  a  simple  order,  and  without  the  presentation  of  a 
petition,  directed  letters  of  administration  to  issue  to  Samuel  Flower, 
the  then  Public  Administrator  of  that  county,  upon  the  estate  of  A. 
Deck,  deceased.  Flower^s  term  of  office  expired  in  November,  1856, 
and  he  was  succeeded  by  the  plaintiff.  Flower  delivered  to  the  plain- 
tiff, as  his  successor,  all  the  papers  and  property  of  said  estate,  but  no 
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order  of  the  Probate  Court  of  that  county  was  made  directing  letters 
to  issue  to  said  plaintiff,  nor  did  they  ever  issue. 

The  question  presented  by  the  record  is,  whether  a  Public  Adminis- 
trator, having  administration  upon  an  estate,  continues  such  adminis- 
tration  after  the  expiration  of  his  term  of  office,  or  whether  the  admin- 
istration follows  the  office  into  the  hands  of  the  succeeding  incumbent, 
who  may  sue  without  obtaining  a  grant  of  administration  on  the  par- 
ticular estate. 

Plaintiff  had  judgment  in  the  Court  below,  and  the  defendant 
appealed. 

EeydenfMi  for  Appellant. 

1.  The  first  assignment  of  error  is,  that  the  declaration  is  insuffi- 
dent  to  support  the  judgment. 

The  suit  is  upon  a  lease  made  between  defendant  and  Samuel 
Flower,  as  Administrator  of  Deck. 

The  contract  is  either  personal  to  Flower,  or  in  his  representative 
capacity.    In  either  case,  there  is  no  right  in  the  plaintiff  to  recover. 

If  *'  personal,''  then  the  case  shows  no  assignment  by  Flower  to  the 
plaintiff. 

If  representative,  then  it  is  insisted  that  Flower  is  still  Administra- 
tor of  Deck,  and  plaintiff  is  not 

Plaintiff  has  not  taken  out  letters  of  administration,  nor  had  any 
grant  of  administration  by  order  of  the  Probate  Court. 

Flower  has  never  been  removed,  nor  had  his  letters  revoked,  nor 
has  he  resigned. 

In  Beckett  v.  Selover,  7  Cal.  215,  this  Court  held  that  letters  of 
administration,  or  an  order  of  the  Probate  Court  appointing  an  Ad- 
ministrator, was  essential ;  and  so  Williams  on  Executors,  and  all  the 
authorities,  hold  that  letters  are  the  title  of  the  Administrator  to  the 
estate,  without  which  he  has  no  right 

In  creating  the  office  of  Public  Administrator,  the  law  intended 
only  to  add  one  more  to  a  class  to  whom  letters  were  to  be  granted. 

See  Wood's  Digest,  p.  396,  art  2250,  where  the  law  declares  — 
^Administration  shall  he  granted,"  &c.,  and  where  the  Public  Admin- 
istrator is  the  eighth  in  a  dassificalion  containing  ten  dasset.    Imme* 
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diately  preceding  fhis  section  is  given  the  form  of  letters  of  adminis- 
tration. 

It  is  insisted^  upon  a  proper  construction  of  this  statute,  that  the 
Public  Administrator  does  not  hold  the  administration  of  estates  by 
virtue  of  his  oflBce,  but  by  virtue  of  his  letters  of  administration. 

He  obtains  the  letters  by  virtue  of  his  ofiSce,  as  being  one  of  a  class 
entitled  to  administer;  but  having  once  obtained  letters,  he  holds  like 
any  other  Administrator,  by  virtue  of  his  letters,  and  la  entitled  to 
continue  in  the  administration  until  the  estate  is  closed  up,  independ- 
ent of  his  tenure  of  office  as  Public  Administrator. 

Among  the  classes  entitled  to  administer  is  ''ninth;  creditors/' 
Now  if  letters  be  granted  to  a  creditor,  and  he  immediately  pays  his 
own  debt  and  thus  ceases  to  be  a  creditor,  does  he  lose  his  right  to 
administer;  and  could  another  creditor  come  in  and  demand  a  revoca- 
tion of  his  letters,  and  an  issue  of  letters  to  himself? 

And  yet  this  would  be  strictly  analogous  to  the  claim  set  up  here, 
that  the  expiration  of  the  office  of  Public  Administrator  takes  away 
from  the  late  incumbent  the  right  to  administer  by  virtue  of  his  letters. 

Such  was  certainly  not  the  intention  of  the  Legislature.  Two  dif- 
ferent Acts  show  what  was  the  legislative  exposition. 

The  Act  of  March  8,  1851,  a  special  Act  for  San  Francisco  county, 
provides  for  an  immediate  election,  and  that  after  the  election  fhe 
PSES1SKT  incumbent  should  hand  over  everything  to  his  successor. 

The  Act  of  April  15, 1851,  provides  for  similar  dections  throughout 
the  State,  and  again  directs  ^  the  present  incumbents  shall  turn  over, 
etc.,  to  their  successors." 

Nothing  can  be  clearer  than  flie  inference,  that  without  the  pro- 
visions above  cited,  the  incumbents  would  have  held,  by  virtue  of  their 
letters,  even  after  their  terms  expired;  and  it  may  possibly  admit  of 
question  whether  their  rights  were  not  of  such  a  character  that  the 
Legislature  could  not  direct  them. 

If,  as  is  contended  here,  administration  exists  in  the  plaintiff,  then 
we  have  the  anomalous  proposition  that  it  exists  in  two  persons  by 
totally  different  tities,  originating  at  different  times;  for  if  Flower  was 
administrator,  he  was  not  so  by  virtne  of  hu  oBee,  but  by  virtues 
of  an  order  of  the  Probate  Oourt 
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Even  then,  if  his  oflSce  ceased,  his  powers  nnder  the  order  did  not 
cease,  and  his  letteis  have  not  been  revoked.  The  grant  of  letters  is 
to  Flower,  not  to  the  Public  Administrator,  and  although  he  is  called 
Pnbhc  Administrator,  this  is  only  descripiio  persanas. 

His  letters  granted  to  him  by  name  cannot  enure  to  his  successoi* 
in  oflBce.  It  is  his  evidence  of  tide,  and  cannot  be  evidence  of  title  in 
aootber;  it  is  a  personal  tmat^  and  most  remain  so  until  revoked  or 


DmM  Bogen  for  Bespondent 

The  Public  Administrator  is  a  public  officer  of  the  particular  eomnty 
for  which  he  may  be  elected. 

It  is  necessary  to  examine  briefly  the  different  Acts  of  the  Legisla- 
ture in  relation  to  this  office,  in  order  to  find  out  the  laws  applicable* 
to  it  now,  and  what  are  the  duties  and  powers  defined  by  them. 

In  the  law  of  1850,  in  relation  to  the  estates  of  deceased  person^  in 
chapter  14,  section  304,  the  appointment  of  a  Public  Administrator 
was  invested  in  the  Probate  Court  of  each  county.  This  appointment 
was  made  by  a  mere  entry  upon  its  minutes. 

By  this  law  it  is  evident  that  there  was  no  intention  to  invest  him 
with  the  ordinary  powers  of  an  administrator  of  a  particular  estate, 
because  his  duties  are  particularly  defined,  which  were  —  the  preserva- 
tion of  estates  in  particular  instances,  and  the  collection  of  the  assets. 

By  virtue  of  his  office  he  could  not  receive  general  letters,  because 
he  was  not  named  in  section  52  as  one  to  whom  letters  could  issue. 
Under  this  law,  the  Public  Administrator  took  charge  of  some  estates 
and  held  them  for  their  mere  preservation,  in  his  official  capacity;  and 
hence,  upon  the  expiration  of  his  term  of  office,  his  duties  and  powers 
ceased  and  devolved  upon  his  successor.  March  8th,  1851,  by  a 
special  law  applicable  only  to  the  County  of  San  Francisco,  this  office 
was  made  elective,  and  it  was  made  the  duty  of  the  (then)  present 
Administrator  to  deliver  over  to  his  successor  all  papers,  assets,  etc. 
This  was  supplied  by  that  of  April  15th,  1851,  making  the  office 
elective  in  each  of  the  counties.  This  law  retained  the  section  requir- 
ing &e  present  Administrator  to  deliver  over  to  his  successor  the  prop* 
erty  of  the  estates.    The  general  law  of  1850  was  repealed  by  that 
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passed  May  let,  1851.  In  section  52  of  this  law,  the  Public  Admin- 
istrator is  named  as  one  who  is  entitled  to  receive  general  letters  of 
administration  on  particular  estates;  but  that  section  (310)  in  the  law 
of  1850,  defining  the  duties  of  the  Public  Administrator,  is  omitted. 
Many  of  the  sections  of  the  law  of  April  16th,  1851,  in  relation  to  the 
Public  Administrator,  have  been  amended,  and  are  repealed ;  but  sec- 
tions 6  and  7  remain. 

It  is  difficult  to  account  for  the  presence  in  section  6  of  this  law  of 
the  word  "  present,"  except  as  arising  from  bad  legislation;  because  it 
is  only  by  virtue  of  this  section  that  it  was  made  incumbent  upon  the 
Public  Administrator  to  deliver  to  his  successor  anything  pertaining  to 
the  estates  held  by  him.  Has  this  section  expired  by  its  own  linnta- 
tion,  or  is  it  still  in  force?  If  the  section  is  to  receive  a  strict  con- 
struction, it  has  undoubtedly  executed  itself,  because  the  word  '*  pres- 
ent ''  can  only  be  construed  as  referring  to  the  Public  Administrator 
then  holding  the  office ;  but  if,  on  the  other  hand,  this  Court  construes 
the  word  as  surplusage,  and  that  it  was  the  intention  of  the  law-makers 
to  retain  the  section,  it  may  not  then  be  difficult  to  solve  the  question 
involved  in  this  case. 

The  only  sections  particularly  defining  the  duties  of  the  Public 
Administrator  are  sections  88,  304  and  305.  It  seems  he  holds  the 
estates  committed  to  his  charge  by  virtue  of  these  sections  simply  as  a 
special  Administrator!  Under  section  52,  he  receives  letters  of  admin- 
istration because  he  is  the  Public  Administrator  —  not  because  of  any 
connection  with  the  particular  estate ;  and  upon  the  expiration  of  his 
official  term,  his  duties  and  powers  as  a  public  officer  cease,  and  the 
further  execution  of  the  trust  devolves  on  his  successor  in  office. 

If  the  Administrator  is  a  public  officer,  giving  bond  and  taking  an 
official  oath,  why  is  there  not  on  the  expiration  of  this  office  a  termina- 
tion of  his  duties  and  powers?  There  is  no  law  particularly  applica- 
ble to  him  whereby  he  is  exempted. 

With  all  public  officers,  their  public  functions  cease  with  the  expira- 
tion of  their  office,  with  but  one  exception,  that  of  the  Sheriflf;  and  in 
his  case  there  is  an  express  provision  of  law. 

If  then,  there  is  no  provision  of  law  continuing  his  connection  with 
the  administration  of  a  trust  after  the  expiration  of  his  official  term, 
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there  is,  by  mere  operation  of  law,  not  only  a  change  of  administra- 
tion but  a  legal  transfer  of  his  letters^,  and  all  assets  in  his  possession. 

Wm.  W.  Crane  for  Bespondent 

L  The  various  provisions  of  the  statute  aU  indicate  that  an  office 
wag  created,  with  distinct  duties  attendant  upon  it.  If  the  proposition 
of  the  appellant  be  true,  the  Legislature  would. merely  have  enacted 
that  a  Public  Administrator  shall  be  elected  in  each  county,  prescrib- 
ing his  term ;  then  the  general  statutes  relative  to  the  estates  of  de- 
ceased persons  would  point  out  his  class,  and  regulate  all  his  duties; 
but  it  goes  further,  and  creates  an  office  as  distinct  and  necessary  to 
the  functions  of  government  as  that  of  District  Attorney,  County 
Treasurer  and  others. 

If  the  duties  of  the  Public  Administrator  appertain  to  an  office,  as 
contended  for,  then  we  submit  that  the  general  rule  governing  the 
rights  and  duties  of  incumbents  in  office  must  prevail  in  this  as  In 
other  cases,  viz.:  that  as  to  the  incumbent  personally,  they  are  de- 
pendent upon  his  tenure  of  office,  commencing  and  ending  with  it. 
The  separation  of  the  incimibent  from  office  is  recognized  in  the 
case  of  The  People  v.  Langden,  8  Cal.  1. 

The  condition  of  his  bond  is,  that  he  will  account  for  and  pay  over 
all  moneys  and  property  that  may  come  into  his  hands,  ''  as  such 
Pvblic  Administrator/'  Now,  if  after  he  ceases  to  be  Public  Adminis- 
trator and  becomes  a  private  one,  he  receives  money  due  the  estate 
and  misapplies  it,  his  sureties  would  not  be  liable. 

n.  The  appellant  urges  that  the  Public  Administrator  did  not  hold 
the  estate  of  Deck  by  virtue  of  his  oflSce,  but  by  virtue  of  the  lettera 
granted  to  him.  This  is  not  altogether  true.  It  is  too  broadly  stated. 
He  is  entitled  to  hold  both  by  virtue  of  his  office  and  the  letters.  He 
could  not  demand  the  letters  unless  he  was  Public  Administrator,  nor 
could  he  hold  the  estate  unless  in  the  first  instance  acquired  by  letters. 
The  case  of  Beckett  v.  Selover  merely  decides  that  there  must  be  a 
judicial  grant  of  administration  in  each  case,  in  the  first  instance;  but 
it  does  not  decide  that  the  Public  Administrator  thereby  becomea 
invested  with  a  personal  title  which  continues  until  the  estate  is  closed. 
The  granting  of  letters  is  only  a  statutory  mode  of  bringing  the  estate^ 
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within  the  control  of  the  office;  and  whoever  at  the  time  is  the  incum- 
bent performs  the  duties  of  the  office.  Most  of  the  State  and  County 
officers  take  property  into  their*  possession  by  means  of  certain  legal 
forms:  for  instance,  the  mode  in  which  County  Treasurers  acquire 
school  moneys  from  the  State.    (Laws  of  1855,  p.  230.) 

The  office  always  continues,  though  the  incumbent  may  be  different. 
If  the  title  of  a  succeeding  Public  Administrator  is  questioned,  he  is 
only  obliged  to  exhibit  the  grant  of  letters  to  his  predecessors  and  his 
own  commission  to  make  out  a  prima  facte  case. 

The  learned  counsel  for  the  appellant  says  in  his  brief:  ''Now  if 
letters  be  granted  to  a  creditor,  and  he  immediately  pays  his  own  debt 
and  thus  ceases  to  be  a  creditor,  does  he  lose  his  right  to  administer, 
and  could  another  creditor  come  in  and  demand  a  revocation  of  his 
letters,  and  an  issuance  of  letters  to  himself?  and  yet  this  would  be 
strictly  analogous  to  the  claim  set  up  here.'' 

In  the  first  place,  all  the  persons  authorized  by  the  statute  to  receive 
letters  except  the  Public  Administrator,  are  so  authorized  because  of 
a  personal  connection  with  or  interest  in  the  estate. 

Secondly.  Under  our  statutory  system,  a  creditor  cannot  pay  hjs 
debt  until  the  estate  is  wound  up,  and  a  decree  of  distribution  entered; 
and  the  contingency  suggested  could  not  arise. 

in.  It  is  urged  that  the  administration  does  not  pass  to  the  suc- 
cessor in  office  because  of  the  absence  of  an  express  provision  to  that 
effect 

If  the  theory  urged  above  be  correct,  vix:  that  all  property,  papers, 
money,  ete.,  attend  the  office  and  not  the  incumbent,  then  no  enact- 
ment 18  necessary;  such  seems  te  have  been  the  Legislative  under- 
standing. It  will  be  seen  that  no  such  provision  is  made  in  reference 
to  flie  County  Clerks,  (Wood's  Digest,  p.  88)  District  Attorney,  (p. 
64)  Coroner,  (p.  112)  Assessor,  (p.  55)  Treasurer,  (p.  712)  Clerk 
of  Supreme  Court,  nor  Superintendent  of  Public  Instruction. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Terbt,  0.  J., 
concurring. 

This  case  comes  here  upon  a  single  point  made  by  an  agreed  stete 
of  facts;  this  is  whether  the  Public  Administrator  of  San  Francisco 
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County,  having  administered  upon  an  estate,  continues  such  adminis- 
tration after  the  expiration  of  his  term  of  ofSce,  or  whether  the  admin- 
istration follows  the  o£5ce  into  the  hands  of  the  succeeding  incumbent, 
who  may  sue  without  obtaining  a  grant  of  administration  on  the  par- 
ticular estate.  This  question  depends  upon  the  construction  of  our 
statutes.  The  first  Act  upon  the  subject  of  Public  Adminif^trators 
vas  passed  in  1850.  (Acts  of  1850,  p.  403,  ch.  14,  section  304.) 
This  Act  provided  that  the  Probate  Court  might,  by  an  order  entered 
on  its  minutes,  appoint  a  Public  Administrator  for  the  County,  who 
should  hold  office  for  one  year,  and  until  his  successor  was  qualified. 
This  Act  defines  the  rights  and  duties  of  this  class  of  public  officers. 
Section  312  provides  that,  if  at  any  time,  letters  testamentary  or  of 
administration  be  regularly  granted  on  such  estate  to  any  other  per- 
son, the  Public  Administrator  shall,  under  the  order  of  the  Probate 
Court,  account  for,  pay  and  deliver  to  the  Executor  or  Administrator 
thus  appointed,  all  the  money^  property,  debts,  papers,  or  other  estate 
of  the  person  deceased.  Section  317  provides  that  the  Probate  Court 
may  at  any  time  order  the  Public  Administrator  to  account  for,  and 
deliver  all  the  money  and  property  of  any  estate  in  his  hands  to  the 
heirs  or  to  the  Executor  or  Administrator  regularly  appointed. 

It  will  be  observed  that  nothing  is  said  in  this  statute  —  which  is 
file  basis  of  all  the  legislation  on  the  subject  —  about  the  handing 
over  of  papers^  etc,  to  the  succeeding  Public  Administrator. 

The  next  Act  is  that  of  April,  1851.  (Acts  of  1851,  p.  206.)  The 
first  section  of  this  Act  provides  that  there  shall  be  elected  in  and 
for  each  of  the  organized  counties  in  ^is  State  a  Public  Administrator^ 
who  shall  continue  in  office  until  his  successor  is  qualified.  By  section 
6  it  is  provided  that  it  shall  be  the  duty  of  the  present  Public  Admin- 
iitiraiorB  each  to  account  for,  pay  over  and  deliver  to  his  successor, 
within  twenty  days  after  he  shall  have  been  qualified,  all  moneys, 
property,  etc.,  which  may  have  oome  into  his  possession  as  such 
Administrator,  or  be  held  by  him  by  virtue  of  his  office.  Section  7  pre- 
aeribes  a  penalty  for  non-compliance  with  section  6,  against  those  now 
Mding  the  office.  Section  305  of  Act  of  May  Ist,  1851,  (Acts  of 
1851,  p.  418)  provides  that  the  Public  Administrator  shall  make  a 
ptifect  inventory  of  all  such  estate  taken  into  his  possession,  and 
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administer  and  account  for  the  same  as  near  as  circumstances  will  per- 
rmiy  according  to  the  law>  prescribing  the  duties  of  administration^ 
subject  to  the  control  and  direction  of  the  Probate  Court. 

Section  52  of  the  general  Act  concerning  estates  of  deceased  per- 
sons (Acts  of  1851,  p.  434)  prescribes  the  persons  to  whom  adminis- 
tration shall  be  entitled  in  their  order.  Ist  To  the  surviving  husband 
or  wife.  ♦  ♦  8th.  To  the  Public  Administrator.  9th.  Creditors. 
10th.  Any  person  or  persons  legally  competent.  Art.  2349,  section 
281  (Wood's  Dig,  419)  provides  for  the  removal  of  any  Executor  or 
Administrator,  etc. 

In  Beckett  v.  Selover,  (7  Cal,  216)  this  Court  held  that  the  Public 
Administrator  is  not  entitled  to  administer  upon  every  estate,  and 
there  must  be  a  judicial  grant  of  administratibn  to  him  in  each  par- 
ticular case,  of  which  his  official  commission  is  not  proof;  and  he  must 
show  the  grant  of  administration  like  every  other  Administrator. 

It  will  be  seen,  from  this  review  of  the  statutes,  that  it  is  nowhere 
provided  that  the  Public  Administrator  shall  hand  over  to  the  succeed- 
ing incumbent  of  the  office  the  papers,  or  that  the  latter  succeeds  to 
the  unfinished  business  of  estates.  By  virtue  of  his  office,  it  is  true 
he  is  entitled  to  a  grant  of  administration,  as  by  virtue  of  his  debt  a 
creditor  is  entitled,  but  it  does  not  follow  from  this  that  the  grant  is 
limited  in  time  or  by  the  existence  of  this  relation*  The  statutes  seem 
ex  industria  to.  exclude  this  idea.  In  one  provision,  the  duty  is 
imposed  expressly,  under  a  penalty,  upon  the  then  existing  Public 
Administrators,  if)  hand  over  the  papers,  etc.;  and  by  other  sections 
it  is  incumbent  upon  them  to  deliver  the  property,  etc.,  to  the  Admin- 
istrator regularly  appointed. 

It  may  have  been  the  intention  of  the  Legislature  to  confine  the 
entire  administration  of  an  estate,  once  granted  to  a  Public  Adminis- 
trator, to  the  person  to  whom  the  letters  are  granted;  since  it  might 
lead  to  great  confusion,  and  expense,  and  trouble,  in  shifting  the  ad- 
ministration to  as  many  different  hands  as  there  should  be  Public 
Administrators.  In  this  case  a  grant  of  administration  was  made  to 
Flower,  former  Public  Administrator;  and  no  grant  was  made  to  Rogers, 
the  plaintiff  here.  This  was  necessary,  as  held  in  Beckett  v.  Selover,  to 
give  him  any  title  to  the  estate.  The  mere  handing  over  the  papers 
by  Flower  to  him  did  not  vest  him  with  the  title  to  sue  in  this  case. 
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The  main  argument  urged  by  the  respondent  against  this  view  is, 
that  as  these  powers  and  duties  of  the  Public  Administrator  exist  by 
rirtne  of  his  office,  they  must  necessarily  expire  with  the  office.  But 
this  depends  upon  the  nature  of  the  office,  and  upon  the  Act  creating 
it  At  common  law,  a  Sheriff  was,  after  the  expiration  of  his  term, 
from  a  principle  of  convenience,  considered  in  some  respects  as  an 
officer;  he  could  finish  some  kinds  of  business  which  he  had  begun. 
Aaii  so  it  has  been  held  in  other  States,  that  an  Executor  or  Adminis- 
trator, after  his  resignation  or  removal,  is  to  be  treated,  for  purposes 
of  settlement,  remedies,  etc.,  as  Administrators  in  office.  We  do  not 
see  that  estates  would  not  be  as  safe  in  the  hands  of  the  first  incum- 
benty  as  in  those  of  hia  gucceflsor;  while  many  considerationB  of  con- 
Tenience  and  expedition  in  the  settlement  of  estates  are  involved  in  the 
continuing  of  the  management  of  them  in  the  hands  to  which  they 
were  first  committed.  At  least,  it  would  seem  to  be  clear  that  the  grant 
of  administration  must  continue  the  authority  and  power  of  the 
grantee  until  it  is  directly  set  aside^  or  indirectly  revoked  by  another 
appointment 

Upon  the  agreed  facts,  therefore,  we  think  the  law  is  for  the 
defendant 

Judgment  reversed. 


8ATRB  V.  SMITH  et  d. 
Wlicre  there  are  no  sMtgnxseiit  of  efTon*  the  appMl  will  be  dlsmlMeO. 
Appeal  from  the  County  Court  of  Yuba  County. 
W.  P.  WUkins  for  Appellant 
L.  P.  And  for  Eespondent 

Terbt,  C.  J.y  at  the  April  Term,  1888,  ddiv«ied  tbe  opinion  of  tne 
Oout — Burnett,  J^  concurring. 

Appeal  ditmiased  for  want  of  aarignmwit  of 
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COUNTY  OF  EL  DORADO  v.  REED,  Countt  Theasubbr,  AND 
HIS    SURETIES. 

Vke  Bosrd  of  Snperrlson  of  a  Coonty  cannot  aettle  with  the  County  Treaaurer 
at  a  special  meeting  of  anch  Boac^  onless  they  have  fl»t  glyen  pobUc  notice 
of  such  meeting,  and  specified  in  auch  notice  that  anch  buslneaa  will  be 
transacted. 

ll  order  to  give  the  amplest  opportnnlty  to  the  District  Attorney,  or  dtlieos  who 
desire  to  do  so,  to  contest  the  allowance  of  Improper  demands  against  the 
PuiiHc  Treasory,  the  bnsinese  of  the  Supervisors  is  required  to  be  transacted 
at  the  regular  oMStlngs  required  1^  law;  or  If  at  apecial  meettnga,  p«blle 
uuLic-«  uiUAi  be  given  of  the  buslneas  to  be  so  transacted;  and  unleaa  anch 
notice  be  given,  the  acta  of  the  Superrlsors  are  a  nullity. 

Appeal  from  the  District  Court  of  the  Eleyenth  Judicial  District, 
County  of  El  Dorado. 

The  facts  sufficiently  appear  in  the  (q[iinioa  of  the  CourL 

Sanderson  dk  NeweU  for  Appellants. 

We  insist  that  the  Court  erred  in  this  case,  bj  reyiewing  the  action 
of  the  Board  of  Supervisors. 

1st.  Because  the  law  clothed  them  with  power  to  settle  with  the 
Treasurer,  audit  his  accounts,  and  make  him  his  proper  allowances. 
That  the  exercise  of  that  power  was  a  judicial  act,  and  an  error  com- 
mitted by  them  in  its  exercise  could  not  be  enquired  into  collaterally 
Wood's  Digest,  p.  694,  sec.  9. 

2d.  The  only  case  in  which  the  acts  of  Supervisors  could  be  ques- 
tioned collaterally,  is  where  the  record  discloses  that  they  acted  with- 
out jurisdiction.  In  Hiis  case  their  record  disdoses  no  sudi  fact, 
because  they  are  authorised  to  audit  and  ascertain  the  state  of  ac- 
counts between  the  Treasurer  and  the  County,  and  in  this  instance 
were  in  the  exercise  of  that  power,  and  part  of  their  allowances  are 
admitted  to  be  legal  charges. 

3d.  The  action  of  the  Board  is  in  the  nature  of  a  judgment,  and 
like  a  judgment,  when  questioned  collaterally,  must  be  respected  as 
a  whole,  or  disregarded  entirely  (being  a  nullity) .  In  this  case  their 
action  cannot  be  treated  as  a  nullity,  nor  did  the  Court  so  treat  it,  for 
he  credits  Beed  with  all  the  aUowances  but  one.  People  9.  Sup.  of 
El  Dorado  Co.,  8  Cal.  68. 
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4tlL  The  Court  erred  in  thus  reviewing  collaterally  these  allow- 
ances, allowing  some  and  disregarding  others  of  them;  he  should  have 
admitted  the  settlexsent  as  a  wh<de^  or  disregarded  it  entirely. 

5th.  An  erroneous  action  of  the  Board,  where  fhey  have  jurisdic- 
tion, camiot  be  reviewed  collaterally,  but  the  error  must  be  corrected 
by  a  writ  of  certiorari:  until  so  corrected  it  is  conclusive.  2  Sandford, 
472;8Cal.  58. 

6tiL  In  making  the  final  settlement  of  the  Treasurer,  the  Auditor  is 
clothed  with  no  judicial  functions,  but  must  be  governed  by  the  allow- 
ances of  the  Board;  to  give  him  additional  power  would  be  to  make 
him  an  appellate  judicial  tribunal  to  review  their  proceedings  at 
diflcietion. 

Brumfield  and  Attomeg-General  for  BesponAent 

Cited  Wood's  Digest,  698,  see.  S,  also  pp.  694^  714,  66;  S  Oil- 
man's Bep.  232;  8  Scant  Bep.  SS7;  Wood's  Digest,  696. 

Tbrbt,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J., 
and  Fbld,  J.,  concurring* 

This  was  an  action  on  the  official  bond  of  a  Omnty  Treasurer. 

The  defense  relied  on  is  a  settlement  with  the  Board  of  Supervisors, 
at  which  setttement  certain  allowancea  were  made  to  the  Tveasoier, 
leaving  a  balance  due  the  county  of  seventy-tinee  dollars,  which  was 
paid  by  Beed  to  his  successor  in  office. 

It  appears  that  this  settiement  and  allowance  was  made  by  tiie 
Supervisors  at  a  special  meeting,  called  for  the  transaction  of  other 
business;  and  that  the  settiement  of  the  Treasurer's  accounts  was  not 
specified  in  the  order  calling  the  meeting,  as  part  of  the  business  to 
be  performed. 

Section  5th  of  the  Act  ^concerning  Supervisors  (Wood's  Digest, 
693)  provides  that  when  a  special  meeting  of  the  Board  of  Super- 
risors  is  required,  the  order  calling  such  meeting  shall  be  entered  in 
the  records  of  the  Board,  etc.  •  •  The  order  shall  specify  the 
bnsinesB  to  be  performed,  and  no  other  ehaJl  he  transacted  at  euch 
special  meeUng/* 

Tlie  Teamn  of  the  prohibition  contained  in  Hiis  sedion  it  fully 
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explained  by  the  Act  of  May  12th,  1853,  (Wood's  Digest,  65) 
which  provides  that  the  District  Attorney,  when  not  engaged  in  the 
other  Courts  as  criminal  prosecutor,  shall  attend  the  sittings  of  the 
Board  of  Supervisors,  "when  engaged  in  auditing  accounts  and 
claims  brought  against  the  county,  and  in  all  cases  oppose  such 
accounts  or  claims  as  he  may  deem  illegal,  unjust,  or  extortionate;" 
and  the  2l8t  section  of  the  Supervisors*  Act,  (Wood's  Digest,  696) 
which  authorizes  any  person  being  a  citizen  and  a  tax-payer  of  the 
county,  "to  appear  before  the  Board  of  Supervisors,  and  oppose  the 
allowance  of  any  claim  or  demand  made  against  the  county/' 

In  order  to  give  the  amplest  opportunity  to  the  District  Attorney, 
or  citizens  who  desire  to  do  so,  to  contest  the  allowance  of  improper 
demands  against  the  Bublic  Treasury,  the  business  of  the  Supervisors 
is  required  to  be  transacted  at  the  regular  meetings  provided  by  law; 
or  if  at  special  meetings,  public  notice  must  be  given  of  the  business 
to  be  so  transacted,  and  unless  such  notice  be  giTen,  the  acti  of  the 
Supervisors  are  a  nullity. 

Judgment  affirmed. 


LAFPERTT  v.  BROWNLEB. 

Wb«n  the  ttatement  on  rnotton  for  t  new  triti  It  not  filed  within  the  ttae  pre- 
•erlbed  by  law,  this  Court  will  onlj  look  to  tlio  jndgment  roll. 

Appeal  from  the.  District  Court  of  the  Seveiitli  Judicial  District, 
County  of  Solano. 

Whitman  &  WeUs  for  Appellani 

John  Curry  for  Respondent 

Teubt,  C.  J.,  delivered  the  opinion  of  the  Court  —  Field,  J.,  and 
Baldwik,  J.,  concurring. 

In  this  case  the  statement  on  motion  for  a  new  trial  was  not  filed 
within  the  time  prescribed  by  law,  and  our  investigation  must  be  con- 
fined to  the  jud^rment  roll,  which,  being  regular  on  its  faee,  the  Judg- 
ment is  affirmed. 
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BOSE  w.  DAVIS  ei  dL 

Wbere  a  iMuty  takes  ponessloii  of  a  part  of  a  tract  of  land  voder  a  deed  of  coa- 
Teyanee  to  the  whole,  and  at  the  time  of  entry  no  one  la  holding  adToraely, 
SQch  posaeasion  will  extend  to  the  whole  tract  described  In  the  deed. 

A  decree  of  confirmation  of  a  grant  hj  the  United  Statea  Land  Commlafllon  and 
the  United  Statea  Diatrict  Court*  cannot  be  Impeached  In  an  action  of  eject- 
ment between  a  party  claiming  under  the  grant  and  a  third  party. 

POMcaslon  of  the  grantor  under  whom  the  plaintiff  clalma  Inaree  to  the  benefit  of 
foch  plaintiff. 

A  party  purchaalng  land  cannot  acquire,  by  auch  purchase,  any  greater  right  than 
hia  grantor  poaaeaaed,  and  where  such  grantor  entered  upon  the  premlaea 
under  a  contract  for  lease,  he  Is  subject  to  the  same  estoppel  as  a  tenant. 

Tie  rule  of  estoppel,  which  prcTents  a  tenant  from  disputing  his  landlord's  title, 
extends  to  all  persons  who  enter  upon  premises  under  a  contract  for  a  lease, 
and  to  an  peraoaa  who  hiy  purehaaa,  fraud  or  otherwise*  obtain  possession 
from  such  tenant. 

A  priTata  aurrey  la  no  legal  CTldenee  of  the  facta  It  purporta  to  contain,  alnca. 
If  It  were,  any  man  might  recover  the  land  of  another,  by  Including  It  In  hla 
own  boundaries^ 

When  a  prirate  aurrey  la  admitted  aa  a  dlaierram,  but  not  aa  evidence,  the  Court 
should  clearly  explain  to  the  Jury  the  precise  purpose  and  effect  of  Its 
sdmlssion. 

The  survey  or  map  of  the  United  States  Surveyor  of  a  grant,  la  Inadmissible  as 
evidence  to  establish  boundariea,  without  proof  of  the  orders  or  authority 
which  ha  acted. 


APPEAL  from  the  Diatrict  Court  of  the  Tenth  Judicial  District^ 
CoTmty  of  Yuha. 

This  was  an  action  of  ejectment  to  recover  a  tract  of  land  in  Yuha 
Counly.  Plaintiff  claimed  hy  title  deraigned  from  the  grant  of  one 
Sutter,  and  his  possession  trnder  it.  Trial  hy  jury  on  complairft  and 
answer,  putting  in  issue  title  and  possession.  There  was  a  dispute  as 
to  whether  the  loais  in  quo  was  within  the  boundaries  of  the  Sutter 
grants  and  of  the  land  conveyed  to  plaintifiE,  which  was  part  of  the 
Sutter  grant.  In  order  to  make  out  his  case,  the  plaintiff  offered  in 
evidence  the  map  of  J.  W.  Higgins,  of  a  survey  of  a  tract  of  land 
ciUed  the  Linda  tract,  it  heing  a  private  survey  made  under  the 
ciders  of  the  claimants  of  the  linda  tract  for  the  purpose  of  showing 
that  the  land  in  dispute  was  embraced  in  said  survey  of  said  Higgins; 
and  also  offered  a  map  made  by  one  Yon  Schmidt,  claiming  to  be  a 
deputy  surveyor  of  the  United  States,  for  the  purpose  of  showing 
what  was  claimed  to  be  the  eastern  line  of  the  grant,  before  referred 
to,  from  the  Meidcan  Government  to  John  A.  Sutter;  and  to  the 
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introduction  of  each  of  said  maps  counsel  for  defendants  made  the 
following  exceptions:  1.  That  the  map  of  Higgins  was  a  private  sur- 
vey. 2.  That  there  was  no  proof  that  it  was  made  by  consent  of  the 
defendants^  or  any  of  their  grantors,  or  upon  notice  to  them,  or  any 
of  the  grantors,  or  by  order  of  the  Court. 

The  Von  Schmidt  map  was  objected  to  as  inadmissible:  1.  Because 
DO  law  of  the  United  States,  or  order  of  a  Court  of  competent  juris- 
diction within  the  United  States,  or  any  order  or  instruction  of  any 
Department  at  Washington,  connected  with  the  business  of  the 
United  States  for  this  State,  or  any  other  order,  instruction  or  au- 
thority whatever,  of  either  the  Federal  Government  or  the  State 
Government,  or  any  other  instruction  or  authority  waa  shown,  author- 
izing the  said  survey  or  map  to  be  made,  or  to  be  used  in  evidence  in 
any  Court  of  Justice  of  the  State  of  California.  2.  That  no  notice 
upon  the  defendants  or  grantors  was  shown  before  the  making  of  the 
said  survey  as  to  the  same,  and  no  consent  of  the  defendants  was 
shown,  or  their  grantors,  to  the  making  of  said  survey. 

The  Court  ruled  that  the  Higgins  survey  and  map  might  go  in 
evidence  as  a  diagram,  and  the  said  Yon  Schmidt's  map  and  survey 
be  admitted  as  evidence. 

After  the  close  of  the  testimony,  the  Court,  at  the  request  ol  the 
plaintiff,  gave  the  jury  the  following  instructions: 

1st.  That  if  the  jury  believe  the  land  claimed  by  the  plaintiff  is 
embraced  in  the  boundaries  named  in  the  deed  from  John  A.  Sutter  to 
Ros^  Reynolds  and  Kinlock,  and  that  they  took  possession  of  a  part 
of  the  tract  purchased  by  them  from  Sutter,  claiming  the  whole,  and 
that  no  one  at  the  time  of  the  entry  held  adversely,  then  their  entry 
and  possession  are  deemed  in  law  co-extensive  with  the  whole  tract 
purchased  by  them. 

2d.  That  the  decree  of  confirmation  of  the  grant  to  John  A.  Sutter 
by  the  United  States  Land  Commission  and  the  United  States  District 
Court,  cannot  be  impeached  in  this  suit. 

3d.  That  the  possession  of  the  three,  Rose,  Reynolds  and  Kinlock, 
the  grantors  under  whom  the  plaintiff  claims,  inures  to  the  benefit  of 
the  present  plaintiff. 

4th.  That  Joseph  L.  Davis  did  not,  by  his  purchase  from  Biehard 
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Boee,  acquire  any  greater  right  than  Roee  himself  possessed;  and 
that  Bose,  haying  entered  upon  the  premises  upon  a  contract  for  a 
lease  from  Bowe,  was  subject  to  the  same  estoppel  as  the  tenant, 
and  could  (not)  have  disputed  Rowe's  title. 

5th.  That  the  same  estoppel  which  prevents  a  tenant  from  disput- 
ing his  landlord's  title,  extends  to  all  persons  who  enter  upon  premises 
upon  a  contract  for  a  lease,  and  to  all  persons  who  by  purchase,  fraud 
or  otherwise,  obtain  possession  from  snch  tenant. 

The  Court  gave  several  instructions  at  the  request  of  the  defend- 
ants' counsel,  but  refused  to  give  the  fourth  asked  by  the  defendants^ 
counsel,  which  is  in  these  words: 

4th.  ''A  demarcation,  or  private  aurvej^  made  by  direction  of  a 
party  interested  under  the  grant,  is  inadmissible  evidence,  because  it 
would  enable  the  grantee  to  fix  a  vagrant  grant  by  his  own  act" 

Plaintiff  had  verdict  and  judgment  and  the  defendants  appealed  to 
this  Court. 

Bryan  £  Pilking  tor  Appellants. 

The  errors  of  the  Court  below  are  embraced  in  the  refusal  of  the 
following  instructions  asked  for  by  defendants'  counsel,  and  refused 
by  the  Court 

The  Court  was  asked  to  instruct  the  juiy  as  a  fourth  instruction, 
as  follows: 

^A  demarcation,  or  private  survey,  made  by  direction  of  a  party 
interested  under  the  grant,  is  inadmissible  evidence,  because  it  would 
enable  the  grantee  to  fix  a  vagrant  grant  by  his  own  aot^' 

This  was  certainly  most  pertinent  to  the  case,  and  was  refused. 

The  language  of  the  instruction  is  precisely  in  the  language  of  the 
opinion  of  Chief  Justice  Marshall,  and  a  majority  of  the  Supreme 
Court,  in  the  case  of  Blake  v.  Dougherty,  S  Wheaton,  364  and  365. 

On  page  365  of  the  case  last  cited,  the  Court  says : 

^This  private  survey  might  have  been  made  on  any  other  part  of 
the  West  Pork  of  the'  Cane  Creek  with  as  n^uch  propriety  as  on  that 
where  it  has  been  made.  It  would  have  been  equally  admissible  if 
placed  anywhere  else  on  that  stream.  To  allow  it  any  weight  would 
W  ta  aDow  the  grantee  to  appropriate,  by  force  of  a  grant,  lands  not 
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originally  appropriated  by  that  grant.  This  would  subvert  all  those 
principles  relative  to  conveyances  of  land  which  we  have  been  accus- 
tomed to  consider  as  constituting  immutable  rules  of  property.*' 

In  Surget  v.  Little,  5  Smedes  &  Marshall,  330  and  331,  Chief  Jus- 
tice Sharkey  reviews  the  whole  doctrine,  and  holds  that  in  no  case 
can.  a  mere  private  survey  bind  parties  who  do  not  consent  to  the  sur- 
vey. See  James,  Lesees,  v.  Stookey,  1  Wash.  C.  C.  Rep.  330; 
Chirac  v.  Reinecker,  2  Peters,  619,  and  other  cases  reviewed  with 
favor  by  Chief  Justice  Sharkey  in  the  above  opinion. 

In  Bearce  v.  Jackson,  4  Mass.  Rep.  410,  Chief  Justice  Parsons  in 
passing  upon  this  point  uses  the  following  language  in  the  close  of  his 
opinion:  ^A  plan  taken  ex  parte  can  never  be  used  but  as  chalk, 
unless  by  consent."  "Upon  the  same  doctrine  is  the  case  of  Gerrish 
V.  Beard,  11  Mass.  Rep.  198. 

It  would  be  an  Tmheard<k>f  doctrine,  to  announce  that  an  ex  parte 
private  survey  should  be  evidence  of  boundary  between  two  litigants. 

As  Chief  Justice  Marshall  and  Judge  Sharkey  say,  this  would  be 
to  allow  a  man  to  make  his  title  in  the  shape  of  a  survey  or  boundary. 
The  boundary  would  be  the  limit  of  the  conscience  of  the  party  or  his 
surveyor;  a  dangerous  standard  to  trust,  perhaps,  in  this  country. 

So  much  for  the  private  and  ex  parte  Higgins  survey. 

We  say  that  the  survey  of  Von  Schmidt,  the  deputy  surveyor  of 
the  United  States,  is  equally  inadmissible  before  the  patent  has  issued 
to  the  claimant,  and  before  he  is  ordered  to  proceed  by  the  Govern- 
ment of  the  United  States  to  segregate  the  private  land  which  may  be 
claimed  from  the  lands  of  the  General  Government. 

We  hold  this  position  to  be  self-evident,  that  the  government  officer 
who  acts  without  authority  of  law,  his  act  is  to  be  considered  in 
no  other  light  than  that  of  a  private  individual.  It  would  be  idle  to 
say  that  Yon  Schmidt  or  anybody  else  can  dispossess  me  of  land  by 
his  mere  act  of  making  a  survey,  without  law,  without  orders,  and 
without  employment,  except  that  of  the  party  opposed  to  me  in  a  suit. 

The  Act  of  March  3d,  1853,  Congress  of  the  United  States,  to 
provide  for  the  survey  of  public  lands  in  California,  section  3,  provides 
that  the  Surveyor  General  shall  have  the  same  powers  as  are  conferred 
upon  the  Surveyor  General  of  Louisiana^  and  can  survey  private 
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claims  to  separate  them  from  the  pii1)lic  lands  when  they  are  '^  con- 
finned.'*  The  Sutter  claim,  Sutter  himself  says  in  the  testimony 
before  quoted,  is  not  located,  and  he  does  not  know  where  he  will 
locate  it  It  is  pending  in  the  Supreme  Oourt  of  the  United  States, 
find  no  authorized  survey  under  the  Act  can  be  made  until  the  claim 
is  *  confirmed,*'  plainly  referring  to  a  final  confirmation  of  the  title,  as 
tbe  Louisiana  Act  referred  to  provides. 

The  Act  is  a  limitation  of  his  powers,  as  well  as  a  proscription  of 
bis  duties.  He  cannot  survey  until  final  confirmation,  because  the 
Supreme  Court  of  the  "United  States  may  throw  the  claim  out,  and  in 
that  case  it  is  all  governmental  land,  and  there  is  none  to  segregate. 
Wood's  Digest,  Appendix,  p.  748,  sec.  3. 

Where  the  Act  last  referred  to  says : 

'*He  shall  also  cause  all  private  claims  to  be  surveyed  after  they 
have  been  confirmed,  so  far  as  may  be  necessary  to  complete  the  sur- 
vqrs  of  the  public  lands :  ^  the  grant  of  power  to  survey  af t^  confirma- 
tion is  to  deny  that  power,  so  far  as  the  Government  is  concerned, 
before  a  final  confirmation.  The  old  maxim  of  law  will  apply  here  and 
govam  ^Expressio  unius  est  exclusio  alterius.'^  But  in  any  event  he 
is  limited  by  the  language  to  make  ^  such  surveys  only  so  far  as  may 
be  necessary  in  the  completion  of  the  surveys  of  the  public  lands.*' 
They  must  show  this  to  be  that  case,  which  they  fail  to  do.  Wood's 
Digest,  p.  748,  sec.  3. 

The  same  authorities  are  referred  to  upon  this  point  aa  upon  the 
survey  of  Higgins,  which  wa3  merely  a  private  survey  and  had  no 
shadow  of  authority.  , 

Reardon,  Mitchett  S  Smith  for  Bespondent 

As  r^ards  the  map  of  Von  Schmidt  This  map  is  presented  to  the 
Court  with  aH  the  evidences  of  authenticity,  and  of  its  being  a  map 
of  a  survey  taken  in  accordance  with  all  the  requirements  of  the  Act 
of  Congress  and  the  decree  of  confirmation  to  Sutter.  It  is  not 
pretended  that  it  does  not  include  the  land  in  controversy;  it  is  evi- 
dence in  all  Courts  of  the  United  States;  it  is  conclusive  against  the 
United  States  for  any  claim  to  land  within  its  boundaries ;  and  it  will 
tcarcdy  be  contended  that  it  is  not  evidence,  we  might  add  ''  condu- 
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give  evidence,**  againBt  sheer  squatters  on  what  they  supposed  to  be 
government  land,  not  even  claiming  right  to  preemption.  It  may  be 
proper  to  notice,  passim,  a  sort  of  side  argament,  &at  the  decree  in 
favor  of  Sutter  does  not  appear  to  be  a  final  confirmation,  within  the 
words  of  Act  of  Congress  before  cited.  We  reply  that  the  contrary 
nowhere  appears.  It  would  be  a  waste  of  time  to  contend,  therefore, 
that  the  confirmation  by  the  United  States  District  Court  was  and  is 
a  final  donfirmation,  or  to  argue  that  the  Surveyor  General  was  not 
bound  to  await  the  last  possible  day  for  perfecting  an  appeal  to  tho 
Supreme  Court  of  the  United  States,  before  proceeding  to  discharge 
the  duties  imposed  on  him  by  the  law  of  Congress. 

The  appellants  proceed  to  a  formal  assignment  of  errors. 

I.  The  Court  was  asked  to  instruct  the  jury  as  a  fourth  instruc- 
tion, as  follows  : 

*A  demarcation  or  private  .survey,  made  by  direction  of  a  party 
interested  under  the  grant,  is  inadmissible  evidence,  because  it  would 
enable  the  grantee  to  fix  a  vagrant  grant  by  his  own  act" 

*  This  was  certainly  most  pertinent  to  the  case,''  say  the  counsel, 
*'and  was  refused.'' 

We  deny  the  pertinency,  because: 

Ist  The  map  in  question  was  not  made  by  direction  of  a  party  in- 
terested under  the  grant. 

2d.  Because  the  reason,  to  wit:  ^tiiat  it  would  enable  a  grantee 
to  fix  a  vagrant  grant  by  his  own  act,**  does  not  apply.  In  this  case 
there  is  no  pretense  of  any  attempt  to  fix  a  vagrant  grant  by  any  act 
of  the  grantee  or  others. 

It  will  be  perceived  that  the  language  of  Chief  Justioe  Marshall, 
so  carefully  followed  in  the  words  of  instruction,  was  used  in  the  case 
of  Blake  v,  Dougherty,  &c.,  5  Wheaton,  364,  865.  In  which,  a 
certain  grant  of  public  domain  called  vaguely  for  the  West  fork  of 
Cane  creek,  the  waters  of  Elk  river,  &c. ;  and  the  plaintiff  relied  on 
a  grant  admitted  to  contain  the  lands  in  controversy.  The  defendants 
claimed  under  a  prior  grant,  and  exiiibited  what  is  called  ^  a  demar- 
cation,** which  the  Court  understood  to  mean  a  private  surv^  made 
by  direction  of  a  party  interested  under  the  grant,  and  which  had  the 
effect  to  locate  Ae  prior  on  the  location  of  the  subsequent  grant,  by 
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the  act  of  the  party  interested.  It  was,  in  short,  the  act  of  a  partv 
locatiiig  a  "vagrant  grant*'  Accordingly,  the  Court  say:  **Thi8 
piivate  surrey  might  have  been  made  on  any  other  part  of  the  west 
fork  of  Cane  creek,  with  as  much  propriety  as  on  that  where  it  had 
hem  made.  It  would  have  been  equally  adnusdble  if  placed  any- 
where else  on  that  streaoL'' 

The  reason  for  the  exclusion  of  such  testimony  is  therefore  obn- 
00%  but  that  reason  is  clearly  not  applicable  to  this  case. 

So  also  in  the  case  of  Surget  «•  Little,  5  Smedes  &  Marshall,  830, 
331.   The  point  presented  does  not  aiise  in  this  case. 

The  Court  there  decided  that>  knowing  judicially  that  most  of  the 
lands  in  the  State  had  been  surveyed,  they  would  not  permit  a  private 
map  to  be  introduced,  with  proof  that  it  conformed  strictly  to  the  map 
or  survey  in  the  land  office.  The  Court  saying :  "  Whether  it  did  so 
oonform  was  a  question  for  the  jury,  and  it  was  susceptible  of  better 
pioof  &an  was  offered,"  ftc. 

Tbs  only  point  there  decided  was  that  the  best  evidence  should  be 
piodiiced,  or  a  reason  given  for  not  producing  it 

la  the  case  of  Bearoe  v.  Jackson:  (4  Mass.  Bep.  408,  409,  410) 
^Tlie  plftintifP  offered  in  evidence  a  plan  of  the  land  described  in  the 
dedazation,  aeoompanied  by  tiie  oath  of  the  surveyor  who  took  it, 
attesting  its  accuracy."  The  Judge  refused  to  admit  ^the  plan, 
beeaose  a  plan  including  the  lands  in  question  had  beoi  taken  by 
order  of  the  Courts  and  with  the  consent  of  the  parties  to  this  actioQ, 
wludi  was  proved  to  be  correct,"  &c. 

But  we  may  save  time  by  admitting,  in  the  very  words  of  appel- 
lanti'  counsel,  that  ^  it  would  be  an  unheard-of  doctrine  to  annonnoe 
than  an  ear  parte  private  survey  should  be  evidence  of  baundarji  &d- 
twe^t^  two  UtiffmnU/* 

The  Higgius  map  was  not  used  as  evidence  for  any  such  purpose; 
for  diis  reason,  if  no  other,  that  there  was  no  question  of  boundary 
between  flie  two  litigants  We  submit,  therefore,  that  the  Court  did 
not  err  in  refusing  to  grant  this  particular  instruction,  more  especially 
as  an  that  was  material  in  it  bad  been  embraced  in  the  instructions 
granted  fay  the  Court 
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Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tekby,  C.  J., 
concurring. 

This  was  an  action  of  ejectment  to  Teoorer  a  tract  of  land 
in  Yuba  county.  Plaintiff  claimed  by  title  deraigned  from 
the  grant  of  one  Sutter,  and  his  possession  under  it.  Trial 
by  jury  on  complaint  and  answer,  putting  in  issue  title  and 
possession.  There  was  a  dispute  as  to  whether  the  locus  in  quo 
was  within  the  boundaries  of  the  Sutter  grant,  and  of  the  land 
conveyed  to  plaintiff,  which  was  part  of  the  Sutter  gtani  In  order 
to  make  out  his  case,  the  plaintiff  offered  in  evidence  the  map  of  J.  W. 
Higgins  of  a  survey  of  a  tract  of  land  called  the  Linda  tract,  it 
being  a  private  survey  made  under  the  orders  of  the  claimants  of  tho 
Linda  tract,  for  the  purpose  of  showing  that  the  land  in  dispute  was 
embraced  in  said  survey  of  said  Higgins;  and  also  offered  a  map 
made  by  one  Von  Schmidt,  claiming  to  be  a  Deputy  Surveyor  of  the 
United  States,  for  the  purpose  of  showing  what  was  claimed  to  be  the 
eastern  line  of  the  grant,  before  referred  to,  from  the  Mexican  Gov- 
ernment to  John  A.  Sutter;  and  to  the  introduction  of  each  of  said 
maps,  counsel  for  defendants  made  the  following  exceptions: 

1.  That  the  map  of  Higgins  was  a  private  survey. 

2.  That  there  was  no  proof  that  it  was  made  by  consent  of  the 
defendants,  or  any  of  their  grantors,  or  upon  notice  to  them,  or  any 
of  the  grantors,  or  by  order  of  the  Court. 

The  plaintiff's  counsel  introduced  the  Von  Schmidt  map,  which  was 
objected  to  as  inadmissible : 

1.  Because  no  law  of  the  United  States,  or  order  of  a  Court  of 
competent  jurisdiction  within  the  United  States,  nor  any  order  or 
instruction  of  any  Department  at  Washington,  connected  with  the 
business  of  the  United  States  for  this  State,  nor  any  other  order, 
instruction  or  authority  whatever,  of  either  the  Federal  Government 
or  the  State  Government,  or  any  other  instruction  or  authority  was 
shown  authorizing  the  said  survey  or  map  to  be  made,  or  to  be  used 
in  evidence  in  any  Court  of  Justice  of  the  State  of  California. 

2.  That  no  notice  upon  the  defendants  or  grantors  was  shown  before 
the  making  of  the  said  survey  as  to  the  same,  and  no  consent  of  the 
defendants  was  shown,  or  their  grantors,  to  the  making  of  said  survey. 
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The  Court  ruled  th&t  HigginB^  survey  and  map  might  go  in  evi- 
dence as  a  diagram,  and  that  the  said  Yon  Schmidt's  map  and  survey 
be  admitted  as  evidence. 

The  Courty  at  the  instance  of  plaintiff^  gave  several  instructions, 
numbered  from  one  to  five  in  the  record,  which  seems  to  us  to  be 
conrect 

It  gave  several  instructions  at  the  instance  of  the  defendants. 
These  do  not  come  up  for  review. 

It  refused  the  fourth  instruction  asked  by  the  defendants,  in  these 
words:  ''A  demarcation  or  private  survey  made  by  direction  of  a 
party  interested  under  the  grant  is  inadmissible  evidence,  because  it 
would  enable  the  grantee  to  fix  a  vagrant  grant  by  his  own  act/' 
This  instruction  was  designed,  doubtless,  to  apply  to  the  Higgins  map 
of  survey,  which,  as  has  been  seen,  was  admitted  against  the  excep- 
tion of  the  defendants.  It  will  be  observed  that  it  was  offered  as  evi- 
dence to  establish  boundaries,  and  the  specific  objection  made  to  it  by 
defendants  was  that  it  was  inadmissible  for  that  purpose;  but  the 
Court  **  admitted  it  to  go  to  the  jury  as  a  '  diagram/  '*  Probably,  as 
it  was  made  a  part  of  the  complaint,  and  as  it  tended  to  show  the  jury 
more  clearly  than  by  verbal  description  the  premises  the  plaintiff 
claimed,  the  Court  did  not  err  in  permitting  it  to  go  to  the  jury  for 
this  purpose;  but  as  it  was  offered  for  a  different  purpose^  and  as  the 
jury  might  easily  be  misled  as  to  the  effect  of  it,  the  Court,  under  the 
circumstances,  should  have  guarded  them  against  any  improper  influ- 
ence,  by  explaining  more  distinctly  than  by  the  general  words  used 
in  overruling  the  objection,  the  precise  purpose  and  effect  of  its  admis- 
6ion«  At  any  rate,  the  defendants  had  a  right  to  have  the  direction 
of  the  Court,  as  sought  in  the  charge,  as  to  the  effeot  of  this  paper. 
The  Courts  therefore,  should  have  given  the  fourth  instruction;  for 
the  law  is  too  plain  for  controversy,  that  a  private  survey  is  no  legal 
evidence  of  the  facts  it  purports  to  contain;  since,  if  it  were,  any 
man  might  recover  another's  land  by  including  it  himself,  or  getting 
some  one  else  to  do  it,  within  his  boundaries. 

The  objection  to  Von  Schmidt's  map  was  well  taken  for  a  like  reason. 
No  authority  was  shown  for  making  the  survey.  The  United  States 
Surveyor,  nor  his  Deputy,  is  not  an  officer  generally  empowered  to 
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make  surreys  of  private  lands,  which  shall  be  evidence  of  title  of 
boundaries.  He  may  have  special  authority  by  orders  of  Court,  or  of 
the  political  department  for  that  purpose  —  in  which  case  the  orders 
or  authority  given  him  are  his  warrant  for  the  act;  and  this  must  be 
shown  before  his  acts  are  effectual  for  any  purpose  of  proof.  The 
authorities  which  support  these  opinions  are  numerous.  (See  Blake 
t;.  Dougherty,  5  Wheaton,  364;  5  S.  and  M.  330,  and  cases  cited  in 
C.  J.  Sharke/s  opinion,  4  Mass.  410.)  But  the  principle  upon 
which  they  rest  is  too  clear  to  justify  further  citation. 

There  is  nothing  in  the  point  as  to  the  misapprehension  of  the  jury 
as  to  the  law  as  laid  down  by  the  Court;  and. the  Court  was  right  in 
giving  no  effect  to  these  affidavits.  (Hansberger  t;.  Kinney,  6  Qrat- 
tan,  287;  4  Hump.  838.) 

For  the  errors  we  have  indicated,  the  judgment  must  be  reversed 
and  cause  remanded. 


HUTCHINSON  t.  RYAN  0t  A 

WbM«  the  tnAtagv  Mpport  tb«  ptAgawat,  anH  the  reeorS  dfieloaM  ao  cK«epttoii« 
to  tb*  admlasion  of  tMtlnoaj,  or  to  aaj  ntUng  o<  the  Court,  tfeo  |adfme&t 
below  wUl  bo  alBrmed. 

Afpbal  from  the  District  Court  of  the  Toorteenth  Judicial  Diitrict, 
Comity  of  Nevada. 

FraneU  J.  Dunn  for  Appellanti. 

McConneU  tot  Bespondenis. 

FnsLD,  J.,  at  the  April  Term,  18S8,  delivered  flie  opinion  of  the 
Court  —  Terkt,  C.  J.,  and  BnsKBrr,  J.,  concurring. 

This  action  is  upon  a  promissory  note;  the  findings  support  the 
judgment;  and  the  record  discloses  no  exception  to  the  admission  of 
the  testimony,  or  to  any  ruling  of  the  Court. 

Judgment  afflrmad^  with  ten  per  cent  damages. 
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THE  BUTTE  CANAL  AND  DITCH  COMPANY  f.  VAUGHN. 

Where  water  fKtMD  an  artificial  ditch  la  tamed  Into  a  natural,  water  course,  and 
Blngled  wttfa  natural  waters  of  ttia  atrMnit  tor  the  pnzpow  of  eondneting  It  to 
another  point  to  be  there  need.  It  U  not  thereby  abandoned,  but  may  be  taken 
<mt  and  used  by  the  party  thus  conducting  It,  so  that  he  do  not,  In  so  doing, 
diminish  the  quantity  of  the  natninl  waters  of  the  stream*  to  tho  Injury  of 
those  who  have  preWously  appropriated  such  natural  waters. 

The  burden  of  proof  deyolves  on  the  party  thus  mingling  the  water  belonging  to 
bin  with  that  appropilnted  by  others.  Ht  can  only  claim  svch  quantity  to 
which  he  establishes  his  right  by  dedsiv-e  proof.  The  enforcement  of  his 
right  must  leaye  the  opposite  patty  In  the  use  of  the  full  quantity  to  which  he 
was  oifginally  entitled. 

The  first  appropriator  of  the  water  of  a  stream  passing  through  the  public  lands 
In  the  SUt«  has  the  right  to  Insist  that  the  water  shall  be  subject  to  his  use 
and  enjoyment  to  the  extent  of  his  original  appropriation,  and  that  Its  quality 
shall  not  be  Impaired  so  as  to  defeat  the  purposes  of  Its  appropriation.  To 
this  extent  his  rights  go,  and  no  further.  In  subordination  to  those  rights, 
subsequent  approprlatora  may  make  snoh  use  of  the  channel  of  the  stream 
as  they  think  proper,  a^  they  may  mingle  Its  waters  with  otlMr  watets»  and 
divert  an  equal  quantl^,  as  often  as  they  choose. 

Afpsal  fiom  fhe  District  Court  of  the  Fifth  Judicial  Diatrict^ 
roimt^f  of  Amador. 

This  was  an  action  for  the  diversion  of  the  waters  of  the  South 
fork  of  Jackson  creek  in  the  County  of  Amador.  Plaintiffs  ckdmed 
irnd^  the  first  appropriator  of  the  waters  of  said  stream.  Defendant 
in  his  answer  set  up  a  right  to  a  portion  of  the  water,  by  virtue  of  a 
contract  with  the  owners  of  the  Amador  County  canal,  which  drained 
the  North  fork  of  the  Mokelumne  river.  From  this  canal,  the 
water  claimed  by  defendant  was  emptied  into  a  natural  ravine,  and 
from  thence  flowed  into  the  South  fork  of  Jackson  creek,  above  the 
dam  of  plaintiffs,  and  after  descending  the* stream  for  a  mile,  was 
again  taken  up  at  a  point  above  plaintiffs'  dam  and  diverted  through 
defaidanfs  ditch  to  his  mining  ground.  Plaintiffs  demurred  to  this 
portion  of  the  defendant's  answer  as  new  matter.  The  demurrer  was 
sustained  by  the  Court  below,  and  the  defendant  appealed.  The 
material  facts  sufficiently  appear  in  the  opinion  of  the  Court 

W.  W.  Oop$  for  Appellant 

This  case  in  its  material  features  ia  precisely  similar  to  that  of  Hoff- 
man et  at.  V.  Stone  et  d.,  7  Oal.  S.  46.    Tliere  is  no  question  as  to 
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the  fact  of  priority;  but  the  appellants,  who  were  the  defendants  in  the 
Court  below,  contend  that  they  had  the  right  to  diveri;  from  said  stream 
a  quantity  of  water  equal  to  that  turned  in  for  their  use  from  the 
*' Amador  County  Canal.**  The  ditch  of  the  defendants  was  con- 
structed in  pursuance  of  a  contract  with  the  owner  of  that  canal  for 
a  supply  of  water,  and  the  channel  of  said  stream  was  adopted  and 
used  as  a  connecting  link  between  the  two,  and  as  a  medium  for  the 
conveyance  of  water  from  one  to  the  other.  The  water  turned  into 
said  stream  was  derived  from  a  foreign  source;  it  was  turned  in  sub- 
sequent to  the  construction  of  the  ditch  of  the  defendants,  and  for  the 
sole  purpose  of  supplying  that  ditch.  It  was  not  abandoned,  nor  was 
the  possession  of  it  lost  even  for  a  moment 

The  principal  difference  between  this  case  and  that  of  Hoffman  et  aL 
V.  Stone  et  al,,  consists  in  the  fact  that  the  water  in  this  case,  when 
turned  into  the  creek,  mingled  with  other  water  flowing  therein,  to  the 
use  of  which  the  plaintiffs  had  the  prior  right.  But  the  decision  in 
that  case  indicates  very  clearly  the  immateriality  of  this  difference. 
It  settles  a  point  of  considerable  importance  in  this  case,  that  a  mere 
prior  right  to  the  use  of  the  water  of  a  stream,  does  not  entitle  the 
party  having  such  right  to  the  exclusive  use  of  the  channel  of  the 
stream.  A  reasonable  use  may  be  made  of  such  channel  by  any  other 
person,  and  it  would  seem  to  follow,  that  any  use  must  be  regarded  as 
reasonable  from  which  no  actual  damage  results  to  the  prior  appro- 
priator. 

If  that  case  was  correctly  decided,  the  judgment  in  this  must  be 
reversed,  or  if  affirmed,  must  be  affirmed  upon  grounds  purely  techni- 
cal. The  only  question  is  as  to  the  effect  upon  the  respective  rights 
of  the  parties  of  the  mingling  of  these  separate  bodies  of  water,  by 
the  voluntary  act  of  the  defendants.  It  is  true,  the  identity  of  the 
water  turned  into  the  creek  was  destroyed  by  the  mingling  of  such 
water  with  the  natural  water  of  the  stream.  But  does  it  therefore 
follow,  the  whole  was  subjected  to  the  prior  rights  of  the  plaintiffs  ? 
In  the  case  of  a  confusion  of  goods,  where  one  person  willfully  and 
without  consent  mixes  his  goods  with  those  of  another,  so  that  they 
cannot  be  distinguished,  the  law  gives  the  entire  property  to  the 
injured  party.  But  this  is  a  rule  of  necessity,  and  is  carried  no  farther 
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than  necessity  requires.  If  the  goods  mixed  are  of  the  same  kind, 
and  of  equal  value,  each  party  takes  his  given  quantity,  and  neither 
w  entitled  to  the  whole.     2  Kenf  s  Com.  437;  16  Ves.  442. 

The  attention  of  the  Court  is  particularly  requested  to  the  case  in 
15  Vesey.  The  rule  there  stated  appears  to  me  to  be  peculiarly 
applicable  to  a  case  like  the  present. 

Eddy  V,  Simpson,  3  Cal.  R.  249,  and  Kelley  v.  Natoma  Water 
Co.,  6  Cal.  R.  105,  are  not  authorities  in  this  case.  The  decision  in 
both  of  these  cases  proceeded  upon  the  ground  of  dbasidonment  alone, 
whereas  in  this  case  no  such  question  exists  or  can  arise. 

The  decision  in  Hoffman  et  al.  v.  Stone  et  oi.  is  confidently  relied 
upon  by  the  appellants  as  governing  this  case. 

Bdbinsonj  Beatty  (6  Heacock  for  Respondenta. 

The  plaintiffs  claim  that  all  the  water  in  South  Jackson  creek 
belonged  to  them,  as  first  appropriators;  that  if  any  one  negligently 
or  willfully  mingled  other  water  with  their  water,  they  (plaintiffs) 
were  entitled  to  the  whole.  The  plaintiffs  rely,  with  confidence,  on 
the  case  of  Eddy  v,  Simpson,  3  Cal.  R.  249,  to  sustain  the  judgment 
of  the  Court  below.  The  case  of  Kelley  v.  Natoma  Water  Co.,  6  Cal. 
R.  105,  is  to  the  same  effect.  The  latter  case,  however,  has  other 
facts  mixed  up  with  it,  and  other  principles  discussed,  and  among 
other  things  the  doctrine  of* ''relation.''  The  ease  of  Eddy  i^.  Simp- 
eon  has  but  one  proposition  in  it^  and  we  will  examine  that  case,  and 
endeavor  to  show  that  it  does  not  in  any  one  particular  differ  from 
the  case  now  under  discussion.  We  will  further  endeavor  to  show 
that  that  case  is  founded  on  the  soundest  principles  of  law,  and  ought 
tc  be  sustained. 

Appellants  contend  that  this  case  differs  from  Eddy's  case,  in  this 
particular  —  that  in  Eddy's  case  the  water  escaped,  and  fiowed  first 
into  plaintiff's  creek,  and  after  it  had  flowed  into  the  creek,  defend- 
ants erected  their  dam  to  take  it  out;  whereas,  in  this  case,  defendants 
erected  their  dam  and  ditch  to  take  out  the  water  before  they  had 
turned  it  in. 

Now,  the  time  at  which  the  ditch  was  dug  to  take  out  the  water,  in 
either  case,  could  make  no  difference,  unless  the  question  of  abandon- 
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ment  had  arisen;  it  might  then  have  thrown  some  light  on  the  inten- 
tion of  the  parties.  The  digging  of  the  ditch  beforehand  would 
clearly  show  that  the  party  thus  digging  the  ditch  did  not  intend  ta 
abandon  the  water  he  was  turning  in  above.  If,  then,  the  case  of 
Eddy  V,  Simpson  turned  on  the  question  of  technical  intentional 
abandonment,  and  it' was  on  that  ground  that  the  Court  sustained  the 
action  in  that  case,  we  admit  that  our  authority  is  not  in  point.  But 
if  it  turned  on  any  other  point  than  technical  volimtary  abandonment,, 
then  we  think  the  case  of  Eddy  v.  Simpson  is  directly  to  the  point* 
The  difference  of  facts  in  the  two  cases  could  not  upon  any  other 
principle  be  material. 

How  do  the  appellants  in  this  case  come  to  the  conclusion  that 
the  case  of  Eddy  v.  Simpson  was  decided  on  the  doctrine  of  aban- 
donment? Neither  the  word  abandon  nor  abandonment,  nor  in  fact^ 
any  word  of  similar  import  is  used,  either  by  this  Court  in  their 
opinion,  nor  by  either  of  the  coimsel  in  their  briefs,  nor  by  the  Judge 
of  the  Court  below  in  his  instructions. 

The  Court  decides  one  doctrine  clearly;  that  is,  that  the  use  of 
water  is  only  usufructuary;  that  the  defendants  having  suffered  the 
water  to  escape  from  where  they  used  it,  and  to  mingle  with  water 
where  plaintiffs  were  using  it,  it  all  became  subject  to  the  use  of 
plaintiffs. 

*  In  this  case,  say  the  appellants,  we.  did  not  suffer  our  water  to 
escape,  but  we  intentionally  turned  it  into  plaintiffs'  water.  They  con- 
tend that  having  turned  the  water  in  willfully,  they  have  greater  rights 
than  if  it  had  escaped  without  their  consent.  In  the  case  where  the 
water  had  escaped,  why  could  not  the  party  who  originally  appro- 
priated it  take  it  up  again,  after  its  escape?  Undoubtedly  not;  because 
it  had,  after  its  escape,  mingled  with  the  water  of  another,  and  they 
could  not  separate  it.  There  is  no  law  which  hinders  a  man  from  pur- 
suing the  property  which  has  escaped  from  him.  If  he  has  only  a 
usufructuary  interest,  still  he  may  pursue,  to  enjoy  that  interest.  In 
the  case  of  Eddy  v.  Simpson,  no  one  will  deny  that,  after  the  water 
which  was  brought  to  Cherokee  Corral,  by  the  defendants,  and  thert 
used  by  them,  had  escaped  from  them,  they  might  have  pursued  that 
same  water,  erected  dams  and  reservoirs,  and  taken  it  up  again,  at 
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any  point  before  it  mingled  with  water  used  by  another.  They  might 
have  retaken  it  anywhere  on  the  flats,  and  in  the  natural  dry  ravines, 
before  it  mingled  with  the  water  of  Shady  Creek.  They  did  not  lose 
the  water  then,  irrevocably,  by  letting  it  escape.  After  an.  ordinary 
escape  they  had  the  right  of  recapture,  or  new  appropriation.  But 
they  had  lost  it  by  letting  it  mingle  with  water  appropriated  by 
another.  The  reason  is,  the  law  will  not  attempt  to  make  impracti- 
cabte  divisions.  If  one  voluntarily  mixes  his  property  with  that  of 
another,  ordinarily  he  loses  the  whole.  And  this  rule  is  enforced  with 
more  rigor  against  the  person  who  voluntarily  and  willfully  makes  the 
confusion,  than  against  one  who  does  it  accidentally  or  negligently. 
See  Kent's  Com.  365,  margin,  437,  8th  edition,  note  1. 

But  in  either  case  a  division  is  refused,  on  the  ground  that  it  would 
be  impracticable  to  tell  what  portion  belongs  to  each  of  the  parties, 
and  the  one  who  is  faultless  will  not  be  subjected  to  a  division  in 
trhich,  from  the  uncertainty  of  human  testimony,  and  the  impossibil- 
ity of  Courts  doing  exact  justice,  he  might  suffer  a  loss.  If  he  is  not 
in  fault,  he  will  not  be  subjected  to  any  risk.  The  doctrine  upon  the 
subject  of  confusion  of  goods  is  well  settled:  that  he  who  willfully 
mixes  his  goods  with  those  of  another  loses  the  whole,  except  in  the 
single  instance  where  goods  mixed  are  of  the  same  quality,  and  arc 
capable  of  being  measured  by  some  just  standard,  as  wheat  by  the 
bnshel,  flower  by  the  pound,  wine  by  the  gallon,  etc.,  and  in  such  cases, 
if  the  quantity  mixed  can  be  ascertained,  then  the  wrong-doer  may 
have  his  wheat,  wine,  or  flour  restored  to  him  by  measure,  because  it 
can  make  no  difference  to  the  innocent  party  whether  he  has  the  same 
identical  grains  of  wheat,  or  drops  of  wine,  which  he  originally  had, 
provided  he  has  the  same  quantity  and  quality.  But  the  very  moment 
it  becomes  impossible  to  make  a  decision,  and  do  the  innocent  party 
certain  justice  —  when  the  division  can  only  be  guessed  at,  or  any 
injury  has  resulted  to  the  innocent  party  from  the  admixture^  then  the 
wrong-doer  forfeits  the  whole.  We  refer  to  the  following  authorities 
on  this  head:  2  Kent's  Com.  365;  Willard  v,  Eice,  11  Metcalf; 
Bieckenridge  v.  Holland,  2  Blackford's  Ind.  R.  377. 

In  regard  to  the  application  of  this  rule  to  the  use  of  the  water, 
we  think  that  we  can  show  that  it  applies  with  more  force  than  to  any 
other  class  of  property. 
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In  the  first  place,  ranning  water  is  incapable  of  accurate  admeasure- 
ment; at  least,  no  accurate  means  of  admeasurement  are  in  use 
among  miners.  It  is  true,  they  do  measure  by  the  square  inch;  but 
then  a  square-inch  tube,  with  one  foot  head,  would  only  carry  half  as 
much  water  as  the  same  tube  with  four  feet  head,  and  one-third  as 
much  as  with  nine  feet  head,  etc.,  that  is,  in  proportion  to  the  square 
root  of  the  height. 

But  the  difficulty  of  admeasurement  is  the  smallest  of  the  objec- 
tions attending  such  confusion  of  water.  If  one  party,  after  having 
conducted  his  water  for  some  distance  through  artificial  channels,  and 
used  it  for  mining  purposes,  turns  it  into  a  natural  stream  which  has 
been  appropriated  by  another,  he  of  course  empties  mud  and  sediment 
with  the  water,  and  thereby  injures  the  quality  of  the  water  in  the 
natural  stream.  The  quantity  added  would  not,  as  a  general  rule, 
more  than  compensate  for  the  depreciation  of  the  quality. 

Another  difficulty  is  this:  suppose  water  be  turned  into  a  creek  at 
its  head,  which  will  fill  a  certain  orifice,  with  a  certain  pressure;  it 
runs  down  the  creek  say  five  or  ten  miles;  now,  how  are  you  to  meas- 
ure it  when  it  is  taken  out?  During  that  five  or  ten  miles,  of  course, 
there  is  a  great  loss  by  evaporation,  leakage,  sinking  into  the  sand, 
etc.  If  you  measure  at  the  taking  out  in  the  same  way  as  when  it 
was  let  in,  you  make  the  innocent  party,  who  first  appropriated  the 
creek,  sustain  all  the  loss  of  the  wrong-doer.  If  you  allow  a  per  cent- 
age  for  loss,  what  will  it  be?  The  loss  would  be  much  greater  in  some 
cases  than  in  others.  Running  over  a  gravelly  bottom,  in  soqie  cases, 
the  loss  would  be  fifty  or  seventy-five  per  cent.,  perhaps,  in  five  miles. 
In  other  cases,  with  a  narrow,  shaded  channel,  and  a  compact  rock 
bottom,  the  loss  would  not  be  ten  per  cent,  in  ten  miles.  But  there 
is  still  another  and  greater  difficulty,  practically,  than  all  we  have  yet 
mentioned.  All  men  who  have  dug  ditches  from  small  creeks,  have 
been  in  the  habit  of  using  their  dams,  at  the  head  of  the  ditch,  to  ac- 
cumulate water  during  the  night,  to  be  used  during  the  day.  Usually, 
these  dams  have  filled  up  during  the  night.  If,  after  the  water  is 
turned  in,  the  dam  soon  fills  up  and  runs  over,  much  water  is  wasted 
during  the  night.  Both  parties  commence  using  water  out  of  the 
dam,  or  reservoir,  in  the  morning,  and  it  is  soon  emptied.    All  these 
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things  would  make  the  equitable  diviBion  of  the  water  so  difficult,  that 
it  would  be  impossible  for  the  most  equitable  and  right-minded  per< 
sons  to  make  a  satisfactory  division. 

It  was  suggested,  on  the  argument  of  this  cause,  that  the  doctrine 
of  confusion  of  goods  did  not  apply  to  this  case,  because  plaintiffs  did 
not  own  the  water,  and  only  had  a  usufructuary  right  in  it.  Well, 
Qiat  is  a  special  property.  They  had  a  right  to  it,  with  all  the  rights 
pertaining  to  property,  so  long  as  it  was  in  their  possession.  They 
have  the  same  right  to  protection,  so  long  as  the  water  is  being  used 
by  them,  that  they  would  have  in  the  use  of  property  absolutely 
belonging  to  them.  The  injury  is  done  to  them  before  they  have 
parted  with  the  water.  For  the  time  being,  they  are  the  qtuui  owners. 
To  show  that  the  doctrine  of  confusion  applies  not  only  to  the  case  of 
absolute  property,  but  also  to  cases  where  there  is  only  a  qualified 
property,  we  refer  to  the  case  of  Willard  v.  Bice  ei  oL.,  11  Metcalf  s 
Mass.  Bep.  493. 

The  case  in  15  Vesey,  to  which  appellants  refer,  fully  carries  out 
the  doctrine  for  which  we  contend  in  regard  to  confusion  of  goods. 

Fuld,  J.,  ddivered  the  opinion  of  the  Court  —  Tebbt,  C.  J.,  and 
Baldwin,  J.,  concurring. 

The  plaintiffs  claim,  under  the  first  appropriators,  the  right  to  the 
waters  of  the  South  fork  of  Jackson  creek,  in  the  County  of  Amador, 
and  preyious  to  and  at  the  time  of  the  diversion  by  the  defendants, 
which  is  the  occasion  of  this  suit,  were  the  owners  of  a  line  of  ditch 
and  of  flumes  and  aqueducts,  into  which,  by  means  of  a  dam  con- 
stmcted  across  the  stream,  they  diyerted  the  waters  from  the  natural 
channel  of  the  fork,  and  conducted  the  same  to  adjacent  mining 
ground  to  be  used  for  mining  purposes. 

The  defendants  are  the  owners  and  in  possession  of  valuable  mining 
ground  situated  on  the  north  side  of  the  fork,  and  are  endeavoring  to 
obtain  the  requisite  supply  of  water  for  its  successful  working  from 
the  North  fork  of  the  Mokelumne  river  and  its  tributaries^  through 
the  Amador  County  canal,  under  a  contract  with  the  owners  of  the 
canal.  For  that  purpose  the  water  is  conducted  from  the  canal  by 
artificial  channels  to  a  natural  gulch  or  ravine,  from  which  it  is 
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emptied  into  the  South  fork  of  Jackson  creek,  above  the  dam  of  the 
plaintiffs.  About  a  mile  below  the  point  where  the  water  is  thus 
emptied,  the  defendants  have  constructed  a  ditch  leading  to  their 
mining  ground,  into  which,  by  means  of  a  dam  at  its  head  thrown 
across  the  fork,  they  divert  a  portion  of  the  waters  flowing  in  the 
channel,  and  it  is  this  diversion  which  is  the  subject  of  complaint  in 
this  suit.  The  quantity  of  water  diverted  does  not  equal  the  quantity 
emptied  into  the  fork  from  the  Amador  County  canal  through  the 
ravine  or  gulch  designated.  Upon  these  facts  the  single  question  is 
presented  whether  the  defendants,  after  the  mingling  of  the  water 
conducted  by  them  from  the  canal  with  the  waters  naturally  flowing 
in  the  fork,  possess  the  right  to  take  out  an  equal  or  less  quantity 
from  the  stream,  or  is  the  right  of  the  defendants  to  the  use  of  the 
water  whilst  in  the  ravine,  or  to  the  use  of  an  equal  quantity,  lost  by 
its  subsequent  mingling  with  the  natural  waters  of  the  fork? 

This  case  is  similar  in  its  material  features  to  that  of  Hoffman  c.' 
ah  V.  Stone  et  al.  (7  Cal.  46).  In  that  case  the  plaintiffs  were  tlio 
prior  appropriators,  and  as  such  entitled  to  the  waters  of  a  stream 
called  Dutch  gulch,  the  channel  of  which  was  dry  at  certain  season^: 
of  the  year.  This  channel  the  defendants  used  as  a  connecting  link 
between  two  canals  constructed  by  them,  emptying  their  waters  by 
one  canal  into  the  channel,  and  subsequently  diverting  them  by  mean? 
of  a  dam  into  the  other.  The  plaintiffs  in  that  case,  who  were  the 
owners  of  a  ditch  which  received  its  supply  of  water  from  the  creek, 
obtained  a  judgment  perpetually  enjoining  the  defendants  from  divert- 
ing the  water  from  the  main  channel  so  as  to  prevent  it  from  flowing 
down  to  the  extent  of  the  capacity  of  their  ditch.  But  on  appeal  the 
judgment  was  reversed,  and  this  Court,  per  Murray,  C.  J.,  said : 

"  The  plaintiffs  being  the  prior  locators,  it  would  follow  that  any 
interference  with  the  waters  of  Dutch  gulch  would  be  an  infraction  of 
their  rights.  But  the  appropriation  of  the  waters  did  not  give  them 
the  exclusive  use  of  the  bed  of  the  stream.  We  see  no  reason  why  it 
might  not  be  used  by  others  as  a  channel  for  conducting  water,  so  long 
as  it  did  not  interfere  with  their  rights.  If  the  defendants  were 
diverting  the  natural  water  of  the  stream,  as  well  as  that  brought 
into  it  by  themselves,  then  the  plaintiff  would  have  a  just  cauMe  of 
complaint* 
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In  the  case  at  the  bar  the  channel  of  the  South  fork  of  Jackson 
creek  is  used  as  a  connecting  link  between  the  Amador  County  canal 
and  the  ditch  of  the  defendants.  The  water  from  the  canal  is  emp- 
tied into  the  fork  with  no  intention  of  abandoning  its  use,  but  for  the 
sole  purpose  of  supplying  the  ditch.  The  principal  difference  between 
this  case  and  that  of  Hoffman  v.  Stone^  is  the  mingling  of  the  water 
introduced  by  the  defendants  with  the  waters  of  the  creek.  In  that 
case  the  channel  of  the  stream  was  dry  in  certain  seasons  of  the  year, 
and  at  the  time  the  suit  was  brought  there  was  no  natural  water  flow- 
ing in  it  But  it  does  not  appear  that  this  circumstance  had  any 
controlling  influence  upon  the  decision.  The  point  settled  in  that 
case  is  this :  that  the  prior  right  to  the  use  of  the  natural  water  of  a 
stream  does  not  entitle  the  owner  of  such  a  right  to  the  exclusive  use 
of  the  channel.  So  long  as  his  right  is  not  interfered  with,  there  is 
no  reason  why  the  bed  of  the  stream  may  not  be  used  by  others  as 
a  channel  for  conducting  water.  If  the  plaintiffs  in  the  present  caso 
receive  their  full  supply,  as  previous  to  the  introduction  of  water  by 
the  defendants,  they  have  no  cause  of  complaint 

It  does  not  necessarily  follow  that  the  water  introduced  by  the 
defendants  became  subject  to  the  use  of  the  plaintiffs,  because  its  iden- 
tity was  lost  by  being  mingled  with  the  water  naturally  flowing  in  the 
creek.  The  rights  of  the  parties,  after  such  mingling,  are  not  unlike  the 
rights  of  the  owners  of  goods  of  equal  value  after  their  mixture- — 
bofli  are  entitled  to  take  their  given  quantity.  Where  there  is  a  con- 
fusion of  goods  willfully  made  by  one  owner,  without  the  consent  ctf  the 
other,  so  that  it  becomes  imposdble  to  distinguish  what  belongs  to  each, . 
the  common  law  gives  the  entire  property  to  the  injured  party.  "  But 
this  rule,*'  says  Kent,  **  is  carried  no  further  than  necessity  requires ; 
and  if  the  goods  can  be  easily  distinguished  and  separated,  as  articles 
of  furniture,  for  instance,  then  no  change  of  property  takes  place.  So, 
if  the  com  or  flour  mixed  together  were  of  equal  value,  then  the  in^ 
jured  party  takes  his  given  quantity  and  not  the  whole.**  (Coms.,  2d 
vol.,  365;  Lupton  v.  White,  15  Vesey,  442.) 

The  plaintiffs  rely,  with  apparent  confidence,  upon  the  case  of  Eddy 
v.  Simpson  (3  Cal.  249).  In  that  case  the  plaintiffs  were  the  prior 
appropriatoTs  of  the  water  of  Shady  creek,  having  diverted  tiie  same 
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by  a  dam  across  the  stream..  The  defendants,  by  like  means^  obtained 
the  water  of  Bloody  Rim  and  Grizzly  canon,  which  they  brought  to  a 
place  known  as  Cherokee  corral,  where^  after  its  use,  it  passed  from 
their  possession  and  found  its  way,  by  natural  channels  and  the  natu- 
ral level  of  the  country,  to  Shady  creek,  at  a  point  above  the  dam  of 
the  plaintiffs.  And  when  the  defendants  undertook  to  retake  from 
Shady  creek,  a  quantity  of  water  equal  to  that  which  thus  found  its  way 
into  the  channel,  the  Court  held  their  rights  to  the  water  were  gone. 
"  When  the  water  of  Grizzly  canon  and  Bloody  Run,"  said  ihe  Court, 
'^  left  the  possession  of  the  defendants  at  Cherokee  Corral,  all  right  to 
ind  interest  in  that  water  was  lost  by  the  defendants.  It  might  be 
oiade  the  property  of  whomsoever  chose  to  possess  it  Without  the 
agency  of  the  defendants,  it  found  its  way  into  Shady  creek,  joining 
vJie  waters  there  in  the  possession  of  the  plaintiffs,  and  became  a  part 
of  the  body  of  water  used  and  possessed  by  them.'' 

It  is  very  evident  that  the  Court  considered  the  fact  that  the  water 
had  passed  from  the  possession  of  the  defendants,  and  found  its  way 
to  Shady  creek  without  their  agency,  as  material  circumstances  of  the 
ease;  in  other  words,  it  regarded  the  water  as  having  been  abandoned. 
This  is  the  view  taken  by  Mr.  Chief  Justice  Murray,  when  he  notice? 
the  objection  that  Hoffman  v.  Stone  was  within  the  rule  of  that  case ; 
for  the  reason  he  assigns,  as  an  answer  to  the  objection,  is  the  finding 
of  the  jury  that  the  water  was  not  abandoned  by  the  defendants,  and 
left  to  find  its  way  by  natural  channels  into  Dutch  gulch,  but  was 
turned  in  by  the  defendants,  making  the  gulch  a  connecting  link  of 
their  ditch. 

There  may  be  some  difiiculty  in  cases  like  the  present,  in  determine 
ing  with  exactness  the  quantity  of  water  which  parties  are  entitled  to 
divert.  Similar  difficult  exists  in  the  case  of  a  mixture  of  wheat  and 
com  —  the  quantity  to  be  taken  by  each  owner  must  be  a  matter  of 
evidence.  The  Courts  do  not,  however,  refuse  the  consideration  of 
such  subjects,  because  of  the  complicated  and  embarrassing  character 
of  the  questions  to  which  they  give  rise.  If  exact  justice  cannot  be 
obtained,  an  approximation  to  it  must  be  sought,  care  being  taken  that 
no  injury  is  done  to  the  innocent  party.  The  burden  of  proof  rests 
with  the  party  causing  fbe  mixture.      He  must  show  eleariy  to  what 
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portion  he  is  entitled.  He  can  claim  only  snch  portion  as  is  estab- 
liflhed  by  decisiye  proof.  The  enforcement  of  his  right  mnst  leave  the 
opposite  party  in  the  nse  of  the  fnll  quantity  to  which  he  was  origi- 
nally entitled. 

Cases  involving  questions  of  analogous  character  and  equal  diffi- 
coltfy  are  of  frequent  occurrence.  The  illustration  given  by  the  de- 
fendants' counsel  is  in  point.  A  constructs  a  ditch,  and  appropriates 
a  portion  of  the  water  of  some  stream  for  mining  purposes;  B  subse- 
qnenffy  constructs  a  ditch  for  a  similar  purpose,  tapping-  the  stream. 
A  {hen  enlarges  his  ditch,  destroying  the  landmarks  of  its  original 
capacity.  A  dispute  then  arises  between  A  and  B,  as  to  whether  A 
IB  not  diverting  more  water  through  his  enlarged  ditch,  than  he  is 
entitled  to  by  virtue  of  his  first  appropriation.  Here  the  quantity  of 
water  to  which  A  and  B  are  respectively  entitled,  becomes  difficult  of 
aoemate  adjustment;  and  if,  instead  of  two,  there  be  a  greater  num- 
ber of  ditches  taking  water  from  the  same  stream,  questions  respect- 
ing tfie  conflicting  rights  of  the  parties  become  exceedingly  compli- 
caled  and  embarrassing.  The  Courts  do  not,  however,  as  we  have 
observed,  refuse  to  entertain  such  questions ;  but  endeavor  to  relieve 
them  of  their  complication  and  embarrassment,  and  to  mete  out  justice 
to  an  parties.  (Priest  v.  Union  Canal  Company,  6  Cal.  107,  and 
White  V.  Todd's  Valley  Water  Company,  8  Cal.  443.)  In  Embrey 
et  aL  V,  Owen,  (4  Eng.  Law  and  Equity,  470)  Baron  Alderson  refers 
to  a  case  in  point.  "  There  was  a  case/'  says  the  Baron,  **  of  Dakin  v. 
Cornish,  tried  before  me  at  Leeds,  in  1845,  where  water  was  taken 
from  the  river  Ayr  to  work  a  steam  engine.  There  was  an  artificial 
course  from  the  river  to  a  reservoir  in  the  yard  of  a  mill;  the  water 
was  there  mixed  with  other  water  obtained  from  the  earth,  the  whole 
was  then  used  for  the  steam  engine,  what  remained  was  transferred 
into  another  tube  and  carried  back  to  the  river ;  and  the  question  was 
whether  this  was  an  injury  to  some  other  mills  lower  down  on  the 
stream.  We  took  much  care  about  the  case,  and  I  left  it  to  the  jury 
to  say  if  the  same  quantity  of  water  continued  to  run  in  the  river,  as 
if  none  of  its  water  had  ever  entered  the  premises  of  the  defendant, 
and  if  so,  he  was  entitled  to  their  verdict** 

The  first  appropriator  of  the  water  of  a  stream  passing  through  the 
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public  landB  in  this  State,  has  the  right  to  insist  that  the  water  shall 
be  subject  to  his  use  and  enjoyment  to  the  extent  of  his  original  appro- 
priation, and  that  its  quality  shall  not  be  impaired  so  as  to  defeat  the 
purpose  of  its  appropriation.  To  this  extent  his  rights  go,  and  no  fur- 
ther. In  subordination  to  these  rights,  subsequent  appropriators  may 
make  such  use  of  the  channel  of  the  stream  as  they  think  proper,  and 
they  may  mingle  with  its  waters  other  waters,  and  divert  an  equal 
quantity,  as  often  as  they  choose.  Whilst  resting  in  the  perfect  enjoy- 
ment of  their  original  rights,  the  first  appropriators  have  no  cause  of 
complaint. 

It  follows  that  the  Court  below  erred  in  sustaining  the  demurrer  to 
the  new  matter  set  up  in  the  answer,  and  the  judgment  rendere<l 
thereon  must  be  reversed,  and  the  cause  remanded  for  further  proceed- 
ings.    Ordered  accordingly. 


CLARK  V.  MoBLVY  et  ati. 

A  bill  of  Mie  for  a  mining  claim,  not  under  seal,  and  without  warranty,  which 
only  purports  to  convey  to  the  vendee  the  right,  title  and  Interest  of  the 
vendor,  will  not  pass  the  title,  although  the  vendor  la  in  possessicm  at  thv 
time,  if  such  possession  is  without  title.  Such  a  bill  only  passes  an  equity, 
which  Is  subject  to  the  legal  title  or  any  superior  equity. 

In  such  a  case,  the  purchaser  takes  the  risk  of  any  Inflrmltlet  or  defects  of  title 
which  may  exist    The  doctrine  of  OMMot  emptor  appllsa  to  aU  math  casea. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judicial  Dis- 
trict, County  of  Nevada. 

Ejectment  to  recover  a  mining  dainu 

The  case  was  tried  before  a  jury,  who,  under  flie  instruction  of  the 
Court,  returned  a  verdict  for  the  plaintiff.  It  seems  that  one  Matte- 
son,  in  1853,  vras  possessed  of  a  certain  piece  of  mining  ground,  and 
in  consideration  of  a  note  made  by  one  Head  and  one  Flippen,  with 
one  Qrier  as  surety,  in  July  of  the  same  year,  executed  and  delivered 
a  bin  of  sale  of  the  ground  to  Head  and  Plippen,  jointly.  Evidence 
was  offered,  in  the  course  of  the  trial,  tending  to  show,  if  credited,. 
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that  Head  and  Flippen^  after  getting  the  bill  of  sale^  went  to  the 
ground,  not  far  off,  and  found  some  other  persons  in  possession.  They 
then  returned  to  Matteeon,  and  informed  him  of  the  fact.  The  bar- 
gain waa  thereupon  rescinded,  the  note  destroyed,  and  Flippen  agreed 
to  destroy  the  bill  as  soon  aa  he  returned  to  his  cabin,  where  it  was. 
It  had  not  been  recorded.  Matteson,  Head,  Flippen  and  others  then 
detemuned  to  driye  the  persona  in  possession  off  the  ground.  They 
did  so,  and  kept  the  possession  themselYes.  Two  or  three  days  after- 
wards Flippen  sold  the  claim,  or  his  interest  in  it,  to  Clark,  the  plain- 
tiff below.  Matteson,  shortly  after  this  sale,  sold  the  interest  or  share 
to  Head,  who  thereby,  as  claimed,  became  owner  of  the  entire  claim. 
Head  remained  in  possession,  working  this  and  other  claims,  forming 
a  compact  body  or  tract  of  land,  for  several  years,  and  until  sold  to 
the  defendant  below.  In  December,  1857,  Clark,  the  plaintiff,  brought 
this  snit. 

It  seems  to  be  assomed,  in  the  instructions  and  in  the  argument 
bat  some  proof  was  niade  that  Flippen,  at  the  time  of  the  sale  to 
Clark,  was  in  possession,  and  showed  Clark  the  bill  of  sale  from  Mat- 
teson, or  that  Clark  saw  it,  or  had  knowledge  of  its  existence  and  con- 
tents; and  we   assume  that  this  is  true. 

The  bill  of  sale  from  Matteson  to  Head  and  Flippen  ia  not  in  the 
record.    The  bill  of  sale  from  Flippen  to  Clark  is,  in  these  words: 

"Nevada,  July  5,  1854. 
"Know  aJQ  men  by  these  presents,  that  in  consideration  of  two  hun- 
dred and  fifty  dollars,  in  hand  paid  and  this  day  received,  I  hereby 
sell  and  transfer  all  my  right,  title  and  interest  —  said  interest  being 
one-fourth  —  in  claim  situated,  etc.,  on  Little  Deer  creek,  and  known 
as  Booth  ft  Co.'s  claims,  unto  J.  M.  Clark;  in  token  of  which,  1 
hereby  set  my  hand  and  seal,  this  day. 

*'  (Signed)  WILLIAM  H.  FLIPPEN. 

**  0.  H.  Gbaot,  witnesi.'* 

No  seal  is  affixed  to  the  name  of  FUppen. 

The  first  instruction  of  the  Court  was  as  follows: 

"  That  if  the  jury  believed  from  the  testimony  that  Head  and  Flip- 
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pen  purchased  two  interefits  in  the  ground  in  dispute,  gave  a  joint  note 
with  Orier  as  security,  and  received  a  joint  bill  of  sale;  that  on  find- 
ing other  parties  claimed  the  ground,  they  retumt^  to  Matteson,  from 
whom  the  ground  had  been  purchased;  that  an  agreement  was  then 
made  to  cancel  and  annul  the  sale  of  said  claims,  for  the  surrender  of 
the  bill  of  sale,  and  that  the  joint  note  was  given  up  and  canceled, 
but  the  bill  of  sale,  being  away,  was  not  given  up  —  then  as  between 
the  parties,  and  all  parties  having  notice,  these  acts  worked  as  a  can- 
cellation of  the  bill  of  sale.  But  if,  notwithstanding  such  agreement^ 
Flippen  neglected  to  destroy  the  bill  of  sale,  as  he  had  promised,  and 
that  Clark,  upon  the  strength  of  the  bill  of  sale,  knowing  it  had  been 
executed,  and  not  knowing  of  the  agreement  to  cancel,  was  induced 
thereby  to  purchase  —  then  he  would  be  entitled  to  recover  against  a 
mibsequent  purchaser  of  the  same  interest  from  Matteson;  and  at 
request  of  defendants'  counsel,  the  Court  said  to  the  jury,  that  if 
Clark  was  not  induced  to  purchase  by  the  bill  of  sale,  (or  if  the  bill 
of  sale  was  not  the  principal  inducement  to  the  privileges)  then  those 
holding  under  Matteson  subsequently  are  not  estopped  from  setting 
up  claim  against  Clark.'' 
Plaintiff  had  judgment,  and  the  defendants  appealed. 

Meredith  and  Hawley  for  Appetlants. 

The  instructions  were  erroneous. 

1st.  Because  thereby  the  jury  was  required  to  regard  **a  bill  of 
sale ''  for  a  mining  claim  in  the  light  of  a  negotiable  instrument,  and 
the  purchaser  in  good  faith,  from  the  holder  of  such  bill  of  sale  of  the 
land  mentioned  in  the  same,  in  like  position  with,  and  with  like  rights 
to,  an  endorser  in  good  faith  of  a  bill  of  exchange. 

The  doctrine  of  caA>eai  emptor  is  entirely  ignored  in  the  instructions, 
and  the  whole  case  made  to  turn  with  the  jury  upon  the  question 
whether  the  purchaser  Clark  had  notice  that  his  grantor  bad  no  title. 

The  instructions  required  the  jury,  after  finding  that  the  sale  had 
been  revoked  or  cancelled  by  mutual  agreement  and  concurrence,  and 
that  the  interest  before  intended  to  be  conveyed  had  revested  or 
remained  in  Matteson,  leaving  none  in  Flippen,  plaintiff's  grantor,  at 
the  time  of  sale  to  plaintiff ;  further  and  also  to  find  that  the  bill  of  eale 
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had  leen  destroyed,  and  that  Clark,  plaintiff,  did  not  know  that  his 
grantor  had  no  title. 

How  could  the  interest  of  the  parties  be  affected  by  the  destruction 
of  a  bill  of  sale  of  a  mining  claim,  when  the  contract  intended  to  be 
expressed  in  such  instructions  had  been  revoked  by  the  parties  to  it? 
A  contract  may  be  rescinded  by  consjent  of  the  parties,  and  this  is 
an  elementary  rule  of  law  applicable  alike  where  real  or  personal  prop- 
erty is  the  subject  of  the  agreement.    1  Parsons  on  Cont.  190. 

When  a  contract  is  rescinded,  it  cannot  be  rescinded  as  to  one  of 
the  parties,  and  remain  in  force  as  to  the  other;  and  this  proposition 
logically  results  from  the  well  establbhed  rule  that  there  must  be  mutu- 
ality in  every  agreement.  The  surrender  and  destruction  of  the  note, 
pursuant  to  the  agreement  to  Annul  the  bargain,  worked  a  cancellation 
w  toto. 

11  the  contract  was  rescinded  as  to  Matteson,  it  was  rescinded  as  to 
Flippen,  and  this  left  Flippen  no  interest  whatever  in  the  subject  of 
the  oontract  —  the  mining  claims. 

Flippen  having  no  interest,  could  convey  none:  "nemo  plus  juris 
m  alium  transferre  potest  quam  ipse  habet/*  Broom's  Legal  Max.  354. 
The  only  exceptions  to  this  principle  controlling  the  transfer  of 
property  are  — 
Ist  That  in  favor  of  a  bona  fide  purchaser  of  goods  in  market  overt. 
2d.  That  in  favor  of  a  bona  fide  purdiaser  of  a  n^otiable  instru- 
ment bill  of  exchange,  ete. 
3d.  That  in  favor  of  a  bona  fide  purchaser  of  a  bill  of  lading. 
There  is  no  market  overt  in  this  State,  or  in  any  State  of  America. 
It  is  wholly  unstistained  by  reason  or  judicial  ruling  (unless  in  this 
instance)  that  ''a  bill  of  sale''  for  a  mining  daim,  so  long  as  it  is  not 
destroyed,  is  a  negotiable  instrument;  and  that  the  holder  thereof, 
witiiout  right  or  title  to  the  lands  mentioned  in  it,  can  by  reason  of 
such  holding  convey  such  lands  to  one  whose  innocence  equals  his  sim- 
plicity in  purchasing  without  inquiring  as  to  the  title  of  such  holder. 
The  learned  Judge  in  the  Court  below  seems  to  have  regarded  the 
bin  of  sale  as  a  negotiable  instrument,  and  that  its  transfer  carried  the 
land  mentioned  in  it  to  a  purdiaser  without  notice  of  the  defect  of  the 
holder's  title. 
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Is  a  mining  daim  land  or  personal  property?  Until  the  question  is 
otherwise  decided,  I  must  hold  the  opinion  that  its  characteristics  are 
those  of  realty.  This  Court  seems  to  have  so  regarded  a  mining  claim 
in  the  case  of  The  Merced  Mining  Co.  v.  Fremont,  7  Cal.  Rep.  317. 

If  a  mining  claim  is  real  estate,  a  bill  of  sale,  not  being  an  instru- 
ment under  seal,  conyeys  no  title,  and  imparts  notice  to  no  one. 
Neither  the  instruction  of  such  an  instrument,  therefore,  nor  the  exe- 
cution of  a  like  one  reconveying,  was  required  in  this  case  to  produce 
a  rescission  of  the  contract;  and  one  with  knowledge  of  all  ilie  acts, 
or  the  whole  transaction  between  the  parties,  could  become  a  purchaser 
in  good  faith  from  Matteson,  the  original  owner,  and  acquire  title. 

2d.  The  instructions  of  the  Court  were  erroneous,  because  contra- 
dictory to  and  irreconcilable  with  those  given  at  defendant's  request. 

The  latter  rendered  the  finding  of  title  in  Flippen,  plaintiff  grantor, 
at  the  time  of  the  pretended  and  false  sale  to  plaintiff,  indispensably 
necessary  to  a  verdict  for  plaintiff.  Those  which  were  immediately 
afterwards  given  on  the  Court's  own  suggestion,  completely  ignored 
that  requisite,  and  placed  plaintiffs  right  to  recover  alone  on  the 
u:rounds  of  the  destruction  of  the  bill  of  sale,  and  that  plaintiff  had  no 
notice  that  his  grantor  had  no  title. 

The  first  proposition  of  the  judge's  oral  charge  is,  in  substance,  that 
parties  to  an  agreement  and  their  privies  with  notice  are  bound  by 
huch  agreement.  We  apprehend  that  this  doctrine,  as  applied  to  the 
case  at  bar,  will  not  be  questioned.  See  Hostler  v.  Hays,  3  Cal.  302; 
Barroilhet  v.  Battelle,  7  CaL  450;  Bird  v.  Lisbros,  9  Cal.  R.  1. 

The  second  section  of  the  oral  cha^e,  if  taken  by  itself,  may  be 
questionable  law;  but  if  wrong,  the  error  is  against  the  pbiintiff  and  in 
favor  of  the  defendants. 

This  is  an  action  of  ejectment,  and  under  the  pleadings  we  have  only 
to  establish  title  in  ourselves  or  in  our  grantor;  but  the  instruction  is 
to  the  effect  that  we  must  prove:  1st.  That  at  the  time  of  our  purchase 
we  believed  Flippen  had  no  title.  2d.  That  we  were  induced  to  pur- 
chase by  the  first  bill  of  sale.  3d.  That  we  were  ignorant  of  ihe  agree- 
ment existing  between  Matteson  and  Flippen,  our  grantor,  to  destroy 
a  certain  instrument  All  this  was  certainly  against  a  plaintiff 
who  had  only  to  prove  title.    Belief,  inducement  and  ignorance  are 
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issues  alike  foreign  to  the  case  presented  by  the  pleas^  and  maintained 
by  the  proof;  and  the  role  is  well  established  that  the  verdict  will  not 
be  disturbed  unless  the  instruction  prejudice  the  party  complaining. 
See  4  B.  Hon.  Rep.  386. 

If,  however^  this  oral  charge  be  examined  in  ooimection  with  the 
written  instructions  which  follow,  it  will  be  seen  that  as  a  whole  they 
embody  the  law  of  this  case.  Says  the  Courts  through  defendants' 
ifritten  instructions :  **  If  Clark's  grantor  parted  with  his  title  before 
his  sale  to  Clark^  you  must  find  for  def endanf  Any  doubts  which  the 
Jury  may  have  entertained  from  the  oral  charge  of  the  judge,  were 
fully  corrected  by  the  full  and  positive  instructions  which  followed. 
The  rule  is  too  well  established  to  require  argument,  that  instructions 
must  be  construed  together.  Althongh  some  single  propositions  may 
be  incorrect,  yet,  if  from  the  whole  it  appears  that  the  law  was  cor- 
rectly given,  the  verdict  will  not  be  disturbed.  Dwindle  v.  Henri- 
quez,  1  Cal.  388;  Carrington  v.  Pacific  Mail  Steamship  Company, 
1  Cal.  475 ;  Haskell  v.  McHenry,  4  Cal.  411. 

The  rule  in  all  these  cases  appears  to  be  this:  that  if,  from  tiie 
whole  charge  construed  together,  the  law  was  correctly  given,  an  inci- 
dental error  will  not  vitiate  Hie  verdict 

In  the  case  of  Cunningham  i;.  Dorsey,  6  Gal.  19,  a  new  trial  was 
granted,  though  an  erroneous  instruction  was  given  with  a  correct  one 
upon  the  same  point.  It  will  be  seen,  upon  an  examination  of  that 
case,  that  the  only  question  was  the  amount  of  damage  sustained  by. 
the  plaintiff,  and  the  error  of  the  Court  was  in  giving  the  measure  of 
damages  sustained  by  the  plaintiff.  The  rule  of  computation  was 
exclusively  a  question  of  law,  and  the  verdict  of  the  jury  was  direcfly 
dependent  upon  this.  In  such  a  case,  the  Court  may  properly  decide 
that  the  true  rule  upon  this  point  being  absolutely  necessary  to  the 
determination  of  the  case,  and  there  being  nothing  in  the  verdict  to 
decide  by  which  instruction  the  jury  were  governed,  a  new  trial  must 
be  had.  In  that  case,  also,  both  instructions  were  in  writing,  and  with 
the  jury  in  their  deliberations.  But  in  the  case  at  bar,  the  correct 
rule  alone  was  in  writing,  and  the  oral  error,  if  it  existed,  was  lost  to 
all  save  the  ear  of  the  defendant's  attomej. 
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Baldwin,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court  —  Terry,  C.  J.,  and  Field,  J.,  concurring. 

It  is  not  very  material,  in  the  view  we  have  taken  of  this  case, 
whether  we  regard  these  mining  claims  as  real  or  personal  estate. 
The  bill  of  sale  from  Matteson  to  Flippen  and  Head  may  be  left  out 
of  the  question.  The  bill  from  Flippen  to  Clark  only  purports  to  con- 
vey to  tiie  latter  the  right,  title  and  interest  —  whatever  that  was  —  of 
the  grantor.  If  Flippen  had  no  real  interest,  by  reason  of  the  cancel- 
lation of  the  contract  of  sale,  he  could  convey  none,  by  such  a  contract 
as  that  in  evidence,  to  his  grantee. 

The  bill  of  sale,  not  being  under  seal,  even  if  it  were  otherwise 
BoflSdent  to  pass  the  legal  title  to  real  estate,  it  did  not  pass  any  in 
this  instance;  it  passed  only  an  equity,  and  this  equity  is  subordinate 
to  the  legal  title  or  to  any  superior  equity.  This  was  decided  in  the 
case  of  Dupont  v.  Wertheman,  10  Cal.  354.  In  such  case,  as  shown 
in  the  case  cited,  the  assignee  stands  in  the  shoes  of  his  assignor. 

The  instrument  does  not  pretend  to  be  a  conveyance  of  the  land, 
but  only  of  the  right,  title  and  interest  in  it,  and  this  without  warranty. 
It  is  held  in  such  cases  that  the  instrument  only  conveys  the  present 
right  or  title  of  the  party  granting.  The  purchaser  takes  the  risk  of 
any  infirmities  or  defects  of  title  which  may  exist.  (Adams  v.  Cuddy, 
13  Pick.  463;  Morse  v.  Godfrey,  3  Story's  B.  364;  1  Cowen,  613; 
9  7ft.  18;  4  Kent,  261;  12  Pick.  47;  13  lb.  116,  460;  14  Johns. 
193 ;  20  lb,  478 ;  and  11  Sergt.  and  B.,  889,  eited  in  case  of  Dupont  v. 
Wertheman.)  The  doctrine  of  caveat  emptor  applies  in  every  such 
case.  It  was  the  duty  of  Clark,  under  such  circumstances,  to  inquire  of 
Matteson  into  the  true  state  of  the  title;  or  if  he  buys  only  the  interest 
of  the  grantor  without  such  inquiry,  he  must  run  the  risk  of  his  spec- 
ulation. The  title  being  really  in  Matteson,  or  Matteson,  after  the 
cancellation,  having  on  the  hypothesis  of  fact  assumed  the  superior 
equity,  Clark  would  get  nothing  by  his  purchase  under  the  contract 
evidenced  by  this  bill  of  sale.  The  defendant  succeeding  to  the  title 
of  Matteson,  has  the  same  rights. 

There  is  nothing  in  the  point  made  by  the  respondent,  that  no  excep- 
tion was  taken  to  separate  portions  of  the  charge.     It  will  be  seen 
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that  the  charge  is  8o  connected  as  that  each  part  relates  to  the  rest, 
and  the  substance  of  it  opposes  the  view  we  have  just  presented.  Nor 
is  there  anything  in  the  point  that  the  Court  gare  the  instmctions 
asked  by  the  defendant;  which,  considered  alone,  seem  to  place  the 
law  substantially  as  we  have  given  it  If  the  instructions  were  directly 
contradictory  this  would  be  a  good  ground  for  reversal.  If  to  be  taken 
altogether,  the  one  set  qualifying  the  others,  then  the  error  we  have 
pointed  out  exists.  * 

We  are  not  to  be  understood  as  expressing  any  opinion,  or  giving 
aii.7  intiniation  whatever  as  to  the  facts  of  this  case.  It  is  for  the  jury 
to  psBB  upon  them.  The  parties  are  entitled  to  have  the  law  appli- 
eable  to  any  supposed  hypothesis  of  fact  of  which  there  is  legal  evi- 
dence, distinctly  given  to  the  jury,  that  they  may  apply  the  law  to 
the  proofs. 

The  judgment  is  reversed  and  the  cause  runanded. 


THE  PILOT  BOCK  CBBEK  CANAL  CO.  p.  CHAPMAN  s<  ob. 

The  grantlnc  or  refaalnf  a  coutlnoance  reats  la  tha  aoand  dlacretlon  of  the  Oonrt 
below;  and  OTen  when  the  facti  ahow  that  the  action  of  the  Court  below 
approached  nearly  to  an  arbitrary  ezerdaa  of  tta  dltcretloii,  that  action  will 
not  be  reylewed  nnleas  there  has  been  a  motion  for  a  new  trial,  and  the 
application  sapported  by  the  affldarlta  of  the  absent  wltnesaea.  If  sndh  afll- 
darlta  can  be  obtained,  or  If  not,  then  U  ■hoold  be  shown  to  the  Goort  that 
they  cannot  be  obtained.  Unless  this  be  done,  this  Conrt  wUI  not  Interfere, 
In  dril  caaea,  with  the  action  of  the  lower  Court. 

Appeal  from  the  District  Court  of  the  Eleventh  Judicial  District^ 
County  of  El  Dorado. 

This  was  an  action  brought  to  recover  damage  done  to  a  ditch  by 
reaMn  of  defendants  mining  in  the  canon  aboye,  and  running  down 
lediment  and  earth  into  the  ditch. 

Defendants  alleged  that  they  were  miners,  and  claimed  priority  of 
location  and  working  their  claim. 

When  the  case  was  called  for  trial,  defendants  moved  for  a  continu- 
ance of  the  case  on  the  ground  of  absent  witnesses.  This  motion 
eras  based  on  the  affidavit  of  one  of  the  defendants,  showing  diligence 
Vol.  ZI.^U 


162  SXJPREME  COXTBT  —  OCTOBEB  TEEM,  1858. 

Pilot  Rock  Creek  Canal  Co.  v.  Chapman. 

in  attempting  to  obtain  the  testimony  of  such  abs^it  witnessesy  and 
the  nature  of  the  proof.  The  Court  denied  the  motion  for  a  contin- 
uance^ and  the  cause  waa  tried  by  a  jury,  who  rendered  a  verdict  for 
the  plaintiff,  and  judgment  was  entered  therein.  Defendants  moved 
for  a  new  trial  on  the  papers  in  tha  case,  which  was  denied,  and  thef 
appealed. 

John  Hume  for  Appellants. 

Sanderson  dt  Newell  for  Bespondenl 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Field,  J.,  con- 
curring. 

The  first  assignment  of  error  in  this  case  is  for  the  refusal  of  the 
Court  below  to  grant  a  continuance  on  the  aflSdavit  of  the  defendant. 

In  the  case  of  Musgrove  i;.  iPerkins  (9  Cal.  211)  we  held  that  ''the 
granting  or  refusal  of  a  continuance  rests  in  the  sound  discretion  of 
the  Court  below;  and  its  ruling  will  not  be  reviewed  except  for  the  most 
cogent  reasons.  The  Court  below  is  apprised  of  all  the  circumstances 
of  the  case  and  the  previous  proceedings,  and  is,  therefore^  better  able 
to  decide  upon  the  propriety  of  granting  the  application  than  an  ap- 
pellate Court;  and  when  it  exercises  a  reasonable,  and  not  an  arbitrary 
discretion,  its  action  will  not  be  disturbed.^'  It  is  true  that  the  facts 
in  this  case  show  that  the  action  of  the  Court  approached  very  closely 
the  line  within  which,  it  is  intimated,  this  Court  will  interfere.  But  in 
such  cases  we  think  the  party  whose  application  has  been  refused 
should  move  the  Court  for  a  new  trial,  and  support  the  application 
by  the  affidavits  of  the  absent  witnesses,  if  such  affidavits  can  be  ob- 
tained, or  it  should  be  shown  to  the  Court  that  they  cannot  be  ob- 
tained. Unless  this  b^  done,  this  Court  will  not  interfere,  in  dvil 
eases,  with  the  action  of  the  lower  Court. 

The  second  assignment  of  error  is  without  merit.  It  has  nowhere 
been  held  that  a  defendant  is  not  responsible  for  injuries  done  the 
ditch  of  another  by  the  deposit  of  mud  and  sediment  in  it^  The  doc- 
trine of  the  Bear  River  Company  v,  York  Mining  Company,  8  Cal. 
327,  probably  went  quite  as  far  as  it  ought  to  have  gone,  when  con- 
fined  to  the  express  points  there  announced,  and  we  certainly  feel 
no  disposition  to  extend  it  further. 

Judgment  affirmed* 
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DTE  •.  DTE. 

b  n  ecdon  for  the  diTMmi  of  the  cosimoo  property  of  husband  and  wife  after 
t  decree  of  dlTorce.  the  plaintiff,  to  bring  herself  within  the  proTlslons  of  the 
Act  *'  deflninc  the  rights  of  hosband  and  wife,'*  passed  April  17th,  I860,  mnat 
tfflnnatlTely  state  snch  ftiets  as  giTe  her  the  right  to  the  property  under  the 
AcL 

It  Is  sot  aateilal  where  the  marriage  was  solemnised.  If  the  parties  afterwards* 
and  after  the  passage  of  the  Act,  resided  and  acquired  the  property  here. 

ntte  Is  no  presnmptton  of  law  that  a  marriage  took  place  at  any  particular  point, 
Bor  that  property,  especially  money  **and  other  personal  property*'*  was 
acquired  In  any  particular  locality. 

Wbeo  a  pleader  wishes  to  aTall  himself  of  a  statutory  privilege,  or  right  given  by 
partleolar  facts,  he  most  show  the  facts;  those  facts  which  the  statute  re- 
quires as  the  foundation  of  the  right  meet  be  stated  In  the  complaint 

Appsal  from  the  District  Court  of  the  Twelfth  Judicial  District; 
Count;  of  San  Francisco. 

This  bill  was  filed  by  complainant  for  a  division  of  common  prop< 
ertj,  upon  the  allegation  of  a  dissolution,  by  a  decree  of  the  Twelfth 
District  Court,  of  the  matrimonial  union  once  existing  between  these 
parties.  The  decree  was  procured  at  the  instance  of  the  defendant. 
l%e  bill  states  ^  that  at  the  time  of  the  rendition  of  said  decree,  the 
•aid  Job  F.  Dye  was  in  possession  and  held  a  large  amount  of  prop* 
erty;  all  of  which  said  property  was  acquired  after  the  marriage  and 
during  the  coverture  witii  your  complainant,  to  wit:  a  rancho,  situated 
in  the  county  of  Tehama  and  State  aforesaid,  containing  eleven  leagues 
of  land;  one  hundred  acres  of  land  situated  in  the  county  of  Sacra- 
mento; a  house  and  lot,  situated  in  the  town  of  Monterey;  two  hun- 
dred head  of  horses;  two  thousand  head  of  homed  cattle;  two  thou- 
sand head  of  sheep;  ten  thousand  dollars  in  cash,  and  other  personal 
property;  which  said  property  is  common  property,  as  made  by  the 
statute  of  this  State.*'    The  marriage  is  alleged  to  have  taken  place 

cm  the day  of  — — ,  1838 ;  where,  is  not  s^ted,  nor  the  then 

residence  of  Hie  parties.  To  this  complaint  the  defendant  demurred, 
upon  several  grounds.  The  dCTdurrer  was  sustained  and  the  plaintiff 
appealed. 

Tkompmm,  Irving  dt  Pate  for  Appellant. 

The  objection  urged  by  the  respondent's  counsel  is,  that  there  is  no 
arerment  that  the  property  was  acquired  subsequent  to  the  Act  passed 
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seventeenfh  of  Aprils  1850;  that  this  Act  only  affects  property  ac- 
quired since  the  passage  of  the  Act 

We  deny  this  to  be  the  true  construction  of  the  law.  The  language 
of  the  twelfth  section  of  the  statute  provides  that  in  case  of  a  dissolu- 
tion of  the  marriage,  the  common  property  shall  be  equally  divided 
between  the  parties.  It  makes  no  distinction  whatever  between  prop- 
erty acquired  previous  to  the  Act  and  the  property  acquired  since. 

It  applies  to  all  the  common  property:  we  are  aware  that  some 
doubt  has  been  raised  as  to  this  construction  of  the  statute.  By  ref- 
erence to  the  fifteenth  section,  where  it  is  provided  '^  that  the  rights 
of  husband  and  wife,  married  in  this  State,  prior  to  the  passage  of 
this  Act,  or  married  out  of  this  State,  who  shall  reside  and  acquire 
property  herein,  shall  also  be  determined  by  the  provisions  of  this  Act, 
with  respect  to  such  property  as  shall  be  hereafter  acquired,  unless  so 
far  as  such  provisions  may  be  in  conflict  with  the  stipulations  of  any 
marriage  contract^' 

We  submit,  to  construe  the  language  of  this  section  as  is  contended 
for  by  the  respondent^  would  be  to  bring  it  directly  in  conflict  with 
the  twdfth  section,  which  provides  for  a  division  of  "  the  common 
property,"  that  is,  common  property  scqmrei  .before  as  well  as  since 
the  passage  of  this  Act. 

It  would  be  doing  injustice  to  the  Legislature,  to  suppose  that  after 
having  provided  for  a  divorce,  for  the  causes  set  forth  in  the  statute, 
it  has  made  no  provision  as  to  the  disposition  of  any  property  held 
by  parties  in  common  at  the  time  of  the  passage  of  the  Act;  that  it 
had  provided,  with  jealous  care,  for  the  equal  division  of  the  property 
to  be  acquired,  but  had  made  no  provision  as  to  the  disposition  of  that 
hdd  at  the  time  of  the  passage  of  the  Act. 

At  the  time  of  the  passage  of  this  la* -.  perhaps  one-half  of  the  prop^ 
erty  in  the  State  was  held  as  common  property  between  the  husband 
and  wife.  Can  we  su|tpose  that  it  was  not  the  intention  of  the  Legisla- 
ture to  make  some  provision  in  reference  to  interests  so  large  ?  Let  us  see 
the  consequences  of  the  construction  contended  by  the  respondent. 

The  Legislature  has  provided  for  a  divorce  for  certain  cases. 

The  husband  and  wife  are  entitled  to  certain  property  in  common. 
She  institutes  her  suit  for  a  divorce,  establishes  her  right  to  a  divorca 
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She  asks  a  diyision  of  the  common  property.  She  is  told  that  the 
Act  ^  which  grants  a  right  to  a  divorce,  gives  the  Court  no  power  to 
decree  a  division  of  the  common  property  held  by  herself  and  husband 
before  the  Act*' 

Thiia.  the  marital  tie  having  been  dissolved,  the  hnsband  is  discharged 
irom  his  marital  obligations  to  provide  for  the  wife.  The  common 
property  remains  in  the  same  state,  that  is,  nnder  the  power  of  the 
hmband,  with  an  absolute  right  of  disposition.  Suppose,  on  the  other 
hand,  that  the  husband  institutes  his  suit,  and  obtains  the  divorce ;  the 
same  consequences  would  ensue.  Thig  is  the  case  presented  by  the 
recortL 

The  husband  has  been  discharged  of  all  his  marital  obligations,  and 
now  claims  all  the  common  property.  Should  the  construction  con- 
tended for  by  the  respondent  be  sanctioned  by  the  Court,  the  Act 
providing  for  a  divorce  would,  in  many  cases,  act  as  a  confiscation  of 
the  rights  of  the  wife,  and  a  bestowal  of  the  same  upon  the  husband, 
whilst  it  would  often  furnish  the  strongest  inducements  to  the  hus- 
band to  obtain  a  divorce,  and  thus  appropriate  to  himself  the  result 
of  the  joint  acquisitions  of  himself  and  wife. 

Sianhs  S  Hayes,  for  Bespondent 

There  is  no  averment  in  the  complaini,  or  anything  to  show,  that 
ike  property  was  acquired  ly  the  defendant  subsequent  to  the  passage 
of  &s  Act  of  Apra  17,  1860. 

The  plaintiff,  irrespective  of  this  statute,  can  have  no  possible  daim 
on  the  property  of  the  defendant.  By  section  15  of  this  Act  it  will 
be  found  that  ^  the  rights  of  husband  and  wife,  married  in  this  State 
prior  to  the  passage  of  tiiis  Act,  or  married  out  of  this  State,  who  shall 
reside  and  acquire  property  herein,  shall  also  be  determined  by  the 
provisions  of  this  Act,  with  respect  to  such  property  as  shall  he  here- 
after  acquired,  unless  so  far  as  such  provisions  may  be  in  conflict  with 
the  stipulations  of  any  marriage  contract.'' 

It  will  thus  be  sei^n  that  the  Act  operates  prospectively;  it  only 
affects  property  acquired  after  its  passage;  as  indeed,  if  it  had  opera- 
ted retrospectively,  it  would  be  unconstitutional. 
We  suppose  the  complaint  ought  to  contain  every  avennent  necessary 
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to  show  a  cause  of  action  in  the  plaintiff;  but  the  very  essence  of  the 
cause  in  this  case  is  wanting;  that  is,  an  avennent  that  the  property 
was  acquired  since  the  statute  went  into  operation;  and  also  that  it  was 
not  acquired  by  any  of  the  modes  that  would  constitute  it  separate 
property.  What  judgment  could  the  Court  render  upon  the  complaint 
as  it  stands?  It  certainly  could  not  adjudge  that  the  property  therein 
referred  to  was  common  property^  for  the  want  of  an  allegation  show- 
ing that  it  came  within  tiie  provisions  of  the  statute.  It  might  have 
been  acquired  at  any  time  from  the  year  1838^  the  time  qt  the  mar- 
riage^ up  to  the  year  1850;  and  yet  the  plaintiff  could  have  no  daini 
upon  it>  there  having  been  no  community  of  property  until  the  passage 
of  the  Act  in  question.  The  Court,  to  render  judgment  for  the  plain- 
tiff, would  have  to  assume  the  fact  of  its  being  acquired  subsequent  to 
April  17,  1850;  and  also  to  assume  that  it  was  not  acquired  by  gift, 
bequest,  devise,  or  descent;  neither  of  which  assumptions  the  Court 
will  indulge  in. 

Every  allegation  must  be  direct  and  positive  and  not  argumentative, 
or  by  way  of  recital,  or  inference.  Suppose  the  action  was  by  a  wife. 
against  a  person  who  had  levied  on  her  separate  property,  as  tho 
property  of  her  husband,  and  she,  to  show  that  the  property  was 
hers,  averred  that  it  was  acquired  by  her  after  marriage;  would  that 
be  sufficient?  Would  she  not  have  to  aver  that  she  acquired  it  by 
gift>  bequest,  devise,  or  descent? 

A  person  claiming  a  right  derived  from  a  statute,  must  bring  him- 
self, by  an  express  averment,  within  its  provisions. 

Baldwin,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court  —  Tbrrt,  C.  J.,  and  Field,  J.,  concurring. 

It  will  be  perceived  that  the  plaintiff  deduces  her  right  from  the 
statute  of  this  State.  This  statute  was  passed  April  17th,  1850  (C. 
L.,  p.  814).  Sections  14  and  15  provide  that,  in  every  marriage 
hereafter  contracted  in  this  State  the  rights  of  husband  and  wife  shall 
be  governed  by  the  Act;  which  Act  makes  property  acquired  after 
April  17th,  1850,  in  this  State,  by  husband  and  wife,  who  had  been 
fnarried  in  this  State  theretofore,  or  who  had  married  out  of  the  State 
before  that  time,  but  who  resided  and  acquired  property  in  the  State, 
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governed  by  the  Act.  To  bring  herself  within  the  provisions  of  the 
Act,  therefore,  the  facts  must  be  stated  which  give  the  right  to  the 
wife  by  the  terms  of  the  statute.  It  is  not  material  where  the  mar- 
riage was  solemnized,  if  the  parties  afterwards,  and  after  the  passage 
of  the  Act,  resided  and  acquired  the  property  here;  but  this  is 
nowhere  stated.  It  may  be  true,  as  the  plaintiff^s  counsel  in  an 
ingenious  argument  has  suggested,  that  the  Mexican  law  was  the  same 
as  ours.  But  we  apprehend,  that  neither  by  the  Mexican  law  nor 
by  our  statute,  if  a  marriage  takes  place  in  a  State  retaining  the 
common  law  system  in  respect  to  the  relation  of  husband  and  wife, 
would  personal  property,  acquired  by  either  spouse  in  the  place  of  the 
matrimonial  domicil,  and  removed  or  brought  into  California,  be  com- 
mon property;  nor  even  if  personal  property  were  brought  here  by 
the  husband,  when  he  was  residing  and  had  married  in  New  York, 
would  it  be  common  property.  It  is,  however,  obvious  that  the  plaintilT 
connts  upon  a  statutory  right;  she  claims  her  title  through  the  statute. 
The  statute  was  passed  in  1850,  and  refers  to  and  embraces  property 
acquired  after  that  time.  It  gives  the  right  only  to  property  acquired 
ander  particular  circumstances.  The  plaintiff,  counting  upon  and 
claiming  through  this  statute,  is  not  at  liberty  to  seek  any  other  or 
different  source  of  title.  Taking  the  averment  most  strongly  against 
the  pleader,  we  must  infer  that  the  property  was  acquired  since  the 
passage  of  this  Act,  since*  we  can  scarcely  conclude  that  she  claims 
tinder  a  statute  which  has  nothing  to  do  with  the  property  she  claims. 
What  facts,  then,  does  the  statute  make  essential  to  give  her  this  right? 
Ihe  language  is  plain:  whether  married  in  this  State  or  in  any  other 
State,  prior  to  the  passage  of  the  Act,  the  rights  of  property  acquired 
after  the  passage  of  the  Act  are  determined  by  this  Statute;  but  the 
statute  does  not  affect  property  after  acquired  in  this  State,  if  acquired 
by  a  husband  or  wife  whose  marriage  occurred  elsewhere,  unless  they 
"resided  and  acquired  the  property  herein."  There  is  no  presump- 
tion of  law  that  a  marriage  took  place  at  any  particular  pointy  nor 
that  property,  especially  money  "  and  other  personal  property,'*  was 
acquired  in  any  particular  locality.  When  a  pleader  wishes  to  avail 
himself  of  a  statutory  privilege  or  right,  given  by  particular  facts,  he 
must  show  the  facts.    The  Court  pronounces  upon  the  law,  or  the  legal 
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effect  of  these  facts.  The  only  question  in  this  connection  is  whether* 
in  a  bill  of  this  sort,  it  is  sufficient  to  aver,  in  general  terms,  that  the 
plaintiff  is  entitled,  under  the  statute,  to  certain  property,  describing 
it  as  "common  property.** 

It  is  said  in  Mann  t;.  Morewood,  (5  Sand.  516)  that  the  facts  which 
the  code  requires  to  be  stated,  as  constituting  a  cause  of  action,  "  can 
only  mean  real  traversable  facts,  as  distinguished  from  propositions  or 
conclusions  of  law;  since  it  is  the  former,  and  not  the  latter,  that  can 
alone,  with  any  propriety,  be  said  to  constitute  the  cause  of  action.'* 
So  in  Adams  v.  Holley,  administratrix,  (12  How.  Pr.  R.  330)  it  was 
held  that  a  count  was  fatally  defective  which  averred  the  plaintiff  to 
be  the  owner  of  certain  effects;  the  Court  saying:  "The  defendant 
has  the  right  to  be  informed  how  and  when  the  plaintiff  became  the 
owner  of  the  rights  and  interests  of  the  respective  proprietors.  The 
plaintiff  only  alleges  that  he  is  the  owner,  etc.,  which  is  only  a  legal 
conclusion.  He  should  state  some  issuable  fact,  by  which  it  would 
appear  that  he  was  the  owner.**  In  Thomas  v.  Desmond,  (12  How. 
Pr.  321 )  the  same  question  arose  on  the  same  words :  *  *  The  allegation 
(of  ownership)  is  only  a  conclusion  of  law.  The  defendant  has  a 
right  to  be  informed  by  the  complaint  how  the  plaintiff  became  the 
owner  of  the  demand — whether  by  purchase,  assignment,  operation 
of  law,  or  how  otherwise.  Some  fact  or  facts  should  be  stated,  by 
which  it  would  appear  how  he  became  such  owner.**  (See  also, 
Russell  v.  Clapp,  7  Barb.  482;  Bently  i;.  D^ones,  4  How.  Pr.  R.  202; 
McMurray  v.  Gifford,  5  Ih.  14;  Parker  v,  Totten,  10  lb.  233.) 

The  averment  that  particular  property  is  common  property  amounts, 
in  the  connection  in  which  it  is  used,  to  the  same  general  daim  of 
ownership.  It  could  only,  under  the  statute  or  the  civil  law,  be  such 
by  virtue  of  particular  facts  or  relations;  and  it  is  necessary  for  these 
to  appear,  to  enable  the  Court  to  pronounce  whether  it  be  such. 
According  to  the  argument,  it  would  do  for  the  late  wife,  in  a  proceed- 
ing of  this  sort,  to  omit  every  averment  except  the  fact  of  marriage 
and  dissolution,  and  the  averment  that  there  was  "  common  property  '* 
now  held  by  the  husband.    We  think  this  cannot  be  maintained. 

It  is  insisted,  however,  that  the  demurrer,  on  the  general  ground 
that  there  are  not  facta  sufficient^  ete^  oontains  several  specifications, 
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and  that  these  do  not  contain  any  sufficient  grounds  of  objection^  and 
that  this  Conrt  will  not  look  to  any  other.  ThB  first  specification  is 
''that  there  is  no  averment  that  the  plaintiff  is  now  or  was  the  owner 
of  the  real  or  personal  property  referred  to  in  the  complaint  If,  as 
we  have  shown,  the  mere  general  averment  that  this  was  common 
property  is  no  aTermeht  of  any  issnable  fact,  but  a  conclusion  of  law, 
thea  it  would  seem  the  defendant  is  right  in  objecting  to  the  complaint 
that  it  contains  no  averment  of  title. 

The  second  specification  is  **  that  there  is  no  averment  or  anything 
to  show  that  said  property  was  acquired  subsequent  to  the  passage  of 
the  Act  of  April  17th,  1860,  referred  to  in  said  complaint." 

We  have  already  argued  to  show  that  the  plaintiff,  resting  upon  this 
statute^  must  show  herself  within  it.  If,  in  some  respects,  the  Mexi- 
can law  was  the  same  as  the  statute,  it  was  not,  we  believe,  in  all  res- 
pects, (see  Panaud  v.  Jones,  1  Cal.  488,)  nor  was  it,  in  respect  to  all 
property  acquired  by  the  parties  during  the  coverture  within  the  Mex- 
ican dominions.  If,  as  suggested,  the  rule  as  to  real  estate  when  the 
matrimonial  domicil  is  elsewhere,  would  be  the  same  under  the  statute 
and  under  the  Mexican  law  preceding  it  —  the  lax  rei  siUB  governing 
the  marital  right  —  it  is  not  the  case  in  respect  to  personal  property. 
But  as  the  plaintiff  has  chosen  to  rest  her  case  upon  the  statute,  those 
&ctB  which  the  statute  requires  as  the  foimdation  of  the  right  must  be 
stated  in  the  complaint 

The  other  grounds  of  demuner,  w%  are  inclined  to  think,  are  not 
wen  taken. 

But  we  express  no  opinion  in  regard  to  those  which  would  conclude, 
as  if  hereafter  we  should  be  called  upon  to  past  upon  the  question,  and 
it  becomes  necessary  to  decide  them. 

The  judgment  la  afBrmed. 
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PEOPLE  ex  ra.  RAUN  AND  PLANT  v.  THE  BOARD  OF 
STJPERVISORS  OF  EL  DORADO  COUNTY. 

The  Board  ef  Bnperrleon  of  a  oonnty  poeeeseee  no  power  to  allow  tlie  Coanty 
Auditor  compensation  for  the  Issoance  and  cancellation  of  warrants  drawn 
OB  the  Coantj  Treasurer. 

Such  a  claim  Is  not  authorised  bj  law,  and  the  power  of  the  Board  to  allow 
accounts  against  the  county  Is  confined  to  those  "  legally  chargeable.*' 

County  warrants  acquire  no  greater  ralldity  in  the  hands  of  third  parties  than 
they  originally  possessed  in  the  hands  of  the  first  holder,  no  matter  tor 
what  consideration  they  may  hare  been  transferred,  or  in  what  faith  they 
may  have  been  taken.    If  illegal  when  issued,  they  are  illegal  for  all  time. 

i'ho  protection  which  attends  the  purchaser  of  negotiable  paper  before  maturity, 
without  notice  of  the  illegality  of  its  consideration,  does  not  extend  to  like 
purchasers  oC  county  warrants. 

Appeal  from  the  DiBtrict  Court  of  the  Eleventh  Judicial  District, 
Comity  of  El  Dorado. 

This  is  a  proceeding  to  review  by  certiorari  the  action  of  the  Board 
of  Supervisors  of  El  Dorado  County,  in  allowing  the  Auditor  of  that 
county  seventy-five  cents  for  each  warrant  issued  by  him  from  the  first 
of  October,  1855,  to  the  nineteenth  of  January,  1857.  The  allow- 
ance was  made  on  the  affidavit  of  the  Auditor  that,  in  the  discharge  of 
the  duties  of  his  office,  he  had  performed  a  large  amount  of  service 
between  those  dates  in  the  issuance  and  cancellation  of  warrants,  for 
which  he  had  received  no  compensation.  The  allowance  was  by  a  reso- 
lution of  the  Board,  and  was  accompanied  by  an  order  authorizing  the 
Auditor  to  draw  his  warrant  upon  the  County  Treasurer,  payable  to 
himself  or  bearer,  in  pursuance  of  the  resolution.  No  statement  was 
made,  either  in  his  affidavit  or  in  the  resolution  or  order  of  the  Board, 
of  the  number  of  the  warrants  issued  and  cancelled,  or  of  the  amount 
which  the  Auditor  claimed  for  his  services. 

Upon  the  entry  of  the  order,  the  Auditor  drew  a  warrant  in  favor  of 
himself  for  the  sum  of  $2,327.25,  and  presented  the  same  to  the 
Treasurer  of  the  county,  by  whom  it  was  duly  indorsed  as  **  presented, 
and  not  paid  for  want  of  funds/' 

The  writ  in  the  present  case  was  granted  upon  the  petition  of  the 
relators,  who  are  residents  and  tax-payers  of  the  county,  and  at  the 
same  time  an  injunction  was  issued  restraining  the  Auditor  from 
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transferring  and  the  Treasurer  from  paying  the  warrant.  It  sabse- 
qaently  appeared  that  the  warrant  had  been  sold  apd  transferred  pre- 
nouB  to  the  issuance  of  the  writ,  for  a  valuable  consideration,  to  one 
Miles  Jewett,  who  became  the  purchaser  without  notice  of  the  char- 
acter of  the  services  for  which  it  was  allowed ;  and  upon  his  petition, 
he  was  permitted  to  intarvene  and  contest  the  proceedings  upan  the 
retom  of  the  writ.  The  Court  below  adjudged  the  allowance  to  the 
Auditor  illegal,  and  the  warrant  void,  and  perpetually  enjoined  the 
Treasurer  from  its  payment,  and  directed  the  intervener  to  produce 
and  surrender  the  same  for  cancellation,  and  the  Board  of  Supervisors 
at  its  next  meeting  to  rescind  and  annul  its  resolution  of  allowance. 
From  tfaiB  judgment  the  appeal  is  taken. 

Newell  &  Williams  for  Appellants. 

Upon  the  facts  in  this  case  we  make  the  following  points: 

Isi  That  the  Board  of  Supervisors  has  allowed  the  account;  that 
the  same  was  a  proper  subject  of  adjudication  by  it,  and  its  decision 
in  the  premises  is  final  and  conclusive. 

2(L  That  at  the  time  of  the  services  for  which  said  account  was  pre- 
pented,  there  was  no  law  requiring  them  to  be  performed  by  the 
Auditor;  therefore  that  section  51  of  the  Fee  Bill  is  not  applicable  to 
Tiiem.  That  the  interests  of  the  county  required  that  they  should  be 
}>erfoi3ned,  and  that  it  was  competent  for  the  Supervisors  to  have  the 
bame  done;  that  to  do  this,  they  must  procure  the  services  of  the 
Auditor;  for  such  services  the  Auditor  shall  be  allowed,  a  compensa- 
tion. The  Board  has  made  such  allowance,  and  as  of  right  and 
according  to  law  it  could  do;  and  its  decision  as  to  the  amount 
allowed  is  not  the  subject  of  review.  (See  Brady  v.  The  Supervisors, 
2  Sandford's  Reports,  page  473 ;  directly  in  point.) 

As  to  the  intervener,  he  is  the  innocent  holder  of  the  warrant;  that 
the  same  is  a  negotiable  paper,  and  although  not  collectible  in  the 
hands  of  Noteware,  it  is  in  the  hands  of  the  present  holder. 

Sanderson  £  Hemes  for  Respondents. 

The  proceedings  were  irregular,  null  and  void: 

Ist  Because  said  allowance  was  made  without  there  having  beep 
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first  presented  to  the  Board  on  account  or  bill  of  particulars  showing 
the  nature  and  amount  of  the  seryices  for  which  compensation  was 
claimed,  as  is  required  by  law  and  the  practice  of  the  Board. 

2d.  Because  there  was  no  ^  examination  or  settlement/'  on  the  part 
of  the  Board,  of  the  amount  to  which  said  Auditor  was  entitled,  if 
any,  for  these  pretended  services,  as  required  by  law. 

dd.  Because  the  order  does  not  specify  the  amount  for  which  the 
Auditor  was  authorized  to  draw  his  warrant,  but  leaves  the  same  to  be 
ascerUuned  and  fixed  by  the  Auditor  himself;  a  proceeding  alike 
opposed  to  law  and  common  sense. 

4th.  Because  the  pretended  services  for  which  said  allowanoe  was 
made  are  not  ^legally  chargeable  against  the  county." 

5th.  Because  in  passing  said  order  and  making  said  allowanoe  the 
Board  acted  without  color  of  law,  and  exceeded  its  jurisdiction. 

6th.  Because  the  action  of  the  Board,  instead  of  being  in  conformity 
with  and  sustained  by  the  law,  is  in  direct  confiict  with  the  express 
provisions  of  the  statute  in  such  case  made  and  provided. 

7th.  The  action  of  the  Board  being  illegal,  and  its  order  null  and 
void,  the  warrant  was  also  illegal,  null  and  void;  and  therefore,  Jew- 
ett,  the  intervener,  by  his  purchase  took  the  warrant  upon  the  same 
terms  as  its  first  holder.  He  does  not  occupy  the  position  of  an  inno- 
cent holder  of  negotiable  paper,  without  notice  of  some  fraud  thereto 
in  the  hands  of  his  endorser;  but  his  position  is  rather  that  of  a  holder 
of  forged  paper.  That  which  naver  was  a  '^  legal  charge,''  cannot  be 
made  so  by  a  simple  transfer  from  one  hand  to  another.  Besides,  the 
warrant,  as  required  by  law,  (Wood's  Digest,  page  695,  sec.  14)  should 
carry  upon  its  face  the  evidence  of  its  own  legality.  The  warrant  in 
question  does  not  specify  the  ^'  liability  "  for  which  it  was  drawn  within 
tixe  meaning  of  the  statute.  The  warrant  only  says  ''for  Auditor's 
services;"  it  should  have  said,  ''for  Auditor's  services  in  issuing 
county  warrants :"  nor  does  the  warrant  specify  when  the  *'  liability  " 
accrued.  If  these  defects  were  not  fatal  to  the  legality  of  the  war- 
rant, they  were  at  least  sufficient  to  put  the  intervenor  upon  inquiry; 
and  such  inquiry  would  have  resulted  in  safety  to  him. 

Establish  the  doctrine  that  a  county  warrant,  illegal  at  its  birth, 
becomes  legal  by  a  transfer  to  the  hands  of  a  "so  called"  innocent 
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holder,  and  corrapt  official,  with  a  pliant  or  careless  Board  of  Snper- 
Tisora,  will  have  the  power  to  rob  the  County  Treasury  "ad  libitum/' 
OoTemment  can  only  be  bound  by  its  tribunals  or  agents  when  they 
act  strictly  within  the  powers  delegated  to  them  by  law;  and  what 
those  powers  are,  eyery  citizen  is  bound  to  know,  for  **  ignorantia  legis 
neminem  excusat^  With  these  remarks  we  dismiss  tiie  case,  so  far 
as  the  intervenor's  rights  are  concerned. 

In  passing  the  order  under  consideration,  it  is  presumed  that  the 
Board  acted  under  and  by  virtue  of  the  second  dirision  of  its  powers 
and  jurisdiction,  which  reads  as  follows: 

^The  Board  of  Supervisors  shall  have  power  and  jurisdiction  to 
examine,  settle  and  allow  all  accounts  legally  chargeable  against  the 
connty.**    Wood's  Digest,  694,  sec.  9. 

When  acting  under  this  branch  of  its  powers,  the  Board  exercises 
"judicial  functions.**  Brady  v.  Supervisors  of  New  York,  Sandford's 
Superior  Court  Beports,  vol.  2,  pages,  460,  472. 

They  must  therefore  be  governed  like  other  judicial  tribunals  by 
certain  essential  rules.  They  must  require  the  presentation  of  an  ac- 
coimt  or  bin  of  particulars  of  services  for  which  compensation  is 
claimed,  and  have  proof  thereof.    Wood's  Digest,  696,  sec.  24. 

In  this  case  there  was  no  account  presented,  no  examination,  no  com- 
putation, no  proof,  no  settlement,  and  no  allowance  as  the  l&w  required. 
Therefore  there  was  nothing  before  the  Board  for  it  to  act  upon. 

It  is  the  duty  of  the  Board  to  fix  the  amount  of  the  allowance;  it 
cannot  delegate  its  powers  to  another.  Its  order  must  specify  the 
nature  of  the  services  rendered,  when  rendered,  and  the  amount 
allowed  for  the  same. 

This  order  fixes  no  amount,  but  leaves  the  same  to  be  ascertained  by 
the  very  party  in  whose  favor  the  allowance  is  made;  hence  the  order 
i>  irregular  and  a  nullity,  and  the  subsequent  action  of  the  Auditor  in 
drawing  the  warrant  without  authority  and  illegal. 

The  services  for  which  this  allowance  was  made,  were  not  a  legal 
charge  against  the  county.  The  Board  could  not  therefore  legally 
allow  the  same;  and  in  doing  so  it  exceeded  its  jurisdiction. 

The  Auditor  accepted  his  office  without  any  stipulation  as  to  com- 
pensation for  his  services,  other  than  such  fees  as  the  Government  might 
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see  fit  to  allow  him.  The  Auditor,  therefore,  can  claim  no  fees  except 
such  as  are  allowed  by  law. 

At  the  time  these  serviceB  were  rendered,  the  Auditor  was  not 
authorized  to  issue  county  warrants.    People  v.  Noteware,  8  Gal.  58. 

Wood's  Digest,  440,  section  15,  prescribes  the  fees  which  the  County 
Auditor  shall  receive,  and  the  services  for  which  he  can  charge  fees. 

This  section  certainly  does  not  allow  the  Auditor  fees  for  issuing 
county  warrants.  He  cannot  charge  any  other  fees  than  those  spe- 
cially set  forth  in  the  Act  Wood's  Digest,  453,  art  2458,  sec.  51 ; 
IhicL,  456,  art  2472,  sec  69. 

Field,  J.,  after  stating  the  facte,  delivered  the  opinion  of  tlie  Court 
—  Tebrt,  C.  J.,  and  Bajldwin,  J.,  concurring. 

The  action  of  the  Board  is  entirely  indefensible.  It  has  no  support 
in  any  provision  of  law.  From  its  commencement  to  its  end  it  was 
illegal.  In  the  first  place,  the  affidavit  of  the  Auditor  presents  no 
claim  or  account  upon  which  the  Board  could  act.  It  simply  states 
that  services  have  been  rendered  for  which  no  compensation  has  been 
received.  It  does  not  give  the  amount  or  value  of  such  services,  or 
furnish  any  items  which  the  Board  could  examine,  settle  and  allow. 
In  the  second  place,  the  allowance  is  not  of  any  claim  or  demand^  but 
only  of  a  rate  of  compensation;  seventy-five  cents  for  each  warrant. 
Of  the  number  of  warrants  issued,  no  information  appears  to  have  been 
asked,  and  none  given.  To  ascertain  and  determine  this  point  no 
inquiry  was  had.  The  whole  subject  was  turned  over  to  the  Auditor 
himself,  the  party  for  whose  benefit  the  order  was  made.  He  was 
authorized  to  issue  a  warrant,  and  to  insert  such  sum  as,  according  to 
his  system  of  examination  and  settlement,  he  should  adjudge  correct. 
In  the  third  place,  the  services  for  which  the  allowance  was  made  were 
not  a  legal  charge  against  the  county,  and  the  power  of  the  Supervisors 
to  allow  accounts  is  confined  to  those  "  legally  chargeable."  (Session 
Laws  1855,  chap.  74,  sec.  9.)  The  statute  of  1855,  regulating  the  fees 
of  office,  provides  that  the  compensation  to  Auditors  for  specific 
services  shall  consist  of  certain  fees,  and  that  no  fees  shall  be  charged 
for  any  other  services  than  those  mentioned  in  that  Act.  Sees.  15, 
51,  69.)    The  Auditor  of  El  Dorado  County  accepted  his  office  whilst 
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this  Act  was  in  force,  and  his  claim  for  compensation  for  the  issuance 
and  canceliation  of  warrants  is  not  authorized  by  any  of  its  clauses ; 
it  was  not,  therefore,  '^legally  chargeable;''  it  was  not  a  claim  which 
the  Board  was  empowered  to  **  examine,  settle  and  allow." 

The  purchaser,  Jewett^  is  in  no  better  position  with  the  warrant  than 
the  Auditor  would  have  been.  County  warrants  acquire  no  greater 
validity  in  Ihe  hands  of  third  parties  than  they  originally  possessed  in 
the  hands  of  the  first  holder,  no  matter  for  what  consideration  they 
may  hare  been  transferred,  or  in  what  faith  they  may  haye  been  taken. 
If  ill^al  when  issued,  they  are  illegal  for  all  time. 

The  protection  which  attends  the  purchaser  of  negotiable  paper 
before  maturity,  without  notice  of  the  illegality  of  its  consideration, 
does  not  extend  to  like  purchasers  of  county  warrants.  Were  thia 
otherwise,  it  is  easy  to  see  that  the  county  would  be  entirely  at  tho 
mercy  of  the  Board.  A  transfer  of  the  warrant,  no  matter  how  illegal 
the  daim  for  which  it  was  issued,  would  leave  the  county  remediless. 

Judgment  affirmed* 


PEEBIS  V,  COOVEB. 

TiM  twentj-SfUi  Metlon  of  the  Act  of  CoBsreai  of  1780,  eommooir  oftlled  the 

JadlcUry  Act,  Is  constltatlonal. 

Is  tlie  exposition  of  Constitutions,  as  of  Inferior  laws,  the  solemn,  deliberate,  ana 
kBc-«ett]«d  precedents  of  Courts,  and  the  practice  and  acqalsscencs  «f  Got- 
enunents  and  people,  should  possess  controlling  weight. 

This  Court  does  not,  however,  recognise  an  anlimlted  right  of  appeal  from  Its 
dedslons  to  the  Supr^ne  Court  of  the  United  Butes.  The  Act  gives  no  such 
right.  The  appellate  power  of  the  Supreme  Court  in  this  respect  Is  strictly 
limited  to  the  cases  given  In  the  Act.  Like  any  other  special  authority.  It  1b 
to  be  strictly  pursued,  and  the  record  must  show  upon  its  face  the  facts  which 
give  the  power.  In  a  case  falling  within  the  provisions  of  section  twenty-five, 
this  Court  aclcnowledges  the  right  of  appeal,  but  denies  it  in  all  other  cases. 

On  application  for  a  citation  on  production  of  a  writ  of  error  from  the  Clerk  of  the 
United  States  Court,  and  for  a  stay  of  proceedings  in  the  Supreme  Court  of 
this  State,  the  duty  and  power  of  Issuing  the  citation  devolves  on  the  Chief 
Justice,  as  a  chamber  proceeding,  and  he  must  see,  when  he  Is  required  to  act 
or  authorized  to  proceed  under  the  Federal  law,  that  he  Is  within  that  law. 

A  eantmry  doctrine  would  permit  writs  of  error  in  every  ease,  whether  dvU  or 
criminal,  and  would  delay  the  whole  machinery  of  justice  In  the  Courts  of  the 
Stste  In  every  case,  however  destitute  of  aoy  right  to  a  writ  of  error. 

Au  action  of  ejectment,  ralaing  the  question  whether  a  grant  made  by  the  Mexican 
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GoremmeBt  passed  title  to  the  tract  within  tEft  limits  of  the  graat.  Is  not  a 
case  iQ  which  a  writ  of  error  lies  under  the  Judiciary  Act. 

The  Judiciary  system  created  by  the  Conatltutlon  of  the  United  States  Is  entirely 
disconnected  with,  and  Independent  ot  tbs  Judiciary  sC  ths  scTsral  States. 
Per  Tmrp,  C.  J. 

The  appellate  Jnrlsdlctlon  of  the  Supreme  Court  of  the  United  States,  conferred 
by  the  second  section  of  article  three  of  the  Constltutloti  does  not  extend  to 
th«  State  Courts,  hut  Is  confined  to  the  inferior  Courts  mentioned  In  t&e 
preceding  section.     Ih. 

There  Is  no  proTlsion  in  the  Federal  Constitution  froln  which  a  supervisory  power 
OTer  the  State  Courts  can  be  rested  in  the  Supreme  Court  oif  the  Unltsd  States 
by  any  fair  or  legitimate  implication  or  construction.     lb. 

In  a  large  class  of  dases  the  Jurisdiction  of  the  Federal  and  State  Judiciary  is 
concurrent,  and  in  ail  such  cases  the  Judgment  of  the  hlghsr  Courts  of  the 
system  first  acquiring  Jurisdiction  is  final  and  conclusive.    lb. 

The  Oovemment  of  the  United  States  Is  one  of  delegated  powers;  the  right  to 
decide  ultimately  upon  the  extent  of  powers  granted  has  not  been  delegated 
to  the  United  States,  nor  prohibited  to  the  States,  and  is  reserved  to  tho 
States  by  the  provisions  sC  the  tenth  aihendment  to  the  Constitutloii ;  and 
therefore,  the  decision  of  the  Supreme  Court  of  the  United  States  on  such 
questions  is  not  binding  in  the  State  Courts.     lb. 

The  right  and  Jurisdiction  to  determine  finally  all  controversies  between  her  citl- 
sens,  and  all  conflicting  claims  to  property  within  her  limits,  is  an  essential 
element  of  sovereignty,  wlilch  was  possessed  by  each  State  before  the  adoption 
of  the  Constitution,  and  this  right  was  not  surrendered  by  that  compact. 

In  answer  to  the  suggestion  that  tliis  question  of  Jurisdiction  is,  so  tar  as  Cali- 
fornia Is  concerned,  settled  by  the  Act  of  the  Legislature  of  1855,  it  may  only 
be  ssld,  that  there  Is  no  provision  in  the  Constitution  wlilch  delegates  to  the 
Legislature  of  California  ths  power  to  snlaxgs  the  Jurisdiction  of  the  Federal 
Couru.    lb. 

Motion  for  a  citation  to  the  Teepondenty  on  a  writ  of  error  from  the 
United  States  Circuit  Court  for  California  to  this  Conrt 

A  final  judgment  was  rendered  by  the  Court  in  the  aboTe  case  on 
the  eighteenth  ultimo,  affirming  the  judgment  of  the  Court  below. 
For  the  facts,  see  10  Cal.  R  589. 

Afterwards  the  appellant  obtained  from  the  Clerk  of  the  United 
States  Circuit  Court  for  California  a  writ  of  error,  commanding  the 
record  to  be  sent  before  the  Supreme  Court  of  the  United  States,  in 
order  that  the  judgment  of  this  Court  may  be  there  reriewed,  and 
applied  to  one  of  the  Associate  Justices  of  this  Court  to  fix  the  neoes- 
caiy  bond,  grant  a  stay  of  proceedings,  and  award  a  citation  to  the 
respondent  to  appear  before  the  Supreme  Court  of  the  United  States, 
and  maintain  the  validity,  of  his  judgment  The  Justice  applied  to 
ordered  that  the  application  shoxdd  be  argued  before  the  Court,  upon 
notice  to  respondent  to  show  cause  why  it  should  not  be  granted. 

The  questions  raised  upon  the  argument  of  this  motion  are:  First, 
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the  constitutionality  of  the  twenty-fifth  section  of  the  Judiciary  Act  of 
1789,  which  provides  for  an  appeal  from  the  highest  State  tribunals 
to  the  Supreme  Court  of  the  United  States;  second,  whether,  admits 
ting  the  i^dity  of  the  Act,  the  case  under  consideration  it  within  its 
proTisions;  and  third,  whether  the  authority  to  determine  this  latter 
question  can  be  properly  exercised  by  this  Court 

John  H.  McKuno  and Weeks  for  the  motion. 

Tkos.  Sunderland,  Contra. 

'  BaidwiK|  J.,  deliTered  the  opinion  of  the  Court  —  Field,  J.,  con- 
cnning. 

In  this  case,  after  the  rendition  of  a  final  judgment,  the  defendant 
has  moved  the  Court,  or  one  of  the  Justices  thereof,  to  grant  a  cita- 
tion, upon  his  production  of  a  writ  of  error  from  the  Clerk  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  California,  and 
for  a  stay  of  proceedings  under  the  judgment  rendered  by  us. 

The  majority  of  this  Court  acknowledge  the  validity  of  the  Act  of 
Congress  of  the  United  States  passed  in  1789,  conmionly  called  the 
Judiciary  Act,  the  twenty-fifth  section  of  which  is  as  follows: 

"And  he  it  further  enacted.  That  a  final  judgment  or  decree  in  an} 
rait,  in  the  highest  Court  of  Law  or  Equity  of  a  State  in  which  a  de- 
cision in  the  suit  could  be  had,  where  is  di^wn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority  exercised  under  any  State, 
on  the  ground  of  their  being  repugnant  to  the  Constitution,  treatiet 
or  laws  of  the  United  States,  and  the  decision  is  in  favor  of  such 
their  validity,  or  where  is  drawn  in  question  the  construction  of 
any  clause  of  the  Constitution,  or  of  a  treaty,  or  statute  of,  or  com- 
mission held  under  the  United  States,  and  the  decision  is  against  the 
title,  right,  privilege  or  exemption  specially  set  up  or  claimed  by  either 
party,  under  such  clause  of  the  said  Constitution,  treaty,  statute,  or 
commission,  may  be  re-examined  and  reversed  or  afiirmed  in  the 
Supreme  Court  of  the  United  States  upon  a  writ  of  error,  the  citation 
being  signed  by  the  Chief  Justice,  or  Judge,  or  Chancellor  of  the 
Court  rendering  or  passing  the  judgment  or  decree  complained  of,  or 

You  XI.— u 
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by  a  Justice  of  the  Supreme  Court  of  the  United  States,  in  the  same 
manner  and  under  the  same  regulations,  and  the  writ  shall  have  the 
same  effect  as  if  the  judgment  or  decree  complained  of  had  been  ren- 
dered or  passed  in  a  Circuit  Court,  and  the  proceeding  upon  the 
reversal  shall  also  be  the  same,  except  that  the  Supreme  Court,  instead 
of  remanding  the  cause  for  a  final  decision  as  before  provided,  may, 
at  their  discretion,  if  the  cause  shall  have  been  once  remanded  before, 
proceed  to  a  final  decision  of  the  same  and  award  execution.  But  no 
other  error  shall  be  assigned  or  regarded  as  a  ground  of  reversal  in 
any  such  case  as  aforesaid  than  such  as  appears  on  the  face  of  the 
record,  and  immediately  respects  the  before  mentioned  questions  of 
validity  or  construction  of  the  said  Constitution,  treaties,  commissions^ 
or  authorities  in  dispute/' 

We  do  not  propose,  nor  is  it  necessary  for  us  to  go  into  an  examina- 
tion of  the  question  so  fully  and  elaborately  discussed,  as  to  the  con- 
stitutionality of  this  section  of  the  Act.  The  argument  upon  that 
question  has  long  since  been  exhausted.  The  intellects  and  the  various 
and  profound  learning  of  the  ablest  jurists  and  statesmen  of  the  Union, 
on  one  side  or  the  other  of  this  mooted  question,  have  been  called  into 
requisition,  and  nothing  new  could  now  be  said  either  in  support  of,  or 
in  opposition  to,  the  validity  of  this  law.  It  is  enough  for  us  to  say  that 
a  long  course  of  adjudication  by  Courts  of  the  highest  authority,  State 
and  National,  commencing  almost  from  the  foundation  of  the  Qovem- 
ment,  and  the  acquiescence  of  nearly  all  the  State  Governments,  in 
all  of  their  departments,  have  given  to  this  doctrine  a  recognition  so 
strong  and  authentic  that  we  feel  no  disposition  to  deny  it  at  this  late 
day,  even  if  the  reasons  for  such  denial  were  more  cogent  than  they 
seem  to  us  to  be.  We  recognize  the  rule  that,  in  the  exposition  of 
Constitutions,  as  of  inferior  laws,  the  solemn,  deliberate,  and  long- 
settled  precedents  of  Courts,  and  the  practice  and  acquiescence  of 
Governments  and  people  should  possess  controlling  weight.  With  all 
proper  deference  to  opposing  views,  it  appears  to  us  that  a  juat  respect 
to  such  high  authority,  especially  in  cases  of  doubt,  ought  to  conclude 
the  action  of  Courts  in  favor  of  Hie  principle  so  established,  even  when 
the  individual  opinions  of  the  judges  would  be  different  were  the  ques- 
tion res  integra.    In  thia  instance,  we  do  not  feel  warranted,  in  the 
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face  of  fhe  elaborate  and  learned  reasonings  and  repeated  adjudica- 
tioDs  of  the  highest  Conrts  and  the  most  eminent  Judges  of  the  Union, 
to  hold  the  clause  of  the  Act  clearly  unconstitutional  which  they 
have  pronounced  clearly  constitutional.  Nor  are  we  insensible  to  the 
benefits  which  flow  from  the  decision  which  they  have  made.  That 
there  should  be  a  central  tribimal,  having  power  to  give  authoritative 
exposition  to  the  Constitution,  and  laws,  and  treaties  of  the  United 
States,  and  which  should  also  possess  the  power  to  secure  to  every 
citizen  the  rights  to  which  he  is  entitled  under  them,  seems  to  us 
highly  expedient.  The  value  of  uniformity  of  decisions  where  the 
Constitution  and  laws  of  the  Federal  Government  are  to  be  expounded 
in  cases  of  individual  rights,  and  the  importance  of  the  principle  that 
every  citizen  of  the  United  States  know  the  extent,  and  be  protected 
by  a  tribunal  of  the  highest  authority  and  free  from  local  prejudices 
or  passions  in  the  enjoyment  of  all  the  rights,  exemptions  and  privi- 
I^^  with  which  the  Constitution  and  laws  of  fhe  Union  invest  him, 
cannot  easily  be  exaggerated.  Indeed,  in  order  to  lender  the  Con- 
stitution and  laws  of  the  Federal  Government  the  same  things  to  the 
people  of  the  United  States,  it  is  necessary  that  they  receive  their 
ultimate  construction  from  the  same  tribunal ;  for  there  is  but  little 
practical  difference  between  two  or  more  different  Constitutions  and 
one  Constitution  variously  and  differently  construed. 

But  in  holding  the  Judiciary  Act  of  1789  to  be  constitutional,  w^^ 
by  no  means  recognize  an  unlimited  right  of  appeal  from  the  decisions 
of  this  Court  to  the  Supreme  Court  of  the  United  States.  That  Act 
gives  no  suclf  right.  The  appellate  power  of  the  Supreme  Court  in 
this  respect  is  strictly  limited  to  the  cases  given  in  the  Act.  Like 
any  other  special  authority,  it  is  to  be  strictly  pursued,  and  the  record 
must  show  upon  its  face  the  facts  which  give  the  power.  In  a  case 
falling  within  the  provisions  of  the  section  quoted,  we  acknowledge  the 
right  of  appeal.  We  deny  it  in  all  other  cases.  By  the  provisions  of 
this  section,  in  such  cases,  the  Chief  Justice  of  this  Court  is  authorized 
to  issue  the  citation.  That  duty  or  that  power  is  cast  upon  him  alone. 
The  Associate  Justices  have  nothing  to  do  in  the  premises.  The  Act 
is  his,  as  a  chamber  proceeding.  But  still  the  power  is,  in  its  nature, 
in  some  d^ree  judiciaL     He  must  see,  when  he  is  required  to  act  of 
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authorized  to  proceed  under  the  Federal  law,  that  he  ia  within  the  law. 
If  there  is  much  doubt  or  question  as  to  the  jurisdiction,  he  might,  in 
his  discretion,  (and  perhaps  it  would  be  advisable)  issue  the  citation, 
leaving  the  fact  of  jurisdiction  to  be  determined  by  the  Supreme  Court 
of  the  United  States.  This  is  what  we  understand  Mr.  Justice  John- 
son to  mean  in  the  case  of  Buel  v.  Van  Ness  (8  Wheat.  312).  He 
says:  '^We  see  no  reason  why  it  should  be  so  expressed.  The  writ 
of  error  is  the  act  of  the  Court;  its  object  ia  to  cite  the  parties  to  this 
Court,  and  to  bring  up  the  record.  How  else  is  this  Court  to  ascer- 
tain whether  the  judgment  be  final?  Nor  can  there  be  any  danger  of 
its  being  hastily  or  erroneously  used,  since  it  must  be  allowed  either 
by  the  presiding  Judge  of  the  State  Court  or  a  Judge  of  the  Supreme 
Court  of  the  United  States.** 

A  contrary  doctrine  would  be  fraught  with  enormous  and  intolerable 
evils.  If  an  appeal,  with  stay  of  execution,  be  matter  of  absolute 
right,  then  every  caae,  civil  or  criminal,  decided  by  the  highest  Court 
having  jurisdiction  in  the  State,  could  be  taken  up  to  the  Federal  Cap- 
ital, and  all  proceedings  suspended  until  its  return.  In  every  criminal 
case,  the  pretext  would  be  that  the  law  was  ex  post  facto.  It  woul! 
be  no  answer  to  say  that  the  record  showed  plainly  the  contrary;  the 
reply  to  this  would  be,  "  The  Supreme  Court  is  to  decide  that  ques- 
tion.** And  every  civil  case  might  be  carried  thither  upon  the  ground 
of  a  supposed  or  asserted  repugnance  to  some  provision  of  the  Federal  • 
Constitution  or  law,  or  of  some  treaty.  That  damages  might  be  given 
for  frivolous  appeals  would  be  no  adequate  protection  against  them, 
and  in  criminal  cases  no  protection  at  all.  The  Supreme  Court  of  the 
United  States  holds  but  one  term  in  each  year,  and  from  the  embar- 
rassments and  delays  attending  the  taking  of  cases  from  this  Court  to 
that,  especially  in  criminal  cases,  the  recognition  of  this  principle  would 
produce  the  worst  possible  results.  If  the  Chief  Justice  of  tibis  Court 
should  err 'in  deciding  the  case  not  to  be  appealable,  the  jurisdiction  of 
the  Supreme  Court  of  the  United  States  would- not  therd)y  be  ousted. 
That  Court  could,  on  the  inspection  of  the  record,  grant  the  writ,  or 
issue  the  citation,  and  proceed  to  hear  and  determine  the  case. 

In  the  present  case  we  see  no  pretext  for  oont^iding  that  this  caae 
it  within  the  Act  of  1789.     No  queation  is  made  by  the  record  that 
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any  right  claimed  xmder  the  Constitution  or  under  any  law  of  Congress 
has  been  called  in  reyiev  and  denied.  The  fact  intimated  that 
this  may  possibly  be  public  land^  if  not  the  land  of  the  plaintiff^  is  not 
a  sufiScient  suggestion  even  to  base  an  argument  upon  in  favor  of  the 
jurisdiction.  The  authorities  cited  by  the  appellant  only  go  to  the 
extent  of  showing  that  where  the  record  shows  that  the  question  giving 
jurisdiction  must  necessarily  have  been  passed  upon,  in  or  by  the  judg- 
ment of  the  Court,  the  Supreme  Court  may  take  jurisdiction^  although 
H  does  not  appear  in  so  many  words  that  it  was  so  passed  upon,  and 
decided  against  the  validity  of  the  claim  set  up.  But  here  the  record 
shows  no  such  thing.  The  case  before  the  Court  is  simply  a  claim  for 
land  made  by  one  man  and  denied  by  another;  the  main  question 
made  being  whether  a  grant  of  land  by  a  Mexican  (Governor  passed 
title  to  the  land  within  the  limits  of  the  grant.  The  defendant 
nowhere  sets  up  a  law  of  the  United  States,  the  exemption  privilege, 
or  claim  under  which  has  been  denied  to  him.  If  this  record  be  the 
subject  of  appeal  to  the  Supreme  Court,  we  do  not  see  why  every 
ejectment  suit  would  not  be,  and  indeed,  every  other  suit.  For  the 
pleadings,  proofs,  judgments  and  decision  here  do  not  put  in  issue  any 
right  or  claim  under  any  Federal  law,  organic  or  legislative. 

Of  this  matter  of  issuing  the  citation,  we,  as  a  portion  of  the 
Supreme  Court,  or  as  Associate  Justices  of  this  Court,  have  nothing 
to  do.  But  as  the  question  was  argued  before  us  in  open  Court,  and 
our  opinions  requested,  we  have  thought  proper  to  give  our  views 
upon  the  matter. 

Tebkt,  C,  J.,  after  stating  the  facts,  delivered  the  following  dis- 
senting opinion: 

The  questions  raised  upon  the  argument  of  this  motion  are;  Firsf, 
the  constitutionality  of  the  26th  section  of  the  Judiciary  Act  of  1789, 
which  provides  for  an  appeal  from  the  hi^est  State  tribunals  to  the 
Supreme  Court  of  the  United  States ;  Second,  whether,  admitting  the 
validity  of  the  Act,  the  case  under  consideration  is  within  its  provis- 
ions; and  Third,  whether  the  authority  to  determine  this  latter  ques- 
tion can  be  properly  exercised  by  this  Court. 

While  all  the  members  of  the  Court  agree  as  to  the  conclusion  at 
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which  we  have  arriyed,  I  have  the  misfortime  to  differ  with  my  asso- 
ciates upon  the  first  and  third  propositions. 

I  think,  if  we  admit  the  appellate  jurisdiction  of  the  Supreme  Court 
of  the  United  States  over  the  judgments  and  decisions  of  this  Courts 
it  must  follow  that  the  province  of  determining  the  cases  in  which  the 
jurisdiction  can  be  exercised  belongs  to  the  appellate  Courts  and  that 
a  contrary  dootmie  would  involve  the  inconsistency  of  allowing  the 
jurisdiction  of  the  superior  to  be  defeated  by  the  action  of  the  inferior 
tribunal. 

The  coDstitutionality  of  the  Judiciary  Act  has  been  the  subject  of 
much  controversy  between  Federal  Courts  and  the  Supreme  Courts  of 
several  of  the  States.  Able  arguments  on  both  sides  have  been 
delivered  from  the  Bench,  by  lawyers  who  have  had  few  superiors  in 
any  age  or  country,  and  whose  thorough  and  laborious  investigations 
have  so  nearly  exhausted  the  subject  as  to  leave  little  to  be  said  in 
support  of  either  position,  which  has  not  already  been  so  well  expressed 
as  to  render  presumptuous  an  attempt  to  add  to  the  force  and  cogency 
of  the  reasoning.  The  controversy  arose  in  the  case  of  Martin  v. 
Hunter,  lessee,  at  a  time  when  the  judicial  ofSces  of  the  United 
States  were  filled  by  men  who  were  identified  with  the  Federal  party. 

The  principles  of  this  party,  which  favored  a  liberal  interpretation 
of  the  provisions  of  the  Constitution  in  favor  of  the  powers  of  the 
General  Oovemment,  found  a  zealous  and  able  exponent  in  Mr.  Jus- 
tice Story,  (see  1  Wheaton,  298)  while  those  who  contended  for  a 
strict  construction  of  the  instrument  were  no  lees  ably  represented  by 
Justice  Eoane,  of  the  Virginia  Court  of  Appeals.  (4  Mumford, 
page  1.) 

The  judgment  of  the  Virginia  Court  of  Appeals  in  the  case  referred 
to  had  been  reversed  by  the  Supreme  Court  of  the  United  States,  and 
the  cause  remanded  to  the  State  Court,  with  directions  as  to  future 
proceedings.  After  full  argument  and  mature  deliberation,  the  Court 
of  Appeals  unanimously  refused  to  obey  this  mandate;  each  of  the 
Judges  filed  an  opinion  in  the  case,  and  the  opinion  of  the  Court 
was  entered  as  follows,  **The  Court  is  unanimously  of  the  opinion 
that  the  appellate  power  of  the  Supreme  Court  of  the  United  States 
does  not  extend  to  this  Court,  under  a  sound  construction  of  the 


SDPJttEMB  COUKT  —  OCTOBER  TERM,  1868.  183 

Ferrts  v.  Ooorer. 

CoDstitation  of  fhe  TTnited  States;  that  so  Much  of  the  twenty- 
fifth  section  of  the  Act  of  Congress  to  establish  the  judicial  Conrts 
of  the  United  States  as  extends  the  appellate  jnrisdiction  of  the 
Supreme  Conrt  to  this  Court  is  not  in  pursuance  of  the  Constitu- 
tion of  the  United  States;  that  the  writ  of  error  in  this  case  was 
improYidently  allowed  under  the  authority  of  that  Act;  that  the  pro- 
ceedings thereon  in  the  Supreme  Court  were  coram  non  judiee  in 
rdation  to  this  Court;  and  that  obedience  to  its  mandate  be  declined 
by  this  Court"  The  case  was  again  carried  to  the  Supreme  Court  of 
tbe  United  States,  where  the  judgment  of  the  Court  of  Appeals  was 
reverBed;  but  no  attempt  was  made  to  enforce  obedience  to  the  judg- 
ment on  the  part  of  the  State  Court,  which  remained  contumacious. 
On  the  contrary,  it  was  expressly  admitted  that  fliat  Court  had  no 
power  to  do  so.  (See  opinion  of  Mr.  Justice  Johnson.)  So  that, 
according  to  the  authority  of  that  case,  the  judicial  system  of  the 
United  States  presents  the  strange  anomaly  of  a  Court  of  final  resort, 
vested  with  full  and  ample  appellate  jurisdiction,  without  the  power  of 
compiling  obedience  to  its  judgments  and  process  on  the  part  of  the 
inferior  tribunals.  The  claim  of  jurisdiction  asserted  by  the  Federal 
Court  in  Martin  v.  Hunter's  Lessee  was  i^affirmed  in  later  cases  by 
the  same  tribunal,  and  with  a  few  exceptions  has  been  acquiesced  in 
by  the  Courts  of  the  yarious  States,  generally  on  the  ground  of  stare 
decisis. 

It  haa  nerer  been  admitted  in  Virginia,  has  always  been  repudiated 
by  Georgia,  and  has  lately  been  questioned  in  several  other  States. 
The  decisions  of  the  United  States  Supreme  Court,  on  this  question, 
embody  the  political  principles  of  a  party  which  has  passed  away. 
The  reasoning  by  which  it  is  attempted  to  sustain  them  is  based  upon 
ndes  of  construction  now  universally  regarded  as  unwarranted  by  the 
letter  or  spirit  of  the  Constitution,  and  directly  opposed  to  those 
adopted  by  the  same  tribunal  in  flie  late  case  of  Dred  Scott  v.  San- 
foid,  (19  Howard  and  in  a  more  recent  case  in  20  Howard,  39S,  in 
which  the  admiralty  jurisdiction  of  State  Courts  is  admitted,  not- 
withstanding the  9th  section  of  the  Judiciary  Act 

The  force  and  authority  of  the  opinions  of  the  Supreme  Court  of 
the  United  States  upon  .the  question  of  jurisdiction,  as  well  as  all 
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others  of  a  political  nature,  is  much  weakened  by  the  consideration 
that  the  political  sentiments  of  the  Judges  in  such  cases  necessarily 
gave  direction  to  the  decisions  of  Hie  Court.  The  LegislatiTe  and 
Executive  power  of  the  GoTemment  had  passed,  or  was  rapidly  pass- 
ing into  the  hands  of  men  entertaining  opposite  principles.  Regarding 
the  Judicial  as  the  conservative  department;  believing  the  poasession 
by  the  General  Gk>vernment  of  greater  powers  than  those  expressly 
granted  by  the  Constitution  to  be  absolutely  necessary  to  its  stability, 
they  sought,  by  a  latitudinarian  construction  of  its  provisions,  to  rem- 
edy the  defects  in  that  instrument,  and  by  a  course  of  judicial  deci- 
sions to  give  direction  to  the  future  policy  of  the  Union.  In  order 
lo  accomplish  this  end,  the  Court  almost  invariably  upheld  every 
assumption  of  p<ywer  by  the  General  Government,  (however  at  vari- 
ance with  the  limitations  of  the  Constitution)  including  the  ali^i  and 
sedition  law,  the  Embargo  Act,  the  charter  of  a  United  States  Bank, 
and  a  retrospective  bankrupt  law ;  the  constitutionality  of  which  Acts 
is  supported  by  the  same  course  of  reasoning,  and  the  same  liberal 
construction  of  the  implied  powers  of  Congress,  as  is  applied  to  the 
Judiciary  Act  of  1789, 

All  the  arguments  adduced  in  favor  of  Hxe  claim  of  jurisdiction  on 
the  part  of  the  Federal  Court  are  answered,  and  the  unconstitution- 
ality of  the  25th  section  of  the  Judiciary  Act,  to  my  mind,  conclu- 
sively established,  by  the  able  opinions  in  Hunter  «.  Martin,  4  Mum« 
ford;  Padelford,  Fay  &  Co.  v.  Mayor  and  Aldermen  of  Savannah, 
14  (Jeo.  438 ;  Johnson  v.  Gordon,  4  Cal.  368 ;  and  the  very  elaborate 
opinion  of  Mr.  Chief  Justice  Bartley,  in  the  case  of  the  Piqua  Bank  v. 
The  Treasurer  of  Miami  County,  6  Ohio  State  Rep;  342,  in  which  all 
the  authorities  are  collated. 

The  results  of  these  authorities  are: 

1.  That  the  judiciary  system  created  by  the  Constitution  of  tiie 
United  States  is  entirely  disconnected  with  and  independent  of  the 
judiciary  of  the  several  States. 

2.  That  the  appellate  jurisdiction  of  the  Supreme  Court  of  the 
United  States,  conferred  by  the  2d  section  of  article  3d  of  the  Con- 
stitution, does  not  extend  to  the  State  Courts,  but  is  confined  to  the 
inferior  Ooiorts  mentioned  in  the  preceding  section. 
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8.  That  there  is  no  provision  in  the  Federal  Constitution  from 
vhich  a  gupervisory  power  over  the  State  Courts  can  he  vested  in  the 
Supreme  Court  of  the  United  States,  by  any  fair  or  legitimate  impli- 
cation or  construction. 

4.  That  in  a  large  class  of  cases  the  jurisdiction  of  the  Federal  and 
State  judiciary  is  concurrent,  and  in  all  such  cases  the  judgment  of 
the  highest  Courts  of  the  system  first  acquiring  jurisdiction  is  final 
and  conclusive. 

5.  That  the  Oovemmeut  of  the  United  States  is  one  of  delegated 
powers;  that  the  right  to  decide  ultimately  upon  the  extent  of  powers 
granted  has  not  been  delegated  to  the  Unite!  States,  nor  prohibited 
to  the  States,  and  is  reserved  to  the  States  by  the  provisions  of  the 
tenth  amendment  to  the  Constitution;  and  therefore,  the  decision  of 
the  Supreme  Court  of  the  United  States  on  such  questions  is  not 
binding  on  the  State  Courts. 

6.  That  the  right  and  jurisdiction  to  determine  finally  all  contro- 
venies  between  her  citizens,  and  all  conflicting  claims  to  property 
within  her  limits,  is  an  essential  element  of  sovereignty,  which  was 
possessed  by  each  State  before  the  adoption  of  the  Constitution,  and 
this  right  was  not  surrendered  by  that  compact. 

In  answer  to  the  suggestion  that  this  question  of  jurisdiction  is,  so 
hr  as  California  is  concerned,  settled  by  the  Act  of  the  Legislature 
of  1856, 1  have  only  to  say  that  there  is  no  provision  in  the  Consti- 
tution which  delegates  to  the  Legislature  of  California  the  power  to 
enlarge  the  juriscUction  of  the  Federal  Courts. 

The  question  here  raised  was  presented  to  the  Court  in  Gordon  v. 
Johnson  (reported  in  4  Cal.  368).  In  the  opinion  delivered  in  that 
esse  all  the  Judges  who  at  the  time  constituted  the  Supreme  Court  of 
California  concurred.  Of  the  correctness  of  the  principles  there 
snnounced,  I  am  entirely  satisfied.  Indeed,  had  the  question  beeii 
presented  for  the  first  tim^  the  soundness  of  the  opinion  would 
•caroely  have  been  questioned.  As  an  original  question,  the  entire 
iadependence  of  the  State  Judiciaiy  is  generally  conceded  by  the 
bar:  ahnoet  the  only  argument  now  advanced  in  support  of  the 
appellate  power  of  the  Federal  Ocorts  is  that  founded  on  expediency 
snd  long  acquieecenoa. 
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The  expediency  and  policy  of  providing  a  tribunal  with  general 
appellate  jurisdiction  over  a  certain  class  of  cases,  whether  they  were 
originally  instituted  in  the*  State  or  Federal  Courts,  in  order  that  uni- 
formity of  decisions  in  such  cases  might  be  secured,  was  a  question 
for  the  Convention  which  framed  the  Constitution;  it  is  sufficient  for 
me  that  they  maide  no  such  provision.  But  it  is  said,  the  decision  of 
tihc  Supreme  Court  of  the  United  States  upon  the  point  has  so  long 
been  acquiesced  in  that  it  ought  not  now  to  be  disturbed. 

The  answer  to  this  proposition  is,  that  if  the  doctrine  thai  all  usur- 
pations of  power  which  have  been  unwillingly  acquiesced  in  for  a  length 
of  time  ripened  by  prescription  into  law  had  been  acted  on  in  the  past, 
the  principles  of  civil  and  religious  liberty  would  have  been  as  little 
understood,  and  the  rights  of  man  as  little  regarded  in  the  nineteenih 
as  in  the  tenth  century;  and  if  adopted  for  the  fature^  will  be  an 
effectual  bar  to  all  progress. 

This  is  not,  in  my  opinion,  one  of  those  questions  to  which  the  doc- 
trine of  stare  decisis  ought  to  be  applied.  No  interests  which  have 
grown  up,  no  rights  of  property  which  may  have  been  acquired  under 
the  rule  established,  would  be  endangered  or  loet  by  its  abrogation. 
The  effect  of  the  contrary  doctrine  would  be  felt  only  by  futuxe  liti- 
gants, and  coidd  not  by  possibility  have  a  retroactive  operation. 

Hoary  usurpations  of  power  and  jurisdiction  on  the  part  of  the  Fed- 
eral Judiciary,  or  time-honored  encroachments  on  the  reserved  rightfi 
of  the  sovereign  States,  axe  entitled  to  no  additional  respect  on  ac- 
count of  their  antiquity,  and  should  be  as  little  regarded  by  the  State 
tribunals  if  they  were  but  things  of  yesterday. 

It  is  the  duty  of  Judges  to  decide  all  questions  which  arise  in  cases 
before  them  according  to  the  Constitution  and  laws;  and  while  the 
decisions  of  other  tribunals  should  be  respectfully  considered,  and  all 
due  weight  given  to  them  to  which  they  may  be  entitled  by  reason  of 
the  learning  and*  ability  of  the  tribunal  from  which  they  emanate,  yet 
respect  for  their  authorily,  or  a  rigid  adherence  to  precedent,  should 
never  be  permitted  to  influence  a  Judge  to  go  counter  to  his  own  con- 
yictions  of  the  requirements  of  the  Constitution  and  laws.  For  these 
reasons  I  think  tiia  applicaiioa  should  be  deniacL 
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McDonald  v.  MADDUX,  Tbbasurbb  of  Saoramento  County. 

Ike  Act  of  1854,  to  fand  the  Floating  Debt  of  the  Glt7  And  Coonty  of  8acra]iiento» 
forbidding  the  redemption  of  any  warranta  accruing  prior  to  a  certain  date,  la 
obligatory  npon  Gonnty  offlcera.  The  Leglalatnre  la  the  paramonnt  political 
power,  and  can  control  and  direct  them  In  this  reapect. 

Tto  Board  of  Supenriaors,  therefore,  haa  no  power  to  direct  and  anthorlae  the 
Treaanrer  to  pay  warranta  in  vlolatloB  of  the  pnnvialoBa  of  the  atatvte. 

Afpsal  from  fhe  District  Court  of  the  Sixth  Judicial  DiBtrict> 
CoTinty  of  Sacramento. 

A  statement  of  facts  appears  in  the  opinion  of  the  Conrt 

TF.  8,  Long  for  Appellant. 

I.  The  plaintifE  is  not  affected  by  the  Ponding  Act  of  1854;  as 
section  8  of  that  Act  clearly  exempts  him  from  its  operation  so  far  as 
the  present  case  is  concerned. 

II.  Neither  is  he  affected  by  section'  120  of  the  Oeneral  Revenue 
Law  of  1854,  for  the  following  reasons: 

Ist  That  section  has  reference  exclusively  to  revenue  collected  for 
that  purpose. 

2d.  By  the  Act  of  1855,  creating  Boards  of  Supervisors,  and  con- 
ferring upon  them  general  supervision  and  control  over  the  affairs  of 
the  county,  they  are  made  the  fiscal  agents  of  the  county.  If  you 
take  from  them  all  discretionary  power,  as  to  the  appropriation  of  its 
moneys,  you  necessarily  weaken  the  energies  of  the  Board,  and  defeat 
many  of  the  purposes  for  which  it  was  created. 

3d.  The  Supreme  Court  has  recognized  in  the  case  of  Laforge  t;. 
McGee,  6  Cal.  285,  the  power  that  is  here  contended  for,  as  residing 
in  the  Board  of  Supervisors. 

If  any  additional  authority  were  required  to  establish  the  propo- 
sition that  the  Board  of  Supervisors  possessed  the  power  exercised  by 
it  in  passing  the  Order  of  March  16th,  the  following  may  be  given : 

In  the  case  of  Thompson  v.  Bowe,  2  Cal.  68,  the  Supreme  Court 
eays:  ^The  Act  concerning  Gouits  of  Justice  and  Judicial  OflScers, 
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passed  May  11th,  1851,  confers  general  powers  of  taxation  and  appro- 
priation upon  the  Court  of  Sessions  for  county  purposes/' 

Section  25  of  the  Act  of  March  SQth,  1855,  creating  Boards  of 
Supervisors,  is  in  the  following  language: 

^  The  Board  of  Supervisors  shall  have  and  ezercifle  in  its  coun^  all 
jurisdiction  and  powers,  other  than  criminal,  conferred  by  any  law  on 
the  Court  of  Sessions,  or  heretofore  exercised  by  said  Court  under  any 
statute,  or  by  any  statute  provided  to  be  exercised  by  said  Court,  when 
the  same  do  not  conflict  with  the  provisions  of  this  Act/*  See  Laws 
of  1855,  p.  56,  sec.  25. 

This  section  clearly  gives  to  the  Board  of  Supervisors  the  same 
power  to  appropriate  the  county  revenue  which  the  Court  of  Sessioxis 
possessed  under  the  Act  of  March  11th,  1851. 

Upton  £  Hereford  for  Respondent 

Appellant's  counsel  cites  Laforge  v.  McGee,  6  Cal.  285,  and  Thomp- 
son V.  Eowe,  2  Cal.  68.  In  the  former  case,  the  principal  point 
decided  is  with  respondent,  viz.,  that  the  Legislature  having  appropri- 
ated the  fund^  the  discretion  of  the  Supervisors  was  at  an  end.  The 
lattar  had  reference  to  powers  of  the  Court  of  Sessions,  supposed  to  be 
conferred  by  the  Act  of  May  11th,  1851,  to  appropriate  the  County 
revenue.  That  power  was  repealed  prior  to  the  passage  of  the  Act 
of  1855,  creating  Boards  of  Supervisors. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Field,  J.,  con- 
curring. 

Proceeding  for  a  mandamus  to  compel  the  County  Treasurer  of  Sac- 
ramento to  pay  certain  moneys. 

The  only  facts  necessary  to  be  stated  in  order  to  show  the  applica 
tion  of  the  principle  decided  are  these:  Li  1853,  certain  warrants' were 
issued  on  the  Treasurer  of  the  County  of  Sacramento,  of  which  the 
plaintiff  is  the  holder.  These  warrants  were  presented  in  August, 
1853,  to  one  Rowe,  then  Treasurer  of  that  county,  and  payment  re- 
fused for  want  of  funds,  and  the  warrants  registered  acconiing  to  law. 

The  complaint  shows  that  there  was  received  into  the  Treasury  of 
the  county,  in  1853,  a  large  sum  of  money,  of  the  revenue  of  tfaftt  year. 
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propeily  applicable  to  fhe  payment  of  fbese  warrants,  and  a  sufBcient 
sum  to  haye  paid  the  same  in  the  order  of  the  registry ;  but  the  then 
Treasurer  refused  to  pay  the  same;  and  that  said  Treasurer,  after 
going  out  of  oflBce,  paid  to  his  successor,  in  lieu  of  money  which  he  had 
not  accounted  for,  on  a  settlement  of  his  ofScial  business,  some  $3,426 
in  Sacramento  County  bonds  of  the  funded  bonds  of  that  county, 
ttereby  transferring  that  sum  from  the  General  Fund  of  1853  to  the 
Sinking  Fund  of  1854 ;  the  effect  of  which  was  to  destroy  or  divert 
the  fund  out  of  which  the  plaintiff  was  entitled  to  payment. 

The  complaint  further  states,  that  on  the  sixteenth  of  March,  1857, 
there  was  in  the  Treasury  several  thousand  dollars  belonging  to  the 
Sinking  Fund,  for  the  redemption  of  the  funded  bonds  for  the  year 
1853,  and  more  than  the  amount  necessary  to  redeem  and  pay  off  aE 
the  funded  bonds  of  that  year,  which  surplus  was  not  appropriated  by 
law  to  any  other  purpose;  and  for  the  purpose  of  supplying  the  defl- 
nency  in  the  GJeneral  Fund  of  the  year  1853,  created  by  receiving 
from  Cyrus  Howe  fhe  aforementioned  bonds  instead  of  money  due  the 
General  Fund  of  1863,  the  Board  of  Supervisors  made  an  order  on  lie 
^-ixteenth  of  March,  1867,  that  the  Treasurer  redeem  out  of  said  fund 
any  outstanding  warrants  upon  the  General  Fund  of  1853,  according 
to  the  date  of  the  registry  thereof. 

If  this  order  could  be  maintained,  the  plaintiff  might,  with  much 
plausibility,  insist  upon  his  claim  to  the  remedy  he  seeks. 

But  by  the  Act  of  1854,  entitled  "  An  act  to  Fund  the  Floating 
Debt  of  Sacramento  County,  and  to  provide  for  the  payment  of  the 
same,**  an  obstacle  which  we  consider  insuperable  is  interposed.  By 
the  8th  section  of  that  Act  (Laws  of  1854,  p.  201)  it  is  provided: 
"  Prom  and  after  the  first  day  of  May,  one  thousand  eight  hundred  and 
fifty-four,  it  shall  not  be  lawful  for  the  County  Treasurer  of  said  county 
to  redeem  any  warrants  drawn  for  indebtedness  accruing  prior  to  the 
said  first  of  May,  excepting  with  the  funds  he  may  then  have  on  hand, 
or  which  may  be  by  him  received  after  that  date,  properly  belonging 
to  the  revenue  of  the  county  previona  to  said  term." 

Conceding  the  power  of  the  Supervisors  to  didpose  of  the  money  of 
the  county,  not  otherwise  appropriated,  to  the  pa3rment  of  debts,  in 
sudi  Older  and  in  favor  of  such  creditoia  as  they  may  choose,  it  seems 
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clear  the  Legislature,  as  the  paramount  political  authority,  may  direct 
and  control  them  in  this  respect 

By  this  section  the  Treasurer  is  expressly  inhibited  from  paying 
warrants  issued  on  indebtedness  accruing  prior  to  the  first  May,  1854, 
except  with  funds  then  in  hand,  or  subsequently  received  and  belong- 
ing to  the  revenue  of  the  county  previously  to  1854.  This  fund  was 
collected  in  1856,  and  belonged  to  the  revenue  of  the  county  of  that 
year.  At  any  rate,  there  is  no  pretense  that  it  belonged  to  the  revenue 
of  the  county  previously  to  the  first  of  May,  1854. 

We  cannot  see  that  the  Supervisors  had  any  right  to,  order  the 
Treasurer  to  do  what  the  law  expresdy  inhibited  him  from  doing. 
Nor  can  there  be  any  serious  question  of  the  power  of  the  Legislature 
to  direct  in  what  manner  the  debts  of  the  county  shall  be  paid  or  its 
funds  disbursed,  subject  to  certain  well  known  restrictions,  which  do 
not  apply  to  this  case. 

The  claim  of  the  appellant  seems  to  be  a  just  one,  and  we  could  wish 
that  the  remedy  he  seeks  were  reconcilable  with  the  law.  But  as  it 
is,  we  must  affirm  the  judgment  below  denying  the  mandamus. 


MONTGOMERY  v.  TUTT,  WILSON  et  aU. 

A  writ  of  AMlatanc*  Is  tli*  appropriate  remadj  to  place  the  purcliaaer  of  aovt- 
raged  premlaea,  under  a  decree  of  forecloaure*  In  posseealoo,  a^r  he  has 
obtained  the  Bheriff'a  deed. 

Under  oar  syatem.  the  order  to  delfyer  poaseaalon  ahonld  be  flnt  made,  nnleas  a 
direction  to  that  effect  la  contained  In  the  decree,  and  If  upon  Its  aerrlce  that 
la  disregarded,  the  Oonrt  can  at  once  direct  the  writ  to  Issne.  If  dellTcry  of 
poeseaslon  to  the  purchaser  Is  directed  by  the  decree,  no  preliminary  order  will 
be  reqnlslte,  bnt  upon  proof  of  disobedience  to  the  decree,  the  party  will  be  en- 
titled, aa  a  matter  of  course^  to  the  writ  as  against  the  defendant  In  the  suit. 

When  a  mortgage  la  given  aa  security  for  the  purchase  money  of  the  mortgaged 
premises^  no  homestead  can  be  canred  out  of  the  property  so  as  to  Impair  the 
rights  of  the  mortgagee. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial  District^ 
County  of  GolusL 

The  facts  appear  in  the  opinion  of  the  Court 
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Edwards  and  Sanders  for  Appellant. 

I.  l%e  Court  bdow  erred  in  ordering  the  issnanoe  of  a  writ  of 
asostance  against  the  appellant  alone.  The  action  and  the  decree 
were  against  him  and  sefeial  others  jointly.  The  writ  should  conform 
to  the  decree. 

II.  The  decree  does  not  anfhoiiie  the  issuance  of  the  writ.  It 
does  not  require  the  deliTeiy  of  the  possession  to  the  purchaser  under 
the  mortgage  sale,  and  there  was  no  technical  foredosure.  Danidl's 
(%an.  Frac.  1280;  Smitli's  Ohan«  Prac.  447« 

Belcher,  Beatiy  A  Clark  for  Respondent. 

1.  A  Court  of  Chancery  has  power  to  carry  its  own  decrees  into 
execution. 

3.  When  the  mortgagor  in  possession,  after  foreclosure  and  sale, 
and  expiration  of  time  for  redemption,  refuses  to  deliver  possession  to 
the  purchaser  under  Sheriff's  deed,  the  writ  of  assistance  is  the  proper 
remedy.  Story  Bug.  Juries,  sec.  959;  Danidl's  Ch.  Prac.  1267  and 
1281;  Edw.  on  Injunc,  chap.  17,  p.  425;  Smith's  Chan.  Prac.  445;, 
Eershan  v.  Thompson,  4  Johns.  Ch.  609 ;  Ludlow  v.  Lansing,  1  Hopk. 
K.  231;  Valentine  v.  Teller,  1  Hopk.  422;  Buffum's  Case,  13  N. 
H.  14;  Oliver  v.  Caton,  2  Md.  Ch.  Dec.  297;  Garretson  v.  Cole,  1 
Har.  ft  John.  870;  Wolf  v.  Fleisehacker,  5  Cal.  244. 

Field,  J.,  delivered  the  opinion  of  the  Court  —  Baldwik,  J.,  con- 
earring. 

The  principal  question  presented  by  the  appeal  in  this  case  is, 
whether  the  writ  of  assistance  is  the  appropriate  remedy  to  place  the 
purchaser  of  mortgaged  premises,  under  a  decree  of  foreclosure,  in 
possession,  after  he  has  obtained  the  Master^s  or  Sheriff's  deed.  Of 
this  there  can  be  no  doubt,  as  against  the  defaidants  in  the  suit,  who 
are  bound  by  the  decree,  and  who  refuse  to  surrender  possession  upon 
fhe  order  of  the  Court  to  that  effect  The  order,  like  the  one  made 
in  this  case,  takes  the  place  in  our  system  of  procedure  of  the  judi- 
cial writ  of  injunction,  used  in  the  old  Chancery  practice,  in  the  en- 
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foTcement  of  decrees  respecting  lands.  (Eden  on  Injnnc.,  Waterm/s 
Ed.  12.)  "  Injunctions  of  this  sort,*'  says  Story,  **  are  older  than  the 
time  of  Bacon,  since  in  his  ordinances,  they  are  treated  as  a  well 
known  process.  Indeed,  they  have  been  distinctly  traced  back  to  the 
reign  of  Elizabeth  and  Edward  the  Sixth,  and  even  of  Henry  the 
Eighth.*"  (Story's  Equity,  sec.  959.)  The  power  of  the  Court  to 
issue  the  judicial  writ,  or  to  make  the  order,  and  enforce  the  same  by 
a  writ  of  assistance,  rests  upon  the  obvious  principle  that  the  power  of 
the  Court  to  afford  a  remedy  must  be  co-extensive  with  its  jurisdic- 
tion over  the  subject  matter.  Where  the  Court  possesses  jurisdiction 
to  make  a  decree,  it  possesses  the  power  to  enforce  its  execution.  It 
is  true  that  in  the  present  case  the  decree  does  not  contain  a  direction 
that  the  possession  of  the  premises  be  delivered  to  the  purchaser,  II 
is  usual  to  insert  a  clause  to  that  effect,  but  it  is  not  essential.  It  is 
necessarily  implied  in  the  direction  for  the  sale  and  execution  of  a  deed. 
The  titie  held  by  the  mortgagor,  passes  under  the  decree  to  the  pur- 
chaser, upon  the  consummation  of  the  sale  by  the  Master's  or  Sheriff's 
deed.  As  against  all  the  parties  to  the  suit,  the  title  is  gone;  and  as 
the  right  to  the  possession,  as  against  them,  follows  the  titie,  it  would 
be  an  useless  and  vexations  course  to  require  the  purchaser  to  obtain 
such  possession  by  anotiier  suit.  Such  is  not  the  course  of  procedure 
adopted  by  a  Court  of  Equity.  When  that  Court  adjudges  a  titie  to 
either  real  or  personal  property,  to  be  in  one  as  against  another,  it 
enforces  its  judgment  by  giving  the  enjoyment  of  the  right  to  the 
party  in  whose  favor  it  has  been  decided.  And  when  it  decrees  a 
sale,  it  transfers  possession  to  the  purchaser,  as  against  the  part}' 
whose  interest  has  been  sold.  The  question  in  this  case  has  been  fully 
considered  by  Chancellor  Kent,  in  Kershaw  v.  Thompson  (4  Johns. 
Ch.  609)  in  which  all  the  leading  authorities  are  cited  and  examined. 
"  When  the  Court,"  says  the  Chancellor,  "  has  obtained  lawful  juris- 
diction of  a  case,  and  has  investigated  and  decided  upon  its  merits,  it 
is  not  sufficient  for  the  ends  of  justice,  merely  to  declare  the  right, 
without  affording  the  remedy.  If  it  was  to  be  understood,  that  after 
a  decree  and  sale  of  mortgaged  premises,  the  mortgagor  or  other  party 
to  the  suit,  or  perhaps,  those  who  have  been  let  into  the  possession 
by  the  mortgagor,  pendmUe  Ute,  ooidd  withhold  the  possession  in  defi- 
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ance  of  the  authority  of  this  Court,  and  compel  the  purchaser  to 
resort  to  a  Court  of  Law,  I  apprehend  that  the  'delay,  and  expense, 
and  inconvenience  of  such  a  course  of  proceedings  would  greatly 
impair  the  value  and  diminish  the  result  of  sales  under  a  decree.'* 
(See  also  Ludlow  v.  Lansing,  1  Hop.  Ch.  231.) 

According  to  the  old  chancery  practice,  there  was,  first:  the  order 
tot  the  delivery  of  possession;  then  an  attachment  for  not  complying 
with  the  order,  which  was  seldom  served  and  could  be  dispensed  with; 
afterwards  the  injunction  issued,  which,  if  not  obeyed,  was  followed 
by  the  writ  of  assistance.  In  our  sjrstem,  the  order  to  deliver  possession 
should  be  first  made,  unless  a  direction  to  that  effect  is  contained  in 
the  decree,  and  if  upon  its  service  that  is  disregarded,  the  Court  can 
at  once  direct  the  writ  to  issue.  If  delivery  of  possession  to  the  pur^ 
chaser  is  directed  by  the  decree,  no  preliminary  order  will  be  requi- 
site; but  upon  proof  of  disobedience  to  the  decree,  the  party  will  be 
entitled,  as  a -matter  of  course,  to  the  writ  as  against  the  defendant! 
in  the  suit     (Valentine  v.  Teller,  1  Hop.  Ch.  422.) 

The  several  objections  taken  by  the  appellant  to  the  order,  aside 
from  the  one  made  to  the  character  of  the  remedy,  are  without  merit 
and  entitled  to  no  consideration.  There  was  no  stay  of  proceedings 
on  appeal  from  the  decree;  the  presence  of  the  appellant  by  his 
coimsel  and  the  argument  of  the  motion  by  him,  obviated  the  want  of 
any  notice  of  the  motion;  the  allegation  that  the  appellant  lives  with 
his  parents,  who  claim  the  premises  as  a  homestead,  cannot  avail  him ; 
the  mortgage  upon  which  the  suit  was  brought  being  given  as  security 
for  the  purchase  money  of  the  premises,  no  homestead  could  be  carved 
ont  of  the  property  so  as  to  impair  the  rights  of  the  previous  mort- 
gagee; and  the  allegation  of  irregularity  in  the  sale  under  the  decreei 
rests  without  proof. 

Order  affirmed, 

▼OL.  XL—  It 
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JENNY  MND  CO.  i^.  BOWER  &  CO. 

When  an  amblgiiltr  In  an  liistmmeiLt  of  writing  consists  in  the  nae  of  a  word 
wbich  has  s  settled  meaning,  bnt  at  the  same  time  consistently  admits  of 
two  interpretations,  according  to  the  subject  matter  In  the  contemplation  of 
the  contracting  parties.  It  Is  not  such  a  patent  ambiguity  as  falls  within  tlie 
nile  forbidding  its  explanation  by  parol  testimony.  It  belongs  to  that  inter- 
mediate class  of  cases  which  partake  of  the  nature  both  of  patent  and  latent 
ambiguities. 

In  an  action  concerning  a  disputed  boandary  between  two  mining  claims*  depend- 
ing on  an  agreement  between  the  parties,  In  which  the  word  "  north  *'  was 
used,  and  parol  evidence  was  admitted  to  prore  that  ft  was  the  custom  of  the 
locality -to  run  boundary  lines  by  the  magnetic  meridian,  and  that  that  was 
the  understanding  of  the  parties :  B^ld,  that  such  evidence  was  admissible,  not 
to  contradict  or  vary  the  term,  but  to  ascertain  the  sense  in  which  It  was  used. 

On  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  the  affi- 
davit of  one  of  the  defendants  as  to  what  an  absent  witness  will  testify.  Is 
inaufflclent.  It  should  be  accompanied  by  the  afDdavtt  of  the  wituess  himself: 
if  that  cannot  be  obtained  in  time,  additional  time  should  be  applied  for. 

Appbal  from  the  District  Court  of  the  Eleventh  Judicial  District, 
County  of  Placer. 

This  wa£  an  action  to  recover  damages  for  an  alleged  trespass  upon 
the  mining  grounds  of  the  plaintiflFa  The  claims  of  the  parties  adjoin 
each  other;  and  in  June,  1857,  tiiey  entered  into  a  written  agree- 
ment as  to  the  dividing  line  between  the  daimB,  describing  the  same 
as  commencing  at  a  designated  pointy  and  ^'running  thence  north 
twenty-three  degrees  and  fifteen  minuies  west,  six  hundred  and  forty- 
three  feet  to  a  pine  stake/'  and  "  {hence  north  forty^five  degrees  west 
to  Devil's  c»!txmf  and  the  principal  question  presented  by  the  rec- 
ord relates  to  the  admissibility  of  pard  evidence  to  show  that  the  last 
course  of  the  dividing  line  thus  agreed  upon  was  nm  acoording  to  tiie 
magnetic,  and  not  the  true  meridian.  It  appeared  from  evidence 
allowed  on  the  trial,  that  it  wis  the  general  custom  at  Forest  Hill, 
where  the  ground  in  controversy  is  situated,  to  mn  boundary  lines  by 
the  magnetic  meridian;  and  from  tiie  testimony  of  a  witness  present 
at  the  execution  of  the  agreement,  that  it  was  understood  the  line  was 
to  ran  ^  the  way  the  needle  points.''  The  cause  was  tried  by  a  jury^ 
who  returned  a  verdict  as  follows,  to  wit:  *  We,  the  Jury,  find  for  the 
plaintiffs,  and  a«ess  their  damages  at  $3,100.  We  further  find,  that 
the  lines  menticmed  in  the  agre^nent  introduced  in  the  evidence  in 
this  eaie  were  to  nm  bj  the  magnetio  meridiait''    Judgment  waa 
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entered  upon  this  verdict  for  the  plaintifib.  DefendantB  moved  the 
Court  for  a  new  trial  on  several  grounds,  and  amongst  others^  on  the 
ground  of  '^  newly  discovered  evidence,  material  to  the  defendants, 
\fliich  they  could  not  with  reasonable  diligence  have  discovered  and 
produced  at  the  trial/'  The  motion  was  supported  by  the  affidavit  of 
Marshall^  one  of  the  defendants;  setting  forth  that  since  the  trial  of 
the  cause,  one  Hoffman  had  informed  him  that  he  would  testify  to  cer- 
tain facts,  which  facts  are  set  out  in  the  affidavit;  but  affiant  being 
ignorant  of  the  law,  did  not  know  that  HofEman's  affidavit  as  to  what 
:ie  would  testify  to  was  necessary,  until  it  was  too  late  to  procure  the 
same  in  time  for  the  hearing  of  the  motion.  The  affidavit  sets  out 
the  residence  of  Hoffman,  and  alleges  that  if  a  new  trial  is  granted, 
(defendants  will  be  able  to  produce  his  testimony  at  the  trial. 

The  Court  below  overruled  the  motion,  and  the  defendants  appealed 
to  this  Court 

Tho$.  H.  WiUiam$  for  Appellants. 

IsL  The  Court  erred  in  permitting  parol  evidenoe  of  the  agreement 
made  by  the  parties  to  this  action,  which  was  reduced  to  writing  and 
signed  by  the  parties. 

2d.  The  Court  erred  in  permitting  proof  of  custom  which  varied 
the  terms  of  the  agreement  referred  to. 

3d.  The  Court  erred  in  not  granting  a  new  trial  upon  the  ground 
of  newly  discovered  evidence. 

Authorities:  Chitty  on  Contracts,  pp.  107,  109,  80,  81,  106,  and 
107;  1  Peters'  Bep.,  p.  591;  1  Oreenleaf  on  Bv.,  pp.  851,  358, 
356,  367,  and  377;  1  John.  192;  2  Sumner,  568;  7  Terger,  840; 
3  Orattan,  262;  2  Wheat.  316;  Doe  v.  Lea,  11  Baat^  812;  11  Mass.,  pp. 
30  and  81 ;  Wood's  Dig.,  p.  701,  sec.  10. 

HiUyer  for  Bespondents. 

No  dear  case  of  a  laieni  ambiguity  ever  existed. 

The  evidrmce  excepted  to  was  proof  by  plaintiffs,  offered  to  show 
in  which  sense  the  parties  used  this  term,  by  showing:  First,  the  usage 
npon  Forest  Hill,  generally,  in  speaking  of  a  course;  Second,  a  con* 
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venation  between  plaintiffs  and  defendants  showing  how  they  under- 
stand it 

The  books  are  full  of  cases  sustaining  the  admissibility  of  each  of 
these  classes  of  evidence  in  similar  cases.  We  shall  refer  to  only  a 
few. 

1st  As  to  usage  and  custom  of  the  particular  district,  1  Oreenleaf 
on  Ey.y  sees.  292  and  295.  The  author  in  this  last  section  speaks  of 
the  present  case  at  bar  —  a  word  having  two  meanings,  one  technical 
and  one  common.  C.  and  H.,  Notes  to  Phillips  on  Evidence,  part  2, 
vol.  4,  p.  505,  part  2,  note  954;  Ashton  v.  Insurance  Co.,  7  Cowen, 
202;  12  Wendell,  673;  2  Sumner's  Rep.  569.  In  this  case,  Judge 
Story  says  parol  proof  may  be  admitted  to  ascertain  the  true  meaning 
of  a  particular  word,  or  words,  in  a  given  instrument,  when  the  word 
or  words  have  various  senses  —  some  common,  some  qualiiSed,  and 
some  technical.    3  Bam.  &  Adol.  728 ;  4  N.  &  M,  602. 

2d.  As  to  the  admissibility  of  the  conversation  between  the  parties 
to  prove  their  understanding  of  the  term.  Waterman  v.  Johnson,  1 3 
Pick.  261;  Stone  v,  Clark,  1  Metcalf,  380;  Birch  r.  Deipster,  4 
Camp.  Rep.  385;  Gray  v.  Harper,  1  Story's  Hep.  574;  Ballenger  v. 
Eckett,  16  Levy  &  Bowel,  422;  Selden  v,  Williams,  9  Watts'  B. 
P.  14. 

He  above  cases  are  all  directly  to  the  point,  and  sustain  the  admis- 
sion of  the  evidence.  Should  the  Court  desire  to  loolc  further,  wo 
cfte:  Doe  er  dem  Gord  v.  Nud,  2  M.  &  W.  129;  Osborne  v.  Wise, 
7  Carr.  ft  Payne,  761;  5  Pick.  34;  8  John.  B.  116;  1  Mason,  10; 
4  Hening  ft  Munford.  283;  3  Band.  83;  Woods  v,  Lee,  5  Mon- 
roo,  59;  5  Mills  A  Uw.  B.  276;  C.  &  H.  Notes  to  Phillips,  part  ^, 
vol.  4,  p.  535. 

The  Court  will  notice  that  the  evidence  was  introduced,  not  to  show 
what  agreement  the  parties  intended  to  make,  hui  to  show  what  agrpf*- 
ment  they  did  make. 

The  thing  to  be  proved  being,  "how  did  the  parties  understand  this 
term  when  they  used  it,**  can  there  be  any  better  evidence  of  this 
than  direct  admissions  by  Phillips,  one  of  the  defendants,  a?  to  how  it 
was  understood? 

The  distinction  in  aD  the  cases  is  this:  you  are  not  allowed  to 
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pro?e  an  express  intenUan  different  from  the  agreement,  or  to  vary  it : 
but  are  allowed  to  prove^  by  amy  competent  evidence,  how  the  partie.<^ 
understood  the  ambiguous  term. 

As  to  the  a£Bdavits  of  Marshall,  one  of  defendants^  concerning  what 
Hfrfbnan  will  testify: 

Ist.  The  Court  cannot  consider  Marshall's  affidavit,  but  Hoffman's 
flhould  have  been  procured.  Vol.  3,  0.  and  W.  on  New  Trials,  1065. 

FiKU),  J.,  delivered  the  opinion  of  the  CJourt  —  Baldwin,  J.,  con- 
comng. 

This  is  an  action  to  recover  damages  for  an  alleged  trespass  upon 
the  mining  ground  of  the  plaintiffs.  The  claims  of  the  parties  adjoin 
each  other,  and  in  June,  1867,  the  parties  entered  into  a  written  agree- 
ment as  to  the  dividing  line  between  their  claims,  describing  the  same 
as  commencing  at  a  designated  point,  and  "  running  thence  north 
twenty-three  degrees  and  fifteen  minutes  west,  six  hundred  and  forty- 
three  feet  to  a  pine  stake*^  and  "  thence  north  forty-five  degrees  west 
to  Devil's  canon;'*  and  the  principal  question  presented  by  the  record 
iriates  to  the  admissibility  of  parol  evidence  to  show  that  the  last  courpo 
of  the  dividing  line  thus  agreed  upon  was  run  according  to  the  mag- 
netic and  not  the  true  meridian.  It  appeared,  from  the  evidence 
allowed  on  the  trial,  that  it  was  the  general  custom  at  Forest  Hill, 
where  the  ground  in  controversy  is  situated,  to  run  boundary  lines  by 
the  magnetic  meridian,  and  from  the  testimony  of  a  witness  present 
at  the  execution  of  the  agreement,  that  it  was  understood  the  line  was 
to  run  *'  the  way  the  needle  points.*'  It  is  true,  parol  evidence  is  in- 
admissible to  contradict  or  vary  the  terms  of  a  written  agreement ;  but 
we  do  not  perceive  that  the  rule  was  violated  in  the  present  case.  It 
was  not  to  contradict  or  vary  the  meaning  of  the  term  north  that  tho 
evidence  was  admitted,  but  to  ascertain  the  sense  in  which  it  was  used 
by  the  parties.  The  term  has  two  meanings,  one  common  and  the 
other  technicaL  Unprofessional  men  generally  mean,  in  stating 
oounes,  the  lines  indicated  by  the  compass,  without  making  any  allow- 
ance for  variation  in  the  needle;  and  even  professional  Surveyors,  as 
appears  fmn  the  evidence  in  the  case,  would  not  consider  the  tme 
meridian  as  intended,  unless  specially  so  informed. 
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The  language  of  every  inatniment  should  be  so  construed,  if  possible, 
as  to  effectuate  the  intentions  of  the  parties;  and  to  ascertain  the 
meaning  attached  to  particular  words,  when  such  words  are  used  in 
various  senses,  parol  evidence  is  perfectly  legitimate.  And  this  endraice 
is  received  to  explain,  and  not  to  contradict  or  vary  the  written  lan- 
guage. The  patent  ambiguity,  which  according  to  the  rules  of  Lord 
Bacon  cannot  be  aided  by  averment^  arises  from  uncertainly  upon  the 
face  of  the  instrument  in  the  application  of  the  terms  used,  and  not 
from  uncertainty  in  the  meaning  of  the  terms  themselves,  when  those 
terms  are  susceptible  of  two  meanings.  (See  2  Parsons,  69,  and  note.) 
In  the  present  case  the  ambiguity  lies  in  the  word  north;  and  yet  it 
is  not  within  the  rule  laid  down  by  Bacon.  It  belongs  to  that  ^  inter- 
mediate class  of  cases,''*  of  which  Mr.  Justice  Story  speaks  in  Prisch 
V.  Dickson,  (1  Mason,  11)  **  which  partake  of  the  nature  both  of  patent 
and  latent  ambiguities;  and  that  is,"  where  'Qie  words  are  all  sensi- 
ble and  have  a  settled  meaning,  but  at  the  same  time  consistently  ad- 
mit of  two  interpretations,  according  to  the  subject  matter  in  the 
contemplation  of  the  parties.  **  In  such  a  case,  I  should  think,'*  says 
the  Justice,  *'  that  parol  evidence  might  be  admitted,  to  show  the  cir- 
cumstances under  which  the  contract  was  made  and  the  subject  mat- 
ter to  which  the  parties  referred.  For  instance,  the  word  '  freight ' 
has  several  meanings,  in  common  parlance;  and  if  by  a  written  con- 
tract a  party  were  to  assign  his  freight  in  a  particular  ship,  it  8eem< 
to  me  tiiat  parol  evidence  might  be  admitted  of  the  circumstancos 
under  which  the  contract  was  made,  to  ascertain  whether  it  referre^l 
to  goods  on  board  of  the  ship  or  an  interest  in  the  earnings  of  tho 
ship ;  or  in  other  worrls,  to  show  in  which  sense  the  parties  intendol 
to  use  the  term.'*  (Goddard  v,  Bnllow,  1  Nott  &  McCord :  Smith  r, 
Wilson,  3  Bam.  &  Adol.  728;  Heald  tr.  Cooper,  8  Greenl.  32;  Clayton 
V.  Qregson,  4  Ner.  &  Man.  602.) 

And  Cowen  and  Hill,  after  referring  to  the  illustration  given  bv 
Mr.  Story,  observe  that  this  and  other  instances  of  a  kindred  character 
"fall  exactly  within  the  general  definition  of  a  patent  ambiguity. 
The  terms  used  have  in  themselves  a  doubtful  meaning,  and  consist- 
ently admit  of  more  than  one  interpretation,  according  to  the  subject 
matter  in  oontemplation  of  the  parties.  The  ambiguity  is  not  Ment  in 
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any  proper  sense ;  it  arises  from  the  known  infirmity  of  language ;  it 
is  inherent  in  flie  instrument ;  appearing  on  its  face,  and  evincing  ft 
difficulty  at  the  Yerj  m<»nent  of  perusal.  And  yet  it  admits  of  expla- 
nation. 

"  It  will  not  do  to  say,  therefore,  that  a  patent  ambiguity  (meaning 
thereby  merely  an  ambiguity  patent  or  appearing  on  the  face  of  the 
mstniment)  cannot  be  explained  by  evidence  aliunde;  though  such 
remarks  are  frequently  found  in  the  books.''  (Note^  to  Phillips,  part 
n,  note  269.) 

The  motion  for  a  new  trial  was  properly  overruled.  The  position  of 
the  boundary  line  was  the  principal  question  in  the  case,  and  upon  this 
point  several  surveyors  were  examined,  and  upon  their  conflicting  tes- 
timony the  jury  passed.  The  subsequent  survey  of  one  of  the  sur- 
veyors would  only  have  corroborated  the  testimony  of  the  defendants' 
witnesses,  and  correspondingly  weakened  the  testimony  adduced  by 
the  plaintiffs.  We  do  not  perceive  that  it  would,  taken  in  connection 
with  the  different  starting  point  from  the  first  survey,  have  materially  ' 
changed  the  result. 

Each  of  the  surveyors  testified  to  using  the  utmost  care,  and  each 
was  of  opinion  that  his  survey  was  correct  The  Court  below  was  in  a 
better  position  to  judge  of  the  effect  of  Brewster's  testimony  in  the 
ease,  and  the  probable  result  of  his  evidence  after  the  second  survey, 
than  this  Court,  and  we  do  not  feel  warranted  in  disturbing  its  action 
in  the  premises. 

The  affidavit  of  Marshall,  as  to  the  testimony  which  Hoffman  would 
give,  should  have  been  accompanied  by  Hoffman's  affidavit  Hoff- 
man's absence  at  his  residence  at  Forest  Hill,  and  the  consequent 
inability  of  Marshall  to  obtain  the  affidavit  in  time,  was  not  a  sufficient 
excuse  for  its  non-production.  If  necessaiy,  application  should  have 
been  made  to  the  Court  for  additional  time  to  obtain  and  file  i^ 

Judgment  affirmed. 


SOO.         SUPREME  COUBT  — OCTOBER  TERM,  1858. 

Johnson  o.  Johnson. 


JOHNSON  1^,  JOHNSON. 

to  an  aetidi  for  a  dlrlBlon  of  the  common  property  after  a  divorce,  where  It  ap- 
peared that  the  propcrCj  In  question  had  been  In  the  possession  of  the  hus- 
twnd»  before  marriage,  without  title,  and  that  he  pnrchased  the  property  and 
obtained  deeds  therefor  after  marriage,  the  purchase  money  being  paid  with 
the  eommon  funds:  BMd,  that  It  was  common  property:  HtM,  farther,  that 
the  defendant  having  purchased,  with  the  common  funds,  from  another, 
under  deed  of  warranty,  he  is  estopped  to  deny,  as  far  as  plaintiff  la  oon- 
esmed,  that  he  acquired  a  good  title  by  the  purchaaa 

Appeal  from  the  District  Coort  of  the  Sixth  Judicial  District, 
County  of  Saciaxnento. 

A  statement  of  facta  appears  in  the  opinion  of  the  Court 

Crocker  £  Bohinson  for  Appellant 

Counsel  discussed  at  considerable  length,  and  dted  m^ny  authori- 
ties to  sustain  the  proposition,  that  the  partition  and  division  of  the 
common  property  of  husband  and  wife,  in  case  of  dlTOioe^  must  be 
made  in  the  divorce  suit,  and  that  a  separate  action  cannot  be  main- 
tained. But  as  the  Court  did  not  pass. upon  that  point  directiy,  the 
argument  is  not  given. 

Second.  That  defendant  owned  the  property  before  the  marriage, 
and  therefore  is  not  common  property. 

The  statute  provides  that  "all  property,  both  real  and  personal, 
owned  by  the  husband  before  marriage,  shall  be  his  separate  piop- 
•rty.**    Wood's  Dig.  487,  art  S60S. 

In  this  case  the  defendant  owned  the  property  before  marriage. 
He  had  purchased  it  of  a  prior  oocnpant,  and  had  a  deed  of  it  and 
was  in  possession,  and  had  made  valuable  improvements  on  it.  The 
purchases  made  of  the  McKees,  as  he  avers,  were  merely  to  prevent 
litigation,  and  no  title  whatever  was  shown  in  them. 

Conceding  that  this  separate  action  will  lie,  this  question  becomes 
SB  important  one.  What  is  the  nature  of  the  title  to  real  estate  neces- 
sary to  constitute  a  person  an  "  owner  '*  within  the  meaning  of  this 
statute,  and  of  the  words  ''property  acquired  after  marriage,''  used 
in  tihe  succeeding  section  of  the  same  statute?  Must  it  be  dear, 
vuncumbered  title^  in  fee  simple  f   We  contend  that  this  is  not : 
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8aiy;  that  he  becomes  an  *' owner,"  or  '* acquires**  the  property  by 
the  purchase,  or  mere  taking  possession  of  the  land.  The  possession 
of  property  is  prima  facie  evidence  of  ownership.  2  CaL  Eep.  370 ; 
4  CaL  Eep.  67,  70.  All  the  decisions  of  this  Court  sustain  this  prin- 
ciple, so  important  to  the  welfare  of  this  State. 

Defendant  being  therefore  the  **  owner,''  and  having  ^'  acquired  " 
this  real  estate  before  the  marriage,  it  was  his  separate,  and  not  the 
oonunon  property.  He  had  a  title,  prima  facie  a  good  title;  and  even 
if  it  had  been  proved  that  some  third  person  had  a  better  title  at  that 
tune,  proof  of  that  fact  would  not  have  transformed  it  from  his  sepa- 
rate into  common  property.  It  follows,  therefore,  that  the  real  estate 
was  not  liable  to  be  divided  or  partitioned  between  the  parties. 

Third,  Her  right,  if  any  she  has,  is  confined  to  one-half  the 
money  ($700)  expended  in  procuring  the  deeds  made  during  the 
marriage. 

Under  the  second  point  we  have  shown  that  she  could  not  hold  any 
estate  in  the  land  itself;  in  other  words,  they  were  not  jointly  seized 
of  these  lots  as  common  property,  but  the  entire  estate  was  vested  in 
him  as  his  separate  property.  But  if  the  common  property  was  used 
in  paying  off  incumbrances,  quieting  adverse  claims,  or  making 
improvements  on  the  premises^  then  the  question  would  arise,  what  are 
her  rights  in  the  matter?  We  contend  that  these  expenditures  of 
money  from  the  common  property  can  give  her  no  estate  in  the  land 
itself,  but  will  merely  give  her  a  right  to  be  paid  the  one*half  of  the 
amount  of  the  conunon  property  thus  appropriated  by  him. 

Fourth.  It  was  error  to  merely  decree  a  conveyance  to  plaintiff 
of  the  interest  acquired  under  the  McKee  deeds. 

The  decree  in  this  form  does  not  finally  determine  the  rights  of  the 
parties ;  it  does  not  put  an  end  to  the  litigation,  but  only  lays  the  foun- 
dation for  another  suit,  to  partition  the  property  between  the  parties. 
The  plaintiff  brings  her  action  for  the  express  purpose  of  having  the 
property  divided.  The  defendant  consents,  if  she  has  any  rights,  that 
that  is  the  proper  relief,  not  only  for  the  plaintiff,  but  for  the  defend- 
ant But  the  Court,  by  its  decree,  instead  of  dividing  the  property, 
merely  decrees  a  conveyance.  The  division  of  the  property  is  what 
both  parties  wish,  and  it  is  the  appropriate  reliel.     But  under  lids 
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decree  they  will  be  compelled  to  litigate  nearly  the  whole  matter  over 
again,  to  procure  a  diviaioD. 

It  is  the  duty  of  a  Court  of  Equity,  when  all  the  parties  to  a  con- 
troversy are  before  it,  to  adjust  the  rights  of  all,  and  leave  nothing 
open  for  future  litigation.  Ord  «.  McEee,  5  CaL  Bep.  515;  Wilson  9. 
Lanssen,  5  CaL  Sep.  Hi. 

0.  Cole  for  Respondent. 

As  to  plaintiJrs  ownership.  He  had  no  title  whatever  to  any  part 
of  the  property  till  he  obtained  the  McEee  deeds.  The  so-called 
"  deed ''  from  Shaw  was  only  a  bill  of  sale  of  a  mule  and  cart  It 
contains  no  words  of  grant  or  conveyance,  and  is  not  under  seal. 
it  could  therefore  pass  no  interest  in  real  estate.  Defendant  aoc- 
ceeded  Shaw  in  business,  and  to  the  possession  of  his  shanty,  which 
happened  to  be  on  one  of  the  lots. 

Another  fact  not  to  be  overlooked  is,  that  the  instrument  from  Shaw 
was  not  either  acknowledged  or  recorded  till  long  after  the  marriage! 
The  idea  of  converting  it  into  a  conveyance  was  an  afterthought,  but 
a  failure. 

But,  say  appellant's  counsel,  he  was  in  possession  of  the  property, 
or  at  least  the  part  which  Shaw  occupied,  and  possession  is  prima 
fade  evidence  of  ownership. 

True;  but  possession  is  only  prima  fade  evidence  of  title,  while 
the  proof  is  positive  in  this  case  that  he  was  not  the  owner  before  mar- 
riage, nor  till  some  time  afterwards,  but  that  John  McKee  and  John 
Henry  McKee  were  the  owners. 

There  is  not  a  particle  of  proof  that  appellant  ever  even  claimed 
to  be  the  owner  of  any  portion  of  the  real  estate  before  the  marriage, 
and  he  admits  that  he  was  not  the  owner  by  seeking  and  purchasing 
the  McKee  titles. 

The  deeds  from  the  McKees  were  not  mere  quitclaims,  or  deeds 
of  release,  taken  to  quiet  titie,  as  defendant  now  pretends;  but  they 
were  full  deeds  of  bargain  and  sale,  with  covenants  of  warranty. 

There  is  nothing  in  the  evidence  showing  that  those  deeds  were 
obtained  simply  to  ^'prevent  litigation;^  but,  on  the  contrary,  H 
appears  that  they  wen  sooght  for  the  purpose  of  acquiring  owner^p. 
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which  the  appeUant  neither  haji,  nor  pretended  to  have,  until  he 
obtaijied  themu 

The  appdlant  is  estopped  by  purchasing  the  McKee  warranty  deeds 
from  now  denying  the  title  tiiereby  obtained;  and  hence  the  reason 
why  the  Court  below  ruled  out  all  evidence  to  show  a  good  title  in  the 
McKees. 

It  is  a  well  established  doctrine  that  ^  in  an  action  for  dower  the 
'  grantee  of  the  husband  is  estopped  to  deny  that  his  grantor  had  title  f 
and  surely  the  reason  is  strongs  for  denying  to  the  husband,  in  an 
action  of  this  kind,  the  right  to  question  the  title  of  his  grantor. 

The  case  of  Sales  v.  Smith,  12  Wend.  57,  goes  to  a  much  greater 
length  than  is  demanded  in  this.  It  is  there  held  that,  ^'a  part}' 
admitting  the  title  to  the  land  to  be  in  another,  and  agreeing  to  pur- 
chase, is  estopped  from  setting  up  title  in  himself  under  a  deed  which 
he  had  held  for  six  years  previous  to  such  admission,  and  such  estoppel 
extends  to  all  claiming  under  him." 

But  the  principle  may  be  regarded  as  settled  by  this  Court  in  the 
case  of  Ellis  9,  Jeans,  7  Cal.  R.  page  417. 

"  The  fact  that  the  plaintiff  had  purchased  from  Bssye,  and  he  from 
McDaniel,  would  estop  the  plaintiff,  as  between  him  and  the  Longs, 
from  disputing  the  title  of  Baca  to  the  land  described  in  the  deed  to 
HcDanid,  as  the  plaintiff  was  bound  to  know  the  contents  of  all  the 
mesne  conveyances  through  which  he  claimed.  The  plaintiff  could 
not,  then,  rely  upon  any  title  under  land  warrants,  so  far  as  they  were 
located  upon  the  land  described  in  the  deed  to  McDaniel/' 

See  further,  1  Oreenleafs  Evidence,  sec  25;  4  Oreenl.  B.  214; 
9  Wend.  209;  12  J.  B.  201;  4  Barb.  419;  10  Wend.  414;  1  Comsi 
525  and  242;  7  Wheat  535  and  547. 

Appellant  will  be  deemed  to  have  been  holding  under  the  McKees^ 
and  Ittving  purchased  the  Sutter  title  from  them,  he  cannot  now  dis- 
pute that  titie  as  against  them.  But  Mrs.  Johnson  claims  under  the 
McEee  deeds,  and  is  virtually  their  grantee.  Oan  he  dispute  thdi 
titie  when  set  up  by  one  of  the  grantees? 

Her  money,  in  equal  proportions  with  his,  was  used  to  purchase  that 
title,  and  Hie  two  are,  in  contemplation  of  oar  law,  joint  grantees, 
equal  ownen,  tenants  in  cotmnon. 
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The  covenants  of  warranty  are  still  binding  upon  the  McKees,  and 
appellant  cannot  now  say  he  got  nothing  by  those  deeds.  He  had 
nothing  before,  as  is  admitted;  but  he  obtained  a  good  title  by  them, 
as  plaintiff  offered  to  show  on  the  trial. 

If  defendant  eonid  contest  that  title  against  others,  he  is  estopped 
from  denying  it  as  against  plaintiff,  whose  money  was  paid  for  it,  and 
who  is  under  our  law  to  be  deemed  joint  grantee  with  hinu  Her  right 
to  the  premises  is  a  vested  right 

The  appellant^s  tiiird  point  That  Mrs.  Johnson  is  only  entitled  to 
half  the  money  that  was  paid  for  the  land  itself,  is  answered  by  the 
statute.  (Wood's  Dig.,  art.  2606.)  "  AU  property  acquired  after 
marriage  by  either  husband  or  wife,  eoccept,  Ac,  shall  be  common 
property." 

She  is  as  much  entitled  to  tlie  increase  in  Talue  and  profits  as  he. 

Crocker  A  Robinson  in  reply. 

It  is  urged  that  the  appellant,  by  taking  warranty  deeds  from  the 
McKees,  is  estopped  from  saying  that  Uie  title  was  not  in  them,  and 
cites  authorities  to  sustain  this  position. 

The  rule  of  law  is  settled  in  some  cases,  that  the  vendor  of  land  is 
estopped  from  denying  that  he  had  title  at  the  date  of  his  couTeyance ; 
and  some  cases  have  gone  so  far  as  to  hold  that  in  a  suit  by  the  vendor 
or  those  claiming  under  him,  against  the  vendee,  who  was  let  into  pos- 
session by  the  vendor,  the  latter  cannot  dispute  the  title  by  which  he 
was  let  into  possession,  until  he  has  delivered  up  sudi  possession  to 
the  vendor. 

But  we  think  no  case  can  be  found  holding  that  a  party  in  posses- 
sion of  land  and  claiming  title,  as  in  this  case,  taking  a  deed  .from  a 
third  party,  is  estopped  from  saying  that  he  acquired  no  title  by  that 
deed ;  but  on  the  contrary,  there  are  numerous  autliorities  which  fuilt 
sustain  the  opposite. 

The  jBrrantee  of  a  deed  may  deny  the  seirin  or  title  of  his  grantor, 
even  though  there  be  covenant  of  warranty  in  the  deed.  4  Barbour 
S.  C.  R.  180;  1  Comstock,  242;  8  Hill,  618;  7  Wheaton,  535;  4 
Petprs,  606;  5  Peters,  402;  16  Peters,  25;  8  Petsrs,  43;  2  A.  K. 
Marshall.  27;  4  Liti^ll,  274;  t  Metcalf,  82;  16  Mafls.  495-499; 
3  Bing.  N.  C.  69. 
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Tkrrt,  C.  J.y  delivered  the  opinion  of  the  Court  —  Field,  J.,  and 
Bizj>wiNy  J^  concurring. 

This  is  an  action  for  the  partition  of  common  property;  the  mar- 
riage contract  between  the  parties  haring  been  dissolyed  by  decree  of 
a  competent  Court 

It  appears  that  at  the  time  of  the  maniage^  defendant  was  in  pos- 
session of  certain  lots  to  which  he  had  no  title,  his  claim  being  based 
upon  a  paper  not  under  seal,  purporting  to  transfer  a  mule  and  dray, 
ind  an  '^  interest  in  the  possession  of  the  lots/'  After  the  marriage, 
defendant  purchased  the  lots,  taking  a  deed  with  covenants  of  war- 
TBnty,  the  purchase  money  being  paid  from  common  funds.  The 
premises  were  occupied  as  a  homestead  until  the  dissolution  of  the 
marriage. 

The  defence  set  up  is,  that  the  lots  are  the  separate  property  of  the 
defoidant,  owned  by  him  before  marriage;  that  the  purchase  of  an 
adverse  daim,  which  was  a  cloud  upon  his  title,  did  not  change  the 
character  of  the  property;  and  that  plaintiff  was  only  entitled  to 
daim  the  mcnety  of  the  money  expended  in  the  purchase  of  the  out- 
standing title. 

The  Court  below  decreed  the  title  purchased  by  the  common  fund 
to  be  common  property,  and  directed  defendant  to  convey  to  plaintiff 
one  undiyided  one-half  of  the  interest  acquired  by  the  purchase. 

The  objection  to  this  decree  is,  that  it  does  not  finally  determin* 
the  rights  of  the  paorties. 

The  Act  defining  the  rights  of  husband  and  wife  (Wood's  Dig. 
487)  provides  that  "  upon  a  dissolution  of  the  marriage  by  tlie  decree 
of  any  Court  of  competent  jurisdiction,  the  common  property  shall  be 
equally  divided  between  the  parties." 

We  think  it  dear,  from  the  testimony,  that  tiie  lots  in  question  were 
common  property;  defendant  had  no  pretense  of  title  before  cover- 
ture, and  having,  with  the  common  fund,  purchased  from  another 
onder  a  deed  of  warranty,  he  is  estopped  to  deny,  as  far  as  plaintiff 
is  concerned,  that  he  acquired  a  good  title  by  the  purchase. 

Judgm^it  reversed  and  case  remanded,  with  directions  that  ihe 
Court  below  proceed  to  make  a  division  of  the  premises  in  question 
as  the  common  property  of  the  parties,  and  respondent  recover  cost 
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PEOPLE  ex  rel.  O'DONNBLL  v.  THE  BOARD  OP  SUPERVIS- 
ORS OP  THE  CITY  AND  COUNTY  OP  SAN  PRANCISCO. 

▲n  Act  of  tlic  Lcsltlatiir»  antliorlaliiK  and  directing  the  Board  of  Sapervisora  oC 
the  Citj  and  Coanty  of  San  Francisco  to  audit  and  allow  the  claim  of  a 
Judgment  creditor  la  not  miconstltudonal,  aa  being  Jndldal  In  Its  character. 

The  Legislature  may  as  well  oontzol  and  direct  In  this  nutter  as  In  aaj  athar 
matter  of  municipal  regulation. 

Appeal  from  the  Digtrict  Court  of  the  Twelfth  Judicial  District, 
County  of  San  Francisco. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Court 

F.  P.  Tracy  for  Appellant 

L   The  Act  of  April  21st  1858,  for  the  relief  of  Hugh  OT)onnell 

is  unconstitutional. 

1st.  It  is  against  the  provisions  for  the  protection  of  private  prop- 
erty in  the  eighth  and  third  sections  of  the  Constitution  of  California. 
See  sec.  37,  art.  4. 

2nd.  It  is  an  usurpation  of  judicial  powers  on  the  part  of  the  Leg- 
islature contrary  to  article  3,  Constitution  of  California. 

II.  It  is  submitted  that:  First,  The  City  and  County  of  San  Fran- 
cisco is  a  municipal  corporation^  and  that,  so  far  as  the  said  city  is  con- 
cerned, (that  being  the  corporation  indebted)  it  is  a  corporation  hold- 
ing its  property  in  fee,  and  having  the  sole  right  to  administer  that 
property  under  general  laws.  That  it  is  not  a  political  division  of  the 
State,  merely,  but  as  independent  in  its  existence  as  any  other  cor- 
poration, and  not  subject  to  the  control  of  the  Legislature,  except 
under  such  general  laws  as  may  be  enacted,  not  for  a  special  case,  but 
for  the  general  management  of  the  affairs  of  the  corporation. 

If  the  city  is  a  mere  political  division  of  the  State,  and  has  power 
to  contract  debts,  then  its  debts  are  the  debts  of  the  State.  Then  the 
State  can  make  no  grant  to  the  city  of  lands.  The  State  cannot  sue 
the  city,  nor  can  the  city  owe  the  State. 

Then  all  sorts  of  absurdities  follow,  and  the  whole  theory  of  munic- 
ipal corporations,  since  the  rise  of  cities  in  the  middle  ages,  and  their 
first  resistance  of  the  tyranny  of  the  Legislature  in  the  person  of  the 
Emperor,  has  been  a  mere  delusion  and  fallacy. 
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Cities  once  incorporated  haye,  like  any  other  corporation,  a  di$?tinct 
independent  existence.  The  Legislature  can  only  interfere  with  them 
bj  general  laws,  or  amendments,  or  repeal  of  their  charters.  The 
Legislature  cannot  imdertake  to  administer  their  local  government, 
and  act  in  the  capacity  of  auditor  of  the  demands  against  their  tieas* 
nries. 

The  doctrine  that  the  Legislature  can,  by  an  Act,  undertake  to 
determine  that  a  municipal  corporation  owes  a  certain  debt,  and  shall 
pay  that  debt  in  a  certain  manner,  takes  away  all  the  rights  and  lil)- 
erties  of  the  city,  and  ia  rerolutionary  and  dangerous. 

It  falls  into  the  absurdiiy  of  saying  that  a  municipal  corporation 
oves  80  much  money  and  that  the  Legislature  has  a  right  to  so  deter- 
mine, because  the  municipal  corporation  is  a  mere  political  division  of 
the  State,  and  so  incapable  of  owing  anything. 

The  doctrine  must  go  to  the  length  tiiat  the  Legislature  might,  b}- 
Act,  transfer  to  and  vest  in  any  private  individual  the  whole  property 
of  any  dty. 

There  are  no  authorities  in  this  case.  Like  parricide,  against  which 
the  Romans  had  no  law,  because  the  crime  was  thought  impossible, 
such  an  usurpation  by  the  Legislature  has  never  been  contemplated 
or  guarded  against,  and  no  Supreme  Court  of  any  State  ever  had  to 
pass  upon  a  doctrine  so  monstious  aa  that  contended  for  by  this 
(mnmell  bill. 

Skatkieh,  Bfmo&r  A  Beich$ri  and  McDougal  for  Respondent. 

It  is  contended  by  appellant,  that  the  Legislature  does  not  possess 
the  power  to  direct  or  divert  the  revenues  of  the  City  and  County  of 
San  Francisco  to  the  payment  of  particular  indebtedness. 

It  is  conceded  that  the  Legislature  does  possess  the  power  over  the 
State  revenues.  It  was  also  distinctly  admitted  in  argument  that  the 
Leiifislature  possesses  the  same  power  over  the  county  revenues,  the 
counties  being  only  subordinate,  subject  subdivisions  of  the  State. 
It  is  contended,  however,  that  cities  (and  therefore  the  City  and 
County  of  San  Francisco)  furnish  an  exception  to  the  rule,  and  that, 
as  "  municipal  corporatioM,'*  they  had  the  control  and  direction  of 
ihdr  revenuea  as  charter  rights.  It  is  further  suggested,  that  the 
ereditoiB  of  the  dty,  under  the  laws  existing  at  the  time  (rf  the  pas- 
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sage  of  the  Act  in  question^  had  acquired  certain  fixed  or  contract 
rightSy  with  which  legislation  coidd  not  interfere. 

It  is  Bubmitted  that  the  error  of  this  position  lies  in  this,  that  mnnic- 
ipal  corporations  under  onr  system  are  confounded  with  the  ''free 
dtiee  ^  of  Europe*  With  us,  a  State,  a  county,  and  city,  are  equally 
municipal  corporations.  It  is  true,  we  call  a  law  erecting  a  dty  into 
a  special  department  of  the  Government,  a  charter,  but  we  do  not 
use  the  term  in  which  it  is  applied  to  a  private  corporation.  We  do 
not  use  it  to  describe  the  grant  of  a  franchise.  Our  laws  for  the 
organization  and  administration  of  the  affairs  of  counties  are  provU 
stone,  not  concessions.  So  of  our  laws  for  the  organization  and  ad- 
ministration of  cities.  Counties  have  their  local  government;  their 
Boards  of  Supervisors,  Sherifb^  Clerks^  Courts  and  subordinate  offi- 
cials. They  collect  and  disburse  revenues,  construct  roads  and  bridges, 
license  ferries,  and  do  all  other  things  required,  in  the  way  of  local 
administration  and  government^  under  the  authorization  and  direction 
of  State  legislation,  which  is  not  always  general,  but  frequently  par- 
ticular as  to  counties.  The  interests  and  necessities  of  cities  gen- 
erally require  more  of  local  government  and  administration.  Cities 
and  counties  do  not*  differ  in  kind,  but  in  degree. 

The  correctness  of  this  position  will  not  be  disputed,  upon  careful 
^ousideration.  It  must  follow,  that  if  the  revenues  of  counties  may 
be  directed,  so  may  the  revenues  of  cities. 

Cities,  as  well  as  counties,  are  but  parts  of  the  general  State  gov- 
ernment; the  creatures  of  legislation,  and  as  in  their  organized  con- 
stitution subject,  even  to  the  extent  of  absolute  repeal,  so  by  tho 
<«tronger  reason  subject  in  all  matters  of  administration.  If  the  notion 
advanced  by  defendant  is  true,  then  it  would  follow  that  the  charter 
would  not  be  subject  to  amendment  much  less  to  repeal. 

It  is  an  error  to  suppose  that  the  moneys  in  a  City  Treasury  are  the 
property  of  the  corporation,  in  the  same  sense  that  property  exists  In 
individuals  or  private  corporations;  they  are  moneys  collected  by  a 
^subordinate  department  of  government  for  the  purposes  of  govern- 
ment, and  to  be  distributed  in  oledience  to  the  law,  as  it  does  or  may 
exist  for  those  purposes. 

It  is  an  error  to  suppose  that  any  individual  has  a  contract  right  in 
the  general  revenues  collected  for  dty,  any  more  than  for  county  an^ 
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$tate  purposes.  The  necessiiiet  and  obligation  of  government  for  gen- 
eral and  local  purposes  are  constantly  dianging^  and  to.  meet  tliioae 
neceasities^  provisions  must  be  made.  To  make  those  provisions  is 
tike  office  of  ihe  Lqpslatore. 

This  power  baa  been  exeraaed  without  question  in  every  State  of 
(iia  Union,  and  in  no  State  more  frequently  than  our  own  during  the 
brief  period  of  oor  histoiy.  The  history  of  legislation  for  the  City 
of  San  Fiancisoo  furnishes  a  number  of  instances  of  tiie  exercise  of 
the  same  power  questioned  in  this  case. 

This  is  not  all  the  Legislature  does  in  the  premisee;  it  takes  the 
aseertainment  of  claims  out  of  the  hands  of  the  Judiciary;  invests  a 
commission  of  its  own  appointment  with  this  powCT;  requires  that  the 
creditois  shall  l^e  promises,  not  money,  and  then  diverts  a  portion  of 
tte  revenues  to  the  payment  of  interest  due  them,  and  the  residue  is 
diverted  to  the  payment  of  a  distinct  dass  of  liabilities. 

This,  it  is  said,  the  L^idatnre  may  do,  thereby  levying  the  estab- 
lished legal  rights  of  O'Donnell  against  the  city  as  judicially  deter- 
mined. Yet  the  L^[islatnre  does  not  possess  the  power  to  partially 
retrace  her  steps  and  provide  for  the  payment  of  an  antecedent  and 
JQstdebt 

If  it  is  admitted  that  the  Oovemment,  as  constituted,  possesses  all 
power  not  exclusively  granted  to  the  Federal  Oovemment,  and  not 
embraced  within  the  inhibitions  of  the  Federal  or  State  Constitutions, 
and  if  this  act  is  not  the  exercise  of  a  judicial  or  executive  power, 
how  can  this  exercise  of  power  by  the  Legislature  be  questioned?  It 
does  not  interfere  with  the  obligations  at  contracts,  and  we  cannot 
perceive  any  other  provirion  of  the  Federal  or  State  Constitution 
bearing  upon  the  question. 

In  reply  to  the  second  position  assumed  by  the  appellant,  it  would 
leem  sufficient  to  remark,  that  the  Judiciaiy  had  exhausted  the  power 
of  its  office  when  it  pronounced  the  final  judgment  in  favor  of  O'Don- 
nell;  that  all  that  remained  to  be  done  was  the  enforcement  of  the 
adjudged  right ;^  that  this  exercise  of  power  is  in  no  respect  judicial, 
as  is  manifest  from  the  fact  that  it  is  a  power  which,  in  the  given 
ease,  the  Courts  could  not  have  exercised. ' 

But  if  we  consider  for  a  moment  what  are  the  several  and  distincf 

Tou  XL— 14 
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coDBtituent  qualities  of  Legislative,  Judicial  and  Executive  power, 
we  have  a  sijuple  soluidoa  of  any  question  on  this  point. 

The  offioe  of  the  Legislature  is  to  make  laws  —  bules  regulating 
the  relations  and  conduct  of  individuals ;  and  reqtjlations  and  pro- 
visions  for  the  management  and  administration  of  Government  in  all 
its  departments. 

The  office  of  legislation  ceases  when  the  statute  is  enacted. 

The  oflSoe  of  the  Judiciary  is  to  ascertain  and  pronotmce  upon 
questions  of  right  or  wrong,  in  pursuanee  of  the  established  laws. 
When  it  has  ascertained,  and  adjudged,  and  declared  in  the  form  of 
judgment,  the  application  of  the  law  to  the  case  presented,  the  office 
of  the  Judiciary  has  ceased. 

Neither  the  record  of  legislative  action  in  the  statute  book,  nor  the 
record  of  the  judgments  of  our  Courts,  have  any  greater  efficiency 
than  so  many  written  or  printed  words,  untU  the  Execuiive  power  of 
Oovemment  is  invoiced. 

It  is  the  office  of  the  Executive  to  see  that  the  laws  are  executed. 
By  laws,  in  this  sense,  are  meant  both  statute  law  and  the  law  of  cases 
adjudged  as  determined  by  the  sentence  of  the  Court, 

The  various  executive  and  administrative  officers  of  Government 
are  so  many  arms  and  members  of  the  Executive  body.  They  have 
nothing  to  do  with  legislation  or  judgment,  further  than  by  acts  of 
recognition  and  execution. 

In  the  present  case,  the  daim  of  O'Donnell  had  been  exhibited 
in  the  Courts  and  established  against  the  defendant,  but  as  the  means 
of  the  defendant  were  subject  to  the  regulations  and  provisions  of 
then  existing  legislation,  the  power  to  discharge  this  liability  did  not 
exist  without  legislative  aid.  Witii  this  aid  asked  and  granted,  all 
that  remained  to  be  done  was  in  the  way  of  administration,  just  in  the 
same  manner  and  to  the  same  extent  as  were  it  permissible  to  sne  tihe 
State;  and  had  O'Donnell  recovered  judgment  against  the  State,  and 
the  Legislature  had  directed  its  payment,  the  auditing  and  payment 
of  the  amount  out  of  the  State  Treasury  would  be  a  purely  admin' 
isiraiive  act 

Baldwin,  J.,  ddiTrered  flie  opinion  of  the  Court  —  Fdeld,  J.,  ccm- 
currisg. 
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The  relator  obtained  a  judgment  against  the  late  City  of  San  Fran- 
cisco for  a  sum  of  money,  and  the  Legislature^  on  the  twenty-first  day 
of  April,  1858,  passed  ad  Act,  ''whereby  the  Board  of  Super- 
visora  of  said  cil^  and  county  were  authorized  and  directed  to  allow 
said  O'Donnell  the  amount  of  his  judgment/'  and  also  providing 
''that  the  Auditor  of  said  city  and  county  be  authorized  and  directed 
to  audit  the  sum  so  allowed  and  issue  his  warrant  therefor;  where- 
opon,  and  upon  the  presentation  thereof,  the  Treasurer  of  said  city 
and  county  shall  pay  the  same  as  other  indebtedness  of  the  city  and 
county  aforesaid.'*  The  Board  of  Supervisors  having  refused  to 
audit  and  allow  this  sum,  as  by  the  Act  directed,  this  proceeding  is 
taken  to  compel  them  to  do  so. 

It  is  objected  by  the  appellant's  counsel  that  this  Act  is  judicial  in 
its  character,  and  therefore,  unconstitutional.  We  do  not  think  so. 
The  L^slature  neither  attempts  to  create  or  to  adjudicate  in  respect 
to  a  debt  against  the  corporation.  It  merely,  in  this  instance,  makes 
provision  for  the  payment  of  a  debt  already  created  by  the  corporation 
and  iiied  by  judgment  The  duty  and  mode  of  the  payment  of  debts 
of  corporations  of  this  sort  are  Intimate  subjects  of  legislative  direc- 
tion.  As  all  the  powers  and  duties  of  these  local  governments  come 
fnm  l^islative  grant,  and  paying  their  debts  is  a  legitimate  function 
and  duty,  it  is  not  possible  for  ns  to  see  why  tlie  L^slature  may  not 
as  weD  control  and  direct  in  this  matter  as  in  any  other  matter  of 
mimieipal  r^ulation;  nor  can  we  see  why  it  does  not  as  well  possess 
file  power — whatever  the  expediency  of  its  exercise  in  any  instance  — 
of  makiDg  this  provision  in  respect  to  a  single  debt  of  the  munici- 
pality, as  in  regard  to  all  its  debts.  In  tmfli,  so  far  as  the  record 
shows,  (and  we  cannot  look  beyond  it)  there  is  no  other  judgment  or 
even  indebtedness.  The  interesting  question  argued  at  the  bar,  as  to 
the  extent  of  the  power  of  the  Legislature  over  the  finances  of  the 
municipality,  does  not  arise  in  this  case;  for  this  proceeding  is  onlv 
taken  to  compel  the  allowance  and  auditing  of  the  claim  by  the  proper 
authorities.  It  was  clearly  competent,  we  think,  for  the  Lep:islatiire 
to  direct  this ;  and  the  judgment  of  the  Court  below  only  orders  the 
defendants  to  obey  the  Act  of  the  Legislature  in  this  respect 
The  Judgment  is  affirmed. 
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A  legatee  who  lifts  been  represented  bj  counsel  at  the  nllowanee  of  ceconnts 
agsinst  the  estate  will  not  be  allowed,  after  a  lapse  of  ttiae^  to  come  in  and 
have  the  allowance  set  aside  on  a  mere  general  averment  of  newly  discovered 
evidence. 

In  each  a  case.  It  Is  not  snfBclent  to  allege  Ignorance  at  the  time  of  aUowanee,  bat 
the  plaintiff  must  go  farther,  and  show  that  he  could  not*  with  the  use  of  due 
diligence,  unmixed  with  any  negligence  on  his  part,  have  made  himself 
acquainted  with,  or  ascertained  the  existence  of  the  facta. 

A  general  averment  of  such  diligence  will  not  do.  The  bill  should  state  how  and 
why  the  facts  could  not  have  been  discovered  at  the  time. 

Appsal  from  the  Probate  Court  of  tlie  County  of  Sacramento. 

Price  and  Williams  were  physicians  and  partners,  and  as  such,  joint 
contractors  for  the  keeping  and  conducting  of  the  Sacramento  County 
Hospital.  Williams  died  in  1865,  leaving  a  will,  by  which  one  Stan- 
ley was  appointed  his  executor.  Stanley  qualified  and  acted  as  such. 
W.  6.  Williams  was  made  the  sole  legatee  of  the  testator.  Upon  n 
settlement  of  the  accounts  of  Price  and  Williams,  made  by  the  execu- 
tor and  Price,  a  balance  of  over  $2,000  was  found  due  to  Price,  and 
this  sum  was  allowed  by  the  executor  as  a  claim  against  the  testator's 
estate.  This  allowance  was  approved  by  the  Probate  Court;  and  on 
the  final  settlement  of  the  estate  in  December,  1857,  a  decree  was 
entered,  among  other  things  directing  the  payment  of  this  balance  by 
the  executor.  It  seems  that  the  attorneys  of  the  legatee  were  present 
at  this  decree  and  settlement,  and  no  objection  was  then  interposed  by 
them.  Some  three  or  four  months  afterward,  the  legatee,  Williams, 
filed  his  petition  in  the  Probate  Court  to  set  aside  the  decree  of  final 
settlement,  so  far  as  concerns  this  allowance  to  Price.  The  grounds 
were  that  the  legatee  was  not  personally  present  at  the  settlement; 
that  certain  Hospital  furniture  had  been  converted  by  Price,  and  not 
allowed  for;  that  Price  had  failed  to  give  the  deceased  the  full  bene- 
fit of  the  Hospital  contract;  that  the  deceased  was  entitled  to  a  cer- 
tain credit  not  given ;  that  an  item  of  $1,600  included  in  the  settle- 
ment was  presented  to  the  executor  more  than  ten  months  after  the 
publication  of  notice  of  letters,  ete.,  and  several  other  objections  of 
like  kind.    The  petition  also  alleges  that  the  petitioner's  knowledge 
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of  all  these  facts  was  obtained  after  the  final  settlement  of  the  estate 
788  made.  A  demurrer  was  filed  to  this  petition  and  OYerruled,  and 
the  defendant  appealed  to  this  Court. 

Smith  S  Hardy  for  Appellant. 

1.  The  Probate  Conrt  erred  in  overmling  the  demnrrer  to  the  peti- 
tion of  the  legatee. 

2.  The  Probate  Conrt  erred  in  making  the  order  of  the  fourth  of 

Jime,  1858. 

Latham  A  Sunderland  for  Respondent.      ^ 

BAii>wiK,  J.,  after  stating  the  facts,  ddivered  the  opinion  of  the 
Conrt— Terry,  C.  J.,  concurring. 

It  is  not  necessary  to  consider  numy  of  the  questions  made  at  the 
bar.  The  petition  itself  shows  no  grounds  for  ttie  relief  asked.  The 
accounts  having  been  settled  by  the  executor  and  Price,  with  the 
approbation  of  the  Court,  and  a  final  decree  had,  the  accounts  coul4 
not  be  reopened  upon  the  showing  made  by  the  petition.  The  legatee 
having  been  notified,  and  appearing  by  his  counsel,  must  be  held  con- 
cluded by  the  settlement  and  decree,  even  if  he  would  not  otherwise 
have  been  bound  by  the  judgment;  and  this  before  the  Probate  Court 
as  well  as  any  other,  and  on  the  concession  that  the  Probate  Court, 
after  this  final  decree  and  settlement,  had  jurisdiction  of  the  subject. 
It  would  not  be  sufficient  in  an  ordinary  case  of  a  bill  for  a  new  trial, 
ro  aver  that  the  party  thus  represented  was  ignorant  at  the  time  of 
the  trial  (or  settlement)  of  the  facts.  The  bill  must  go  further,  and 
show  that  he  could  not  with  the  use  of  due  diligence,  xmmixed  with 
any  negligence  on  his  part,  have  made  himself  acquainted  with,  or 
ascertained  the  existence  of  the  facts.  It  is  neVer  tolerated  to  a 
party  that  he  may  go  on  and  take  his  chances  of  a  trial,  and  after  it 
has  gone  against  him,  move  to  set  it  aside  on  grounds  which  he  might 
have  availed  himself  of  by  the  exercise  of  a  proper  degree  of  dili- 
gence. Litigation  would  be  endless  if  this  were  so,  and  a  party  en- 
couraged in  supineness  and  negligence. 

It  is  true,  tiie  petition  states  that  petitioner  could  not  with  any  dili- 
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genoe  have  discovered  the  facts  on  which  he  relies;  but  this  general 
avcnnent  will  not  do.  The  petition  should  state  how  and  why  the 
facts  could  not  be  discovered.  Besides^  tiiis  allegation  is  denied  b^ 
the  answer,  and  no  proof  made  of  it  It  is  not  perceived  why  the 
attorneys  of  the  legatee  conld  not  have  ascertained  all  the  facts,  which 
do  not  seem  difficult  of  ascertainment,  even  if  the  absence  of  th^ 
petitioner  himself  from  the  State  prevented  him  fh)m  personally  prop- 
ecuting  the  necessary  inquiries.  This  view  renders  it  unnecessary  to 
examine  the  case  upon  the  merits,  though  upon  the  proofs,  we  think 
the  same  result  would  follow. 

The  judgment  of  the  Probate  Court  is  reversed,  and  the  petition 
dismissed.  ' 


.     BITTER  V.  MASON. 

A  fltlinilatloB  iDserted  In  the  transcript,  and  not  embodied  in  a  statement  or  bill 
of  ozceptlonB,  forma  no  part  of  the  record  which  this  Coart  can  notice. 

Mor  do  affidayits  used  on  motion  to  open  the  Judgment,  form  any  part  of  the 
record,  where  there  Is  no  certificate  of  the  Judge  or  Clerk,  or  an  admission  of 
eoansel  that  they  were  used  for  that  purpose. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
County  of  San  Francisco. 

E.  B,  MasticJc  for  Appellant 

J.  B.  Hart  for  Respondent 

FiBLD,  J.,  at  the  April  Term,  1858,  delivered  the  opinion  of  the 
Court  —  Tbrby,  C,  J.,  and  Burnett,  J.,  concjirring. 

The  stipulations  inserted  in  the  transcript  are  not  embodied  in  any 
statement  or  bill  of  exceptions,  and  form,  therefore,  no  part  of  the 
record;  and  there  is  no  certificate  of  the  Judge  or  Clerk,  or  any 
admission  of  counsel,  that  the  aflBdavits  constitute  the  papers  used  on 
the  motion  to  open  the  judgment.  There  is  left  for  our  consideration 
only  the  judgment  roll,  which  discloses  no  error.  Practice  Act,  sec- 
tion 346 ;  Newland  v.  Kean,  and  Davis  t.  Stratton,  January  Term, 
1856 ;  Gates  r.  Buckingham,  4  Cal.  28& 

Judgment  affirmed. 
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PEOPLE  V.  BUSTER,  latb  County  Treasurer  of  Sonoma 
County,  AND  HIS  SURETIES. 

A  nrety  lias  a  rl«^t  to  stand  on  the  preclM  tenns  of  hU  contraet  He  ean  be  held 
to  no  other  or  different  contract. 

la  the  case  of  sureties  on  the  official  bond  of  a  County  Treasurer,  thej  aU  con- 
traet toj^ether,  and  with  reference  to  the  common  responsibility.  In  case  of  a 
breach  or  loss,  each  surety  has  his  recourse  for  contribution  on  his  fellows. 
The  discharge  of  one  of  the  obligors  affects  the  contract  as  to  all.  and  amounts 
to  a  release  of  all  as  to  all  future  acts  of  such  official. 

Statutes  In  derogation  of  common  law  prioelples  are  oonatmed  with  strictness,  and 
sureties  are  favored  in  the  law* 

Appeal  from  the  District  Coart  of  the  Seventh  Judicial  District, 
County  of  Sonoma. 

A  statement  of  the  facts  appean  in  the  opinion  of  the  Court. 

Ailomey  General  for  Appellants. 

The  only  serious  question  urged  by  twixindentBy  as  we  understand, 
is  to  this  effect :  ^  That  a  discharge  of  one  surety  operated  as  a  dis- 
charge of  the  whole.  ** 

In  answer  to  which  we  say: 

Ist  That  the  discharge  in  the  outset  was  Toid,  because  made  by  a 
Judicial  officer^  when  the  act  was  merely  ministerial;  and 

^  That  the  bonds  giyen  subsequent  to  the  first  were  merely  eumu- 
IstiTe,  and  were  the  voluntary  acts  of  defendants,  made  for  the  benefit 
of  plaintiff,  and  not  the  sureties  upon  the  original  instrument  or 
instruments. 

The  sections  of  the  Act  under  which  the  proceedings  of  the  pre- 
tended discharges  were  had,  do  not  require  the  hearing  of  any  evi- 
dence, or  the  doing  of  any  act  necessary  to  form  an  opinion  in  the  na- 
ture of  a  judgment^  and  in  fact  require  nothing  in  its  nature  judicial, 
but  merely  impose  the  performance  of  a  certain  act  by  the  County 
Judge,  upon  presentation  of  a  certaan  afSdavit  showing  a  state  of 
facts  named  to  him;  he  makes  no  inquiry  in  regard  to  the  matter, 
does  not  hear  the  respective  parties,  and  does  not  hear  evidence  or 
argument  from  the  applicant,  therefore  the  act  is  only  ministerial. 

We  can  see  but  little  difference  between  the  act  qK>ken  of  and  those 
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usually  conferred  upon  Boards  of  Supervisors;  which  latter  this  Court 
has  determined  could  not  be  performed  by  the  Courts  of  Sessions, 
because  they  were  not  judicial  in  their  character. 

That  the  act  is  ministerial,  see  1  Edly's  Rep.,  page  579  (Gtooigia). 
The  bonds  are  cumulative.    See  9th  Iredell,  (N.  G.)  71. 

The  language  of  the  Act  is,  that  any  surety  may  apply  for  a  dis- 
charge, leaving  it  optional  with  each  and  every  one  to  make  applica- 
tion, or  not,  as  he  might  deem  proper;  and  tiiie  bond  being  several, 
as  well  as  joint,  it  cannot  be  objected  that  the  relation  of  the  sureties 
to  each  other  is  so  affected  as  to  render  the  instrument  inoperative 
9fter  the  discharge  of  one.    Section  211,  page  77,  Wood's  Digest 

Baker  Jk  Howard  for  Appellants. 

Ist  It  IB  manifest  that  the  Legislature  intended  that  the  bond 
should  remain  in  force  as  to  all  parties  not  discharged  by  the  Court, 
and  that  the  new  bond  is  merely  additional  securiily  acquired  to  the 
State  or  county.  The  discharge,  in  the  language  of  the  statute,  is  ex- 
pressly limited  to  the  sureties  applying  to  be  discharged.  Wood's 
Digest,  p.  79,  art.'  227. 

2d.  The  general  principle  of  law  is,  4iiat  a  discharge  of  one  surety 
by  the  obligee  is  a  discharge  of  all.  But  it  is  submitted,  that  it  would 
by  competent  for  the  Legislature,  as  to  all  future  contracts,  to  change 
the  rule,  and  parties  would  be  hdd  to  conitract  with  refermce  to  the 
law.  The  rule  has  been  changed  in  this  State  as  to  sureties  on  ofBdal 
bonds. 

3d.  The  statute  which  authorizes  the  County  Judge  to  discbarge 
one  surely  and  take  another  in  his  place,  is  prior  in  date  to  the  ezecu- 
tion  of  the  bond  in  this  case,  and  therefore  the  obligors  contracted 
that,  as  to  their  co-obligors^  they  might  be  dischaiged  and  new  obli- 
gors, substituted  to  their  liability.  This  is  as  much  a  part  of  the  coa- 
tract  as  though  it  has  been  expressly  incorporated  into  the  bond.  The 
Act  of  the  Legislature  is  as  much  a  part  of  the  bond,  and  enters  as 
fully  into  the  contract,  as  though  it  had  been  recited  in  the  bond  in 
precise  terms.    McCracken  «.  Hayward,  2  How.  XT.  S.  B.  612. 

4th.  The  discharge  of  the  surety  in  this  case  is  not  the  act  of  the 
obligor,  but  the  act  of  the  law;  and  it  was  the  aot  of  the  defendants 
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to  elect  to  remain  in  the  bond,  and  not  join  in  the  application  for  a 
discharge. 

5th.  If  the  law  enters  into  the  contract,  the  sabstitation  of  the  new 
bond  did  not  vary  the  contract,  or  change  the  security  or  liability, 
without  the  consent  of  the  obligor.  He  consented  to  the  terms  of  the 
lav,  and  therefore  to  the  substitution  of  a  oo-obligor,  by  means  of  a 
newbond. 


Campbell  <6  PtrUt  for  Respondents. 

First  —  That  a  discharge  of  one  surety  on  a  joint  and  seyeral  bond, 
at  common  law,  releases  all  the  other  co-sureties.  Burchard  v.  Dias, 
3  Denio  R.  238. 

Second  —  That  this  rule  applies  to  bonds  made  to  Government,  un- 
der statutes,  as  well  as  to  common  law  bonds.  Ibid^  238;  The  State  v. 
Polke  et  fli.,  7  Blackst.  R.  27;  Davis  v.  The  People,  1  Oilman  R. 
409;  The  People  v.  Brown,  2  Doug.  R,  9. 

Third  —  That  all  the  defendants,  sureties,  are  discharged  by  the 
Jelease  of  a  portion  of  the  number,  and  the  approval  and  filing  of  new 
bonds.  Wood's  Digest,  p.  77,  art.  206.  OflBcial  bone,  of  County 
officers  to  be  approved  by  County  Judge. 

Idem,  p.  80^  art.  231,  sec.  2,  (under  which  the  releases  in  these 
cases  were  made)  authorizes  any  surety,  on  the  official  bond  of  a  County 
officer  to  be  relieved  from  subsequent  liabilities  in  the  mode  prescribed. 

When  the  office  shall  be  declared  vacant,  "unless  within  ten 
dajs  such  officer  shall  give  (not  a  sufficient  bond  to  make  up  for 
the  deficiency  occasioned  by  the  retiring  of  the  applicant  bondsman, 
bnt)  good  and  ample  security  for  the  discharge  of  his  official  duties,  aa 
required  originally."    ' 

The  Legislature  would  seem  to  have  recognized  the  discharge  of  all 
the  former  sureties,  and  the  necessity  of  new  security,  as  '*  ample  '*  as 
required  "  originally.** 

It  can  scarcely  be  contended,  that  the  effect  of  the  release  of  one 
snrety  should  be  to  give  t'he  county  greater  security  than  it  had  orig- 
inally; and  yet  this  would  be  the  effect  if  the  new  security,  although 
'ample,'*  should  be  held  to  be  merely  cumulative,  and  additional  to 
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that  claimed  to  be  remaining  in  force  against  the  non-applying  bonds- 
men. 

It  is  contended  by  plaintiff,  on  the  authority  of  McCracken  v.  Hay- 
ward,  that  as  defendants  contracted  with  plaintiff,  after  the  passage  of 
the  law  authorizing  the  discharge  of  one  or  more  sureties,  the  right 
of  any  portion  of  the  sureties  to  such  discharge  became  an  element  of 
the  contract;  and  that  knowing  this,  they  agreed  to  remain  and  did 
remain,  in  law,  liable,  notwithstanding  the  discharge  of  their  co- 
sureties. 

The  authority  cited  fails  to  establish  the  principle  contended  for. 

Every  co-surety  in  a  common  law  bond  contracts  with  full  knowledge 
that  the  obligee  can  release  any  one  of  the  sureties,  and  that  the  legal 
nffect  would  be  the  discharge,  of  all.  And  yet  this  principle  of  the 
common  law  cannot  be  urged  as  a  reason  why  a  surety  is  not  discharged 
by  the  release  of  his  co-surety. 

The  force  of  this  last  statement  would  seem  to  have  been  appre- 
hended, as  plaintiff  is  obliged  to  urge  that  the  discharge  of  the  sure- 
ties applying  is  not  the  act  of  the  obligee,  but  of  the  law.  It  could 
with  equal  force  be  contended,  that  the  release  of  one  co-surety  on  a 
common  law  bond,  through  an  authorized  agent,  is  the  act  of  the  law". 
The  County  Judge  is  the  authorized  agent  of  the  plaintiff  in  this 
behalf.  In  either  case,  the  release  is  the  act  of  the  obligee,  by  his  or 
its  agent,  the  law  merely  declaring  the  effect  of  such  act. 

There  is  no  privity  of  action  among  the  sureties ;  it  may  equally  as 
well  be  urged,  that  the  sureties  not  applying  for  their  discharge  elected 
to  avail  themselves  of  the  release  resulting  by  law  from  the  discharge 
of  their  co-sureties. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Field,  J.,  con- 
curring. 

This  was  an  action  brought  against  defendants  as  sureties  on  the 
official  bond  of  one  Buster,  as  Treasurer  of  Sonoma  County.  The 
breach  alleged  in  the  non-payment  of  certain  moneys  received  by  the 
Treasurer,  and  the  defense  set  up  is,  that  a  portion  of  the  sureties  were 
discharged  by  proceedings  taken  in  pursnanqe  of  the  statute,  and  that 
the  defalcation  occurred  after  the  release  of  such  sureties  and  the  giT- 
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ing  of  a  new  bond  with  other  sureties.  The  Court  below  found,  as 
matter  of  fact,  that  this  defense  was  well  founded,  and  as  matter  of • 
law,  that  this  released  the  eo-Bureties.  The  record  shows  that  two  or 
more  of  the  sureties  on  the  original  bond  applied  to  the  Judge  of  the 
Connty  Court  to  be  released  from  their  liability ;  that  the  Treasurer 
was  ordered  by  the  Judge  to  give  a  new  bond, -which  he  did, -with 
Fisher  and  Ward  as  his  sureties,  and  that  the  Judge  received  and 
approved  the  new  bond,  and  formally  released  these  sureties. 

The  provisions  of  the  statute  are  as  follows : 

•Article  231,  secjtion  2. —  Any  surety  on  the  official  bond  of  n 
city,  county,  or  State  oflBcer,  may  be  released  from  the  liabilities 
thereon,  afterwards  accruing,  by  complying  with  the  following  pro- 
nsions  of  this  Act: 

*  Section  3.  Such  surety  shall  file  with  the  Court,  Judge,  Board. 
oflScer,  person  or  persons  authorized  by  law  to  approve  such  official 
bond,  a  statement  in  writing  setting  forth  the  desiro  of  the  said  surety 
to  be  relieved  from  all  liabilities  thereon  afterwards  arising,  and  tho 
reasons  therefor,  which  statement  shall  be  subscribed  and  verified  by 
the  affidavit  of  the  party  filing  the  same. 

"  Section  4.  A  copy  of  the  statement  shall  be  served  on  the  offi- 
cer named  in  such  official  bond,  and  due  return  or  affidavit  of  service 
made  thereof,  as  in  other  cases. 

'^  Section  5.  In  ten  days  after  the  service  of  such  notice,  tho 
^ourt,  Judge.  Board,  officer,  person  or  persons  with  whom  tho  samo 
may  be  filed,  shall  make  an  order  declarinsr  such  office  vacant,  and 
releasing  such  surety  from  all  liability  thereafter  to  arise  on  fmch 
official  bond,  and  such  office  shall  thereafter  be  held  in  law  as  vacant, 
and  be  immediatelv  filled  by  election  or  appointment,  as  provided  for 
hj  law,  as  in  other  cases  of  vacancy  of  such  office,  unless  such  officer 
'^ball  have,  before  that  time,  given  good  and  ample  surety  for  the  dis- 
charge of  all  his  official  duties  as  required  originally. 

"  Article  232.  section  6.  This  Act  shall  not  be  so  construed  as 
to  release  any  surety  from  damages  or  liabilities  for  acts,  omissions  or 
<^Tiae8  existing,  or  which  arose  before  the  making  of  such  order,  as 
^foresaid,  but  such  legal  proceedings  may  be  had  therefor,  in  all  re- 
spects, as  though  no  order  had  been  made  under  the  provisions  of  this 
Act"     (Wood's  Digest,  p.  80.) 
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If  we  concede  that  the  release  of  one  surety  by  these  statutory  pro- 
ceedings discharges  the  bond  as  to  all^  then  the  case  is  with  the  defend- 
ants. No  order  declaring  the  office  vacant,  after  the  application  of 
these  sureties  for  a  discharge,  was  made.  This  omission  of  the  Judge, 
however,  would  not  affect  the  sureties.  The  question  then  arises  €is 
to  thjs  effect  of  this  application  and  discharge  of  those  sureties  who 
were  released,  upon  their  associates.  The  defalcations  complained  of 
occurred  after  the  release  of  these  sureties.  A  surety  has  a  right  to 
stand  on  the  precise  terms  of  his  contract.  (10  John.  R.,  587.)  He 
can  be  held  to  no  other  or  different  contract.  In  this  case,  the 
sureties  all  contracted  together  and  with  reference  to  the  common 
responsibility.  In  case  of  a  breach  or  loss,  each  surety  had  his 
recourse  for  contribution  upon  his  fellows.  The  discharge  of  any 
one  of  the  obligors  affected  the  contract  as  to  all.  It  made  it,  in- 
deed, a  different  contract  from  that  made  by  the  parties. 

The  authorities  which  sustain  these  principles  are  numerous  and 
decisive.  (Averill  v.  Lyman,  18  Pick.  346;  Goodman  r.  Smith,  7&. 
416;  Canegie  v.  Morrison,  2  Met.  381;  Wiggins  v,  Tudor,  23  Pick. 
434 ;  Crane  v.  Roberts,  5  Greenl.  423 ;  United  States  t\  Thompson, 
Gilpin,  614;  14  Pick.  123;  17  Mass.  581;  13  76.  148;  7  Vermont, 
324;  7  Johns.  207;  3  Denio,  238;  1  Oilman,  409;  7  Blackf.  27.) 

If  there  were  any  doubt  that  the  mere  discharge  of  these  sureties 
discharged  the  rc^st  from  liabilities  accruing  after  their  discharge,  we 
think  that  the  statute  making  it  the  duty  of  the  Judge,  when  the  appli- 
cation is  made  by  a  surety,  as  in  this  case,  to  declare  the  office  vacant 
unless  the  new  bond  required  be  given,  removes  all  difficulty.  The 
Act  contemplates  that  the  new  bond  will  be  an  ample  security,  and 
that  no  further  acts  will  be  done  by  the  officer  after  the  order  declar- 
ing the  vacancy,  unless  and  until  he  executes  the  new  bond.  It  does 
not  appear  by  the  statement  of  the  case  that  the  money,  for  embez- 
zling which  this  action  i?  brought,  was  in  the  hands  of  the  officnr  before 
or  at  the  ttme  of  these  releases  of  these  discharged  sureties;  but  on 
the  contrary,  it  appears  that  the  funds  were  received  by  him  after- 
wards. 

The  counsel  for  the  appellant  contends  that  the  last  bond  is  merely 
ciwulative.  We  think,  however,  that  neither  the  language  nor  the 
reason  of  the  law  supports  the  argument    The  general  statute  in  rela- 
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tion  to  official  bonds  in. those  provisions  (Wood's  Dig.  pp.  78,  79) 
which  require  new  bonds  in  certain  cases,  expressly  declares  that  the 
original  shall  not  be  discharged  or  affected  when  the  additional  bond 
is  given.  The  omission  of  this  provision  in  the  sections  which  touch 
cases  like  this  is  significant  to  show  that  a  different  intention  existed. 
If  such  had  been  the  intent,  probably  the  Legislature  would  have 
only  required  the  substitution  of  new  sureties  in  the  place  of  those 
applying  for  release ;  as  it  would  not,  probably,  have  been  consid- 
ered reasonable  to  multiply  sureties  upon  every  case  of  individual 
application  for  discharge.  But  when  a  new  bond  is  required  to  be 
executed  and  approved,  "in  like  manner  as  the  original,"  it  can 
scarcely,  in  such  cases  as  this,  be  inferred  that  the  Legislature 
meant  to  continue  in  force  the  old  bond  as  n  security  for  future  lia- 
bilities, especially  when  that  would  be  to  innovate  upon  the  established 
principles  of  the  common  law^  by  holding  the  contract  binding  after 
its  terms  had  been  essentially  changed.  Statutes  in  derogation  of 
common  law  principles  are  construed  with  strietneea,  and  sureties 
are  favored  in  the  law. 

We  are  referred  to  but  one  case  by  the  Attorney  (General ;  that  of 
Poole  V.  Cox,  in  9  Iredell,  71 ;  but  neither  Hie  facts  nor  the  reason- 
ing of  that  case  are  in  point  The  Court  says :  **  The  new  bonds  are 
not  required  for  the  relief  of  the  sureties  upon  the  first  bonds,  but 
ue  taken  for  the  benefit  of  those  who  may  be  conoemed  in  the  prop- 
er dischai^  of  the  duties  of  the  office ;  and  when  the  office  is  to  con- 
tinue for  mdre  than  a  year,  it  was  presumed  that  the  bonds  taken  at 
first  might  become  insufficient  from  the  insolvency  of  the  sureties 
or  other  causes ;  hence  the  Legislature  took  the  precaution  to  re- 
quire new  bonds  to  be  given  from  time  to  time,  and  the  Courts;  in 
order  to  give  effect  to  the  intention  of  the  law  makers,  consider  the 
new  bonds  not  as  taking  the  place  of  the  old  ones,  but  as  additional 
thereto."  The  reasoning  certainly  has  no  application  to  the  ease 
before  us,  where,  by  a  release  of  a  portion  of  the  sureties,  a  new  con- 
tract is  made  for  the  rest,  and  they  required  to  abide  by  the  mpre 
onerous  terms  of  the  last  contract  Although  we  do  not  dispute 
the  proposition  of  the  learned  counsel,  that  the  Legislature  might 
have  provided^  by  kw  passed  prior  to  the  making  of  this  contract^ 
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that  it  should  have  this  effect,  yet  we  must  look  for  some  clear 
evidence  that  this  was  the  Legislative  design.  The  case  in  5T.  C. 
was  merely  the  case  of  a  Sheriff  elected  for  two  years,  and  giving 
bonds,. and  afterwards,  in  conformity  with  a  law  requiring  a  re- 
newal of  his  bond,  executing  another  bond,  it  was  held,  that  the 
last  tond  was  not  in  substitution  of  the  first 

The  consequences  of  the  doctrine  contended  for  might  subject 
sureties  to  risks  they  never  contemplated ;  for  if  twenty  signed  a 
bond,  and  nineteen  should  be  secretly  discharged  —  and  no  notice 
is  necessary  —  the  remaining  surety  might  be  bound  for  all  the 
liabilities  of  the  officer;  or  if  not  all,  the  effect  would  be  to  make 
him  a  co-surety  with  subsequent  obligors,  with  whom  he  never  con- 
sented to  be  bound. 

The  judgment  belo\^  is  affirmed. 


Ex  parte  ELLIS,  ON  APPLICATION  FOE  HABEAS  CORPUS. 

The  writ  of  habeas  earpu$  should  not  Issue  to  mn  oat  of  the  county,  unless  for 
good  cause  shown ;  as  the  absence,  disability  or  refusal  to  act  of  the  local  Judge, 
or  other  reason,  showing  that  the  object  and  reason  of  the  law  requires  its 
'    Issuance. 

If  the  local  Jud|^  nefuses  to  act,  then  resort  may  be  had  to  officers  oat  eC  the 
county. 

The  lieglslature  can  neyer  haye  intended  that  a  party  Imprisoned  under  soitence 
of  convlctloD  for  a  misdemeanor,  should  have  the  priyilege  of  selecting  from  the 
Judiciary  of  the  whole  State  the  indlTldual  to  whom  he  prefers  to  make  his  ap- 
plication, however  distant  from  the  place  of  his  detention,  and  compel  the 
officer  haying  him  in  charge  to  conyey  him,  at  the  expense  of  the  county. 

It  Is  the  duty  of  the  courts  to  execute  all  laws  according  to  their  true  intent  and 
meaning:  that  Intent,  when  collected  from  the  whole  and  every  part  of  the 
statute  taken  together,  must  prevaU,  oven  over  the  HteraZ  eemae  ef  the  tenne, 
and  control  the  strict  letter  of  the  taw,  when  the  letter  would  lead  to  possible 
Injustice,  contradiction  and  absurdity. 

FisLO,  J. —  Although  the  Supreme  Court  may  Uwne  the  writ  of  habeae  oortme.  Its 
allowance  In  term  time  is  not  obligatory,  but  rests  In  the  sound  legal  discretion 
of  the  Court.  TO  allow  It  may  he  obligatory  npon  the  Judges  In  their 
indlyldoal  capacity. 

Petition  to  this  Court  for  a  writ  of  Habeas  Carpus. 

Petitioner  alleges  that  he  is  held  in  custody  by  the  Sheriff  of  El 
Dorado  County,  under  a  warrant  of  commitment  issued  by  a  Justice 
of  the  Peace  of  the  county,  upon  a  conviction  for  a  misdemeanor,  for 
keeping  the  store  and  place  of  business  of  petitioner  open  for  business 
purposes,  and  exposing  his  goods,  wares  and  merchandise  for  sale,  on 
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the  CSuistian  Sabbath,  or  Suaday,  contrary  to  the  provisJons  oi  an 
Act,  entitled  **An  Act  to  provide  for  the  better  obserranoe  of  the 
Sabbatti,''  approved  April  10,  1858.* 

Petitioner  also  alleges  that  the  Justice  acted  without  jurisdiction : 
that  the  act  for  which  he  was  convicted  constitutes  no  offense  in  law ; 
sind  he  aaka  a  writ  of*  habeas  corpus  retomable  before  the  Supreme 
Coral 

Samuel  J.  K.  Handy  for  Petitioner. 

Tbbbt,  C.  J.,  delivered  die  opinion  of  the  Court  —  Baldwin,  J., 

I'oncnrring. 

Petitioner  alleges  that  he  is  held  in  custody  by  the  Sheriff  of  El 
I)orado  County,  under  a  warrant  of  conmutment  issued  by  a  Justice  of 
the  Peace  of  the  county,  upon  a  conviction  for  a  misdemeanor.  He 
also  allies  that  the  Justice  acted  without  jurisdiction;  that  the  act 
for  whidi  he  was  convicted  constitutes  no  offense  in  law ;  and  he  asks 
a  writ  of  habeas  corpus  returnable  before  the  Supreme  Court. 

The  statute  provides  that  the ''  writ  of  habeas  corpus  may  be  granted 
i)}'  the  Supreme  Court  or  any  Judge  thereof,  or  any  District  or  County 
Court  in  term  time,  or  by  any  Judge  of  such  at  any  time^  whether  in 
term  or  vacation.'^ 

It  also  provides  that  the  writ  shall  issue  without  delay ;  that  it  shall 
be  served  without  delay,  and  that  the  Judge  or  Court  who  issued  it 
<hall  immediately  after  the  return  proceed  to  hear  and  examine,  etc. 

In  considering  this  application,  a  construction  of  the  Act  concerning 
habeas  corpus  will  be  necessary,  in  view  of  the  frequency  with  which 
applications  for  the  writ  are  made  to  this  tribunal  on  the  part  of  per- 
sons in  custody  in  other  counties. 

A  familiar  rule  in  the  construction  of  statutes  is  to  give  effect  to  the 
meaning  and  intention  of  the  law  maker;  this  may  be  gathered  from 
the  reason  of  the  statnte:  '"The  motives  which  led  to  the  making  of 
it,  the  object  in  contemplation  at  the  time  the  Act  was  passed."  (Smith 
Com.  634.)   Puffendorf  says,  that  which  helps  us  most  in  the  discov- 

*  See  cv  parte  Newmaii,  0  Cal.  502. 


U4:         STJPBBME  COUBT  —  OCTOBER  TERM,  1868. 
Bm  parte  BUto;  on  appUcatton  for  Habeas  Corpii& 

exy  of  the  true  meaning  of  the  law  is  the  reason  of  it,  or  iiie  eanse 
which  moyed  the  Legislature  to  enact  it 

The  object  of  the  statute  concerning  habeas  eorptts  was  to  afford  all 
persons  illegally  restrained  of  personal  liberty  an  adequate  and  speedy 
remedy ;  therefore,  in  sudi  cases,  full  and  ample  jurisdiction  is  given 
to  all  judicial  ofiBcers  except  Justices  of  the  Peace;  and  a  speedy  ran- 
edy  to  the  party  imprisoned  is  provided;,  by  having  in  each  county  of 
the  State  at  least  one  officer  authorized  to  afford  all  the  relief  given  by 
the  statute. 

The  Legislature  can  never  have  intended  that  a  party  imprisoned 
under  sentence  of  conviction  for  a  misdemeanor  should  have  the  privi- 
lege of  selecting  from  the  judiciary  of  the  whole  State  the  individual 
to  whom  he  prefers  to  make  his  application,  however  distant  from  the 
place  of  his  detention,  and  compel  the  ofi^r  having  him  in  charge  to 
convey  him,  at  the  expense  of  title  county,  it  may  be  from  San  Diego 
Klamath,  in  order  that  he  might  avail  himself  of  a  remedy  which 
the  local  Judge  of  his  county  was  equally  authorized  to  grant. 

Nor  need  he  stop  here;  the  refusal  to  discharge  by  one  Judge  is 
not  a  bar  to  another  application  before  a  different  Judge.  After  fail- 
ing in  his  first  application,  the  party  may  sue  out  another  writ  before 
a  different  officer,  and  thus  the  term  of  his  imprisonment  may  be  passed 
in  traveling  from  one  part  of  the  State  to  another,  at  the  expense  of  the 
county  in  which  he  was  convicted,  to  the  entire  subversion  of  justice. 
Such  a  construction  would  lead  to  manifest  absurdity.  As  it  is  the 
duty  of  Courts  to  execute  all  laws  according  to  their  true  intent  and 
meaning,  that  intent,  when  collected  from  the  whole  and  every  part  of 
the  statute  taken  together,  mtist  prevail^  even  over  the  liUral  sense  of 
the  terms,  and  control  the  strict  letter  of  the  law,  when  the  letter  would 
lead  to  possible  injustice,  contradiction  and  absurdity. 

^'Wlien  a  particular  construction  of  a  statute,  applied  to  a  case 
which  it  seems  by  its  terms  to  include,  there  follows  from  such  a  oon-* 
struction  and  absurd  consequence;  respect  for  the  Legislature  will 
induce  the  Court  from  thence  to  conclude  that  some  other  construction, 
which  will  not  produce  such  a  consequence,  ought  to  be  adopted. 
Hence,  every  construction  which  leads  to  an  absurdity  ought  to  be  re- 
jected.'*    (Smith's  Com.  663.) 
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"It  18  said  that  this  rule  should  be  followed,  even  in  eases  where 
there  is  neither  obscurity  nor  anything  equivocal  in  the  law  itself,  for 
the  reason  that  the  absurdity  of  the  literal  sense  of  the  law  does  not 
proceed  merely  from  the  obscurity  or  any  other  fatdt  in  the  expression, 
but  from  the  narrow  limits  of  the  human  mind,  which  cannot  foresee 
all  cases  and  circumstances,  or  include  all  the  consequences  of  what 
is  ordained;  that  it  is  impossible  for  the  Legislature  to  enter  into 
immensity  of  detail.  It  can  only  make  laws  in  a  general  manner,  and 
in  applying  their  acts  to  particular  cases,  the  construction  ought  to  be 
conformable  to  the  intention  of  the  Legislature.  It  cannot  be  pre- 
snmed  that  the  Legislature  intended  anything  absurd.  When,  there- 
fore, the  words,  when  taken  in  their  obvious  and  proper  sense,  lead  to 
it,  it  is  necessary  to  turn  them  from  that  sense  just  as  far  as  is  suffici- 
ent to  avoid  an  absurdity,  if  from  the  whole  perview  of  the  law,  and 
giving  effect  to  all  the  words  used  in  it,  it  may  fairly  be  done.*'  {Tb. 
664  F.  S.  V,  Pisher,  2  Cranch,  400.) 

Testing  the  lidheas  corpus  Act  by  fbese  rules;  looking  at  the  evil 
provided  against  and  the  remedy  afforded,  the  motives  and  objects  of 
the  Legislature  in  passing  it,  and  the  manifestly  absurd  consequence 
which  may  result  from  a  different  construction;,  we  conclude  that  the 
writ  of  habeas  corpus  should  not  issue  to  run  out  of  the  county,  unless 
for  good  cause  rfiown  —  as  the  absence,  disability  or  refusal  to  act  of 
the  local  Judge  —  or  other  reason  showing  that  the  object  and  reason 
of  the  law  requires  its  issuance. 

This  does  not  militate  against  the  true  and  wise  purposes  of  the  Act, 
nor  deny  to  any  citizen  the  essential  rights  given  him  by  the  writ  of 
hihtas  corpus.  The  application  to  the  local  Judge  may  be  made 
speedily  and  his  answer  soon  given.  If  he  refuses  to  act,  then  resort 
may  be  had  to  officers  out  of  tiie  county.  This  secures  the  right  of  a 
citizen  and  of  the  people,  and  deprives  a  process  intended  to  be  used 
for  beneficial  purposes  of  the  power  to  injure  iJie  public  interests  by 
possible  escapes,  and  delays,  and  onerous  costs.  The  mere  caprice  of 
the  prisoner  ought  not  to  prevail  against  the  intetests  of  the  people 
and  the  public  convenienoat 

Petition  denied. 
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Field,  J.  —  This  is  a  petition  for  a  writ  of  habeas  corpns,  Tho 
petitioner  alleges  that  he  is  illegally  restrained  of  his  liberty  by  the 
Sheriff  of  El  Dorado  County,  under  a  commitment  of  a  Justice  of  the 
Peace.  No  reason  is  assigned  for  not  presenting  the  petition,  in  the 
first  instance,  to  the  Judge  of  that  county,  or  to  the  District  Judge  of 
the  district  in  which  that  county  is  situated;  and  the  question  arises 
whether,  under  such  circumstances,  this  Court  should  exercise  its  dis- 
cretion, and  allow  the  writ 

Tt  is  tnie,  the  writ  of  habeas  corpus  is  one  of  right,  to  which  every 
person  unlawfully  restrained  of  his  liberty  is  entitled  ex  merito  jus- 
iicioB.  It  is  true,  the  privilege  of  the  writ  is  an  express  constitutional 
right  at  all  times,  except  in  cases  of  rebellion  or  invasion,  when  the 
public  safety  may  require  its  suspension.  (Const.,  article  1,  section  5.) 
But  like  any  other  constitutional  right,  its  privily  is  to  be  exercised 
in  a  reasonable  manner.  Local  Judges  of  the  county  and  district  are 
as  fully  competent  to  inquire  into  the  causes  of  an  alleged  illegal  re- 
straint as  this  Court,  and  ought  to  be  applied  to  in  the  first  instance. 
Although  this  Court  may  issue  the  writ,  its  allowance  in  term  time  is 
not  obligatory.  That  must  rest  in  the  sound  legal  discretion  of  the 
Court.  To  allow  it  may  be  obligatory  upon  the  Judges  in  their  in- 
dividual capacity,  but  no  such  obligation  lies  upon  the  Court. 

The  statute  of  New  York,  in  force  in  1810,  like  the  statute  of  this 
State,  imposed  a  heavy  penalty  upon  the  Judges  for  the  refasal  of  the 
writ  on  a  proper  application:  and  yet  in  Yatos  p.  Lansing,  (5  Johns. 
297)  Kent,  C.  J.,  said :  ^  The  Chancellor  and  Judges  may  refuse  such 
a  writ  at  their  discretion,  if  applied  for  a  term  time,  and  the  penalty 
will  not  attach;*'  and  subsequently,  in  the  matter  of  Ferguson,  (9 
Johns.  339)  the  Supreme  Court  refused  the  writ  to  a  soldier  of  the 
TJ.  S.  army.  In  that  matter  Kent,  C.  J.,  placed  his  decision  on  the 
want  of  jurisdiction,  but  Thompson,  J.,  said :  "  The  objections  herein 
stated  by  the  Chief  Justice  against  the  jurisdiction  of  this  Court  are 
entitled  to  great  consideration,  and  as  the  allowance  of  the  writ,  in 
term  time,  rests  in  sound  legal  discretion,  and  as  the  party  may  have 
relief  by  application  to  one  of  the  Judges  of  the  Supreme  Court  of  the 
TTnited  States,  or  of  the  District  Court  for  this  district,  where  juris- 
diction in  this  case  is  unquestionable,  I  think  the  application  ought  to 
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be  denied."    The  three  other  Judges,  Spencer,  Van  Ness,  and  Yates, 
aD  ooneuned  in  the  judgment  upon  the  grounds  assigned  by  Justice 
.  Thompson. 

There  are  obYicus  reasons  why  the  allowance  of  the  writ  by  Ihe 
Court  should  rest  in  its  discretion.  They  can  be  issued  by  the  local 
Judges  of  the  county  and  district.  The  causes  of  the  restraint  of  th^* 
T>etitioners  can  be  inquired  into  as  fully  by  those  Judges  as  by  this 
Court  The  expenses  of  transporting  parties  from  extreme  portions  of 
the  State  under  the  writ,  to  be  again  in  the  greater  number  of  instances 
retransported  back,  would  subject  the  counties  to  oppressive  burdens, 
and  the  time  of  this  Court,  were  these  writs  allowed  as  a  matter  of 
course,  would  be  occupied  to  the  exdusion  of  matters  pressing  upon 
its  attention,  to  the  serious  inconvenience  of  litigants  and  the  public. 
In  the  present  case,  no  reason  being  assigned  in  the  petition  for  tho 
exercise  of  the  discretion  of  the  Court  which  may  not  be  urged  in 
every  instance^  I  am  of  opinion  that  the  writ  should  be  disallowed. 


FARLEY  V.  VAUGHN  et  dL 

It  woqM  to  a  ftmnd.  wkiek  bo  Orart  «f  Bqnlty  60«M  tolenite»  to  koM  that  Hm 
Tendor  of  land  oa  a  contract  to  conTCy*  receivlns  a  portion  of  the  pnrchaae 
money,  and  aeelng  the  Tcndee  expend  large  flums  of  money,  Improving  the  prop- 
erty, wlthont  ohjectlon,  aad  not  making  any  demand  of  tho  porehaae  money, 
Aonld  Insist,  hecanse  the  yendee  had  not  literally  compiled  with  the  provisions 
of  his  eontrect  on  his  part,  on  holding  the  whole  contract  forfeited^  claim  the 
land  and  the  money  paid  and  all  the  ImprofOMDit,  and  deoy  all  ohUgatloii  on 
his  part  to  comply  with  hla  engagements. 

la  soch  a  case,  where  there  has  heen  a  compliance  with  a  reasonable  miderstand« 
lag  of  the  contract,  aad  no  Injury  dona  hy  tlia  want  of  aa  «acC  aoaq^Uaaee^  a 
^pedflc  perf ormanca  wUl  he  decreed. 

Afpbal  from  the  District  Court  of  the  Fifteenth  Judicial  District, 
County  of  Butte. 

A  statement  of  facts  appears  in  the  opinions  of  the  Court 

Wm.  H.  Rhode$  for  Appellant 

First  —  The  demuner  in  Ilia  Diitrict  Court  ought  to  have  been  tos- 
tamed: 
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Ist.  Because  the  complaint  is  a  Bill  in  Equity,  to  obtain  specific 
performance  of  an  alleged  agreement  for  the  purchase  of  land;  yet 
the  complaint  nowhere  alleges  that  said  agreement^  or  any  note  or 
memorandum  thereof  expressing  the  consideration,  was  in  writing; 
nor  does  the  said  complaint  set  out  any  such  agi-eement>  as  having 
been  executed  in  writing. 

The  agreement  therefore,  if  simply  existing  by  parol,  is  void.  Stat. 
Fraud,  sec.  8.    Wood's  Dig.,  p.  106, 

This  statute  has  received  a  judicial  interpretation  at  the  hands  of 
this  Court,  and  the  strict  rule  adopted  (that  no  equitable  construction 
can  control)  that  unless  the  words  of  the  statute  are  fully  complied 
with,  no  relief  will  be  granted.  All  equity  usurpation  is  abrogated. 
Abell  V.  Calderwood,  4  Cal.  90. 

2d.  But  if  it  be  contended  that  the  bond  itself,  which  is  copied  in 
the  complaint,  is  such  a  note  or  memorandum  of  the  agreement  as 
would  fulfill  the  requirements  of  the  statute,  then  the  defendant  con- 
tends that  the  bond  does  not  express  the  consideration  of  the  contract. 

The  language  of  the  statute  is  not  that  the  note,  etc.,  must  express 
a  consideration,  but  "  the  consideration/'  The  complaint  sets  forth 
•'  the  consideration  ^  of  the  contract  for  the  sale  of  the  land,  as  five 
hundred  and  thirty-three  dollars.  The  consideration  mentioned  in  tiie 
bond,  is  the  payment  within  four  months  of  the  sum  of  three  hundred 
and  eighty  dollars,  in  accordance  with  the  provisions  of  two  promis- 
sory notes. 

3d.  The  complaint  shows  that  ihe  bond  was  not  the  contract.  It 
alleges  that  it  was  executed  after,  and  in  **  pursuance  of  the  contract 
of  purchase  and  tale,''  and  not  until  the  payment  of  one  hundred  and 
fifty  dollars  and  the  execution  of  two  certain  promissory  notes. 
.  4th.  It  also  appears  from  the  complaint  itself,  that  a  portion  of  .the 
consideration'  of  the  purchase  was  by  agreement  paid  to  a  Mr.  fian- 
fjall  Hobart,  yet  this  fact  nowhere  appears  in  writing,  subscrfbed  by 
the  defendant 

The  plaintiff  therefore  is  not  entitled  to  recover. 

Secondly  —  The  demurrer  ought  to  have  been  sustained,  upon  flie 
second  ground: 

1st  Because  the  plaintiff,  by  the  allegations  in  his  bill,  pieswats  to 
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file  Conit  a  dear  caae  of  inexcusable  laches.  He  admits  {hat  he  did 
not  pay  the  notee^  or  either  of  them  when  they  fell  due;  yet  he  alleges 
that  he  knew  precisely  where  they  were. 

He  shows  that  the  first  note  fell  due  on  the  thirteenth  October, 
1856,  yet  he  avers  no  tender  until  the  tenth  February,  1857;  that  the 
second  note  fell  due  the  thirteenth  December,  yet  he  did  not  offer  to 
pay  it  till  tenth  February,  1857. 

He  shows  furthermore,  that  the  deed  to  be  executed  was  to  be  exe- 
cuted **  at  the  request  of  the  plaintiff  within  four  months,"  yet  he  does 
not  show  any  sudi  request  until  the  tenth  February,  1857,  nearly  two 
months  after  the  time  expired  for  the  payment  of  the  notes;  and 
nearly  a  whole  month  after  the  period  expired  '*  within  "  which  the 
request  was  limited  to  be  made.  The  rule  '^ihat  he  who  seeks 
equity  must  do  equity/*  applies  with  full  force  to  bills  for  a  specific 
performance. 

The  party  plaintiff  must  first  show  his  own  readiness  and  willingness 
to  perform,  before  he  can  call  upon  the  defendant  to  do  so.  WiUard's 
Eq.  Juris.  291;  Brown  «.  Covillaud,  6  Cal.  566;  Ooodale  v.  West 
n  Cal.  341 ;  Story's  Eq.  X,  sec.  771. 

It  may  therefore  be  stated  as  a  general  principle,  that  a  Court  of 
Equity  will  in  no  case  decree  a  specific  performance  where  the  plain- 
tiff is  in  default,  unless  he  comes  into  Court  with  clean  hands,  and 
makes  a  case  fully  excusing  his  negligence.  See  the  caae  of  Drew 
f.  Duncan,  11  How.  Pr.  Rep.  279.  In  the  case  at  bar  the  plaintiff 
admits  his  negligence,  but  endeavors  to  excuse  it  by  setting  up  the 
peculiar  circumstances  inducing  the  delay.  We  shall  therefore  inquire 
Second,  whether  tlie  matters  set  up  are  sufficient  for  that  purpose? 

The  only  reason  alleged  by  the  plaintiff  is,  "  because  at  the  time  {he 
contract  was  made,  and  at  Oie  time  the  notes  fell  due,  the  defendant, 
yaughn,  was  not  the  holder  of  the  legal  titie  of  said  premises."  Te 
render  this  excuse  of  any  avail,  two  things  were  indispensable  pre- 
requisites. 

1st  That  by  the  agreement  for  the  purchase  and  sale,  it  was  stipu- 
lated that  the  title  conveyed  should  be  the  legal  title;  and 

2d.  That  the  deed  ag^-eed  to  be  given  shouldbe  such  aa  at  law 
wonld  convey  "the  legal  titls.'^ 
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Now  the  complaint  nowhere  all^s  that  the  defendant  agreed  to 
convey  "  the  legal  title  "  of  the  land  to  the  plaintiff;  no  agreement  to 
that  effect  is  set  out,  and  we  may  reasonably  conclude,  therefore,  that 
none  such  was  made. 

With  regard  to  the  second  prerequisite,  we  have  written  testimony 
to  guide  us ;  indeed,  aside  from  the  bond  itself,  the  complaint  contain? 
an  allegation  that  the  defendant  agreed  to  execute  to  the  plaintiff,  for 
the  consideration  set  out,  a  quitclaim  deed  to  (he  premises. 

The  inquiry  then  presents  itself:  What  are  the  nature,  requisites, 
and  effect  of  a  quitclaim  deed? 

The  deed  which  seems  to  have  been  agreed  on,  or  at  least  which  i? 
tendered  by  plaintiff  to  defendant  to  execute,  and  which  has  been 
fully  set  out  in  the  complaint,  contains  only  the  following  form  of  con- 
veyance: "By  these  presents,  I  do  hereby  remise,  release,  and  quit- 
claim,  etc.,  all  my  right,  title,  interest,  estate,  daim,  and  demand,  both 
at  law  and  in  equity,  and  as  well  in  possession  as  in  expectancy,"  to 
which  there  is  no  hahendum  and  tenendum,  and  no  covenants  of  war- 
ranty attached.  2  Hill,  on  Real  Prop.  318,  and  note  (a) ;  Doyle  v. 
Knapp,  3  Scam.  338;  2  Hill.  Real  Prop.  318;  Fray  v.  Pierce,  7  Mass. 
381 :  Russell  t\  Coffin,  8  Pick,  143;  12  Iredell,  184;  12  Xgw  H.  291  : 
2  Hill.  R.  Prop.  399,  and  note  (a) ;  Allen  v.  Holden,  20  Pick,  458 ; 
Sweet  V.  Brown,  12  Met.  175;  2  Hill.  R.  Prop.  423;  Gayley  v.  Prico, 
16  John.  269;  12  Tb.  442. 

This  general  rule  of  law  is  not  changed  in  any  respect  by  our  stat- 
ute. The  statute  refers  only  to  "conveyances  purporting  to  convey 
the  real  estate  in  fee  simple  absolute,**  and  prescribes  that  all  subse- 
quently acquired  titles  "shall  immediately  paas  to  the  grantee." 
Wood's  Dig.,  p.  103,  art  370. 

The  statutes  of  Missouri  contain  the  same  provision  verbatim; 
Mo.  Rev.  Stat  119 ;  and  yet  it  is  held  that  the  act  does  not  apply 
to  a  quitclaim  deed.    Boge  v,  Shoab,  13  Mo.  365. 

Hence  the  excuse  set  up  for  non-performance  on  the  part  of  the 
plaintiff  amounts  to  nothing,  and  should  be  entirely  disregarded  by 
the  Court 

But  the  plaintiff  had  no  right  to  postpone  payment  for  any  pur- 
pose, under  the  agreement  as  set  out    He  shows  that  possession  was 
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delivered  to  him,  and  that  from  a  very  small  portion  of  the  land  sold 
he  was  deriving  an  income  of  fifty  dollars  per  month. 

Robinson  &  Beatty  for  Respondent 

From  the  first  passage  of  the  statnte  of  frauds,  in  the  reign  of 
diaries  tlie  Second,  down  to  this  time,  there  has  been  one  nniform  cur- 
rent of  decisions  by  all  the  Chancellors,  without  one  dissenting  voice, 
'ithor  in  England  or  in  America,  so  far  as  we  are  aware,  declaring 
that  they  will  enforce  contracts  by  a  decree  for  a  specific  performance, 
whenever  there  is  an  agreement  in  writing  (whether  expressed  in  one 
instniment  or  several  referring  to  each  other,  and  connecting  them- 
selves as  part  of  one  transaction)  from  which  the  Court  can  infer  b\ 
proper  rules  of  construction  and  interpretation,  that  there  has  been  an 
agreement  on  one  part  to  buy  and  on  the  other  to  sell.  No  set  form 
of  words  is  required  to  make  a  contract  for  the  sale  of  land  valid. 
24th  Wendell,  p.  41 ;  Stor/s  Equity  Jurisprudence,  aec.  716. 

A  consideration  expressed  in  a  contract  for  the  sale  of  land  is,  so 
far  as  that  contract  is  concerned,  the  consideration.  It  is  the  cansid- 
eration  of  that  contract.    Douglass  v.  Howland,  24th  Wendell,  p.  44. 

In  this  case  it  is  contended  that  the  plaintiff  has  no  equitable  claim 
to  relief,  for  two  reasons.  First,  because  he  did  not  pay  the  amount 
of  the-  purchase  price  the  day  it  fell  due;  and  second,  (the  appellant 
3nly  slightly  alludes  to  this  objection)  that  the  condition,  of  the  parties 
^as  altered  before  a  compliance  with  the  terms  of  the  contract  was 
demanded  to  be  complied  with. 

With  regard  to  the  first  point,  there  is  no  conflict  of  authorities; 
time  is  not  of  the  essence  of  an  ordinary  contract  for  the  sale  and  par- 
chase  of  land.  See  Story's  Equity  Jurisprudence,  sees.  775  and  776, 
and  the  notes  and  authorities  there  cited.  There  is  no  pretense  in 
this  case  that  there  is  anything  in  the  form  ol  tibe  contract  in^^ng 
time  an  essential  part  of  the  agreement.  The  only  ground  here 
relied  on  is  the  great  lapse  of  time  which  transpired  after  the  day  the 
contract  was  to  have  been  performed  before  a  tender  of  the  money 
and  request  for  the  deed  was  made  by  the  plaintiff.  The  time  within 
which  the  deed  was  to  have  been  made,  according  to  the  original  con- 
tract, expired  on  the  thirteenth  day  of  January.    On  the  sixteenth 
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day  of  February,  just  one  month  and  three  days  after,  the  money  was 
tendered  for  the  notes  and  a  deed  demanded.  Now,  in  all  the  cases 
which  we  have  examined,  where  great  lapse  of  time  has  been  assigned 
for  a  refusal  to  enforce  a  contract  in  a  Court  of  Equity,  we  remember 
none  where  the  time  was  less  than  seyen  years,  (Brown  v.  Covilland 
excepted)  and  in  most  of  the  cases  the  time  elapsed  has  been  from 
ten  to  twenty  years.  In  Brown  v.  Covilland  the  time  elapsed  before 
demand  was  over  four  years  from  the  making  of  the  contract^  and 
over  three  years  after  the  last  of  the  purchase  money  fell  due.  Yet 
the  Court  lays  but  little  stress  in  its  decision  on  the  lapse  of  time. 
The  main  points  in  this  case  are,  that  the  plaintiff  took  advantage  of 
the  unsiettled  state  of  the  country  to  avail  himself  of  the  chances, 
either  to  hold  under  his  purchase,  or  disclaim  the  title  of  the  vendor 
and  hold  as  a  settler,  as  future  events  might  show  would  be  most  prof- 
itable to  him. 

As  for  the  change  of  the  condition  of  the  parties  in  relation  to  title, 
the  facts  of  this  case  are  a  sufficient  answer  to  any  objection  on  that 
head.  The  bond  is  dated  thirteenth  of  October,  1856.  The  deed  is 
to  be  made  within  four  months,  at  the  request  of  plaintiff.  If  he  did 
not  ask  it  sooner,  the  deed  should  have  been  executed  on  the  thirteenth 
of  January,  1857.  The  sale  of  the  defendant,  Vaughn,  by  tiie 
administrator,  was  confirmed  on  the  fifteenth  of  January,  1867,  eight 
days  before  the  time  of  executing  the  deed.  Had  Vaughn  made  his 
deed  on  that  day,  although  he  had  no  legal  title,  still  he  had  a  fixed 
and  certain  equity  which  would  have  passed  to  Farley,  and  entitle  him 
to  receive  the  deed  from  the  administrator;  or  if  the  administrator 
still  proceeded  to  make  the  deed  to  Vaughn  it  would  have  passed  to 
plaintiff  under  the  operation  of  our  statute.  See  Wood's  Dig.,  p.  103, 
art.  370. 

No  principle  is  better  settied  than  this:  that  Courts,  in  interpret- 
ing written  contracts,  will  not  only  look  to  the  language  of  the  contract 
itself,  but  will  look  to  all  the  surrounding  circumstances  connected 
with  the  parties  of  the  contract,  and  the  subject  matter  of  the  con- 
tract. The  law  on  this  subject  is  well  collated  in  Parsons  on  Con- 
tracts, vol.  2d,  from  page  69  to  78,  inclusive.  Now,  if  the  Court 
takes  into  consideration  the  fact  that  Vaughn  had  bought  this  land  at 
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achnmifitrator^B  sale;  that  this  was  the  only  claim  or  title  which  he  set 
up  to  it;  that  the  law  requires  that  a  certain  time  shall  elapse  after 
the  admiiiiBtrator's  sale  before  the  same  diall  be  confirmed;  that  the 
plaiatiff  was  pnt  in  possession  at  the  time  of  his  pnrohase;  thai  when 
he  purchased  and  took  possession  he  paid  one  hundred  and  fifty  dol- 
lars to  the  administrator,  who  sold  the  land  to  Vaughn ;  there  is  no 
difficuhy  in  understanding  the  contract. 

In  the  case  of  Calmes  i;.  Birch,  4th  Bibb,  463,  Ch.  Justice  Boyle 
(who  stands  pre-eminent  among  the  Kentucky  jurists)  says :  **  As  far 
as  we  are  aware,  there  is  no  example  of  a  Court  of  Equity  refusings 
on  the  ground  of  lapse  of  time,  its  aid  to  one  who  has  been  in  contin- 
tial  possession.  ** 

In  the  case  of  KerchoTal  9.  Swope  &  Clift,  reported  in  the  6th  roL 
of  Monroe^s  Reports,  (Kentucky)  page  362,  we  have  a  case  almost 
exactly  like  this. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tbrry,  C.  J., 
concurring  —  Field,  J.,  having  been  consulted  in  the  Court  below, 
did  not  sit  in  the 


This  was  a  bill  filed  for  a  specific  performance  of  a  contract  for  the 
»le  of  certain  real  estate.  A  demurrer  was  interposed  to  the  bill  and 
ovenroled.  The  question  here  is  as  to  the  sufficiency  of  facts  stated  to 
snfitain  the  judgment  of  the  Court.  The  bill  charges  that  about  the 
thirteenth  of  September,  1856,  the  plaintifl  entered  into  a  contract 
with  the  defendant,  Vaughn^  for  tiie  purchase  of  the  real  estate  in 
dispute;  the  purchase  was  in  coneideTation  of  five  hundred  and  thirty- 
three  dollars,  to  be  paid  tiiereafter  by  the  plaintiff  to  defendant,  and 
the  bill  avers  that,  in  consideitition  of  this  sum,  the  defendant  sold  the 
tmdivided  half  of  the  property;  that  in  pursuance  of  this  contract  the 
plaintiff,  on  the  thirteenth  of  September,  1856,  paid  to  one  Hobart 
one  hundred  and  fifty  dollars,  for  the  use  of  the  defendant,  which  was 
agreed  to  be  paid  and  taken  as  a  part  of  tiie  purchase  money;  that 
the  plaintiff  also  made,  at  the  same  time,  his  two  promissory  notes — 
one  for  one  hundred  and  sixty-three  dolliu-s,  payable  thirty  days  from 
date,  with  interest  at  three  per  cent,  per  montii;  and  the  other  for  two 
hundred  and  eij^t  dollars  and  seventy-five  oents^  at  ninety  days; 
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that  A'aiiglin  thereupon  executed  his  bond,  the  condition  of  which  was 
that  if,  within  four  months  from  date,  (September  13th)  upon  the 
request  of  plaintiff,  and  the  payment  of  three  hundred  and  eighty 
dollars,  according  to  the  tenor  of  the  notes  before  recited,  Vaughn 
should  make,  execute  and  deliver  to  him  a  good  and  valid  deed  (quit- 
claim) of  the  land,  describing  it,  and  should  also  acknowledge  the 
same  to  be  his  free  act  and  deed,  the  obligation  to  b§  void — else  to 
remain  in  force;  thqt  on  and  after,  and  in  pursuance  of  this  agreement, 
plaintiff  was  let  into  possession,  and  that,  with  one  Lyman  Bristol,  who 
had  bought  tho  remaining  interest  of  the  defendant,  he  made  valuable 
and  permanent  improvements,  and  with  the  knowledge  and  consent  of 
Vaughn,  caused  the  land  to  be  surveyed  into  streets,  etc.,  in  accord- 
ance with  the  plan  of  the  town  of  Oroville,  where  the  land  is  situ- 
ated, and  also  sold  portions  of  it  to  other  persons,  who  have  madi* 
improvements.  The  bill  further  avers  that  at  the  time  of  this  contrac 
and  of  the  maturity  of  the  notes,  Vaughn  was  not  the  holder  of  the 
legal  title  to  the  premises,  but  claimed  as  a  purchaser  under  a  sale  madf 
by  one  Hobart,  who  was  administrator  of  the  estate  of  one  Carlton 
deceased ;  and  that,  at  the  maturity  of  the  notes,  the  sale  by  Carlton 
administrator  to  Vaughn  had  not  been  confirmed,  and  no  deed  ha  ' 
been  made  by. the  administrator  to  Vaughn;  that  the  sale  was  not  con- 
firmed until  the  fifth  of  January,  1857,  and  the  deed  to  Vaughn  wbs 
made  on  the  seventeenth  of  the  same  month;  that  about  the  time  or 
the  maturity  of  the  promissory  notes,  they  were  in  possession  of  Ho- 
bart, Carlton's  administrator,  and  that  at  said  time  plaintiff  had  caused 
to  be  deposited  in  a  banking  house  in  Oroville  three  hundred  and 
eighty  dollars  for  the  payment  of  th^  notes,  and  which  sum  was  sub 
^ect  to  the  order  of  Hobart,  in  case  the  sale  of  the  land  to  Vaughn 
should  be  confirmed;  that  said  Hobart  did  not  draw  the  money  from 
the  house  and  apply  the  same  to  the  pajrment  of  the  notes,  for  the 
reason  that  the  sale  had  not  been  confirmed,  and  for  the  reaeon  that 
proceedings  had  been  instituted  for  setting  aside  the  administrator* r 
sale.  Plaintiff  further  avers  that  the  notes  have  been  since  delivered 
back  by  Hobart  to  Vaughn;  that  the  title  of  Vaughn  has  been  per- 
fected by  the  execution  of  the  adnunistrator'B  deed;  that  Vaughn  has 
not  at  any  time  tendered  to  the  plaintiff  a  good  and  sufficient  deed  of 
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quitclaim  and  demanded  payment  of  said  notee;  thai  on  the  tenth  of 
February,  1857,  plaintiff  did  tender  to  Vanghn  the  full  amount  due 
upon  said  two  several  promissory  notes,  with  interest,  and  further  ten- 
dered to  Vaughn  a  quitclaim  deed  to  be  by  Vaughn  executed  and 
delivered  to  plaintiff,  which  money  Vaughn  refused  to  accept,  and 
also  refused  to  execute  the  deed;  the  bill  then  alleges  that  the  defend- 
ant conveyed  a  portion  of  the  premises  to  Mrs.  Newell,  the  other 
defendant  The  bill  also  avers  a  readiness  to  pay  the  principal  and 
interest  due,  etc. 

The  defendant,  Vaughn,  demurred  to  the  complaint.  Several  causes 
of  ilemurrer  were  assigned.  1.  That'  the  complaint  did  not  state  facts 
efficient  to  constitute  a  cause  of  action;  and  this,  because  the  com- 
plaint is  upon  a  contract  of  sale  of  land,  and  no  allegation  that  the 
eame  or  any  part  thereof  is  in  writing;  nor  is  any  such  contract  set 
out  in  the  bond,  nor  any  such  confiideration  therein  mentioned. 
2.  That  there  is  no  allegation  of  tender  of  payment  of  the  notes  at 
maturity,  nor  of  actual  payment;  but  on  the  contrary,  plaintiff  states 
that  at  the  maturity  of  the  notes  the  plaintiff  caused  three  hundred 
and  eighty  dollars  to  be  depocdted,  and  to  be  paid  in  case  the  Probate 
sale  was  confirmed;  yet  the  deed  to  be  given  was  a  mere  quitclaim. 
8.  That  the  complaint  disclosed  laches,  and  set  up  no  sufficient  ground 
for  relief  in  equity. 

Fpon  the  case  thua  made  we  will  proceed  to  state  the  principles  of 
law  applicable  to  it;  and  consider  whether  by  force  of  these  the  judg- 
ment of  tiie  Court  below  can  be  maintained. 

It  is  not  necessary  to  consider  whether  a  mere  oral  contract  for 
land  may  be  specifically  enforced  in  equity;  or  whether  the  cireom- 
stances  of  this  case,  if  the  contract  existed  merely  in  parol,  would 
entitle  the  plaintiff  to  specific  execution  of  the  agreement.  For  here, 
there  was  an  agreement  in  writing,  under  seal,  apparently  upon  suflS-  • 
dent  conaideration,  for  the  land  sued  for  in  the  action.  There  is 
nothing  in  the  point  that  the  contract  must  state  the  precise  consider- 
ation of  the  agreement,  especially  if  the  contract  be  under  seal.  This 
has  been  decided  so  often,  that  it  would  be  a  waste  of  time  to  consider 
the  pcrint  further. 

The  main  and  only  point  worth  considering  is,  whether,  under  the 
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facte  stated  in  the  bill,  the  lapse  of  time  inteiremng  between  the 
period  mentioned  in  the  contract  and  the  date  of  the  tender  of  the 
purchase  money  is  sufficient  to  defeat  the  claim  of  the  plaintiff  to  a 
specific  performance. 

About  two  months  elapsed  after  the  maturity  of  the  notes,  and 
about  a  month  from  the  expiration  of  the  four  months  mentioned  in 
the  contract,  before  the  tender;  and  no  special  circumstances  are 
shown  even  conducing  to  prove  that  any  material  change  had  hap- 
pened in  fhe  meantime  in  the  relations  of  these  parties,  or  in  the 
value  of  the  property.  On  the  contrary,  there  appears  upon  the  face 
of  the  contract  a  very  plain  intimation  that  this  contract  was  made  in 
direct  reference  to  the  state  of  the  title,  and  that  the  making  of  the 
deed  by  Vaughn  was  deferred  until  he  could  get  the  deed  from  the 
administrator  of  Carlton;  for  it  seems  that  the  parties  knew  that  the 
title  —  or  the  only  pretense  of  it  on  the  part  of  Vaughn  —  was  to  be 
got  from  that  source.  The  plaintiff  paid  a  portion  of  the  purchase 
money  to  the  administrator;  went  into  possession;  made  valuable 
improvements  with  the  knowledge  and  consent  of  Vaughn;  and  a 
period  of  time  after  the  maturity  of  the  notes  given  for  the  making  of 
the  deed  —  the  deed  to  be  made  on  the  request  of  the  plaintiff  —  and 
in  the  meantime  proceedings  were  going  on  in  the  Probate  Court, 
which  it  was  necessary  should  be  terminated  in  order  that  the  plaintiff 
might  get  any  title  at  all.  It  is  true  that  the  defendant  contracted  to 
give  a  quitclaim  deed;  but  the  whole  statement  shows  thai  what  was 
meant  by  this  was  not  a  quitclaim  deed  of  the  right  held  at  the  time 
of  the  contract,  or  even  at  the  time  of  the  maturity  of  the  notes,  but 
of  the  interest  to  be  obtained  by  the  defendant  at  the  time  of  request, 
after  the  expiration  of  the  four  months  mentioned  in  the  agreement. 

This  application  is  addressed  to  the  discretion  of  the  Court  of 
'  Equity;  and  we  think  the  facts  stated  in  the  bill  are  sufficient  to 
account  for  the  short  delay  occurring  after  the  expiration  of  the  time 
expressed  in  the  contract.  That  period  was  not  limited  to  four  months, 
much  less  to  the  maturity  of  the  notes.  The  phraseology  adop^  by 
the  parties  evidently  contemplated  that  the  time  of  demand  or  request 
by  plaintiff  for  the  deed  might  be  extended  beyond  this  period;  and 
it  is  only  fair  to  infer  from  the  whole  facts  etated,  that  it  waa  the 
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understanding  of  the  parties  that  if  a  demand  was  made  within  a  rea- 
sonable time  after  the  expiratiou  of  the  four  months  this  wonid  be 
nffident^  and  that  this  provision  as  to  time  was  inserted  in  the  paper 
in  order  ihat  the  title  might  be  perfected  under  the  Probate  sale. 

It  seems  to  us  that  it  wotdd  be  a  fraud  which  no  Court  of  Equity 
conld  tolerate,  to  hold  that  the  defendant,  receiving  a  portion  of  the 
purchase  money,  and  seeing  the  plaintiff  expend  large  sums  of  money, 
improving  the  property  without  objection,  and  not  making  any  de- 
mand of  the  purchase  money,  should  insist,  because  the  plaintiff  had 
not  literally  complied  with  the  provisions  of  his  contract  on  his  part, 
on  holding  the  whole  contract  forfeited,  claim  the  land  and  the  money 
paid,  and  all  the  improvements,  and  deny  all  obligation  on  his  part  to 
comply  with  his  engagements. 

This  case  is  widely  different  from  the  cases  of  Brown  v,  Covillaud 
and  Green  v.  Covillaud.  In  those  cases  there  had  been  long  delay, 
to  the  injury  of  defendants,  and  no  explanation  of  the  delay,  and 
there  were  suspicious  circumstances. 

This  case  in  some  of  its  features  is  not  unlike  the  case  of  Beck  r. 
Simmons  (7  Ala.  76).  That,  it  is  true,  was  a  case  of  attempted 
feacission  of  a  contract  for  failure  of  compliance  with  the  terms  of 
agreement.    The  Court  in  that  case  says : 

^  It  appears  from  the  proof  that  it  was  well  known  at  the  time  of 
the  exchange  that  the  title  to  the  Kirldand  tract  was  not  in  the  plain- 
tiff in  error,  but  that  the  land  belonged  to  certain  minors,  of  whom  the 
plaintiff  was  the  guardian,  and  that  it  was  expected  and  understood 
that  he  was  to  cause  t^e  land  to  be  sold  and  procure  the  title.  It 
would  be  contrary  to  equity  and  good  conseienee  to  penfiit  one  who 
proceeds  so  far  in  a  purdbase  a^  to  obtain  possession,  with  knowledge 
of  a  defeet  in  the  title,  to  object  afterwards  the  want  of  title  as  a 
reason  for  not  complying  with  his  contract. 

**!/  he  knows  that  the  defect  can  only  be  obviated  by 'a  judicial 
proceeding,  it  is  impossible  to  suppose  that  the  time  stipulated  for  tho 
completion  of  the  contract  was  considered  by  him  an  essential  ingre- 
dient of  the  contract,  as  it  could  not  be  known  what  length  of  time  it 
might  take  to  obtain  the  title.  The  question,  therefore,  in  such  cases, 
18  not  whether  the  party  was  able  to  make  the  title  on  the  day  stipu- 
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lated,  but  whetheT  there  was  unreasonable  delay  in  obtaining  it-'* 
(Selton  V.  Slade,  7  Vesey,  265;  Colton  v.  Wilson,  3  P.  Wms.  190.) 

It  would  seem  that  this  reasoning  is  as  applicable  to  show  that  it 
would  be  as  inequitable  to  hold  the  delay  in  applying  for  the  title 
under  the  circumstances  set  forth  here,  as  a  ground  to  defeat  the 
plaintiff^s  right  to  a  title.  No  material  injury  is  shown  to  have  been 
rlone  the  defendant  by  this  delay.  From  the  tenns  of  the  contract, 
taken  in  connection  with  the  payment  of  a  portion  of  the  purchase 
money  to  Hobart,  Carlton's  administrator,  and  the  handing  of  the 
notes  to  him  by  the  parties,  and  the  want  of  any  title  in  Vaughn  except 
what  he  got,  or  was  to  get,  from  the  administrator  of  the  estate,  it  is 
fairly  inferable  that  it  was  the  understanding  of  these  parties  that 
the  title  was  to  be  procured  by  Vaughn  from  the  administrator  before 
he  made  his  deed  to  the  plaintiff ;  and  but  a  short  period  elapsed  after 
it  was  so  procured  before  it  was  demanded  by  the  plaintiff.  We  see 
nothing  in  the  recent  case  of  Green  v.  Covillaud,  10  Cal.  317,  which 
militates  with  this  view.  Indeed,  in  that  case  we  studiously  sought 
to  exclude  the  presumption  that  the  decision  embraced  cases  of 
this  sort. 

The  decree  of  the  Court  below  is  affirmed. 


HITTER  V.  SCATTNELL  et  a. 

The  lien  of  ftii  attaditiiR  creditor  of  real  estate  takes  effect  Immediately  «poii 
tlie  levy  of  the  attachment,  and  the  depo|lt  of  a  copy  of  the  writ,  together  with 
a  description  of  the  land  attached,  with  the  County  Recorder. 

Snch  Hen  cannot  be  divested  by  the  failure  of  the  Sheriff  to  make  a  proper  r«tar& 
of  the  writ. 

Nor  is  it  necessary,  where  the  levy  Is  made  by  posting  a  eopy  of  the  writ  on  the 
premises,  that  the  return  of  the  Sheriff  should  show  that  the  premises  were  at 
the  time  unoccupied. 

Our  statute  prescribes  the  manner  in  which  real  estate  may  be  attached,  but  con- 
tains no  express  provision  requiring  that  all  the  acts  necessary  to  a  valid  levy 
shall  be  set  out  in  the  return ;  nor  can  such  a  rule  be  sustaiiied. 

The  deposit  In  the  Recorder's  office  of  a  copy  of  the  writ,  with  a  description  of  the 
property  attached.  Is  sufficient  to  operate  as  notice  of  the  Hen  to  third  parties. 

A  mistake  In  the  date    of  the  Sheriff's  return  may  be  corrected  at  any  time. 

Appeal  from  the  District  Cotirt  of  the  Twelfth  Judicial  District, 
Goimly  of  San  Francisco. 
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This  was  a  proceeding  to  enjoin  the  sale  of  certain  real  property 
under  execution. 

It  appears  that  an  attachment  was  leyied  on  the  premises  on  the 
thirteenth  day  of  November,  1864,  and  a  copy  of  the  writ  deposited 
in  the  Recorded  office  on  the  egme  day,  with  the  following  return 
endorsed  upon  it: 

"By  virtue  of  the  within  writ  I  have,  this  thirteenth  day  of  Novem- 
ber, 1854,  attached  all  the  right,  title  and  interest  of  the  within  named 
defendants,  Isaac  M.  Merrill  and  Russel  Warren,  in  and  to  all  that 
piece  or  parcel  of  land,  situated  in  the  city  and  county  of  San  Fran- 
cisco, and  marked  and  numbered  on  the  official  map  of  said  city  and 
county  SB  one  himdred  vara  lot  No.  195;  also,  water  lota  614  and  515, 
together  with  all  improvements  thereon/^ 

The  return  to  the  attachment,  which  was  filed  in  the  Clerk^s  office 
on  the  eighteenth  of  December,  1854,  is  the  same  as  the  above,  (except 
the  date)  with  the  addition  of  the  words  :  *'  and  being  on  the  comer  of 
Washington  and  Drumm  streets,  by  posting  a  copy  of  the  within  writ 
on  the  above  described  land,  and  registered  the  same  in  the  office  of 
the  County  Recorder/*    This  return  is  dated  October  30th,  1854. 

Plaintiff  claims  title  under  a  mortgage  executed  and  recorded  De- 
cember 9, 1854,  and  the  question  presented  is  whether  the  pTOceedings 
wder  the  attachment  constituted  a  valid  levy,  and  created  a  lien  on 
fte  premises  prior  to  the  plaintiff's  mortgage. 

The  objections  to  the  validity  of  the  attachment  are : 

Ist  That  the  return  does  not  state  with  sufficient  particularity  the 
acts  which  constituted  the  levy.  ♦ 

2d.  That  the  return  is  contradicted,  in  an  important  respect,  by  the 
copy  filed  in  the  Recorder's  office. 

Plaintiff  had  judgment,  and  the  defendants  appealed  to  this  Court. 

Nathaniel  Bennett  for  Appellants. 

Did  the  acts  of  the  Sheriff  before  the  ninth  day  of  December  create 
a  lien  in  favor  of  the  attaching  creditor  ?  The  answer  to  this  must 
depend  entirely  on  the  statute.  The  first  subdivision  of  sec.  126  of 
the  Practice  Act  is  as  follows : 

''Real  property  shall  be  attached  by  leaving  a  copy  of  the  writ  wit]> 
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the  occupant  thereof ;  or  if  there  be  no  occupant^  by  posting  a  copy 
in  a  conspicuous  place  thereon,  and  filing  a  copy,  together  with  a 
description  of  the  property  attached,  with  the  Recorder  of  the  County," 

Tbeze  is  nothing  here  about  the  return  of  the  Sheriff  being  neces- 
sary to  create  the  lien.  The  lien  exists  as  soon  as  these  several  acts  are 
performed,  and  the  plaintiff  is  driven  to  maintain  the  position  that  the 
failure  of  the  Sheriff  to  make  sufficient  return  destroys  a  Uen  already 
acquired  under  the  attachment.  The  statute  does  not  specify  what 
evidence  shall  be  required  to  prove  the  several  acts  necessary  to  be 
performed  by  the  subdivision  above  quoted ;  and  in  the  absence  of  any 
partictdar  species  of  proof  being  required  by  statute,  these  acts  may 
be  proved  the  same  as  any  other  acts  in  pais. 

The  return  of  the  Sheriff  is  nowhere  made  evidence,  much  less  the 
sole  evidence,  of  the  performance  of  the  acts  mentioned  in  the  first 
subdivision  of  sec.  125.  It  is  doubtful  whether  it  is  even  admissible  as 
evidence;  for  this  section  does  not  mention  the  return  as  being  any 
part  of  the  execution  of  the  writ  of  attachment.  Posting  a  copy  in 
case  there  be  no  occupant,  and  filing  a  copy  with  a  description  of  the 
property  attached  with  the  Recorder,  are  the  acts,  and  the  only  acts, 
necessary  to  create  the  lien.  If  these  are  performed,  the  lien  becomes 
perfect,  irrespective  of  a  return,  and  may  be  proved  like  other  facts, 
whether  a  return  has  been  made  or  not. 

We  offered  evidence  to  prove  that  all  the  acts  specified  in  sub.  1  of 
sec.  126  had  been  strictly  performed  by  the  Sheriff,  The  Court 
rejected  such  evidence,  on  the  ground  that  the  Sheriff's  return  was 
the  only  adn^ssible  proof;  whereas  the  Court  ought  to  have  permitted 
such  evidence  to  be  given. 

As  a  preliminary  observation  before  entering  on  the  somewhat  de> 
sultory  argument  which  follows,  we  remark  that  a  distinction  is  neces- 
sary to  be  made  between  the  various  decisions  which  have  been  made 
touching  the  point  in  dispute.  These  decisions  are  divided  into  six  dif- 
ferent classes  :  1st.  Where  the  return  of  the  officer  is  offered  in  evidence 
against  strangers  to  the  suit;  2d.  Where  it  comes  up  as  between  tho 
parties  to  the  proceeding  in  which  the  return  is  made,  or  their  privies  ; 
3d.  Where  the  question  arises  in  a  suit  or  proceeding  against  the  offi- 
e&r  himself;  4th.   Suits  in  which  the  rights  of  purcha$0r$,  under  Ae 
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process  are  involyed;  5fh.  Where  the  question  as  to  the  right  of  the 
officer  to  amend  his  return  arises ;  and  6tfa.  What  kind  of  evidence 
i»  admissible  to  prove  the  return  of  the  officer. 

Now^  the  decision  in  one  of  these  classes  cannot  be  taken  or  consid- 
ered as  decisive  of  any  question  arising  in  either  of  the  other  classes ; 
and  it  will  be  found  that  the  apparent  contradiction  and  diveislty 
between  the  various  decisions  have  arisen  from  the  neglect  to  make 
the  proper  distinction  between  the  different  classes  of  cases. 

It  requires  but  a  little  explanation  to  show  that  this  case  belongs  to 
the  fourth  class  above  enumerated.  The  return  is  not  offered  in  evi- 
dence against  strangers  to  the  suit,  but  is  claimed  to  be  the  only  evi- 
dence as  against  a  party  to  the  suit.  This  case  does  not  then  belong 
to  Ihe  first  class.  The  return  dpes  not  come  up  letween  parties  to  the 
nit  in  which  the  return  was  made,  nor  {heir  privies;  for  the  plaintiff{> 
were  not  parties  nor  privies  to  the  attachment  suit  The  case,  then, 
does  not  belong  to  the  second  class.  Again :  this  suit  is  not  against 
the  oflBcer  who  executed  the  writ  of  attachment,  and  therefore  cannot 
come  under  the  third  class.  It  nmst  consequently  belong  to  the  fourth 
class;  for  it  is  palpable  that  it  cannot  be  brought  under  either  tiie 
fifth  or  sixth  class. 

The  defendants  in  this  suit,  then,  are  to  be  regarded  in  the  light  of 
jmrchasers.  This  action  having  been  instituted  to  prevent  them  from 
becoming  purchasers,  they  in  fact,  stand  in  a  more  favorable  position 
than  if  the  sale  had  been  permitted  to  take  place,  and  they  had  in  fact 
become  purchasers,  and  fheir  title  had  then  been  questioned.  For  tiie 
plaintiff  is  obliged  not  only  to  make  out  the  strict  rule  of  law  in  his 
favor,  but  he  must  in  addition  to  this  show  that  he  has  scmie  positive 
ground  of  equity  upon  which  he  may  interfere  in  advance  and  prevent 
Qie  sale.  So  that  we  may  at  least  assume  that  the  defendants  stand 
in  as  favorable  a  position  as  purchasers:  that  is,  as  those  who  belong 
to  the  fourth  class  above  mentioned. 

The  case  of  Wheaton  v.  Sutton,  (4  Wheat  Bep.  508)  is  decisive  of 
the  point 

In  Tennessee,  also,  it  has  been  decided  tfiat  the  purchaser's  title 
cannot  be  made  to  depend  on  the  return  (Mitchell  v.  Tape,  8  Yeig. 
179.)    The  same  in  New  Tork^  in  wbidi  State  the  Bstlled  dootrina  is, 

Voi^  XL— IS 
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that  it  is  enough  for  the  purchaser  that  the  officer  had  authority  to 
•elly  and  did  sell;  (Jackson,  ex  dem,  Kane  v.  Sternberg,  1  Johns. 
Cases,  153;  and  see  Ingersoll  v.  Sawyer,  2  Pick.  279,  280)  see  also 
to  same  effect,  Allen  on  Sheriffs,  page  68,  edition  1845. 

Again,  the  case  of  Jackson  v.  Walker  (4  Wend.  463)  is,  in  prin- 
dple^  decisive  of  the  case  at  bar.  There  it  was  held  that  the  identity 
of  property  sold  under  execution  might  be  shown  by  parol. 

The  whole  doctrine  is  stated  in  Jackson  v.  Sternberg  (1  Johns.  Cas. 
163,  155). 

We  offered  to  show  that  the  Sheriff  had  authorily  to  sell;  that  he 
had  performed  eyery  act  necessary  to  such  authority ;  and  consequently, 
under  the  abore  authorities,  he  should  have  been  permitted  to  go  oi> 
and  sell  and  give  a  deed  to  the  purchaser,  irrespective  of  any  returp 
made  or  to  be  made.  For  his  right  to  sell  depends^  not  on  his  return, 
but  on  his  acts  which  he  has^  in  fact,  performed. 

It  will  be  necessary  to  notice  two  cases  decided  in  this  Court  The 
one  is  Egerly  ft  Hinckley  v.  Buchanan  etal.  (5  CaL  Rep.  53).  That 
case  does  not  control  ours,  for  it  belongs  to  the  third  class  of  cases 
above  enumerated,  it  being  a  proceeding  against  the  Sheriff  himself, 
and  his  sureties;  and  as  above  stated,  the  rules  applicable  to  these 
different  classes  axe  widely  different 

The  oHier  case  is  Newhall  v.  Provost,  (6  Cal.  R.  85)  the  principle 
of  which,  trhen  closely  examined,  will  be  found  to  be  decisive  of  the 
present  case,  in  our  favor.  It  was  there  held  that  the  Sheriff,  after 
having  made  his  return,  could  not  amend  it  so  as  to  affect  the  rights  of 
parties  which  had  been  acquired  before  such  amendment  It  follows 
as  a  corollary  from  that  decision  that,  if  the  Sheriff  could  not,  by  an 
amendment  made  under  the  direction  of  the  Court,  affect  rights  sa- 
quired  before  such  amendment,  he  cannot  by  an  original  return  affee*^. 
rights  which  have  been  acquired  before  such  return  is  made. 

According  to  the  principle  of  this  decision,  the  rights  of  both  partiefi 
to  this  suit  must  be  ascertained  by  the  state  of  facts  existing  before  the 
return  was  made. 

In  tiiat  case  the  referee  excluded  the  affidavits  and  evidence  offered 
on  behalf  of  the  plaintiff,  on  the  ground  that  such  evidence  tended  to 
impeach  flib  Mtarn  of  the  Sheriff:  just  as  in  our  case  the  Court  over- 
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ruled  the  eTi^ence  which  we  offered,  on  the  ground  that  it  tended,  it 
not  to  impeach,  yet  to  supply  defects  in  the  return  of  the  Sheriff. 
This  Court  decided  in  Newhall  v.  Provost,  that  the  evidence  rejected 
WB8  admissible ;  and  it  follows  therefrom  that  the  evidence  offered  in 
oar  case  and  rejected,  ought  to  have  been  received  See  Watson 
Treatiae  on  Sheriffs  (pp.  72-7,  Law  Library,  69,  53,  72  and  78.) 

John  SatterhB  for  Appellants. 

It  is  the  service  and  execution  of  an  attachment  which  gives  the 
attaching  creditor  his  lien  or  security,  and  not  the  return  of  the  Sheriff. 

The  proper  service  of  an  attachment  gives  the  attaching  creditor  a 
security  which  the  Sheriff  has  not  the  power  to  divest  him  of,  by  a 
defective  or  false  return. 

The  plaintiff's  lien  or  security  depends  upon  the  service  of  the 
writ  and  not  on  the  Sheriff's  return.    Prac  Act,  sec.  125. 

The  Sheriff  may  release  property  attached  after  receiving  from 
defendant  an  undei^king.    Prac.  Act,  'sec.  128. 

But  the  statute  does  not  say  or  imply,  that  he  may  or  can  release 
or  discharge  property  by  a  defective  or  false  return.  All  property 
'' seized  and  held  under  attachment  in  the  action,  shall  be  liable  to 
execution.'^    Cal.  Statutes  of  1854,  p.  62,  see.  24. 

The  attachment  in  this  case  wia  in  fact  perfectly  executed,  as  to 
every  body,  on  the  thirteenth  of  November,  1854.  There  wie  no 
occupant  of  the  lot. 

A  eopy  of  the  writ  was  posted  in  a  eonspieaoiis  plaee  on  the  lot 

A  eopy  of  the  writ,  with  a  description  of  the  property  attached,  was 
filed  with  the  Recorder  of  the  county. 

The  mortgage  under  which  tiie  plaintiff  elaim%  was  executed  and 
recorded,  and  the  consideration  therefore  loaned,  December  9th,  1854. 
At  that  time  the  Sheriff  had  made  no  return.  The  mortgagee  had 
notice  of  the  attachment.  A  copy  of  the  writ,  with  a  description  of 
the  lot  attached,  was  on  file  with  the  County  Becorder. 

The  Sheriff's  return  did  not  mislead  the  mortgagee.  It  (the  return) 
wu  not  made  or  filed  until  December  18th,  1854. 

The  filing  of  the  copy  of  the  writ,  with  a  description  of  the  prop- 
erty, with  the  County  Recorder,  ae  to  subsequent  purchasers  or  mort- 
gagees, is  a  sufficient  servioe  of  the  attachment 
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The  service  of  a  copy  of  the  writ  on  an  occupant,  or  posting  a  copy 
of  the  writ  on  the  lot,  is  to  give  the  occupant  or  owner  notice.  They 
are  the  only  persons  who  can  complain  ot  the  SherifiPs  neglect  to  do 
.  this. 

The  SherifPs  return  is  not  the  only  evidence  of  the  service  of  the 
attachment.  If  the  return  be  defective,  the  attaching  creditor  or  the 
purchaser  are  the  only  persons  who  suffer  inconvenience  therefrom. 
They  may  be  subjected  to  the  trouble  and  expense  of  proving  service 
by  other  evidence.  A  subsequent  purchaser  or  incumbrancer  is  not 
wronged.  His  infonnatioa  is  obtained  at  the  County  Recorder's  office. 

The  return  is  not  the  only  evidence^  nor  is  it  the  highest  evidence, 
unless  the  statute  of  California  makes  it  so. 

Nowhere  by  our  statute  is  the  return  to  any  process  made  widmce, 
and  least  of  all  the  only  evidence. 

The  only  provision  of  the  statute  as  to  ^eriff's  return  to  an  attach- 
ment, is  to  be  found  in  the  Prac.  Act,  sec.  141.  '^  The  Sheriff  shaH 
return  the  writ  of  attachment,  Ac.,  with  a  certificate  of  his  proceed- 
ings endorsed  thereon  or  attached  thereto/' 

Under  this  section,  we  contend  that  the  return  of  the  Sheriff  was 
sufficient  of  itself;  that  he  returned  all  that  he  was  required  to  return, 
and  that  whatever  he  returned  beyond  this  was  mere  surplusage. 

He  is  not  required  to  state  all  the  siefs  of  his  proceedings,  nor  die 
manner,  nor  course  of  his  proceeding  or  proceedings. 

Under  the  old  system,  tiie  Sheriff  was  also  required  to  return  hie 
proceeding  on  a  /i.  fa.  He  did  thia  simply  by  the  words  "*  nulla  bona  " 
or  "satisfied^  or  ''satisfied  in  part,^  and /'milla  bona  as  io  the 
residue.'^ 

Here  the  Sheriff  returns  that  he  had  ''attached*'  the  property. 
This  is  a  certificate  of  his  ''proceedings/'  and  all  that  was  necessary. 

If  the  statute  had  intended  to  require  the  Sheriff  to  certify  fully 
the  manner  of  his  executing  an  attachment,  it  wotdd  have  used  the 
language  of  the  statute  of  1851,  p.  191,  sec.  6,  with  reference  to 
returns  to  process  generally,  to  wit:  ''A  Sheriff  to  whom  any  pro- 
cess, writ,  order  or  paper  Aall  be  delivered^  shall  execute  it,  ftc.,  fte., 
and  return  it  without  delay  to  the  proper  court  or  officer,  with  his  cer- 
tificate endorsed  thereon,  of  the  manner  of  its  service,  Ao.*^ 
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The  difference  between  the  phraseology  of  these  two  statutes  should 
be  noticed ;  the  one  requiring  a  **  certificate  of  the  proceeding/*  and 
flie  other  ^  a  certificate  of  the  manner  of  the  service.  Sec." 

If  we  are  right  in  this  construction,  then  the  return  itself  of  the 
Sheriff  was  sufiScient  proof,  and  the  Court  ought  to  have  found  in 
favor  of  the  defendants  upon  the  evidence  actually  admitted. 

The  cases  decided  in  Massachusetts,  cited  by  plaintiff's  counsel,  are 
cases  in  which  the  Courts  there  decided  that  purchasers  at  SherifiPs 
sdes,  under  a  fi.  fa.,  in  a  peculiar  kind  of  proceeding  unknown  in 
California,  derived  title  from  the  Sheriff's  return  to  the  execution,  and 
that  certain  defects  in  the  return  were  fatal  to  purchaser's  title. 

Judge  Satterlee  discussed  the  points  raised  in  the  record,  at  great 
length,  and  referred  to  the  following  authorities.  IngersoU  v.  Saw- 
yer,  2  Pick.  279;  Cowen  &  Hill's  N.  Phil,  ed.,  8  vol.,  2  part,  N.  741, 
pp.  1092  and  1093;  6  Comyn's  Dig.  233;  6  Coke,  90;  Cro.  Elia. 
209,  238;  1  Salk.  318;  2  N.  Y.  Stat  revised  ed.  1836,  pp.  288,  358; 
Stat  of  Cat.  p.  191,  sec.  6;  Prac.  Act,  tec.  141;  2  Gaine'g  Caaea,  p. 
63;  1  Burrill's  Prac,  ed.  1846,  p.  304. 

/.  B.  Hart  for  Respondent 

The  acta  necessary  to  make  the  attachment  are,  by  leaving  a  copy  oil 
the  writ  with  the  occupant  Of  the  real  estate,  it  there  be  one;  if  not,  then 
hj  posting  a  copy  in  a  conspicuous  plact  thereon,  and  filing  a  copy, 
together  with  a  description  of  the  property  attached,with  the  Becorder 
of  the  county. 

The  return  is  shnply,  that  he  had  attached  the  property,  not  stating 
how:  thiB  I  fhink  ia  bad.  It  is  well  settled  that  the  truth  of  the 
return  of  a  Sheriff  cannot  be  questioned  by  parol,  and  is  condusivo 
against  him.  (Pazton  v.  Steckel,  2  Penn.  State,  93  ;  French  v.  Stan- 
ley, 21  Maine,  512;  Haynes  v.  Small,  22  Maine,  14;  Denny  i;.  Wil- 
larf,  11  Peck,  519.) 

To  permit  a  Sheriff  to  make  his  return  to  an  attachment  in  a  care- 
less and  reckless  manner,  and  then  after  rights  of  third  innocent 
parties  have  intervened,  to  prove  by  parol  the  act  necessary  to  make 
the  attachment  good,  **  would  be  opening  the  door  to  infinite  laxity  and 
fiaudy  and  miachiefs  incalculable.*'   The  fact  of  leaving  a  copy  of  fha 
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writ  with  the  occupant  of  the  property,  or  posting  a  copy  in  a  conspic- 
uous place,  if  no  occupants^  is  an  act  that  renders  the  attachment 
good  by  being  public,  and  calculated  to  give  notice  to  the  world  of  it, 
and  enable  parties  to  be  on  their  guard  in  dealing  for  the  property 
attached ;  and  to, omit  it,  renders  it  void  as  to  third  innocent  parties. 
Now  doing  the  thing  the  law  requires,  would  give  to  third  parties 
notice  of  the  lien,  and  prevent  them' from  dealing  in  regard  to  it.  The 
return  on  the  attachment  is  the  record  evidence  of  the  fact,  if  it  had 
been  done ;  and  its  not  having  been  so  recorded  in  the  return,  the 
return  itself  is  bad,  and  the  attachment  void  for  want  of  a  proper 
record  of  the  facts  or  acts  that  render  the  attachment  perfect.  If  the 
truth  of  these  important  acts  may  depend  upon  the  recollection  of 
deputies,  the  acts  of  a  Sheriff  will  always  be  made  good,  and  frauds 
easily  perpetrated  in  that  way. 

The  rights  acquired  under  the  law  of  attachments  are  the  creationa 
of  statute.  The  law  should  be  strictly  performed;  and  the  return  of 
the  officer  should  show  it. 

The  attachment  confers  rights  upon  the  creditor  so  soon  as  exe- 
cuted and  the  return  of  it  made;  the  property  attached  is  held  to 
pay  the  debt  that  may  be  recovered;  it  is  like  the  equitable  writ  of 
sequestration;  in  that  proceeding  the  property  is  taken  possession  of 
by  the  Court,  through  its  officer,  the  change  of  possession  is  notorious ; 
in  that  way  the  public  are  put  upon  their  guard.  Upon  the  vendi 
the  property  is  ordered  to  be  sold,  and  the  acts  of  an  officer  on  a 
vendi  are  like  the  proceeding  on  sequestration,  public.  The  law  of  the 
English  writ  of  elegit  requires  that  the  Sheriff  should  set  out  in  his 
return  every  act  necessary  to  show  affirmatively  that  all  the  personal 
property  (except  the  beasts  of  the  plough)  of  the  debtor  was  taken; 
a  jury  empaneled,  who  made  inquiry  of  the  goods  and  chattels  of  the 
debtor  and  appraised  the  same,  and  if  not  enough  to  pay  the  debt  at 
the  appraiaement,  then  to  inquire  as  to  the  land;  and  upon  such 
inquisition  that  he  delivered  all  the  goods  and  chattels,  (except  the 
beasts  of  the  plough)  and  a  moiety  of  the  lands  to  the  plaintiff.  The 
reason  given  why  such  particularity  is  required  in  the  return  is,  that 
the  inquisition  and  retum  oonatitute  the  title  of  the  plaintift  to  the 
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property  given  him  by  the  Sheriff.  3  Bacon,  title  Execution,  article 
C,  sec.  2,  p,  688;  2  vol.  Jacob.  Dec.  371.  The  rule  in  regard  to 
tins  writ  10  different  from  that  applicable  to  the  writ  of  fieri  facias, 
because  the  return  is  not  evidence  of  title  to  the  purchaser,  the  sale 
and  Sheriff's  deed  are  sufficient  evidence  of  title.  If  the  purchaser 
can  show  that  the  Sheriff  had  authority  to  sell,  it  is  enough;  ho 
need  not  look  further.  5  Cow.  Rep.  529.  The  proceedings  on 
the  writ  of  elegit  operates  a  transfer  of  title  by  appraisement,  from 
debtor  to  creditor  of  personal  property,  and  transfers  to  creditor  pos- 
aessiofi  of  moiety  of  real  estate  as  tenant. 

The  fi.  fa.  takes  from  the  debtor  his  personal  property,  and  by  the 
Sheriff  it  is  sold  to  any  one  who  may  choose  to  become  purchaser ;  this 
is  a  transaction  between  Sheriff  and  stranger;  the  other  is  between 
ereditor  and  debtor.  Through  the  agency  of  the  Sheriff  the  lien  of  the 
attachment  is  intended  to  be  given  by  acts  that  are  public  and  notori- 
ous, and  evidenced  by  the  return ;  and  without  those  acts  appear  affirm- 
atively to  have  been  done,  there  is  no  lien  created. 

Terry,  C.  J.,  after  stating  Ihe  facta,  delivered  the  opinion  of  tiie 
Court  —  Baldwin,  J.,  concurring. 

The  objections  to  the  validity  of  the  attachment  are: 

Ist  That  the  return  does  not  state  wilii  sufficient  particularity  the 
acts  which  constituted  the  levy. 

2d.  That  the  return  is  contradicted  in  an  important  respect  by  the 
copy  filed  in  the  Recorder's  office. 

TTpon  tbe  first  point  it  is  contended  that  every  act  whidi  is,  under 
&e  statute,  requisite  to  the  validity  of  an  attachment  of  real  estate, 
should  be  affirmatively  shown  by  the  return ;  and  that  inasmuch  as  it 
is  shown  in  this  case  that  the  levy  was  made  by  posting  a  copy  of  the 
writ  on  {be  premises,  the  return  should  show  that  the  premises  were 
at  the  time  imoccupied,  in  which  case  only  could  a  valid  levy  be  made 
in  the  manner  stated. 

Onr  statute  prescribes  the  manner  in  whidi  real  estate  may  be 
attached;  but  contains  no  express  provision  requiring  that  all  the 
acts  necessary  to  a  valid  levy  shall  be  set  out  in  the  return,  and  Wc 
think  the  mle  contended  for  was  not  contemplated  by  the  Legislature, 
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lated,  but  whether  there  was  unreasonable  delay  in  obtaining  it** 
(Selton  r.  Slade,  7  Vesey,  265;  Colton  v.  Wilson,  3  P.  Wms.  190.) 

It  would  seem  that  this  reasoning  is  as  applicable  to  show  that  it 
would  be  as  inequitable  to  hold  the  delay  in  applying  for  the  title 
under  the  circumstances  set  forth  here,  as  a  ground  to  defeat  the 
plaintiff's  right  to  a  title.  No  material  injury  is  shown  to  have  been 
•lone  the  defendant  by  this  delay.  From  the  terms  of  the  contract, 
taken  in  connection  with  the  payment  of  a  portion  of  the  purchase 
money  to  Hobart,  Carlton's  administrator,  and  the  handing  of  the 
notes  to  him  by  the  parties,  and  the  want  of  any  title  in  Vaughn  except 
what  he  got,  or  was  to  get,  from  the  administrator  of  the  estate,  it  is 
fairly  inferable  that  it  was  the  understanding  of  these  parties  that 
the  title  was  to  be  procured  by  Vaughn  from  the  administrator  before 
ho  made  his  deed  to  the  plaintiff ;  and  but  a  short  period  elapsed  after 
it  was  so  procured  bofore  it  was  demanded  by  the  plaintiff.  We  see 
nothing  in  the  recent  case  of  Green  v.  Covillaud,  10  Cal.  317,  which 
militates  with  this  view.  Indeed,  in  that  case  we  studiously  sought 
to  exclude  the  presumption  that  the  decision  embraced  eases  of 
this  sort. 

The  decree  of  the  Court  below  is  affirmed. 


HITTER  V.  SCANTTELL  et  at. 

The  lien  of  ftii  attaehlnf?  creditor  of  real  estate  takes  effect  Immediately  upon 
the  levy  of  the  attachment*  and  the  depo|lt  of  a  copy  of  the  writ,  together  with 
a  deflcriptioD  of  the  land  attached,  with  the  County  Recorder. 

Such  Hen  cannot  be  divested  by  the  failure  of  the  Sheriff  to  make  a  proper  return 
of  the  writ. 

Nor  Is  It  necessary,  where  the  levy  Is  made  by  posting  a  copy  of  the  writ  on  the 
premises,  that  the  retom  of  the  Sheriff  shoald  show  that  the  premises  were  at 
the  time  unoccupied. 

Oar  statute  prescribes  the  manner  In  which  real  estate  may  be  attached,  bat  con- 
tains no  express  provision  reqnlrlng  that  all  the  acts  necessary  to  a  valid  levy 
Khali  be  set  oat  In  the  return ;  nor  can  such  a  rule  be  sustaliled. 

The  deposit  In  the  Recorder's  office  of  a  copy  of  the  writ,  with  a  description  of  the 
property  attached.  Is  sufficient  to  operate  as  notice  of  the  lien  to  third  parties. 

A  mistake  In  the  date    of  the  Sheriff's  return  may  be  corrected  at  any  time. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
County  of  San  Francisco. 


I 
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This  was  a  proceeding  to  enjoin  the  sale  of  certain  real  property 
under  execution. 

It  appears  that  an  attachment  was  levied  on  the  premises  on  the 
thirteenth  day  of  November,  1854,  and  a  copy  of  the  writ  deposited 
in  the  Recorder's  office  on  the  same  day,  with  the  following  return 
endorsed  upon  it: 

"By  virtue  of  the  within  writ  I  have,  this  thirteenth  day  of  Novem- 
ber, 1854,  attached  all  the  right,  title  and  interest  of  the  within  named 
defendants,  Isaac  M.  Merrill  and  Russel  Warren,  in  and  to  all  thai 
piece  or  parcel  of  land,  situated  in  the  city  and  county  of  San  Fran- 
cisco, and  marked  and  numbered  on  the  official  map  of  said  city  and 
ooimty  88  one  hundred  vara  lot  No.  195 ;  also,  water  lota  514  and  515, 
together  with  all  improvements  thereon/* 

The  return  to  the  attachment,  which  was  filed  in  the  Clerk's  offici 
on  the  eighteenth  of  December,  1854,  is  the  same  as  the  above,  (except 
the  date)  with  the  addition  of  the  words  :  *'  and  being  on  the  comer  of 
Washington  and  Drumm  streets,  by  posting  a  copy  of  the  within  writ 
on  the  above  described  land,  and  registered  the  same  in  the  office  of 
the  County  Recorder/'    This  return  is  dated  October  30th,  1854. 

Plaintiff  claims  title  under  a  mortgage  executed  and  recorded  De- 
«ember  9, 1854,  and  the  question  presented  is  whether  the  proceedingr; 
wder  the  attachment  constituted  a  valid  levy,  and  created  a  lien  on 
Ae  premises  prior  to  the  plaintiff's  mortgage. 

The  objections  to  the  validity  of  the  attachment  are  : 

1st  That  the  return  does  not  state  with  sufficient  particularity  the 
acts  which  constituted  the  levy.  ♦ 

2d.  That  the  return  is  contradicted,  in  an  important  respect,  by  the 
copy  filed  in  the  Recorder's  office. 

Plaintiff  had  judgment,  and  the  defendants  appealed  to  this  Court. 

Naihanid  Benneii  for  Appellants. 

Bid  the  acts  of  the  Sheriff  before  the  ninth  day  of  December  create 
a  lien  in  favor  of  the  attaching  creditor  ?  The  answer  to  this  must 
depend  entirely  on  the  statute.  The  first  subdivision  of  sec.  126  of 
the  Practice  Act  is  as  follows : 

^Beal  property  shall  be  attached  by  leaving  a  copy  of  the  writ  witl> 
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the  occupant  thereof ;  or  if  there  be  no  occupant,  by  posting  a  copy 
in  a  conspicuous  place  thereon,  and  filing  a  copy,  together  with  a 
description  of  the  property  attached,  with  the  Recorder  of  the  County." 

Hiere  is  nothing  here  about  the  return  of  the  Sheriff  being  neces- 
saiy  to  create  the  lien.  The  lien  exists  as  soon  as  these  several  acts  are 
performed,  and  the  plaintiff  is  driven  to  maintain  the  position  that  the 
failure  of  the  Sheriff  to  make  sufficient  return  destroys  a  lien  already 
acquired  under  the  attachment.  The  statute  does  not  specify  what 
evidence  shall  be  required  to  prove  the  several  acts  necessary  to  be 
performed  by  the  subdivision  above  quoted;  and  in  the  absence  of  any 
particular  species  of  proof  being  required  by  statute,  these  acts  may 
be  proved  the  same  as  any  other  acts  in  pais. 

The  return  of  the  Sheriff  is  nowhere  made  evidence,  much  less  the 
sole  evidence,  of  the  performance  of  the  acts  mentioned  in  the  first 
subdivision  of  sec.  125.  It  is  doubtful  whether  it  is  even  admissible  as 
evidence;  for  this  section  does  not  mention  the  return  as  being  any 
part  of  the  execution  of  the  writ  of  attachment.  Posting  a  copy  in 
case  there  be  no  occupant,  and  filing  a  copy  with  a  description  of  the 
property  attached  with  the  Recorder,  are  the  acts,  and  the  only  acts, 
necessary  to  create  the  lien.  If  these  are  performed,  the  lien  becomes 
perfect,  irrespective  of  a  return,  and  may  be  proved  like  other  facts, 
whether  a  return  has  been  made  or  not. 

We  offered  evidence  to  prove  that  all  the  acts  specified  in  sub.  1  of 
sec.  1S6  had  been  strictly  performed  by  the  Sheriff.  The  Court 
rejected  such  evidence,  on  the  ground  that  the  Sheriff's  return  was 
the  only  adn^ssible  proof;  whereas  the  Court  ought  to  have  permitted 
such  evidence  to  be  given. 

As  a  preliminary  observation  before  entering  on  the  somewhat  de- 
sultory argument  which  follows,  we  remark  that  a  distinction  is  neces- 
sary to  be  made  between  the  various  decisions  which  have  been  made 
touching  the  point  in  dispute.  These  decisions  are  divided  into  six  dif- 
ferent classes  :  1st.  Where  the  return  of  the  officer  is  offered  in  evidence 
again Bt  strangers  to  the  suit;  2d.  Where  it  comes  up  as  between  tho 
parties  to  the  proceeding  in  which  the  return  is  made,  or  their  privies  ; 
36.  Where  the  question  arises  in  a  suit  or  proceeding  against  the  offt" 
eer  himself;  4th.   Suits  in  which  the  rights  of  purc1uuer$,  under  ike 
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process  are  involved;  5th.  Where  the  question  as  to  the  right  of  the 
officer  to  amend  his  retarn  arises ;  and  6fb.  What  kind  of  evidence 
U  admissible  to  prove  the  return  of  the  officer. 

Nov^  the  decision  in  one  of  these  classes  cannot  be  taken  or  consid- 
ered as  decisive  of  any  question  arising  in  either  of  the  other  classes ; 
and  it  will  be  found  that  the  apparent  contradiction  and  diversity 
between  the  various  decisions  have  arisen  from  the  neglect  to  make 
the  proper  distinction  between  the  different  classes  of  cases. 

It  requires  but  a  little  explanation  to  show  that  this  case  belongs  to 
the  fourth  class  above  enumerated.  The  return  is  not  offered  in  evi- 
dence against  strangers  to  the  suit^  but  is  claimed  to  be  the  only  evi- 
dence as  against  a  party  to  the  suit  This  case  does  not  then  belong 
to  the  first  doss.  The  return  dpes  not  come  up  between  parties  to  the 
•nit  in  which  the  return  was  made,  nor  iheir  privies;  for  the  plaintiffs 
were  not  parties  nor  privies  to  the  attachment  suit.  The  case,  then, 
does  not  belong  to  the  second  class.  Again :  this  suit  is  not  against 
the  officer  who  executed  the  writ  of  attachment,  and  therefore  cannot 
come  under  the  third  doss.  It  must  consequently  belong  to  the  fourth 
class;  for  it  is  palpable  that  it  cannot  be  brought  under  either  the 
fifth  or  sixth  class. 

The  defendants  in  this  suit^  ilien,  are  to  be  regarded  in  the  light  of 
jmrchasers.  This  action  having  been  instituted  to  prevent  them  from 
hecoming  purchasers,  they  in  fact,  stand  in  a  more  favorable  position 
than  if  the  sale  had  been  permitted  to  take  place,  and  they  had  in  fact 
become  purchasers,  and  their  title  had  then  been  questioned.  For  the 
plaintiff  is  obliged  not  only  to  make  out  the  strict  rule  of  law  in  his 
favor,  but  he  must  in  addition  to  this  show  that  he  has  some  positive 
pound  of  equity  upon  which  he  may  interfere  in  advance  and  prevent 
Qie  sale.  So  that  we  may  at  least  assume  that  the  defendants  stand 
in  as  favorable  a  position  as  purchasers:  that  is,  as  those  who  belong 
to  the  fourth  class  above  mentioned. 

The  case  of  Wheaton  v.  Sutton,  (4  Wheat  Bep.  SOS)  is  decisive  of 
the  point 

In  Tennessee,  also,  ft  has  been  decided  that  the  purchaser's  title 

cannot  be  made  to  depend  on  the  return  (Mitehell  v.  Lipe,  8  Yerg. 

179.)    The  same  in  Vtw  York,  in  wMdi  State  the  asttled  doctrine  1% 
Toe  XI.— le 
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that  it  is  enough  for  the  purchaser  that  the  oflScer  had  authority  to 
sell,  and  did  sell;  (Jackson^  ex  dem.  Kane  v.  Sternberg^  1  Johns. 
Cases,  153;  and  see  Ingersoll  v.  Sawyer,  2  Pick.  279,  280)  see  also 
to  same  effect,  Allen  on  Sheriffs,  page  68,  edition  1845. 

Again,  tibe  case  of  Jackson  v.  Walker  (4  Wend.  463)  is,  in  prin- 
ciple, decisive  of  the  case  at  bar.  There  it  was  held  that  the  identity 
of  property  sold  under  execution  might  be  shown  by  parol. 

The  whole  doctrine  is  stated  in  Jackson  v.  Sternberg  (1  Johns.  Cas. 
163,  155). 

We  offered  to  show  that  the  Sheriff  had  authority  to  sell ;  that  he 
had  performed  every  act  necessary  to  such  authority ;  and  consequently, 
under  the  above  authorities,  he  should  have  been  permitted  to  go  on 
and  sell  and  give  a  deed  to  the  purchaser,  irrespective  of  any  returr 
made  or  to  be  made.  For  his  right  to  sell  depends,  not  on  his  return, 
but  on  his  custs  which  he  has,  in  fact,  performed. 

It  will  be  necessary  to  notice  two  cases  decided  in  this  Court  Th<i 
one  is  Egerly  ft  Hinckley  v.  Buchanan  eiai.  (5  CaL  Rep.  53).  That 
case  does  not  control  ours,  for  it  belongs  to  the  third  class  of  cases 
above  enumerated,  it  being  a  proceeding  against  the  Sheriff  himself, 
and  his  sureties;  and  as  above  stated,  the  rules  applicable  to  these 
different  classes  are  widely  different. 

The  other  case  is  Newhall  v.  Provost,  (6  Cal.  B.  85)  the  principle 
of  which,  trhen  closely  examined,  will  be  found  to  be  decisive  of  the 
present  case^  in  our  favor.  It  was  there  held  that  the  Sheriff,  after 
having  made  his  return,  could  not  amend  it  so  as  to  affect  the  rights  of 
parties  which  had  been  acquired  before  such  amendment  It  followB 
as  a  corollary  from  that  decision  that,  if  the  Sheriff  could  not,  by  an 
amendment  made  under  the  direction  of  the  Court,  affect  rights  a^v 
quired  before  such  amendment,  he  cannot  by  an  original  Fetum  affec^. 
rights  which  have  been  acquired  before  such  return  is  made. 

According  to  the  principle  of  this  decision,  the  rights  of  both  partieei 
to  this  suit  must  be  ascertained  by  the  state  of  facts  existing  before  the 
return  was  made. 

In  that  esse  the  ref eiiee  excluded  Ae  affidavits  and  evidence  offered 
on  behalf  of  the  plaintiff,  on  the  ground  that  such  evidence  tended  to 
impeach  tti^  tetnin  of  the  Sheriff:  just  as  in  our  case  the  Court  over- 
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ruled  the  evidence  which  we  offered,  on  the  ground  that  it  tended,  if 
not  to  impeach,  yet  to  supply  defects  in  the  return  of  the  Sheriff. 
This  Court  decided  in  Newhall  v.  Provost,  that  the  evidence  rejected 
was  admissible ;  and  it  follows  therefrom  that  the  evidence  offered  in 
our  case  and  rejected,  ought  to  have  been  received.  See  Watson 
Treatiae  on  Sheriffs  (pp.  72-7,  Law  Library,  52,  53,  72  and  78.) 

John  SaiterhA  for  AppeUanta. 

It  is  the  service  and  execution  ot  an  attachment  which  gives  the 
attaching  creditor  his  lien  or  security,  and  not  the  return  of  the  Sheriff. 

The  proper  service  of  an  attachment  gives  the  attaching  creditor  a 
security  which  the  Sheriff  has  not  the  power  to  divest  him  of,  by  a 
defective  or  false  returiL 

The  plaintiff's  lien  or  security  depends  upon  the  service  of  the 
writ  and  not  on  the  Sheriff's  return.    Prac  Act,  sec.  125. 

The  Sheriff  may  release  property  attached  after  receiving  from 
defendant  an  undei^king.    Prac  Act,  'sec.  128. 

But  the  statute  does  not  say  or  imply,  that  he  may  or  can  release 
or  discharge  property  by  a  defective  or  false  return.  All  property 
''seized  and  held  under  attachment  in  the  action,  shall  be  liable  to 
execution.''    Cal.  Statutes  of  1854,  p.  62,  sec  24. 

The  attachment  in  this  case  was  in  fact  perfectly  executed,  as  to 
every  body,  on  the  thirteenth  of  November,  1854.  There  was  no 
occupant  of  the  lot. 

A  copy  of  the  writ  was  posted  in  a  ecmspicaoiis  place  on  the  lot 

A  eopy  of  the  writ,  with  a  description  of  the  property  attached,  was 
filed  witii  the  Recorder  of  the  county. 

The  mortgage  under  which  tiie  plaintiff  daima,  was  executed  and 
recorded,  and  the  consideration  therefore  loaned,  December  9th,  1854. 
At  that  time  the  Sheriff  had  made  no  return.  The  mortgagee  had 
notice  of  the  attachment.  A  copy  of  the  writ,  with  a  description  of 
the  lot  attached,  was  on  file  with  the  County  Recorder. 

The  Sheriff^s  return  did  not  mislead  the  mortgagee.  It  (the  return) 
was  not  made  or  filed  until  December  18th,  1854. 

The  filing  of  the  copy  of  the  writ,  with  a  description  of  the  prop- 
erty, with  the  County  Recorder,  ae  to  subsequent  purchasers  or  morfc- 
gageea,  is  a  sufficient  service  of  the  attachment. 
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suing  the  corporation,  as  we  are  entitled  to  against  any  other  private 
individnal. 

Treasury  warrants,  from  their  nature,  must  be  considered  as  nego- 
tiable instruments.  They  are  always  drawn  in  payment  of  an  out- 
standing debt  or  demand,  and  they  are  taken  as  payment.  They  have 
all  the  incidents  of  a  bill  of  exchange. 

The  power  to  draw  the  warrants  is  expressly  conferred  by  the 
Charter  of  1851. 

In  every  case  in  which  this  question  has  arisen,  these  securities  have 
been  governed  by  the  same  rule  as  bills  of  exchange,  and  no  case  can 
be  found  to  the  contrar}'. 

The  following  cases  are  directly  in  point:  Crawford  v.  Wilson,  2 
English's  (Arkansas)  R.  219 ;  Kelly  v.  Mayor  of  Brookljrn,  4  Hill, 
265 ;  Steel  v.  Davis  Co.,  2  Green  (Iowa)  R.  469. 

The  authorities  cited  by  appellant  to  show  that  if  one  count  is  bad 
it  vitiates  the  judgment,  are  inapplicable  to  this  case.  That  doctrine 
is  only  applied  where  there  is  a  verdict^  either  upon  an  issue,  or  upon 
a  writ  of  inquiry  after  default.  The  reason  of  it  is  because  it  cannot 
foe  ascertained  if  the  finding  is  upon  the  good  or  bad  coimt 

But  in  cases  where  there  is  only  a  simple  default,  it  is  a  confession 
by  defendant  of  all  the  counts ;  and  if  there  is  one  good  county  it  most 
be  held  sufficient  to  support  the  judgment. 

Shaffers,  Park  £  HeydenfMi  on  reaigumflnt. 

,  The  Court,  in  its  opinion  deliyered  in  the  abone  ea«ae^  laji: 

1.  That  it  is  doubtful  whether  the  general  oonnti  in  assompait  will 
he  against  a  defendant  in  any  case. 

That  point  was  made  in  Ruiz  «.  Norton,  4  OaL  S65,  and  it  was  de- 
cided that  the  common  counts  would  lie,  and  the  published  reports 
show  how  largely  that  decision  has  been  acted  on. 

This  has  never  been  a  contested  point  since  the  organisation  of  this 
Court,  and  hundreds  of  recoveries  in  this  State  rest  upon  similar 
pleadings. 

In  Jourdan  9.  Reynolds  (6  Cal.  108)  this  Court  said:  ^ Where 
the  entire  performance  of  a  special  contract  has  been  prevented  by  one 
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of  the  partieey  or  where  its  terms  have  been  afterwards  waiyed  by 
agreement  of  botii  parties,  the  action  for  the  amount  dne  for  work  and 
labor  shonid  be  in  tlie  fonn  of  indebiiaitu  assumprit,  and  not  npon  the 
oontract*' 

In  Reina  w.  Cross,  (6  Cal.  29)  opinion  by  Terry,  C.  J.,  there  was 
a  count  for  money  had  and  receiyed;  no  objection  was  taken  to  it 
as  a  common  count  per  80,  but  it  was  hdd  bad  because  it  did  not  ayer  m 
demandi 

In  Lorraine  v.  Long  (6  Cel.  452)  this  Court  said:  ^  Our  practice, 
while  it  enlarges  the  field  of  remedy,  does  not  take  any  pre-existing 
remedies  by  implication.^ 

Under  the  Kew  York  Code,  from  which  ours  was  mostly  deriyed, 
the  flame  construction  has  been  giyen  as  here  contended  for.  In  the 
caae  of  Allen  v.  Patterson,  (8  Selden,  476)  the  Court  of  Appeals  com- 
mences its  opinion  by  referring  to  the  requisition  of  the  Code,  that 
the  complaint  shall  contain  a  plain  and  concise  statement  of  facts,  and 
it  decides  the  common  count  in  assumpsit  in  that  case  to  be  good. 

If  now,  this  declaration  or  complaint  be  tested  by  any  rule,  either 
of  the  statute  or  common  law,  as  to  the  sufSciency  of  its  ayerments, 
we  apprehend  that  it  will  stand  the  test  It  ayers,  first:  That  the 
defendant  was  indebted;  second,  the  consideration  for  so  much  money 
paid,  laid  out  and  expended  for  said  defendants  at  their  request^ 
for  work  and  labor  done  and  performed  for  defendants  and  at  their 
request^  for  goods,  wares  and  merchandise  sold  and  deliyered  to  de- 
fendants and  at  their  requesi  It  ayers  the  amount  of  indebted- 
ness, the  promise  to  pay,  the  demand  of  payment,  and  the  n^lect  and 
refusal  to  jMiy.  If  any  statement  of  facts  could  by  possibility  be 
plainer  and  more  concise,  your  petitioners  lack  the  education  and 
ability  to  detect  it 

In  the  opinion  of  the  Court,  while  it  is  admitted  that  ineUbitatfm 
assumpsit  lies  against  corporations  generally,  it  is  denied  that  it  lies 
against  a  municipal. 

We  humbly  suggest  that  the  Court  has  fallen  into  an  errorinfailing 
to  recognize  the  two-fold  character  of  a  municipal  corporation.  It  is 
etident,  at  a  glance  at  the  construction  and  purpose  of  these  artificial 
creations,  that  they  haye  two  capacities:  one  that  of  a  goyemment, 
and  the  other  that  of  a  person;  and  this  distinction  has  been  twice 
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q)ecifically  recognized  in  thfi  decieioDS  of  this  Courts  and  as  a  piimary 
j^ropofiition  it  would  aeem  not  to  be  a  subject  of  dispute. 

In  the  case  of  Holland  v.  The  City  of  San  Francisco  (7  Cal.  361) 
this  Court  held:  ''A  municipal  oorporation;  from  the  nature  of  the 
ends  intended  to  be  accomplished  by  its  creation,  is  a  compound 
being,  acting  in  different  capacities. 

^^In  addition  to  this  government  power,  it  also  possesses  the  capacity 
to  own  and  dispose  of  property  like  an  individual. 

**  So  also  it  follows  that  the  city,  in  the  proper  form,  could  make 
the  same  binding  admission  not  prejudicial  to  the  rights  of  others 
that  individuals  could  make/* 

The  same  doctrine  is  maintained  by  elementary  writers :  Angell  on 
Corporations,  p.  31. 

And  so  it  was  said  by  Nelson^  C  J.,  in  Moodalay  v.  E.  India  Co., 
Brown  Ch.  R.  469. 

In  Poultney  v.  Wells,  1  Aikin,  (Vt  E.  ISO)  and  in  Nortti  White- 
hall V.  South  Whitehall,  (3  Serg.  &  Rawle,  116)  the  liability  pro- 
ceeded upon  certain  conditions  fixed  by  statuta  Indehitatm  assumpsit 
was  brought  and  the  remedy  held  appropriate. 

The  citations  from  Kent  in  the  opinion  of  the  Court  in  this  case,  go 
to  the  question  of  the  powers  of  a  corporation,  and  not  the  question 
presented  here,  which  is  purely  a  question  of  pleading.  We  .do  not  pre- 
tend that  the  city  can  enter  into  a  contract  without  an  ordinance,  but 
having  made  the  ordinance  to  borrow  my  money,  or  to  obtain  my  labor, 
and  having  thus  become  indebted  to'  me^  I  must  of  course  bring 
SOfumpsii,  for  I  have  no  other  remedy ;  and  this  must  be  indebitaiiu^ 
assumpsit,  nnless  there,  was  a  special  contract,  or  in  case  of  a  spedal 
contract  after  its  performance.  The  whcde  dispute  resolves  itself  into 
a  question  of  evidence,  and  cannot  be  tortured  into  a.questi'on  of  rem- 
edy; so  when  I  bring  ipy  action  of  indebitatus  assumpsit,  the  corpora- 
HacL  may  d^ny  the  authority-  for  creating  the  liability  —  but  that  is 
matter  of  proof  —  and  it  is  upon  the  proof  I  must  fail  or  succeed,  and 
qpt  upon  th^  pleadings.  Suisely,  it  will  not  be  contended  that  I  z|iust 
S0t>  out:  the  autjiArity  of-  an  ordinance  in  the  complaint. 

The  issue  is  simply  one  of  indebtedness,  and  I  must  prove  every 
tbing  which  if  neces^iry:  to  sustain  the  affirmatJYo  oi  that  iasue;and  we 
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know  of  no  case  and  of  no  class  of  cases  in  which  one  is  required  to 
6et  out  all  the  proof  in  the  pleadings. 

EsLYing,  as  we  think,  established  the  validity  of  the  remedy  as  far 
u  the  first  count  is  concerned,  we  think  it  entirely  unnecessary  to 
enter  into  the  consideration  of  the  soundness  of  the  second  count  It 
may  be,  as  has  been  held  by  the  Court,  defective  for  want  of  particu- 
larity in  description  of  the  warrants;  but  if  we  have  one  good  count, 
tbat  is  all  sufBcient  upon  a  judgment  by  default  to  support  the  judg- 
ment 

The  authorities  cited  by  the  other  side,  to  the  e£Fect  that  after  ver- 
dict the  judgment  will  be  arrested  if  there  is  a  bad  count,  has  no  appli- 
cation to  a  case  of  default.  The  reason  for  the  doctrine  alluded  to,  ae 
pven  by  the  author  cited,  is  because  the  Court  cannot  know  whether 
the  jury  found  on  the  good  or  the  bad  count.  But  in  case  of  judgment 
Inr  default,  no  such  difficulty  occurs,  because  by  the  default  the  de- 
fendant confesses  to  all  the  counts,  and.  if  there  is  a  good  one,  it  is  well 
confessed  to,  and  will  support  the  judgment 

This  case  was  originally  argued  and  decided  at  the  January  Tenn, 
1858:  Chief  Justice  Tbbey  delivered  the  opinion  of  the  Court,  and 
BuBNETT,  J.,  concurred.  The  opinion  of  the  Court  as  then  delivered 
WHS  to  the  effect,  that  the  allegations  in  the  complaint  were  not  suffi- 
cient to  sustain  the  judgment.  At  the  October  Term  following,  a 
reaigoment  was  had,  and  the  f  ollbwing  opimbn  tendered : 

BALDwiKy  J.,  delivered  the  opinion  of  the  Court  —  Fibld,  J^  con- 
emring. 

Judgment  was  taken  by  default  in  this  case  upon  several  of  the 
common  counts,  and  also  a  count  in  these  words:  "  And  the  plaintiff 
further  shows  that  said  warrants  came  to  and  vested  in  said  plaintiff  by 
assignment,  and  that  he  became  and  is  the  legal  owner  and  holdeir 
thereof,  and  that  he  has  demanded  payment  of  the  City  Treasurer  ol 
the  same,  who  has  neglected  and  refused  to.  pay  the  same ;  of  all  of 
which  said  defendants  had  due  notice/*  ,      .  ' 

It  is  assigned  for  error,  on  appeal  from  this  judgment  by.  the  appel- 
lant, that  this  last  count  is  fatally  defective,  as  showing' no  cati'e  64 
tetion;  and  therefore,  tibe  judgment  by  default  is  erroneoua.    It  if 

Tet..  XL— AT 
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also  assigned  that  the  judgment  is  erroneous,  because  default  cannot 
he  taken  against  a  municipal  corporation  on  the  common  counts. 

We  think  there  is  nothing  in  this  last  objection.  We  haye  held  that 
the  common  counts,  in  the  usual  form  adopted  under  the  old  system  of 
pleading,  are  good  in  actions  against  private  persons.  (See  cases 
dted.on  respondent's  brief.)  And  we  cannot  see  either  the  necessity 
or  propriety  of  holding  a  different  rule  in  respect  to  corporations  of 
whatever  kind.  The  rules  of  pleading  are  general.  They  were  designed 
to  embrace  all  persons,  natural  or  artificial,  capable  of  suing  or  of  being 
sued.  No  exception  is  made  of  corporations  by  the  statute,  and  we 
have  no  authority  to  interpolate  any  upon  our  system.  If  we  were  to 
oiake  exceptions  in  their  favor  in  the  rules  of  pleading,  we  do  not  see 
why  we  might  not,  with  the  same  propriety,  make  similar  exceptions 
in  the  rides  of  evidence.  This  would  be  to  break  the  harmony  of  the 
system,  and  to  exercise  legisktive  functions.  This  question  was,  in 
dlect;  decided  in  the  case  of  the  Gas  Company  v.  llie  City  of  San 
Francisco.    (9  Cal.  Eep.  456.) 

The  other  point  is  urged  with  more  confidence.  Assuming  that  the 
oQumt  set  out  on  the  warrants  is  fatally  defective,  the  question  arises 
whether  the  default  and  judgment  on  the  money  counts,  or  for  the 
amount  of  them  is  erroneous*  It  will  be  observed  that  the  money 
counts  are  each  of  them  for  the  amount  for  which  judgment  was  taken. 

The  appellant's  counsel  contends  that  where  a  verdict^  on  issue 
joined,  or  on  a  writ  of  inquiry  of  damages,  is  given  upon  several 
counts,  one  or  more  of  which  is  bad,  no  jud^ent  of  the  finding  can 
be  sustained  on  error;  and  that  the  same  role  obtains  wbfsre  judgment 
is  entered  on  default  in  like  cases,  under  our  Practioe  Aet  The 
principle  is  unquestionably  true  in  the  eases  of  verdict,  at  the  comiMl 
has  shown  by  the  authorities  cited;  but  this  doctrine  does  not  hold  in 
regard  to  judgments  where  the  law  determines  the  fact  and  the 
amount  of  the  recovery  on  de&ult.  The  reason  of  the  rule  contended 
for  in  eases  of  verdict  is,  that  it  is  not  certain  npon  what  basis,  or 
upon  which  of  the  ooonts,  the  jury  rests  its  finding.  For  all  that 
Mppnn,  the  jury  may  have  found  its  verdict  upon  the  bad  count; 
and  thus  the  defendant  may  be  compeDed  to  pay  a  judgment  based 
vpon  no  legal  eanie  of  aetioiL    But  this  reasoning  does  not  hold 
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where  ihe  law  itself^  upon  an  admitted  cause  of  action,  fixes  the  result. 
As  we  have  often  held,  a  default  confesses  aU  the  issuable  facts  of 
the  several  causes  of  action  counted  upon.  The  default  amounts,  in 
this  case,  to  a  confession  of  indebtedness  for  the  causes,  and  on  the 
accounts,  alleged  in  the  complaint  —  one  of  which  here  is  for  money 
had  and  received,  and  another  for  goods,  etc.,  furnished  the  defend* 
ant  The  defendant  cannot  say,  in  answer  to,  or  avoidance  of,  the 
effect  of  the  admission,  that  it  had  also  admitted  an  indebtedness  for 
a  cause  which  the  law  did  not  recognize  as  a  8u£5cient  basis  for  a 
judgment.  It  could  not  be  heard  to  say,  if  it  were  in  open  Court  — 
**  I  confess  that  I  owe  the  plaintiff  so  much  money,  on  a  good  cause 
of  action  —  and  also,  so  much  on  a  bad,  or  badly  stated  cause  of 
action ;  but  no  judgment  can  be  rendered  against  me  on  this  admis- 
sion of  the  good  cause,  because  I  have  also  admitted  an  indebted- 
ness on  a  bad  or  badly  stated  cause.''  The  several  counts  are  distinct 
causes  of  action ;  and  the  fact  that  by  reason  of  one  of  them  having 
been  imperfectly  stated,  no  judgment  could  be  rendered  on  that  count, 
does  not  affect  the  right  of  plaintiff  to  take  judgment  on  those  which 
are  rightly  stated. 

There  can  be  no  difficulty  in  regard  to  the  effect  of  tiie  judgment; 
for  as  it  is  by  operation  of  law  that  the  judgment  is  rendered,  the  law 
itself  determines  the  causes  of  action  upon  which  it  rests;  and  these 
are,  in  this  instance,  the  good  counts,  or  those  which  in  law  justify 
and  authorize  13ie  finding.  The  cases  cited  bj  ooonael  for  appeOint 
do  not  militate  against  this  viev. 
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i:XK(^UTION,  PBOPBBTY  NOT  LEVIABLE. 

Property  in-custody  of  the  law  not  subjeet  to  ezeeatlon. 

Appeal  from  the  District  Court  of  the  First  Judicial  District^ 
County  of  Los  Angeles. 

This  was  a  motion  made  to  the  Court  below,  for  an  order  to  compel 
the  defendant,  as  Clerk  of  the  District  Court,  to  pay  over  certain 
moneys  in  his  hands  to  the  plaintiff. 

The  motion  was  based  on  the  following  facts: 

Goodwin  &  Co.  commenced  suit  in  the  District  Court  of  Los  Angeles 
County,  by  attachment,  against  Lewis  Glazer,  to  recover  a  sum  of 
money.  The  attachment  was  levied  by  the  Sheriff  of  Los  Angeles 
County,  on  a  stock  of  goods  or  merchandise,  and  also  on  two  several 
promissory  notes  of  five  hundred  dollars  each.  The  goods  being  per- 
ishable property,  were  sold  under  the  order  of  Court,  and  the  proceeds 
of  such  sale,  $1,222.55,  were  paid  into  Court,  subject  to  the  suit  On 
the  twenty-first  day  of  July,  1857,  a  second  attachment  was  issued  in 
said  suit,  and  directed  to  the  Sheriff  of  San  Bernardino  County,  who 
levied  the  same  on  a  stock  of  goods  in  that  county.  On  the  third  of 
A.ugu8t,  1857,  one  Charles  Glazer  brought  an  action  of  replevin 
against  the  Sheriff  of  San  Bernardino  County,  to  recover  said  last 
mentioned  stock  of  goods.  A  receiver  was  appointed  in  this  suit,  to 
take  charge  and  sell  the  goods.  The  receiver  sold  the  goods,  and  on 
the  fifteenth  of  March,  1858,  paid  into  Court  the  sum  of  $5,343.22, 
the  proceeds  of  such  sale.  The  defendant  in  the  replevin  suit  subse- 
quently obtained  judgment,  from  which  the  plaintiff  appealed  to  the 
Supreme  Court,  where  the  same  was  still  pending  at  the  time  of  the 
plaintiff's  motion.  No  bond  staying  execution  was  given.  Oi!  the 
eighth  of  April,  1858,  Goodwin  &  Co.  recovered  judgment  against 
Lewis  Glazer,  for  the  sum  of  $5,343.22  debt,  and  $358.31  costs;  from 
which  judgment  Glazer  appealed  to  the  Supreme  Court,  and  gave 
bond  in  the  sum  of  three  hundred  dollars  for  the  payment  of  cost,  and 
recited  in  said  bond  that  Charles  Glazer  had  deposited  in  Court,  on 
the  part  of  appellant,  the  sum  of  $5,343.22,  (this  appears  to  be  the 
same  money  paid  into  Court  by  the  receiver)  in  the  case  of  Charles 
Olaaser  v.  The  Sheriff  of  San  Bernardino  County. 
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The  two  promissory  notes  were  sold  by  order  of  Court,  and  brought 
the  sum  of  five  hundred  and  forty*three  dollars.  On  the  seventh  of 
Hay,  1858,  the  judge  of  said  District  Court  made  a  chamber  order, 
requiring  the  clerk  to  issue  execution  in  the  case  of  Goodwin  &  Co.  v. 
Lewis  Glazer,  and  to  apply  the  deposit  of  $5,343.22  thereon:  from 
which  order  Lewis  Glazer  appealed.  ^ 

On  the  fifth  day  of  March,  1858,  Lewis  Glazer,  for  value  received, 
assigned  to  Kewen,  the  plaintiff,  the  sum  of  $1,222.55,  with  power 
to  demand,  receive  and  acquit  for  the  same.  Kewen  made  demand 
of  defendant,  Johnson,  for  this  sum,  which  was  refused,  on  the  ground 
that  said  amount  was  in  his  custody  as  Clerk  of  the  Court,  and  was 
subject  to  the  attachment  lien  of  Goodwin  &  Co.  Kewen  thereupon 
made  his  motion,  which  was  based  on  notice  and  affidavit,  to  the  Dis- 
tnct  Court  of  Los  Angeles  County,  for  an  br:der  requiring  the  defend- 
ant,  as  such  clerk,  to  pay  over  to  him  the  amount,  which  was  denied, 
and  he  appealed  therefrom  to  this  Court 

Geo,  Cadiffalader  for  Appellant. 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court  —  Fibld,  J.,  eon« 

earring.  • 

There  is  no  error  in  the  judgment  By  the  record  it  appears  that 
the  greater  part  of  the  money  in  the  hands  of  the  defendant,  under 
the  attachment  in  the  case  of  Goodwin  v.  Glazer,  10  Cal.  333,  is 
daimed  hy  a  third  party,  who  has  instituted  suit  to  recover  it, 
which  suit  is  now  pending  and  undetermined.  If  this  suit  should  be 
determined  in  favor  of  the  claimant,  the  sum  in  the  hands  of  the 
defendant  will  be  sufficient  to  satisfy  the  judgment 

Judgment  affirmed. 
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HUNT  p.  ROBINSON  ei  dl. 

T  commenced  lolt  asaintt  J  by  attachment;  the  writ  was  lerled  npon  certain  per- 
•onal  property  by  the  plaintiff  H,  as  Sheriff.  M  J,  wife  of  J,  claimed  the  prop- 
erty as  a  sole  trader  and  brought  her  action  oC  replerln  ftor  the  property  and 
obtained  possession  of  the  same  by  the  delivery  of  an  undertaking  as  required 
by  sec  102  of  the  code.  The  undertaking  was  executed  by  defendants  R  *  fl. 
The  replevin  suit  was  decided  February  6th,  1865,  In  favor  of  H.  T  obtained 
judgment  In  the  attachment  suit  against  J,  November  80th,  1854.  On  the 
eighteenth  of  February,  1865,  executions  in  favor  of  other  creditors  of  J, 
coming  into  the  hands  of  H  as  Sheriff,  he  levied  them  on  the  same  property  and 
subsequently  sold  the  property  and  paid  the  proceeds  Into  Court.  H  then 
brought  this  suit  against  the  sureties  in  the  replevin  bond :  HeM,  that  the  lien 
of  T's  attachment  continued  after  the  replevy  of  the  goods  by  M  J, 

When  the  same  property  came  into  the  hands  of  H,  as  Sheriff,  the  condition  of  the 
replevin  bond,  to  return  the  property,  was  fulfilled. 

The  primary  object  of  the  replevin  suit  Is,  the  recovery  of  the  thing  Itself.  TlM 
value  Is  received  only  in  the  alternative,  that  the  property  Is  not  returned. 

Tlie  possession  obtained  by  the  plaintiff  in  replevin  is  only  temporary.  It  does  not 
direst  the  title  or  discharge  the  Hen. 

In  an  action  on  a  replevin  bond,  the  defendant's  liability  Is  limited  to  the  damage 
sustained  by  a  failure  to  return  the  property. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Diatrict, 
County  of  Sacramento. 

This  was  an  action  against  the  sureties  on  a  repleTin  bond.  The 
facts  as  detailed  in  the  opinion  of  the  Court  are  as  follows : 

Treadwell  commenced  suit  against  David  Jones,  by  attachment, 
which  was  levied  upon  certain  personal  property  by  the  plaintiff.  Hunt, 
as  Sheriff  of  Sacramento  county.  Mary  Jones,  wife  of  David  Jones, 
claimed  the  property  as  a  sole  trader,  and  commenced  her  action  of 
replevin,  and  obtained  possession  of  the  property,  upon  delivering  an 
undertaking  as  required  by  the  102d  section  of  the  Practice  Act, 
executed  by  defendants,  Robinson  ft  Skinker.  The  replevin  suit  wm 
decided  on  the  fifth  of  February,  1865,  in  favor  of  Hunt,  and  a  motion 
made  for  a  new  trial  by  Mrs.  Jones,  which  motion  was  pending  until 
ninth  March,  1855,  when  it  was  overruled.  Treadwell  obtained  judg- 
ment against  David  Jones,  November  30th,  1854,  for  $4,300.  On 
the  eighteenth  of  February,  1856,  certain  executions  in  favor  of  ofh&r 
creditors  of  David  Jones,  being  in  the  hands  of  the  plaintiff.  Hunt, 
were  levied  by  him  upon  the  same  property,  and  the  property  sold 
about  the  last  of  February.  The  Sheriff,  bring  in  doubt  as  to  which 
of  the  several  cieditois  were  entitled  to  the  proceeds  of  the  sale,  paid 
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the  money  into  the  Sixth  District  Court,  and  filed  his  bill  of  iatei^ 
ple&der,  making  Treadwell  and  the  other  creditors^  partiea.  Upon  the 
hearing,  the  District  Court  decided  that  the  second  claas  of  creditors 
were  entitled  to  the  proceeds.  From  this  decision  no  appeal  waa 
taken  by  any  party.  On  the  seventeenth  of  March,  1855,  Hunt  issued 
his  execution  upon  the  judgment  obtained  by  him  in  the  replerin  stdt, 
which  was  returned  by  the  Coroner  unsatisfied.  The  Sheriff  then 
brought  his  suit  against  the  sureties  in  the  replevin  bond,  and  obtained 
judgment  against  them  for  the  assessed  value  of  the  property  replev- 
ied, and  for  costs,  and  the  defendants  appealed  to  this  Court. 

The  main  question  arising  in  this  case,  is  whether  the  lien  of  Tread- 
veH'g  attachment  continued  after  the  replevy  of  the  goods  by  Mrs. 
Jones. 


Robinson,  Beaity  £  BoiU,  Clark  A  Oasa  for  Appellants. 

Mrs.  Jones,  as  determined  by  the  result  of  the  replevin  suit,  had 
:io  title  to  the  furniture,  and  therefore  could  not  have  conferred  title 
apcm  a  purchaser.  She  could  not  confer  what  she  did  not  herx  ( 


In  the  language  of  the  Chief  Justice  in  the  case  of  Burckle  v. 
Luce,  1st  Comstock,  on  p.  171,  she  had  a  mere  temporary  right  of 
possession,  which  expired  upon  the  termination  of  that  suit  against 
her,  and  this  is  the  only  right  which  she  could  have  transferred  to  a 
purchaser. 

But)  says  respondent's  counsel,  our  law  looks  upon  the  possessor  of 
personal  property  as  its  owner. 

It  is  true,  possession  is  evidence  of  ownership,  but  it  is  prima  fade 
only,  not  conclusive  evidence.  Mrs.  Jones  wvs  in  possession  and  for 
the  time  being  entitled  to  the  possession  of  the  furniture;  she  could 
confer  upon  a  purchaser  no  higher  title  than  she  possessed. 

The  case  of  Lockwood  v.  Perry,  9  Metcalf,  444,  is  directly  in  point, 
and  establishes  two  of  the  points  contended  for  by  appellants: 

let  That  Mrs.  Jones  could  not  sell  the  property  attached,  and  make 
a  title  thereto^  during  the  pendency  of  IJie  action  of  replevin;  and  if 
she  could  not  sell,  she  certainly  oould  not  give  it  away  in  payment  of 
debts  not  her  own^  as  that  would  be  a  fraud  upon  her  sureties. 
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.,J?d.  That  Himty  the  real  owner,  or  having  all  the  interests  of  the  real 
owner,  could  not  lawfully  disturb  her  right  of  possession  during  the 
pendency  of  the  action  of  replevin,  and  therefore  could  not  levy  upon 
it  in. favor  of  other  creditors  of  David  Jones. 

We  further  contend  on  behalf  of  the  appellants,  that  the  lien  of  the 
first  attachments  still  remained  upon  the  property;  and  that  although 
bonded  upon  the  statute,  it  was  still  in  the  custody  of  the  law,  and 
coxdd  not  be  levied  upon  by  any  officer,  nor  sold  by  her. 

In  1st  Barnes  Chy.  427;  in  2d  Dallas,  68;  in  Acker  v.  White, 
25th  Wendell,  614,  and  in  some  other  cases,  the  Court,  it  is  true,  says 
the  lien  is  discharged  upon  the  execution  of  the  replevin  bond;  while 
in  Bives,  &c,  v.  Owen,  6th  Alabama,  46;  Hagan  v.  Lucas,  lOih 
Peters,  400;  McBea^  &c.  v,  McLean,  3d  Porter,  138,  and  various 
other  cases  in  Kentucky,  Missouri,  &c.,  it  is  held  that  notwithstanding 
the  execution  of  the  bond,  the  lien  of  the  attachment  still  exists,  and 
that  goods  80  replevied  cannot  be  levied  upon  or  sold  to  satisfy  other 
'  debts. 

This  peculiarity,  however,  will  be  observed  in  all  the  cases  cited  and 
relied  upon  by  respondent's  counsel,  that  although  the  Courts  say  the 
lien  is  gone,  yet  they  arrive  at  the  same  conclusions  to  which  those 
Courts  arrive  who  hold  that  the  lien  continues;  while  following  the 
language  in  1  Brown's  Chy.,  that  the  lien  is  gone,  and  thus  yielding 
nominally  to  the  authority  of  that  case,  they  avoid  the  oonsequenoes 
of  fraud  and  corruption  to  which  that  doctrine  would  necessarily  lead, 
as  is  fully  exemplified  in  this  case,  by  holding  that  the  plaintiff  in 
.replevin  is  substituted  to  all  the  rights  of  the  Sheriff,  and  that  the 
property  thus  replevied  is  not  subject  to  levy  and  sale  under  any  other 
execution. 

In  that  case.  White,  claiming  title,  replevied  the  property  out  of  the 
possession  of  Hillyer,  Sheriff. 

In  this  case,  Mary  Jones^  claiming  title,  replevied  the  property  out 
of  the  hands  of  Hunt,  Sheriff. 

In  that  case,  after  judgment,  but  pending  a  motion  for  a  new  trial. 
Acker,  as  Sheriff,  under  an  execution  against  Jessup  upon  another 
judgment,  levied  upon  the  same  property. 

In  this  case,  after  judgment,  hut  pending  a  motion  for  a  new  trial. 
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Hunt,  as  Sheriff,  tmder  an  execution  against  David  Jones  upon 
another  judgment,  levied  npon  the  same  property. 

The  only  difference  between  the  two  cases  thus  far,  is  this:  that  in 
the  case  of  Acker  v.  White,  the  second  execution  was  levied  by  a  dif- 
ferent officer;  while  in  this  case  the  two  levies  were  made  by  the  same 
officer,  who  must  therefore  have  had  actual  notice  of  the  first  levy 
when  he  made  the  second. 

Now,  if  Hunt  could  acquire  no  new  title  to  the  goods,  by  virtue  of 
his  second  levy,  he  could  only  sell  and  dispose  of  the  same  in  one  of 
two  ways;  either,  1st,  by  virtue  of  his  first  levy,  and  in  satisfaction 
of  the  debts  to  secure  which  that  levy  was  made;  in  which  event  the 
condition  of  this  bond  would  have  been  substantially  complied  with, 
and  no  action  for  a  return  could  have  been  maintained  upon  it ;  or  2d, 
he  must  have  sold  them  in  his  own  wrong.  The  law  permits  no  man 
to  take  advantage  of  his  own  wrong,  and  in  neither  event  therefore 
can  any  suit  be  maintained  upon  the  bond  for  a  return  of  the  goods. 

Bnt  according  to  the  third  proposition  of  the  Court  in  Acker  if. 
White,  and  according  to  every  principle  of  law  and  justice,  if  the 
appellants  are  compelled  to  pay  the  value  of  these  goods,  they  will  be 
entitled  to  the  goods  themselves.  It  is  conceded,  however,  tiiat  they 
cannot  get  the  goods,  the  respondent  having  sold  them ;  and  therefore, 
should  the  judgment  of  the  Court  below  be  permitted  to  stand,  they 
would  be  compelled  to  pay  for  the  goods  and  never  enjoy  the  benefit 
of  them. 

Another  case  dted  and  relied  upon  by  respondent's  counsel,  is  the 
case  of  Burckle  v.  Luce,  1st  Comstock,  163,  and  in  this  case  we  appre- 
hend tie  counsel  is  more  unfortunate  even  than  in  Acker  v.  White. 

In  this  case  Mrs.  Seitz  sued  Luce  in  replevin  for  certain  goods 
which  he  had  levied  upon  as  the  property  of  Burckle.  Upon  giving 
the  requisite  bond,  the  goods  were  placed  in  her  possession.  A  verdict 
was  found  for  defendant^  Luce,  which  was  set  aside  and  a  new  trial 
ordered.  Before  a  new  trial  was  had  Mrs.  Seitz  died,  and  defendant, 
Luce,  repossessed  himself  of  the  goods,  and  claimed  to  hold  them  by 
virtue  of  his  first  levy.  Burckle  and  another,  the  exerntors  of  Mrs. 
Seitz,  brought  a  «econd  action  of  replevin  against  Luce  for  the  goods ; 
and  upon  the  trial  of  this  aeeond  actioli,  asked  the  Court  to  instruct 
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the  jnry,  "that  the  execution  of  the  writ  of  replevin  brought  by  Mrs. 
Seitz^  destroyed  the  lien  of  the  fi.  fa.,  and  the  defendant  had  no 
right  to  retake  the  property/*  but  the  Court  refused  to  give  the 
instruction,  and  judgment  went  for  the  defendant,  which  on  appeal 
was  affirmed — thus  denying  the  doctrine,  that  the  lien  of  the  levy  is 
gone  upon  the  execution  of  the  bond  in  replevin. 

In  this  case  of  Burckle  v.  Luce  the  Court  reviews  each  of  the 
cases  cited  by  respondents  counsel,  to  wit:  Bradyll  v.  Ball,  1  Bro. 
Chy.,  427 ;  Waglam  v.  Cowperthwaite,  2d  Dallas,  68 ;  Prey  v.  Lupee, 
2d  Dallas,  131,  and  Acker  v.  White,  25th  Wendell,  614. 

In  further  support  of  this  position  we  refer  the  Court  to  the  case  t)f 
McRea  v.  McLean,  8  Porter,  138. 

That  portion  of  the  argument  of  respondent's  counsel  (in  favor  of 
the  position  that  the  lien  is  gone  upon  the  execution  of  the  replevin 
hond)  which  is  drawn  from  our  attachment  law,  is  exceedingly  lame 
and  unfortunate. 

It  is  true,  that  under  our  attachment  law,  upon  the  execution  of 
certain  bonds  by  the  defendant  in  attachment,  the  law  provides  that 
the  property  shall  be  released  from  the  attachment.  This  provision  of 
the  attachment  law  is  founded  upon  the  same  principle  which  con- 
trolled the  decision  of  Bradyll  t^.  Ball,  Waglam  v.  Cowperthwaite, 
and  other  cases  cited  by  respondent's  counsel,  in  which  the  lien  wag 
held  to  be  discharged  upon  the  execution  of  the  replevin  boQd,  to  wit: 
that  the  defendant  in  attachment  is  the  general  and  real  owner  of  the 
goods.  In  suits  by  attachment  there  is  no  controversy  as  to  the  own- 
ership of  the  attached  property ;  and  therefore,  upon  giving  other  and 
adequate  security  for  the  payment  of  the  debt,  the  goods  attached  are 
released — ^the  only  question  being  whether  the  defendant  is  or  not 
indebted  to  the  plaintiff. 

But  in  the  action  of  replevin  an  entirely  different  issue  is  presented 
— ^the  title  to,  or  the  right  to  the  possession  of  personal  property — and 
the  whole  object  of  our  statute  in  relation  to  the  claim  and  delivery  of 
personal  property  is  to  retain  the  control  of  it,  that  upon  the  deter- 
mination of  the  suit  the  rightful  owner  may  be  placed  in  possession. 
While  the  object  of  an  attachment  is  simply  to  secure  the  payment  of 
8  debt,  which  object  is  as  well  or  better  obtained  by  a  deposit  of  money 
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in  the  Goart^  the  action  of  replevin  is  moTe  in  the  nsfcure  of  proceed- 
ings in  rem,  the  chief  object  being  the  delivery  of  the  property  itself 
to  the  rightful  owner,  and  only  looks  to  the  alternative  of  payment  of 
its  value  when  such  delivery  cannot  possibly  be  made. 

Bespondent's  counsel  attempts  to  draw  a  distinction  between  the 
knd  given  in  this  case,  and  the  bonds  under  consideration,  in  the 
eases  relied  upon  by  us,  and  says  that  two  kinds  of  bonds  have  ob- 
tained in  different  States.  One,  a  bond  dissolving  the  attachment,  and 
conditioned  for  the  payment  of  such  judgment  as  shall  be  recovered  in 
the  suit.  The  other,  a  bond  variously  styled  a  delivery,  forthcoming 
or  replevin  bond,  conditioned  for  the  redelivery  of  the  property  to  sat- 
isfy the  execution,  or  more  generally  in  the  alternative,  to  redeliver 
the  property  or  to  pay  the  judgment. 

In  Drake  on  Attachment,  we  find  that  chap.  13th  treats  exclu- 
sively of  these  two  kinds  of  bonds.  He  says:  **In  many  of  the 
States  provisions  exist,  authorizing  the  attachment  to  be  dissolved, 
upon  the  defendant  giving  bond,  with  approved  security,  for  the  pay- 
ment of  such  judgment  as  may  be  recovered  in  the  attachment 
•nit*'  (Section  290.)  This  bond  does  not  provide  for  a  return  of  the 
property,  but  that  the  sureties  will  pay  the  judgment;  and  in  section 
297  he  says  "  the  obligation  of  this  bond  cannot  be  discharged  by  a 
•urrender  of  the  property  attached,'*  and  therefore  it  is  that  flie 
execution  of  such  a  bond  dissolves  the  attachment.  This  is  tEe  kind 
of  bond  provided  for  in  our  statute,  in  cases  of  attachment — ^*  that  the 
sureties  will  on  demand  pay  to  the  plaintiff  the  amount  of  judgment, 
4c ;"  not  that  they  will  return  the  property  or  pay  the  judgment. 
(Sees.  136,  137,  Practice  Act)  Drake  on  Attachment,  sees.  299,  808. 

J.  P.  TreadweU  for  Bespondent 

Property  attached  and  replevied  out  of  the  hands  of  the  officer,  by 
a  third  person  having  no  property  in  it,  remains,  after  so  replevied, 
liable  to  be  seized  on  subsequent  executions  against  the  defendant  in 
each  attachment,  he  being  owner  thereof  before  forfeiture  of  the 
replevin  bond;  and  in  such  case,  the  lien  of  the  attachment  on  the 
property  was  discharged,  when  it  was  taken  out  of  the  hands  of  the 
officer  cm  the  writ  of  replevin. 
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The  process  of  mesne  attachment,  as  security  for  final  judgment, 
is  unknown  to  the  common  law.  It  is  a  new  statute  remedy  and  is  to 
be  strictly  construed.  The  lien  of  an  attachment  has  just  the  extent 
given  to  it  by  the  statute  providing  for  it,  and  no  other,  and  cannot  be 
extended  to  cases  not  provided  for  by  the  Act.  1  Cal.  163;  3  Cal. 
365;  2  Cal.  24;  15  Mass.  205.  The  extent  and  duration  of  the  lien 
in  this  State  depend  then  on  our  own  statute,  to  be  strictly  construed, 
and  are  not  helped  by  any  general  principles. 

Our  statute  provides  that  **  personal  property  capable  of  manual 
delivery  shall  be  attached  by  taking  it  into  custody;"  Prac.  Act,  see. 
125;  and  this  is  usually  required  whenever  mesne  aftachments  are 
allowed.  And  the  attachment  can  be  preserved  only  by  keeping  pos- 
session— ^must  be  actual,  though  it  need  not  be  the  hand  of  tiie  officer 
himself.  He  may  substitute  a  Unri  person  to  be  his  custodian^  ser- 
vant or  bailee,  to  keep  this  custody  for  him. 

The  attachment  on  property  delivered  to  him,  is  preserved  only  so 
long  as  the  bailee  keeps  the  actual  custody;  for  if  the  bailee  permit 
the  goods  to  go  back  into  the  hands  of  the  defendant  in  the  attach- 
ment, as  is  usually  the  case,  and  the  custody  thereby  be  lost,  the  lien 
of  the  attachment  is  lost  and  the  goods  become  liable  to  a  fresh  attach- 
ment, or  seizure  at  the  suit  of  another  creditor  of  the  owner.  Drake 
on  Attachment,  sees.  315,  328;  14  Mass.  190. 

But  a  means  is  provided  by  statute  everywhere,  where  mesne  attach- 
ments are  allowed,  for  the  defendant  to  regain  the  possession  of  his 
goods,  on  giving  security,  without  waiting  final  judgment.  One  of  twa 
different  courses  of  public  policy  is  adopted  in  providing  for  thisinthe 
statutes  of  each  State :  either, 

1.  A  bond  dissolving  the  attachment,  and  conditioned  for  the  pay- 
ment of  the  amount  of  such  judgment  as  ^all  be  recovered  in  the 
attachment  suit;  or, 

2.  A  bond  variously  styled  a  delivery,  forthcoming,  or  replevin 
bond,  conditioned  for  the  redelivery  of  the  property  to  the  officer  to 
satisfy  the  execution,  or  when  the  Court  may  direct;  sometimes  in  the 
alternative  to  redeliver  the  property  or  pay  the  judgment  in  the 
attachment  suit.  And  it  is  also  given  to  enable  an  execution  debtor 
to  retain  possession  of  his  property  levied  upon  until  the  day  of  sale; 
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the  condition  being  in  snch  case  for  the  redelivery  to  the  officer  at  the 
time  and  place  of  sale.  A  bond  of  the  first  description  is  provided 
for  by  the  statutes  of  Calif omia,  Maine,  Massachusetts.^  New  York, 
Louisana,  &c,;  of  the  latter  description,  on  the  other  hand,  by  the 
statates  of  Alabama,  Missouri,  Virginia,  &c.  In  each  case  the  goods 
attached  are  released  from  custody;  in  the  first,  the  attachment  is 
ideaaed;  in  the  latter,  the  custody  only  for  the  goods  levied  on  or 
attached,  the  lien  of  the  attachment  usually  continuing.  But  this  dif- 
ference depends,  not  on  the  difference  in  the  words  of  the  conditions 
of  the  bond,  but  upon  the  intent  and  object  of  the  statute  in  each  case 
in  providing  for  the  proceeding. 

Only  one  of  these  two  different  courses  of  statute  policy  pertains 
in  any  one  State ;  and  there  can  be  no  mistaking  which  California  has 
adopted.  A  defendant  may  apply  for  *'  the  discharge  of  the  attach- 
ment on  filing  an  undertaking  to  pay  the  judgment;"  and  *'if  the 
application  be  granted,  all  the  property  attached  shall  be  released  from 
the  attachment  and  delivered  to  the  defendant.**  Laws,  C.  643, 
aec  186. 

It  will  only  be  necessary  to  show  that  we  are  not  mistaken  in  the 
daracter  of  the  decisions  so  cited  and  relied  on  by  the  other  side. 
The  opinion  of  the  majority  of  the  Court  in  M*Bea  v.  M'Lean,  3 
Port  138,  is :  *'  That  the  giving  a  replevin  bond  under  the  attachment 
hw  of  Alabama  does  not  discharge  the  lien  first  acquired  under  the 
attachment;**  and  this  is  there  put  on  the  ground  that  "there  is  no 
difference  in  principle  between  the  Act  of  1818,  under  which  the  caac 
arose,  and  the  Act  of  1833,  which  .goes  farther,  and  directs  flxe 
Sheriff  to  suffer  the  property  attached  to  remain  in  the  possession  and 
at  the  risk  of  the  defendant**  The  other  determinations  in  that 
Court  relied  upon  are  of  the  same  character;  but  the  case,  6  Ala- 
bama, 45,  had  decided  the  same  point  differently.  The  case  of  Lord 
r.  Ramsey,  3  Mun.  417,  was  merely  constructive  of  the  intent  of  the 
?tatnte  of  Virginia,  in  providing  that  property  levied  on  might  be 
retained  by  the  owner,  on  giving  bond  for  its  forthcoming  on  the  day 
of  sale.    Evans  t?.  King,  7  Mo.  R.  413. 

The  decision  in  Hagan  v.  Luca/>,  10  Pet  400,  relied  upon  bv 
appellants,  was  upon  a  statute  of  Alabama^  and  governed  by  the  above 
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noticed  case  of  M'Rea  v.  M'Lean,  the  case,  3  Mun.  417,  being  cited 
in  aid.  The  Court  says:  "  In  a  late  case  (3  Pet.  138)  the  Supreme 
Court  of  Alabama  decided  the  same  question  which  is  made  on  this 
bond,  on  a  bond  given  for  the  delivery  of  property  under  the  attach- 
ment law  of  that  State.  Tkey  decided  that  the  giving  of  the  bond 
did  not  release  the  goods  from  the  lien  of  the  attachment  A  con- 
trary decision  had  been  given  by  the  Court  in  a  similar  ease;  but  on 
further  examination,  and  more  mature  reflection,  two  of  the  threi* 
Judges  made  tlie  above  decision.  This  adjudication  being  made  on 
the  constiiiction  of  a  statutory  proceeding,  and  by  the  Supreme  Court 
of  the  State,  forms  a  rule  for  tiie  decision  of  this  Courf  "  In  fact, 
the  bond  under  the  Alabama  statute  is  substantially  a  forthcoming 
(and  not  a  replevin)  bond.'*  ^' The  object  of  the  Legislature  in 
requiring  this  bond  was  to  insure  the  safe-keeping  and  faithful  return 
of  the  property  to  the  Sheriff,  should  its  return  be  required.'*  The 
cases  in  12  Sunder  and  M.  and  6  Ala.  45,  were  also  under  the  same 
statute. 

The  decisions  are  wholly  inapplicable  for  the  appeUants.  Admit- 
ting that  they  are  the  true  expositions  of  the  several  statutes  upon 
which,  and  in  accordance  with  the  policy  of  the  States  where  they 
were  made;  yet  they  are  of  no  weight  against  the  corresponding  pro- 
visions of  6ur  own  law  for  the  delivery  of  attached  property  to  the 
defendant,  that  the  attachment  "  shall  be  discharged.** 

It  is  nowhere  contemplated  by  —  the  legislation  of  Alabama  and 
Missouri  finds  no  favor  in  —  our  statutes,  that  the  lien  of  an  attach- 
ment in  any  case  survives  a  moment  after  the  property  passes  by  any 
means  whatever  out  of  the  custody  of  the  attaching  officer.  The  con- 
trary is  everywhere  implied. 

If  the  levy  of  Mills  and  others  he  sustained,  Treadwell  and  Argenti 
are  sustained  in  this  resort  to  the  replevin  bond  against  those  who 
have  enabled  the  property  to  be  taken  from  the  hands  of  the  officer 
on  a  false  claim ;  if  it  be  decided  that  the  lien  of  the  first  attachment 
continued  after  and  must  he  pursued,  then  Mills  and  others  have  been 
successfully  imposed  upon  by  a  secret  lien  or  mortgage. 

Dormant  executions  have  ever  been  rigorously  proscribed,  and  tiie 
priorities  of  their  liens  denied  by  the  Courts  as  constructively  frauda- 
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lent  by  mere  delay,  even  where  there  is  no  concert  or  fraudulent  intent. 
Kellogg  r.  Griffin,  17  J.  R.  277;  Knower  v.  Barnard.  5  Hill,  377; 
Kimball  v.  Muiigor,  2  Hill,  3G4;  Rice  v.  Serjeant,  7  Modern,  37. 

It  seems  adjudged  so  early  as  7  H.  4,  (28)  that  where  goods  law- 
inlly  distrained  for  rent,  and  replevied,  are  seized  and  sold  under  exe- 
cution against  the  plaintiff,  this  is  a  sufficient  answer  to  call  on  tlio 
•lelcndant  to  gager  deliverance.  Vid.  Vine.  18,  p.  588,  (H.)  Gager 
on  Withernam. 

Bradyll  v.  Ball,  1  Brown's  Ch.  R,  427,  a  leading  case  on  the  point 
now  pursued,  was  decided  on  the  unanimous  opinion  of  the  King's 
Bench,  upon  much  consideration,  and  after  argument  by  eminent 
counsel.  The  goods  of  a  tenant  were  distrained  for  rent;  he  replevied 
them,  giving  a  replevin  bond,  and  pending  the  replevin  suit  he  became 
a  bankrupt,  and  the  goods  passed  into  the  hands  of  his  assignee.  The 
landlord,  the  defendant,  afterwards  recovered  a  judgment  in  the 
replevin  suit  for  a  return  of  the  goods.  The  goods  had  been  sold  by 
the  assignee ;  and  the  landlord  now  brought  a  suit  in  equity  against 
him,  insisting  that  he  retained  a  lien  upon  the  goods  by  the  distress 
after  tliey  were  replevied,  and  when  they  went  into  the  hands  of  the 
assignee,  and  had  an  equitable  lien  for  a  return,  or  the  payment  of 
the  value  of  them  out  of  the  assets  of  the  bankrupt.  The  Court  of 
Chancery  decided  that  there  was  no  lien  in  equity  if  not  at  law,  and 
directed  an  action  at  law  against  the  assignee  for  money  had  and 
received  to  be  brought,  retaining  the  bill  The  suit  was  brought  ac- 
cordingly ;  and  the  King's  Bench  were  unanimously  of  opinion  that 
the  plaintiff  had  no  Hen  upon  the  goods  after  they  were  delivered  upon 
the  writ  of  repleyin,  and  that  he  was  left  to  his  remedy  upon  the 
replevin  bond;  and  upon  this  the  bill  was  dismissed. 

^  If  the  landlord  distrain  and  the  tenant  replevy  the  goods,  and 
afterwards  becomes  bankrupt,  and  the  goods  are  sold  by  the  assignees, 
and  the  defendant  in  replevin  afterwards  have  judgment  for  a  return, 
his  only  remedy  is  on  the  replevin  bond,  for  he  has  no  lien  on  the 
goods  in  the  hands  of  the  vendee.^'  Brady  on  Distresses,  p.  128 ;  cites 
Cooke  R.  219,  220;  Waglam  v.  Cowperthwaite,  2  Dal.  68. 

In  Fry  v.  Leeper,  2  Dal.  131,  this  last  decision  is  relied  on ;  and 
the  same  Court  decides:  ^  The  lien  on  the  goods  is  disdiaiged  by  the 
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aecuriiy  giyen  to  the  Sheriff;  and  as  80on  as  they  are  delivered  back 
to  the  plaintiff  in  replevin  they  are  open  to  execution  or  distress/'  Buel 
V.  Davenport^  1  Boot  B.  261. 

In  Acker  v.  White,  26  Wend.  614,  it  is  said:  *^  The  replevin  pnts 
no  end  to  the  lien.  *  *  The  bond  is  substituted  for  the  goods. 
*  *  Although  the  lien  of  the  execution  is  gone,  according  to  the 
cases  cited,  (1  Br.  R  427;  2  DaL  68)  it  is  because  tiie  bond  is  re- 
garded as  an  equivalent  security  for  satisfaction  of  the  judgment  to  tiie 
extent  of  the  value  of  the  goods.'^ 

These  decisions  are  stated  and  acquiesced  in,  though  not  the  pre- 
cise point  before  the  Court,  in  Burckle  v.  Luoe,  1  Comstock,  163 ;  and 
6  Hill,  557. 

The  opinion  in  this  case  was  rendered  at  the  October  Term^  1857. 
Subsenwntly  a  reargument  was  had,  and  at  the  July  Term,  1858,  the 
Court  refused  to  recede  from  its  former  opinion. 

BuBNBTT,  J.^  after  stating  the  facts,  delivered  &e  opinion  of  the 
Court  —  PiBaj),  J.,  concurring. 

The  property  having  been  attached  as  the  property  of  David  Jones 
by  the  Sheriff,  the  questions  arising  in  this  case  are  different,  in  some 
respects,  from  those  arising  in  ordinary  actions  of  replevin.  In  ordi- 
nary cases  the  property  is  not  in  the  custody  of  the  law  by  virtue  of 
process,  but  in  the  possession  of  one  of  the  claimants,  each  party 
claiming  in  his  own  right  In  this  case  the  Sheriff  did  not  daim  the 
property  in  his  personal,  but  in  his  ofScial  capacity.  He  traced  his 
only  right  to  the  property  through  Treadwell's  attachment. 

In  the  case  of  Bradyll  v.  Ball,  1  Brown's  Ch.  R.  427,  it  was  held 
that  where  goods  had  been  taken  in  distress  for  rent,  and  replevied  by 
the  tenant,  the  defendant  in  the  suit  and  the  owner  of  the  goods,  the 
distrainor  had  no  lien  on  the  goods,  but  was  left  to  his  remedy  on  the 
replevin  bond.  The  decision  was  concurred  in  by  the  unanimous  opin- 
ion of  the  Court  of  King's  Bench. 

So  in  the  case  of  Waglam  v.  Cowperthwaite,  2  Dallas,  68,  it  was 
held  by  the  Philadelphia  Court  of  Common  Pleas  that  the  landlord, 
after  the  goods  had  been  replevied  by  the  tenant,  had  no  lien  upon 
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them,  but  the  Bureties  upon  the  replevin  bonds  were  fluhetituted  in  the 
place  of  the  goods.  The  same  point  was  held  in  a  snbseqnent  case, 
page  131. 

In  the  case  of  Acker  v.  White,  25  Wend.  614,  it  appeared  that 
Hillyer,  as  Sheriif,  had  levied  npon  certain  goods  as  the  property  of 
Jessup,  the  defendant  in  the  execution.  White  claimed  the  property 
as  bis  own,  and  sued  ont  a  writ  of  replevin,  ezecnted  the  necessary 
replevin  bond,  and  the  property  was  delivered  by  the  Coroner  to 
White,  who  permitted  Jessup  to  continue  in  the  possession  of  it. 
Afterwards  Acker,  as  SherifF,  levied  upon  the  same  goods  under 
another  execution  against  Jessup.  White  then  sued  Acker,  and  it 
was  held  that  White  had  the  right  to  the  property.  The  Court 
dedded  that  the  lien  of  Hillyer's  execution  was  lost,  by  the  replevin 
suit  in  the  case  of  White  v.  Hillyer ;  but  that  White  possessed  all  the 
interest  that  Hillyer  had  under  the  execution,  and  if  that  was  suffi- 
cient to  defeat  the  subsequent  levy  by  Acker,  then  it  must  equally 
inure  to  the  benefit  of  White.  The  plaintiff  in  replevjxi.  White,  by 
virtue  of  replevin  bond,  was  substituted  to  the  rights  of  Hillyer,  the 
Sheriff. 

It  win  be  perceived  that  the  facts  of  that  case  are  Taiy  similar  to 
the  circumstances  of  the  case  now  under  consideration.  They  are 
nbstantially  the  same,  except  in  one  important  respeet  In  the  ease 
from  Wenddl  the  second  levy  was  made  against  tiie  win  of  the  daim- 
ant  in  replevin,  whfle  in  the  present  faae,  the  levy  of  the  seeond 
dasB  of  executions  was  made  with  the  consent  of  the  claimant. 

If  then,  the  lien  of  Treadwell's  attachment  was  lost  by  the  xeptefin 
rait  of  Mrs.  Jones  against  the  Sheriff,  then  she  had  tiie  right  to  per- 
mit the  second  levy,  and  the  Sheriff  must  seek  his  remedy  upon  the 
replevin  bond.  It  must  be  conceded  that  this  case  of  Ac&er  e.  White 
is  a  direct  authority  for  the  plaintiff!,  if  it  be  admitted  that  the  laws  of 
New  York  were  then  substantiany  the  same  as  the  provisions  of  our 
Practice  Act. 

But  in  the  subsequent  case  of  Burekle  e.  Luce,  (1  Com.,  163)  the 
Court  of  Appeals  seem  to  have  rirtuany  overruled  the  decision  in  the 
ease  of  Acker  v.  White.  At  least  it  would  seem  clear,  that  in  the 
\  d  BurcUe  e.  Luce,  the  Court  lays  dovm  principles^  that  if  legiti- 
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niately  applied,  must  overrale  the  position  that  the  lien  of  the  writ 
was  lost  by  virtue  of  the  undertaking  in  replevin. 

The  defendant.  Luce,  as  Deputy  Sheriff,  levied  upon  certain  prop- 
erty under  an  execution  against  Burckle.  Mrs.  Leitz  claimed  it,  and 
brought  replevin,  and  obtained  possession  of  the  property.  Before  the 
replevin  suit  was  finally  determined,  Mrs.  Leitz  died,  leaving  a  will 
appointing  the  plaintiff  as  her  executor.  It  was  held  that  the  suit 
abated  by  the  death  of  Mrs.  Leitz,  and  the  Uen  of  the  execution 
revived, 

'^In  my  opinion,*'  says  Jewett,  C.  J.,  "the  proceedings  upon  the 
writ  of  replevin  conferred  upon  Mrs.  Leitz  a  mere  temporary  right  of 
possession,  which  expired  with  the  abatement  of  the  suit  by  her  death, 
and  that>  when  fliat  event  occurred,  the  lien  of  the  execution  revived . 
especially  as  the  rights  of  no  third  person  had  intervened,  under  her. 
and  the  defendant  was  at  liberty  to  retake  the  property  by  virtue  of 
his  former  levy.** 

The  learned  Chief  Justice  refers  to  and  approves  at  the  opinion  in 
the  case  of  Lockwood  v.  Perry  (9  Metcalf,  440). 

In  that  case  it  appeared  that  Lockwood  was  in  possession  of  two 
colts,  which  he  claimed  as  his  property.  Barnes  also  claimed  them, 
rind  brought  replevin,  and  gained  possession  of  the  property.  Lock- 
wood  ultimately  prevailed  in  the  replevin  suit;  but  while  it  was  pend- 
ing, Bamds  sold  the  colts  to  Perry,  Lockwood  brought  suit  against 
Perry  and  recovered  the  property,  as  it  was  held  that  Perry  acquired 
no  property  by  his  purchase  from  Barnes,  who  had  no  title  himself  ; 
and  in  the  opinion  of  the  Court  it  is  said : 

^  It  is  doubtless  true  that  the  plaintiff  in  replevin  has,  by  virtue  of 
his  writ,  acquired  the  right  of  possession  pending  the  action  of  reple- 
vin, and  that  the  real  owner  cannot  lawfully  disturb  that  right  during 
the  pendency  of  that  action,  nor  institute  an  action  against  a  third 
person  who  may  become  possessed  of  the  goods.  And  this  is  precisely 
the  extent  of  the  right  exercised  by  force  of  a  writ  of  replevin.** 

In  the  ease  of  McRea  ft  Augustin  «.  McLean  (8  Porter,  Ala.  K 
138)  the  authorities  were  veiy  fully  considered.  Watson  attached 
certain  slav^,  the  property  of  Thomas  J.  Augustin,  and  he  replevied 
tlie  ptD|wty  by  giving  the  usual  bond,  with  the  plaintiffs  as  sureties. 
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conditioned  for  the  return  of  the  goods^  or  the  payment  of  any  judg- 
ment rendered  in  the  case.  Suit  was  brought  upon  the  bond,  and  the 
defendants  in  the  Court  below  pleaded  that  while  the  Sheriff  held  the 
said  slaves  in  his  possession,  at  the  suit  of  sundry  other  creditors 
against  said  Thomas  J.  Augustin,  commenced  by  attachment,  the 
defendants  requested  and  notified  the  Sheriff  to  retain  the  slaves  in 
his  custody  under  the  attachment  of  Watson^  and  that  the  Sheriff 
afterwards  delivered  the  slaves  to  one  Joeiah  Haice,  who  eloined  and 
removed  them  from  the  state/'  The  case  was  twice  argued  before 
the  Supreme  Court  of  Alabama,  and  it' was  finally  held  that  the  sur*  - 
ties  were  dischai^ed,  upon  the  ground  that  the  giving  of  the  attach- 
ment bond  did  not  destroy  the  lien  of  the  writ  of  attachment^  and 
therefore,  the  Sheriff  was  bound  to  have  retained  the  slaves  under 
Watson's  attachment.  The  Judge  who  delivered  the  opinion  of  the 
Court  holds  this  language: 

"  That  the  property  is  to  be  at  the  risk  of  the  debtor  and  his  sure- 
ties pending  the  suit,  I  admit  That  they  should  thai  have  the  privi- 
lege of  returning  it,  the  bond  expressly  stipulates;  and  that  no  prin- 
ciple of  law,  which  will  permit  any  other  disposition  of  it>  inconsistent 
with  the  lien,  is  to  be  tolerated,  I  do  not  hesitate  to  maintain." 

The  Chief  Justice  dissented  from  this  opinion,  but  the  principle 
mis  afterwards  affirmed  in  the  case  of  Rives  &  Owen  9.  Wilbame, 
6  Ala.  B.  45. 

In  the  case  of  Evans  v.  King  (7  Ho.  R.  411)  it  was  held,  that 
where  properly  of  a  def  endant,  attached  in  the  hands  of  a  third  party, 
is  retained  by  that  person  by  living  bond  and  security  for  the  forth- 
coming of  the  proper^,  the  attachment  oontinnea  to  be  a  lien  on  the 
property. 

In  the  case  of  Hagan  v.  Lucas,  10  Peters,  400,  it  appears  that 
several  executions  againat  Bynum  &  McDade  were  levied  by  the 
Sheriff  upon  certain,  slaves,  on  the  10th  of  October,  1833,  and  that 
Lucas  claimed  the  property  as  his  own;  and  gave  bond  and  security  to 
the  Sheriff,  for  the  forthcoming  of  the  slaves  if  t^ey  should  be  found 
subject  to  the  executions,  and  for  all  costs  and  chaiges  for  the  delay, 
to.  The  daves  were  then  delivered  tp  Lucas,  and  the  proceedings 
were  retained  to  the  Gixcuit  Oonrt  of  Montgomeiy  county^  Alabama. 
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An  execution  was  afterwards  issoed  against  Bynum  &  McDade,  upon 
a  judgment  against  them  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Alabama,  and  levied  upon  thesame  slaves, 
still  in  the  possession  of  Lucas,  on  the  19th  of  February,  1834.  It 
was  held  by  the  Supreme  Court  of  the  United  States,  tiiat  the  lien 
under  the  first  execution  continued,  and  that  the  property  was  siiA  in 
the  custody  of  the  law,  and  not  subject  to  a  second  levy,  to  the  preju- 
dice of\the  first  Mr.  Justice  McLean,  in  delivering  the  opinion  of 
the  Court,  said:  ^  On  giving  the  bond  the  property  is  placed  in  the 
possession  of  the  claimant.  His  custody  is  the  custody  of  the  SherifF. 
The  property  is  not  withdrawn  from  the  custody  of  the  law.  In  the 
hands  of  tixe  claimant,  under  the  bond  of  its  delivery  to  the  Sheriff, 
the  property  is  as  far  from  the  reach  of  other  process  as  it  would  have 
'  been  in  the  hands  of  the  Sheriff.^' 

In  this  case,  it  is  true,  the  Court  places  its  decision  upon  two 
grounds:  1st,  upon  its  own  view  of  liie  law;  2d,  upon  the  groimd 
that  the  construction  of  a  statute  of  a  State  by  the  Supreme  Court 
thereof  forms  a  rule  of  decision  for  the  Federal  Courts. 

The  result  of  the  authorities  is  very  accurately  stated  by  Mr. 
Drake,  in  his  late  work  on  Attachments,  sections  290,  299,  303. 

^  In  many  of  tiie  States,''  he  says,  ^  provisions  exist,  authorising 
an  attachment  to  be  dissolved,  upon  the  defendant  giving  bond,  with 
approved  security,  for  payment  of  sueh  judgment  as  may  be  recovered 
in  the  attachment  suif 

Such,  in  substance  is  the  bond  required  by  the  137th  sectimi  ef 
the  Practice  Act  This  is  the  bond  to  be  given  by  the  dsfmidmi  in 
the  attschment  suit,  not  by  flie  ebifiuBfi^  of  tiM  property. 

The  author  then  treats  of  another  dass  of  bonds,  and  says,  **  this 
description  is  variously  styled  delivery,  forthcoming  or  replevin  bond. 
It  ii  usually  conditioned  for  the  delivery  of  the  property  to  the  ojBSoer, 
either  to  satisfy  the  execution  whidi  the  plaintiff  may  obtain  in  the 
cause,  or  when  and  where  the  Court  may  direct.  Sometimes  the 
altemative  is  embraced,  of  the  ddivery  of  the  property  or  the  satis- 
fsetion  of  the  judgment  recovered  In  Ihe  adaon.** 

In  speaking  of  this  description  of  bond,  he  says:  ^It  differs,  too, 
trom  that  given  for  dissolving  an  attachmwt^  in  that  it  does  not  dia- 
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charge  the  hea  of  the  attachment,  since  the  very  object  of  the  bond 
is  to  ingnie  the  faithful  return  of  the  property,  if  its  return  should  be 
required.*' 

It  will  be  readily  seen  that  tiiis  description  of  bonds,  and  the  bond 
required  in  repleyin  suits  prosecuted  in  this  State,  are  substantially 
the  same;  the  condition  of  the  latter  being  ''  for  the  prosecution  of 
ihe  action,  for  a  return  of  the  property  if  return  thereof  be  adjudged, 
and  for  the  payment  of  such  sums  as  may  from  any  cause  be  recov-* 
ered."  The  judgment  in  a  replevin  suit  follows  the  verdict  of  the 
jury  and  the  condition  of  the  undertaking,  and  is  in  the  alternative 
^for  the  possession  of  the  propertf,  or  the  value  thereof  in  case  a 
deliv^  cannot  be  had,  and  damages  for  the  detention.  Either  party 
may  or  may  not,  daim  damages  for  the  detention  of  the  property.'' 
Sections  177,  300.  The  execfution  on  tiie  judgment  commands  the 
Sheriff,  first,  to  deliver  the  possession  <Kf  the  property,  if  it  can  be 
found,  and  if  not,  then  to  make  the  value  of  the  property  out  of  the 
personal  and  real  property  of  the  party  against  whom  the  judgment  is 
given.    Sec.  210. 

That  the  effect  of  a  replevin  bond  under  our  statute  is  not  to  divest 
either  the  title  or  the  lien  of  the  other  party,  would  seem  to  be  dear. 
The  contest  itself  is  about  specific  personal  property.  The  recovery 
of  the  thing  itself,  and  not  damages  in  lieu  thereof,  is  the  primary 
object  of  the  suit  The  value  is  recovered  only  as  an  alternative, 
when  delivery  of  the  spedfie  property  cannot  he  had.  The  property 
if  required  to  be  particularly  described  in  the  execution. 

Now,  if  the  title  could  be  divested  by  the  delivery  of  flie  replevin 
bond,  the  primary  object  of  the  suit  could  be  defeated.  The  unsuc- 
oessfnl  party  could  always  make  his  dection  to  keep  the  property  or 
pay  the  value.  But  tills  advantage  vras  never  intended  to  be  given 
by  the  statute,  to  the  party  confessedly  in  the  wrong. 

The  effect  of  flie  replevin  bond  is  simply  to  give  the  party  the  pos- 
session of  the  property  pending  the  litigation.  The  titie  is  not 
changed.  No  sale  made  by  tixe  party  in  possession,  and  who  after- 
wards turns  out  to  have  no  right  to  the  property,  can  convey  any  titie 
to  the  purchaser.  And  if  the  titie  is  not  c^nged,  as  was  hdd  in  the 
ca«i  alrsidy  died,  espMbdIy  in  that  of  Lodcirood  e.  Berry,  neiBier 
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could  the  lien  be  affected  in  any  way.  The  language  of  our  statute 
is  very  strong.  The  Sheriff  is  commanded  to  deliyer  the  possession 
of  the  property  particularly  described  in  the  execution,  and  if  ?•. 
delivery  cannot  be  had,  then  to  make  the  assessed  value.  There  is  no 
reservation  anywhere  in  favor  of  innocent  purchasers.  The  property 
remains  in  the  custody  of  the  law,  and  all  parties  must  take  notice. 
It  is  certain  that  the  unsuccessful  party  may  deliver  the  property  and 
discharge  himself  from  so  much  of  the  judgment  as  is  made  up  by  the 
{assessed  value.  The  very  reason  why  he  may  do  this,  is  because  the 
suit  is  about  that  specific  property,  and  because  the  title  is  not  affected 
Ijy  the  replevin  bond.  But  where  property  attached  is  released  upon 
the  bond  of  the  defendant,  he  cannot  discharge  himself,  or  his  sureties, 
hy  a  delivery  to  the  Sheriff  of  the  same  property,  for  the  reason  thai 
tlie  lien  is  gone.  In  the  case  of  Nickerson  i;.  Chatterton  et  ol,,  7 
Cal.  568,  we  held  that  "  when  the  plaintiff  or  defendant  in  the  orig- 
inal suit  obtains  judgment  for  the  delivery  of  the  property,  or  if  it 
cannot  be  found,  then  for  its  value,  the  title  in  the  property  vests  in 
the  party  against  whom  the  judgment  is  given,  subject  to  the  right  of 
the  successful  party,  to  take  it  in  discharge  of  so  much  of  the  judg- 
ment as  is  made  up  by  the  assessed  value  of  the  property/' 

If  the  title  did  not  vest  in  the  unsuccessful  party  until  the  judg- 
ment in  the  replevin  suit,  of  course  it  did  not  vest  in  him  upon  the 
delirery  of  the  replevin  bond.  And  although  the  title  vests  upon  the 
rendition  of  the  judgment,  the  property  is  still  subject  to  be  taken  by 
the  successful  part}',  until  he  nfuikes  his  election  to  sue  upon  the  under- 
taking in  replevin.  He  may  sue  without  issuing  execution.  But  at  any 
time  before  suit  be  brought,  the  successful  party  may  take  the  prop- 
erty if  to  be  fotmd,  and  so  too,  the  unsuccessful  jwirly  may  return  it. 

If  the  theory  that  the  lien  of  the  attachment  is  lost  by  virtue  of 
the  undertaking  in  replevin  be  taken  as  true,  then  it  follows  that  the 
same  property  remains  liable  to  seizure  under  any  subsequent  process 
against  the  same  defendant.  The  claimant  and  his  sureties,  who  have 
stipulated  for  the  return  of  the  properiy,  would  then  be  left  to  pay 
the  judgment'in  the  replevin  suit,  while,  at  the  same  time,  they  would 
not  get  the  property  to  compensate  tiiem  for  the  judgment  This 
would  certainly  place  the  daimant  of  pioperty  aeissd  by  an  officer  m 
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i  woiBe  condition  than  that  of  an  ordinary  trespasser.  When  A  takes 
the  property  of  B,  and  the  latter  obtains  judgment  for  the  value  of 
the  property,  if  A  pays  the  judgment  he  is  entitled  to  the  property. 
The  law  gives  him  the  property  for  the  judgment.  But  if  the  theory 
of  the  plaintiff  be  true,  the  unfortunate  claimant  must  pay  the  jndg- 
iDent,  and  still  lose  the  property.  In  claiming  the  property  he 
tssnines  a  double  responsibility ;  while  the  defendant  in  the  attachment 
or  execution  may  be  fortunate  enough  to  obtain  double  the  value  of 
the  property  seized  by  the  oflBcer.  In  lefersnoe  to  such  a  theory  Mr. 
Justice  McLean,  in  the  case  of  Hagan  t.  Lucas,  already  referred  to, 
makes  these  forcible  vemarioi: 

^  If  the  property  be  liable  to  execution,  a  levy  must  always  produce 
t  forfeiture  of  the  condition  of  the  bond;  for  a  levy  takes  the  property 
mi  of  the  possession  of  the  claimant,  and  renders  the  performance  of 
this  bond  impossible.  Can  a  result  so  repugnant  to  equity  and  pro- 
priety as  this  be  sustained  ?  Is  the  law  to  inconsistent  as  to  authorize 
Hie  means  by  which  the  diBchaarge  of  a  legal  obligation  is  defeated, 
and  at  the  same  time  exact  a  penalty  for  the  forfeiture?  This  would 
indeed  be  a  reproach  to  the  law  and  to  justice.** 

But  the  theory  fliat  the  possession  obtained  by  virtue  of  the  writ  of 
replevin  is  only  temporary,  and  does  not  divest  the  title  or  discharge 
the  lien,  is  the  most  logical,  and  at  the  same  time,  the  most  just  to  sJl 
partiesw  The  party  ultimately  entitied  to  the  property  has  a  double 
aeenritj ;  while  the  party  who  replevies  it  does  not  incur  the  extraer- 
dinary  risk  of  having  to  pay  the  judgment  and  also  to  lose  the  prop- 
erty. And  the  defendant,  in  the  attachment  or  execution,  has  no 
opportunity  to  obtain  two  prices  for  his  property. 

If  these  views  be  correct,  the  lien  of  the  attachment  continued, 
and  when  the  same  property  came  again  into  the  hands  of  the  Sheriff, 
the  condition  of  the  replevin  bond,  to  return  the  properly,  was  fulfilled. 
The  property  was  then  liable  to  a  second  levy,  but  such  second  levy 
was  subject  to  the  levy  under  the  prior  attachment. 

For  tiiese  reasons  the  judgment  of  the  Court  below  is  reversed,  and 
that  Court  will  enter  up  judgment  in  favor  of  the  plaintiff  for  the  costs 
of  the  replevin  suit,  and  also  for  costs  in  this  soi^  and  the  defendanls 
win  be  entitled  to  tiie  eostd  of  this  appeaL 
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respects,  so  that  the  ease  may  be  determined  on  Ite^ merits;  and  this,  whether 
the  defeet  be  In  the  statement  of  JnrlsdlctloA  or  any  other  fact.  The  groataaC 
liberality  and  Indnlgenco  ohoold  be  astendad  In  all  audi  apylkattaaa, 

AppsaIi  from  the  Gouniy  Court  of  Bi  Dondo  Comity. 

The  facts  soflBciently  appear  in  the  qpinion  ol  the  Gonrk 

HaU  £  McKune  for  AppeUaat 

7.  H.  WiUiams  for  Beepondentk 

Baudwik,  J.,  delivered  the  opiidoD  of  the  Covl — TBKTt  0.  J., 
and  Fold,  J.,  ooncurring. 

This  case,  which  comes  here  on  appeal  from  the  judgment  of  the 
Comity  Court  of  El  Dorado,  to  which  Conrt  it  had  been  taken  fmn  a 
judgment  of  a  Jnstioe  of  the  Peace^  mnat  be  dismissed,  for  want  of 
jurisdiction.  It  does  not  appear,  from  the  papers,  that  the  ndue  of 
the  subject  of  the  oontroversy,  ezdusiTe  or  inclusive  of  costs,  was 
two  hundred  dollars.  The  amendment  of  the  complaint  in  the  Jus- 
tice's Conrt  shows  only  that  the  plaintiff  did  not  think  the  value  of 
the  claims  was  over  two  hundred  dollars.  But  how  mudi  less  than 
flutt  sum,  or  what  tiie  real  value,  is  not  shown.  But  lor  fliia  defect 
we  should  have  felt  compelled  to  revene  the  judgment  of  ihe  Ooonty 
Court,  dismissing  tiie  proceeding  for  want  of  jiprisdietion  in  fbe  Jus- 
tice. We  think  the  Justice  has  the  right  to  allow  the  complaint  to  be 
amended  in  all  respects,  so  that  the  case  may  be  determined  on  its 
substantial  merits;  and  this,  whether  &e  defect  be  in  the  statement  of 
jurisdictional  or  any  other  facts.  The  greatest  liberslity  and  indul- 
gence should  be  extended  in  all  sudi  applieatiooa. 

But  we  cannot  now  remedy  flds  enor  el  tte  Oouilj  OawL 

Appeal  dismissed. 
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BOURS  ei  al.  v.  ZACHARIAH  AND  WIFE. 

The  certificate  of  acknowledcnent  of  a  Notary  Public  to  a  deed  Is  not  as  act  in 
paU,  which  he  maj  exerclae  by  rtrtiio  of  hia  olBoe  at  any  time  while  In  office. 

A  Notary  derlTea  his  power  to  take  and  certify  acknowledgments  to  deeds  from 
the  statute.  He  acts  as  onder  a  special  commission  for  that  particular  ease  — 
clothed  with  limited  sUtutoty  power.  He  Is  to  Uke  the  acknowledgment,  and 
certify  It  as  part  of  the  same  transaction.  After  taking  the  acknowledgment, 
and  making  and  dellTering  the  return,  bis  functions  cease,  and  he  Is  dlicharged 
from   all  further  authority,  and  cannot  alter  or  amend  his  certificate. 

Appsal  from  the  Diatrict  Court  of  the  Fifth  JudicUI  District, 

County  of  San  Joaquin. 

This  was  a  cross  action  to  a  bill  to  foreclose  a  mortgage.  The  UcU 
iie  as  foUo^'s: 

The  defoidants,  Zachariah  and  wife,  executed  and  delivered  to  tiie 
plaintiffs  two  sqiarate  promissory  notes,  and  two  mortgi^es  of  differ- 
ent date  to  secure  the  payment  of  the  notes.  The  first  mortgage  was 
to  secure  the  payment  of  $1,000,  and  the  second  of  $2,000.  On  the 
twelfth  day  of  July,  1854,  the  first  mortgage  was  admowledged  before 
a  Notary  Public,  who  entered  the  following  certificate  thereon: 


f 


""StAXB  OV  GALIVOBinAy 

County  of  San  Joaquin. 
*  On  this  twelfth  day  of  July,  A.  D.  1854,  befoce  me^  came  J.  Zadi- 
triah,  and  H.  A«  Zachariah,  his  wife,  to  me  known  to  be  the  indiiid- 
tuds  described  in  and  who  executed  the  witliin  instrument^  and  ac- 
knowledged that  they  executed  the  same  of  &eir  own  free  act  and 
deed,  and  for  the  purposes  therein  mentioned ;  and  M.  A.  Zachariah, 
faring  examined  by  me,  after  being  made  acquainted  with  the  contents 
of  this  instrument,  did  acknowledge  to  me  that  she  executed  the  same 
freely  and  voluntarily,  and  that  she  does  not  now  wish  to  retract  Ifae 
execution  of  the  same. 

[l  8.]    In  witness  whereof,  I  have  hereunto  set  my  hand  and  aflSxed 
mj  official  seal,  the  day  and  year  above  written. 

^  J.  O.  Jnnmrs,  Notary  PubHe, 

^  San  Joaquin  Ooimty.'* 
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After  the  endorsement  of  this  certificate  on  the  mortgage,  it  was 
delivered  by  the  Notary  to  the  plaintiffs,  who  had  the  same  recorded 
on  the  eighteenth  day  of  July  following.  Subsequently,  the  plaintiffs 
becoming  satisfied  that  the  certificate  of  acknowledgment  was  defect- 
ive, again  presented  the  mortgage  to  the  Notary,  who  endorsed  a 
second  certificate  tiiereon  in  the  form  prescribed  bj  law,  which  was 
also  recorded  on  the  fourteenth  day  of  December,  1864. 

The  second  mortgage  was  acknowledged  before  another  Notary,  on 
the  twenty-third  day  of  August,  1854,  and  he  endorsed  thereon  the 
following  certificate: 

"  State  of  California,    ) 
County  of  San  Joaquin.  ) 

^^  On  this  twenty-third  day  of  August,  A.  D.  1854,  before  me^  came 
J.  Zachariah  and  M.  A.  Zachariah,  to  me  known  to  be  the  individuals 
described  in  and  who  executed  the  within  instrument,  and  acknowl- 
edged that  they  executed  the  same  of  their  own  free  act  and  deed, 
and  for  the  purposes  therein  mentioned. 

[l.  b.]    In  witness  whereof,  I  have  hereunto  set  my  hand  and  aflSxed 
my  official  seal,  the  day  and  year  above  written. 

''B.  O.  WiBB,  Notwy  PubUc.*' 

This  mortgage  was  also  delivered  to  the  plaintift,  and  they  had  the 
same  recorded.  After  it  was  recorded,  at  the  request  of  the  plaintiffs, 
file  Notary  endorsed  a  second  certificate  thereon,  which  was  also  re- 
corded. 

The  defendants  set  up  a  right  of  homestead  in  a  portion  of  the 
mortgaged  premises,  insistingf  that  the  original  certificate  of  acknowl- 
edgment could  not  be  amended  nunc  pro  tunc  The  defendants  had 
judgment,  and  the  plaintiffs  appealed. 

The  only  question  in  this  case  is,  whether  a  Notary  Public  or  other 
officer,  taking  the  acknowledgment  of  a  married  woman,  and  making 
an  erroneous  certificate  of  such  acknowledgment,  could  be  permitted, 
during  his  continuance  in  office,  but  after  the  deed  haa  pttssed  fiom 
his  possession,  to  correct  the  mistake  and  make  the  certificate  confoiiD 
to  the  facta  as  they  originally  existed. 
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i.  C.  Bains  for  AppellaatB. 

On  behalf  of  the  appellants,  we  insist  that  the  Notaries  who  took  the 
acknowledgment  of  Mrs.  Zachariah  had  the  right  to  correct  their  cer- 
lificates  of  her  acknowledgment,  so  as  to  make  them  conform  to  the 
facts;  and  that  such  correction  and  amendment  was  done  and  made 
by  the  endorsement  of  the  other  certificates  on  the  mortgages,  by  the 
Xotaries.  during  their  term  of  office. 

The  certificate  of  acknowledgment  of  a  conyeyance  is  an  act  "  in 
pais"  which  may  be  corrected  or  amended  by  the  oflBeer  who  made 
lt>  at  any  time  during  the  term  of  his  office.  (Jordan,  i;.  Corey,  2 
Carter,  Ind.  R.  385;  Elwood  v.  Block,  13  Barb.  Sup.  C.  Rep.  50;  and 
6ee  3  S.  &  M.  Rep.  364.) 

The  case  of  Jordan  v,  Corey  drew  in  question  the  validity  of  a  deed, 
in  the  execution  of  which  three  married  women  had  joined  with  their 
liusbands  in  conveying  lands  in  which  the  wives  had  an  interest  by 
deeoent  The  certificate  was  defective  in  not  stating  that  the  wives 
were  examined  by  the  officer  without  the  hearing  of  their  husbands. 
Upon  the  question  whether  the  officer  who  took  the  acknowledgment 
should  be  permitted  to  amend  the  certificate,  on  the  trial  in  the  Court 
Iidow,  the  Court,  by  Judge  Blackford,  says :  "  We  think  the  officers  had 
the  right,  and  indeed,  that  it  was  their  duty  to  correct  at  any  time  any 
mistake  in  their  certificate.*'  The  certificate  of  the  officer  is  but  a 
irritten  statement  of  his  official  acts  in  taking  the  acknowledgment, 
rhlch  our  statute  requires  the  officer  to  make  on,  or  attach  to  the  instru- 
ment; but  our  statute  is  not  imperative  as  to  the  time  when  it  must 
be  done.  Nor  does  the  certificate,  when  made,  become  matter  of  record 
ind  conclusive,  but  simply  "  prima  fade  *'  evidence  of  the  facts  therein 
•tated.    (Comp.  Laws  of  Cal.,  page  518,  sec.  31.) 

Why  may  not  a  mistake  in  this  certificate  be  corrected  by  the  officer 
vho  made  it,  during  his  term  of  office,  as  well  as  the  certificate  of  a 
Sheriff  of  his  official  acts  after  they  have  been  endorsed  by  him? 

The  cases  relied  on  in  the  Court  below,  by  the  respondents,  are  dis- 
tinguishable from  this.  The  decision  in  Elliott  v.  PiersoU,  1  Peters 
R.  338,  was  ccmtrolled  by  a  statute  of  Virginia,  which  the  Court  said 
"was  in  force  in  Eenkicky^''  atid  which  required  in  espress  terms  a 
record  of  her  acknowledgment  to  make  a  deed  binding  upon  a  feme 
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covert  and  her  heirs.  The  acknowledgmeat,  certificate  and  recording 
became  part  and  parcel  of  the  instnimeht^  and  necessary  to  its  valid- 
ity aa  a  deed  between  the  parties  thereto.  But  see  Tucker's  Com- 
mentariesy  vol.  1,  page  268,  where  it  is  said  that ''  tiiat  statate  refers 
to  acknowledgments  taken  in  open  Conrt,  and  which  were  omitted  to 
be  entered  on  the  record  of  proceedings^  and  not  to  acknowledgments 
before  Justices  '  in  pais/  " 

So  with  the  cases  to  be  found  in  the  Connecticut  Beports,  of  which 
the  caae  of  Pendleton  v.  Burton  is  a  leading  one:  in  it  the  Court  says: 
'^  It  is  provided  by  statate  that  no  deal  shall  be  accounted  complete 
in  law  to  convey  real  estate,  but  such  as  is  iPfiitm,'m!tnB$aed,  acknowl- 
edged and  recorded;  the  acknowledgment  to  be  recorded  must  be  in 
writing,  and  such  is  the  invariable  practice.^  In  these  cases  as  in 
Elliott  V.  Piersoll,  the  decision  turns  upon  the  statutory  provision, 
making  it  essential  to  the  validity  of  an  instrument  as  a  conveyance 
between  the  parties  to  it,  that  it  should  be  acknowledged  and  recorded. 
The  due  recordation  (which  could  not  be  Iq^ly  done  without  a  proper 
certificate)  of  the  instrument  being  the  last  of  a  series  of  acts  necessary 
to  constitute  the  deed,  must  have  the  assent  of  the  grantor  to  itj  as 
much  as  any  other  one  of  the  acts  constituting  the  deed.  But  could 
it  be  said,  if  the  Becorder,  in  endorsing  his  certificate  of  record  on 
such  a  deed,  should  make  a  mistake,  that  tiie  Becordisr  could  not  cor- 
rect it?    We  apprehend  not. 

Under  our  statute,  the  recording  of  a  deed  is  not  essential  to  its 
validity  in  any  case,  as  between  the  parties.  (Comp.  Laws  of  Cal. 
p.  516;  see.  19,  p.  517;  sec.  24;  Hastings  v.  The  City  of  Beniday  5 
Cal.  R.  815.) 

There  is  no  obligation  resting  on  the  mortgagee  to  have  his  mort- 
gage recorded.  (Bose  v.  Munie,  4  Cal.  B.  ITS.)  The  facts — that  the 
recording  of  the  mortgages  in  this  case  is  not  essential  to  their  valid- 
ity between  the  parties,  and  that  the  mortgagees  were  under  no  obli- 
gation to  record  their  mortgages  —  distinguish  this  case  from  Elliott 
V.  PiersoU  and  the  cases  in  the  Connecticut  Beporis.  And  the  act  of 
spreading  the  mortgages  upon  the  book  of  records  in  the  Becorder's 
office  of  the  county  was  nugatory,  and  had  no  effect  one  way  or  the 
other  upon  the  rights  or  liabilities  of  the  parties  thereto;  nor  upon 
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the  right — ^yea,  the  duty— of  the  .Notaries  to  correct  the  mistake  they 
made  in  their  certificates  of  their  ofBcial  acts,  in  taking  the  acknowl- 
edgment of  Mrs.  M.  A.  Zachariah.  These  corrections  were  made  in 
the  other  certificates  endorsed  on  the  mortgages  by  the  officers  who 
made  the  first,  dnring  the  term  of  their  office ;  and  the  facts  therein 
listed  not  being  contradicted  by  any  evidence  adduced  on  the  part  of 
the  respondents,  are  proof  of  the  execution  and  due  acknowledgment 
of  the  mortgages  in  question  by  Mrs.  M.  A.  Zachaiuah. 

There  is  no  provision  in  that  statute  requiring  the  achthowledgment 
io  b$  certified  or  the  mortgage  to  be  recorded,  to  defeat  this  homestead 
eiemption  right.  The  Court  can  require  no  other  act  to  give  validity 
to  the  wife's  waiver  of  her  exemption  right  than  the  statute  specifies. 
She  conveyed  no  title  by  the  mortgages,  for  she  had  none  in  the  land, 
and  claims  none  except  under  the  Homestead  Act.  Section  15  of  article 
10  of  the  Constitution  only  authorizes  the  exemption  from  forced  sale 
of  tiie  homestead  and  other  property.  It  does  not  authorize  the  change 
of  title  of  property  by  legislative  enactment.  Hence,  Mrs.  Zachariah 
conveyed  no  title  by  the  mortgages,  but  assented  to  the  mortgages 
of  her  husband,  and  assented  thereto  in  the  manner  required  by  statute 
to  waive  her  exemption  right,  vis:  by  signing  and  duly  acknowledging 
them. separately  and  apart  from  her  husband.  Will  the  Court  go 
beyond  the  statute,  and  impose  the  further  condition,  and  say  that  the 
acknowledgment  must  be  certified,  and  certified  at  the  time,  and  that 
too  beyond  the  power  of  the  officer  to  correct  a  mistake  that  he  might 
siake  in  the  osrtificatef  and  this,  not  to  pass  title  to  real  estate  from 
her,  but  merdy  her  assent  to  the  aet  of  her  husband. 

Thos.  Sunderland  for  Respondents. 

The  Appellants  contend  that  the  Notary  had  a  rights  and  that  it  was 
his  duty  to  correct  the  certificate  after  it  had  been  recorded ;  and  they 
cite  and  rely  entirely  on  the  case  of  Jordan  v.  Corey,  2  Garter  Ind. 
Sep.  385,  in  support  of  said  position. 
It  is  therefore  necessary  to  examine  the.case  with  some  attentip^, 
The  nature  of  the  action,  the  &et8  in  the  case,  snd  the  points 
decided,  were  all  radically  and  essentially  different  from  the  case  now 
before  this  Court 
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It  bears  indeed  but  a  slight  analogy  to  this  case;  and  the  only  point 
in  which  it  does  resemble  it,  is  more  in  the  nature  of  a  collateral  issue, 
than  in  the  substance  of  the  action. 

The  action  was  not  for  the  foreclosure  of  a  mortgage,  but  was 
assumpsit  on  a  promissory  note.  The  note  had  been  given  for  pur- 
chase money  of  land,  with  covenants  of  warranty. 

The  defense  set  up  was,  that  the  title  to  three-tenths  of  the  land 
bought  was  defective,  and  therefore  the  note  was  without  considera- 
tion, pro  tanto. 

The  question  about  the  validity  of  the  conveyance  of  the  married 
women,  and  the  regularity  of  the  acknowledgment,  and  the  power  of 
the  Notary  to  amend  the  certificate,  all  came  up  collaterally. 

The  married  women,  themselves,  were  not  before  the  Court,  claim- 
ing the  property  and  relying  on  the  defective  execution  and  acknowl- 
edgments and  certificate. 

It  does  not  appear  that  there  had  been  any  eviction  of  defendants, 
and  the  Court  might,  perhaps  equitably,  have  allowed  an  amendment 
in  order  to  make  the  consideration  for  the  note  free  from  the  difficult\ 
set  up. 

But  in  this  State,  and  by  the  rulings  of  this  Court,  no  such  defense 
could  have  been  set  up  or  allowed.  No  question  about  the  validity  of 
the  acknowledgment  could  have  been  made,  as  long  as  the  party 
remained  in  possession. 

In  Jackson  t^.  Norton,  5  Cal.  Rep.  M2,  it  was  held  that  the  promise 
to  pay  and  the  warranty  were  independent  covenants,  and  that  until  ait 
eviction,  the  purchaser  could  not  resist  the  payment  of  the  purchase 
money;  nor  could  he  claim  a  pro  rata  deduction  for  a  failure  of  title 
for  part  of  the  land  sold. 

It  is  now  contended  that  if  this  case  could  be  considered  an  author- 
ity on  the  question,  that  in  one  material  respect  it  supports  and  sus- 
tains the  case  of  respondents.  In  this  respect  it  agrees  witA  the 
decisions  of  other  Courts. 

In  all  other  respects  it  is  unsupported  by  any  authority ;  it  is  incon- 
sistent with,  and  repugnant  to  itself;  it  totally  misapplies  and  perverts 
the  case  of  Elliott  v,  PiersoU,  which  is  dted  to  sustain  it,  and  the  prin* 
cipal  points  decided  have  been  ruled  directly  contrary,  not  only  by 
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some  of  the  most  respectable  of  the  State  Conrts,  but  by  the  Supreme 
Court  of  the  United  States. 

Let  us  now  analyze  this  case  of  Jordan  v.  Corey  more  minutely : 

Ist  There  was  no  proof  that  the  deeds  had  ever  *h$en  recorded; 
ind  from  the  language  of  the  case  as  reported,  and  the  reasoning  of 
ihe  Court  in  rendering  its  decision,  it  would  seem  that  they  bad  not 
heen  recorded  at  the  time  of  trial;  nor  is  the  opinion  of  the  Court 
consistent  with  a  different  hypothesis.  The  plaintiif  offered  to  prove 
at  the  trial  that  the  acknowledgments  were  taken  correctly  in  point  of 
fact,  but  that,  by  a  mistake,  the  officer  had  omitted  to  certify  it  cor- 
rectly. 

In  the  cale  now  before  the  Court,  there  was  no  proof  of  any  mis- 
take, and  no  motion  made  at  the  trial  to  be  allowed  to  amend  the 
certificate. 

The  ease  of  Jordan  v,  Coiej  was  reversed  solely  on  the  grouufl 
that  proof  of  a  mistake  should  have  been  received,  and  the  officer 
allowed  to  amend  the  certificate  nunc  pro  tune. 

In  this  case  there  is  no  such  error  alleged,  and  there  is  no  such 
ground  of  reversal. 

In  Jordan  v.  Corey  it  was  not  pretended  that  the  officer  had  power 
to  affix  a  new  cerHficate  at  the  request  of  the  grantee;  but  only  that 
he  might  amend  ihe  old  one,  on  proving,  in  open  Court,  that  there  was 
a  mistake  in  it. 

In  this  case  the  appellants  nij  entirely  on  flie  second  certificate, 
made  six  months  after  the  mortgages  had  been  recorded,  to  contradict 
the  first  certificate,  made  at  the  time  of  acknowledgment  and  before 
the  recording  thereof. 

2d.  The  case  of  Jordan  v.  Corey,  as  far  as  it  is  a  sound  authority, 
18  in  favor  of  the  respondents.    The  Court,  on  page  387,  says : 

''There  can  be  no  doubt  that  the  certificate  of  the  acknowledg- 
ment of  a  married  woman  as  to  her  execution  of  a  deed,  must  show 
by  the  facts  stated  in  it,  that  she  had  been  examined  in  the  manner 
prescribed  by  the  statute,  or  the  deed  as  to  her  will  not  be  valid.  The 
i^rtificates  in  question  are  defective  for  not  showing  that  the  married 
vomen  were  examined  without  the  hearing  of  their  husbands.*' 

According  to  this,  both  the  acknowledgment  and  certificate  are  a 
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necessary  part  of  the  deed,  and  without  which  the  deed  will  not  be 
valid.  The  certificate  was  defective  in  one  pointy  precisely  as  this 
certificate  is,  and  the  Court  hdd,  that  as  to  the  wife  the  conveyance 
would  be  void.' 

3d.  The  case  of  Jordan  v.  Corey  is  inconsistent  and  repugnant  to 
itself.  Whilst  it  decides  that  the  certificate  itself  must  show  all  the 
facts,  it  also  holds  that  aU  the  facta  may  be  proven  by  parol  evidence. 
Now,  if  one  material  fact,  without  which  the  certificate  would  be 
invalid,  can  be  shown  by  parol  evidence,  why  could  not  all  the  facts 
be  made  out  in  the  same  way? 

The  certificate  in  Jordan  v.  Corey  did  not  state  the  material  fact  of 
an  examination  separate  and  apart  from  and  without  tbft  hearing  of 
the  husband.  The  way  the  difficulty  was  gotten  rid  of  was  to  allow 
the  officer  to  prove  that  it  was  a  mistake,  and  to  correct  it  If  he 
^could  correct  a  mistake  in  this  respect,  he  might  in  all  other  respects. 
He  might,  in  fact,  if  there  had  been  no  certificate  at  all,  have  made 
out  by  parol  evidence  that  there  had  been  an  acknowledgment,  but 
that  he  had  omitted  or  forgotten  to  certify  the  same. 

Is  not  such  a  ruling  in  direct  violation  of  the  fundamental  law  of 
evidence,  that  written  instruments  cannot  be  altered,  by  parol  evidence  ? 
Is  it  not  clearly  manifest,  that  if  a  certificate  to  a  formal  written 
instrument  can  be  altered  by  having  words  or  sentences  interpolated 
into  it  by  showing  a  mistake,  that  this  ia  allowing  written  evidence  to 
be  altered  by  parol  evidence? 

4th.  The  case  of  Jordan  v.  Corey  is  not  supported  by  any  author- 
ity, and  is  overwhelmed  by  opposing  authority.  In  Elwood  v.  EQock, 
above  cited,  page  55,  13  Barb.,  (and  a  junior  dedsioB  by  two  years) 
the  Court  says :  .  •      . 

'^I  think  the  conveyance  by  a  married  woman  can  only  become 
operative  upon  her  private  examination  before  a  proper  officer,  duly 
certified  by  him;  and  that  it  cannot  be  established  by  parol  evidence. 
A  deed  duly  acknowledged  may  be  read  in  evidenee,  without  further 
evidence  of  its  execution.  But  I  apprehend,  if  the  certifioate  omitted 
to  state  essential  facts;  as  for  instance,  &at  the  officer  knew  the 
grantor ;  that  it  could  not  be  helped  out  by  evidence  of  the  fact  omitted, 
ao  as  to  Qititle  the  deed  to  be  read  in  eridenee  Ib  vktoe  of  the 
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certificate  thus  forfeited.  The  admowledgment  is  a  nnllitjr  unleoB 
properly  certified.** 

The  slightest  ezamiiiaticm  of  fhe  case  of  Elliott  v.  YiersM,  1  Pet 
328^  will  show  that  it  is  direeOf  eontrarg  to  the  doctrine  laid  down  in 
•Jordan  v.  Corey. 

The  Court  aaya,  page  341:  **  Had  the  Olerk  the  authority  to  alter 
the  record  of  the  certificate  of  the  acknowledgment  of  the  deed  at  any 
time  after  the  record  was  made?    We  are  of  the  opinion  h€  had  not" 

But  the  Conrt^  in  the  case  of  Jordan  v,  Corey,  cited  this  case  as  an 
authority  for  saying  he  had.  A  more  palpable  and  ontrageons  perrer- 
sioD  of  an  authority  cannot  be  found  in  all  judicial  annals  than  this. 

The  same  doctrine  was  held  by  the  Supreme  Court  of  Connecticut 
in  the  case  of  Stanton  «.  Button,  2  Cow.  527. 

The  Court  says :  **  A  deed  of  land  without  a  proper  oertifieate  of 
parties'  acknowledgment,  is  inadmissible  $a  eridenoe  of  title." 

'An  omission  in  the  certificate  cannot  be  supported  by  intendment 
or  construction.^ 

Ib  the  case  of  Pendleton  v.  Button,  3  Comi.  406,  iiie  Court  says: 
^  The  acknowledgment  of  a  deed  must  appear  on  the  deed,  and  cannot 
be  pro?ed  by  parol  evideuce.** 

This  is  a  leading  case,  and  has  been  followed  in  numerous  cases  in 
the  same  Court     (See  note  at  bottom  of  pages.) 

Again,  in  the  case  of  Hayden  tr.  Westcott,  11  Conn.  129,  the  Court 
sayi:  ^  The  acknowledgment  of  the  deed  must  appear  on  the  deed;  and 
Bo  defM  in  fhe  certificate  can  be  helped  by  parol  evidence,*' 

The  same  doctrine  has  been  held  in  numerous  cases  by  the  Supreme 
Court  of  Pennsylvania. 

The  case  of  Watson  v.  Bailey,  1  Binn.  470,  is  ilie  leading  case; 
Bvms  V.  Commonwealth,  4  Sergeant  ft  Sawle,  271 ;  6th  Sergeant  ft 
Rawle,  48,  Watson  v,  Mercer. 

Another  important  case  decided  by  the  same  Court  is  that  of  Joi^ 
dan  V.  Jordan,  9  Serg.  ft  R.  270. 

This  was  a  defective  acknowledgment  in  the  same  point  As  in  this 
esse,  there  was  no  separate  examination  of  the  wife ;  or  if  there  was, 
flie  oerttficate  of  the  magistrate  did  not  show  fliat  fact  They  offered 
at  the  trial  to  prove  hgr  Hm  matietmie  that  tfasie  was  such  privy 
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examination.  Tlie  evidence  was  excluded  at  the  trial,  and  held  inad- 
missible. 

On  appeal,  the  Supreme  Court  says:  **  The  Act  directs  the  exami- 
nation of  the  wife  to  be  separate  and  apart  from  the  husband;  and 
that  they  were  separate  must  appear  on  the  face  of  the  certificate,  and 
not  otherwise.  I  am,  therefore,  of  opinion  that  the  certificate  of 
acknowledgment  was  defective.  But  it  was  attempted  to  supply  the 
defect  by  parol  evidence  of  the  magistrate  before  whom  the  acknowl- 
edgment was  made.** 

'^  The  evidence  was  also  rejected,  and  in  my  opinion  with  great  pro- 
priety/* 

"  There  would  be  no  certainty  in  titles  if  this  kind  of  evidence  wa^ 
permitted.*' 

The  case  of  Elwood  v.  Klock,  13  Barbour,  50,  cited  by  the  ap- 
pellants, contains  no  such  doctrine  as  they  contend  for,  but  directly 
the  contrary. 

The  case  from  the  3d  Sinor!.  &  "Marsh.  364.  oitod  bv  Rnp(>nants. 
was  in  respect  to  a  notarial  protest  on  a  promissory  note,  and  has  not 
the  most  remote  application  to  this  ease. 

The  nejrt  case  relied  on  by  appellants  is  that  of  Hastings  v.  City  of 
Benicia,  5  Cal.  Bep.  315.  In  this  the  rights  of  a  married  woman 
were  not  involved. 

The  case  was  first  decided  at  the  January  Term,  1858  —  Justice 
"BuRNFTT  delivering  the  opinion  of  the  Court,  and  Field,  J.,  con- 
rurring.  The  opinion  of  the  Court  at  that  term  was  to  the  elf^  that 
where  the  rights  of  third  parties  had  not  attached,  the  officer  making 
the  certificate  of  acknowledgment  might  correct  a  mistake  in  his  cer- 
tificate at  any  time  during  his  continuance  in  office.  At  the  subse* 
quent  October  Term  a  reargument  was  had.  and  the  Court  rendered 
the  following  opinion  —  Baldwin,  J.,  delivering  the  opinion  of  the 
Court  —  FiBLD,  J.,  concurring. 

TTiis  controversy  involves  a  lot  of  laud  claimed  as  a  homerfead  by 
the  wife,  and  the  validity  of  which  claim  rests  upon  a  single* question 
raised  by  a  single  fact    The  question  is  as  to  the  power  of  a  Notary 
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Public,  who  has  taken  the  acknowledgment  of  the  wife  to  a  deed  for 
land; made  a  certiiicate  on  the  deed;  and  after  the  deed  and  certificate 
hare  passed  from  him  and  been  recorded^  to  make  and  record  a  new 
certifiqate  of  acknowledgment — the  first  being  fatally  defective.  The 
fact  in  connection  with  this  principle  is,  that  defendants,  Zachariah 
and  wife,  made  a  paper,  in  form  a  mortgage,  on  a  lot  in  Stockton,  the 
homestead  of  these  parties,  to  secure  a  debt  due  by  Zachariah  to  the 
plaintiff  below.  This  paper  purports  to  have  been  acknowledged  by  the 
female  defendant  before  one  Weir,  a  Notary  Public,  about  the  time  of 
its  date;  and  a  certificate  of  her  acknowledgment  is  endorsed,  by  the 
officer,  on  the  deed.  But  this  certificate  omits  to  state  the  fact  that 
the  wife  was  examined  separately  and  apart  from  her  husband  and  out 
of  his  hearing,  and  further,  that  in  such  examine  t:  m  she  acknowl- 
edged that  she  executed  the  same  freely  and  voluntarily,  without  fear 
or  compulsion,  or  under  undue  influence  of  her  husband,  and  that  she 
did  not  wish  to  retract  the  execution  of  the  same.  Some  six  montlis 
ifterwards  a  new  certificate  was  made  by  the  officer,  and  recorded. 

It  is  not  necessary  to  go  into  a  review  of  the  long  list  of  cases  which, 
in  this  State  and  elsewhere,  hold  the  necessity  of  a  compliance  with  all 
the  substantial  requirements  of  the  Act  regulating  the  manner  of  con- 
vejances  by  married  women,  in  order  to  give  validity  to  such  acta. 
The  law,  knowing  the  necessity  of  strictly  guarding  the  wife  from  the 
influence  of  the  husband,  as  indispensable  to  the  existence  of  such  a 
thing  as  a  separate  estate  or  a  right  of  property  in  her,  has,  by  a  uni- 
form and  consistent  policy,  thrown  safeguards  around  the  acts  of  dis- 
position of  such  estate,  and  exacted  a  strict  respect  to  them.  Our 
statute  is  explidt  in  this  regard.  The  wife  is  protected  from  the 
influence  of  the  husband  and  secured  in  the  enjoyment  of  the  freedom 
of  her  win,  by  the  provision  that  she  is  to  be  examined  by  the  officer 
apart  from  her  husband,  and  that  the  officer  shall  state  this  fact  in  his 
certificate.  It  is  contended,  however,  that  this  certificate  may,  when 
completed  and  recorded,  and  after  it  has  left  the  hands  of  the  officer, 
be  altered  or  amended,  or  an  entirely  new  certificate  be  made,  and  this, 
we  presume — ^f  or  we  see  no  limitation  to  the  principle — at  any  distance 
of  time,  at  least,  so  long  as  he  continues  in  office.  The  statute  seems 
to  contemplate  but  one  certificate.    It  speaks  of  but  one.    Thai  cei- 
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tificate  is  evidence  for  certain  pnrposes;  but  what  would  be  the  effect 
if  several  certificates  were  allowed,  some  qiialif]riiig  or  contradictiiig 
the  rest^  might  not  be  so  easy  to  determine.  If  two  could  be  given, 
why  not  a  dozen? — if  within  six  months,  why  not  within  six  years? 
If  the  certificate  amendatory  of  the  former — ^why  not  in  contradiction 
of  it — denying  all  acknowledgment  of  the  deed?  If  in  respect  to  one 
class  of  deeds,  why  not  to  all?  And  what  would  this  lead  to,  but  the 
putting  aU  land  titles  in  the  power  of  unscrupulous  Notaries,  or  leaving 
them  to  the  mercy  of  their  memories?  These  eertainly  are  serious 
questions.  We  should  have  some  veiy  strong  reasons  or  weighty  au- 
thorities to  sustain  a  proposition  out  of  which  such  results  may  grow. 
We  have  been  furnished  with  only  two  cases  which  seem  to  approach 
the  principle  contended  for  by  the  appellants.  This,  itself,  is  no  incon- 
siderable argument  against  the  pretension.  Very  many  controversies 
have  grown  out  of  the  alleged  defective  acknowledgments,  and  most 
of  these  have  been,  perhaps,  in  consequence  of  misprision,  or  fault  of 
the  Notaries,  or  other  officers  certifying.  Some  of  these  have  been 
hard  cases  upon  purchasers.  The  rights  of  the  wife  have  often,  indeed, 
in  most  of  the  cases,  been  recognized  and  maintained.  If  the  sense  of 
the  profession  and  the  Bench  had  not  been  decidedly  against  the  power 
of  the  officer  to  amend  the  certificate,  it  is  very  strange  that  the 
attempt  had  not  been  made  to  amend  it;  especially,  as  will  be  shown 
hereafter,  as  it  has  been  frequently  attempted  to  prove  the  facts  omit- 
ted by  parol;  and  that,  too,  by  the  evidence  of  Uie  Notary.  By  how 
much  speedier  a  process  could  all  this  have  been  effected,  if  a  Notary's 
certificate  could  at  once  have  been  amended,  or  a  new  one  made  out. 
The  ground  upon  which  the  power  in  question  is  rested  is,  that  the 
certificate  of  a  Notary  is  an  act,  in  pais,  which  he  may  exercise  by 
virtue  of  his  office,  and  at  any  time  while  in  office;  and  that  the  amend- 
ing of  his  acts  is  in  pursuance  of  the  same  g^ieral  authority  which 
enables  him  to  do  them.  But  we  think  this  is  not  correct.  A  Notary 
derives  his  power  from  the  statute  over  these  subjects.  The  special 
duty  and  authority  of  taking  and  certifying  acknowledgments  is  given 
him.  But  he  acts  as  an  officer  with  a  spedal  authority  for  each  par- 
ticular case.  He  is,  in  other  words,  acting  as  under  a  special  com- 
mission for  that  case — clothed  with  a  limited  statutory  power.    He  is 
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to  take  fhe  acknowledgment^  and  certify  it,  as  parts  of  the  same  trans- 
tctioD.  After  taking  the  acknowledgment  and  making  and  deliTering 
ibe  return,  his  functions  cease,  and  he  is  discharged  from  all  further 
authority.  He  has  ezhansted  his  whole  power  over  the  subject,  as 
much  as  a  special  commissioner  created  for  a  particular  purpose  after 
the  adjournment ;  or  a  Court,  after  the  lapse  of  the  term.  If  we  were 
t^  look  to  analogies,  we  see  nothing  which  upholds  this  pretension. 
If.  as  in  some  of  the  States,  particular  officers  clothed  with  authority 
to  take  depositions,  return  them  to  Court,  it  would  scarcely  be  con- 
tended they  had  the  power,  nionths  afterwards,  to  amend  them,  or  to 
make  return  of  new  facts  not  appearing  on  the  return,  when  they 
cloeed  the  commission ;  nor  could  any  other  officer,  except  by  yirtue  of 
eome  statutory  power,  after  he  had  made  return  of  his  proceedings ; 
nor  officers  charged  with  special  inquisitions. 

Mwood  V.  Block  (13  Barb.,  S.  C.  p.  50)  is  a  case  not  dissimilar  to 
this,  both  in  the  facte  and  principles  itivolved.  Mrs.  Elwood  executed 
a  qnitdaim  of  the  premises  in  dispute,  but  flie  acknowledgment  was 
defective  in  the  same  respect  as  fhh  mortgage.  On  the  trial  below, 
the  defendant  offered  the  Commissioner  to  prove  —  and  he  did — that 
he  took  the  acknowledgment  of  Mrs.  Elwood,  and  that  the  same  was 
done  in  compliance  with  the  provisions  of  the  statute.  The  admissi* 
bib'tr  of  this  proof  was  the  matter  before  the  Court  on  appeal.  The 
Court  reviews  the  statutes  of  New  York  on  this  subject,  and  shows  the 
various  changes  made  in  them.  By  Ite  Act  of  1T71,  it  was  provided 
that  no  estate  of  a  femme  covert  should  pass  by  her  deed  without  a  pre- 
mm  acknowledgment,  made  by  her  apart  from  her  husband,  and  a 
certificate  thereof  purporting  that  she  had  been  examined  privately, 
endorsed  on  the  deed,  and  signed  by  the  officer,  etc.  The  same  pro- 
ymon  was  re-enacted  in  1788,  in  1801,  and  1813.  The  Court  says 
that,  in  the  revision  of  the  laws  in  1830,  the  same  provision  was  sub* 
rtantially  re-enacted.  That  statute  is  given,  which  is  almost  identically 
the  same  as  ours.  It  provides  that  no  estate  of  a  married  woman  shall 
pass  by  any  conveyance  not  acknowledged  as  required  by  the  Act; 
Mid  that  the  officer  who  shall  take  acknowledgments  shall  endorse  a 
certificate  thereof,  signed  by  himself,  on  the  conveyance;  and  in  such 
certificate  shall  set  forth  the  matters  fherdn  before  required  to  bedooa 
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take  the  acknowledgment  of  femmes  covert  —  the  law  heing  substan- 
tially the  Bame  as  that  of  California  as  to  the  requisites  of  acknowledg- 
ments, etc.  Some  time  afterwards,  Elliott  moved  the  County  Court  to 
amend  the  certificate  endorsed  on  the  deed,  and  for  the  deed  and  cer- 
tificate, as  amended,  to  be  recorded  —  which  motion  was  granted,  and 
the  new  record  made.  The  question  of  the  validity  of  the  deed  to  pass 
the  estate  of  the  wife  arising  on  this  state  of  facts,  the  Supreme  Court 
of  the  United  States,  on  appeal,  affirmed  the  judgment  below  in  favor 
of  her  titie.  The  Supreme  Court  held  that  the  County  Court  had  no 
jurisdiction,  and  its  order  was  void,  for  the  reason  that  the  statute  had 
given  this  power  to  the  Clerk,  and  the  Court  had  no  supervision  over 
him  in  this  respect.  The  appellants  insisted  that  the  order  of  the 
Court  could  be  disregarded,  and  that  the  amendment  stood  as  the  act 
of  the  Clerk,  having  a  right  to  amend  his  certificate  on  the  back  of 
the  deed  and  make  a  record  of  it.    The  Court  says: 

''Had  the  Clerk  authority  to  alter  the  record  of  hia  certificate  of 
the  acknowledgment  of  the  deed  at  any  time  after  the  record  was 
made?  We  are  of  opinion  he  had  not;  we  are  of  opinion  he  acted 
ministerially  and  not  judicially  in  the  matter.  Until  his  oertificate  of 
the  acknowledgment  of  Elliott  and  wife  was  recorded,  it  was,  in  its 
nature,  but  an  act  m  pais,  and  alterable  at  the  pleasure  of  the  officer. 
But  the  authorify  of  the  Clerk  to  make  and  record  a  certificate  of  the 
acknowledgment  of  the  deed  was  functuM  officio  aa  soon  as  the  record 
was  made.  By  the  exertion  of  his  authority,  the  authority  itself 
became  exhausted.  The  act  had  become  matter  of  record,  fixed,  per- 
manent and  unalterable;  and  the  remaining  powers  and  duty  of  the 
Clerk  were  only  to  keep  and  preserve  the  record  safely. 

'^  If  a  Clerk  may,  after  a  deed,  together  with  the  acknowledgment 
or  probate  thereof,  have  been  committed  to  record,  under  color  of 
amendment,  add  anything  to  tihe  reoord  of  the  acknowledgment,  we 
ean  see  no  just  reason  why  he  may  not  also  subtract  from  it. 

''The  doctrine  that  a  Clerk  may  at  any  time,  without  limitation, 
alter  the  record  of  the  acknowledgment  of  a  deed  made  in  his  office, 
it  would  j>e,  in  practice,  of  very  dangerous  consequence  to  the  land 
titles  of  the  county,  and  cannot  receive  the  sanction  of  this  Court." 

Hut  langiiage  is>  relied  on  by  appeUanti  aa  eatablishing  the  propo- 
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sition  that  the  mere  taking  of  the  acknowledgment  is  an  act  in  pais 
and  subject  to  be  amended  by  the  o£Scer.  But  the  words  of  the  text 
must  be  altered  before  such  a  construction  can  be  given;  for,  after 
the  record  by  the  Clerk  in  Elliott's  case  was  made,  the  power  of 
amendment  ceased;  the  certificate  was  insufficient  to  entitle  the  deed 
to  record  as  to  Mrs.  Elliott;  yet  it  was  recorded,  and  after  the  reoord 
it  was  held  the  Clerk's  power  over  the  snbject  ceased.  Where  is  the 
difference  between  the  Clerk's  power  ceasing  on  his  recording  the 
deed  and  certificate,  and  the  Notary's  power  ceasing  after  the  record- 
ing by  the  Clerk?  The  Court  means  no  more  than  this;  that  while 
Qie  deed  and  acknowledgment  are  in  possession  of  the  Clerk,  and  his 
office  of  properly  certifying  the  acknowledgment  and  recording  the 
papers  unaccomplished,  the  matter  was  in  fieri,  and  he  might  go  <m  at 
any  time  before  he  finished  the  business,  to  complete  it,  just  as  in  this 
case,  if  Ihe  Notary  had  retained  the  papers,  and  had,  in  attempting 
to  write  the  certificate,  made  a  mistake,  he  might  have  rectified  it  at 
any  time  before  he  discharged  himself  of  the  business;  or  ddivered 
the  papers  for  record,  or  possibly  before  they  had  been  recorded.  Bnt 
it  is  not  intimated  that  after  tiie  papers  had  gone  from  his  to  another 
officer's  possession,  and  been  delivered  for  record,  or  actually  recorded, 
he  still  could  control  them.  In  such  case  *^by  the  exertion  of  his 
anthority  the  authority  itself  becomes  exhausted."  The  whole  reason- 
ing of  the  Court,  in  the  section  quoted,  is  direct  to  show  that  the 
Notary  could  have  no  such  authority;  for  all  the  evils  which  are  so 
wdl  stated  would  follow  as  well  from  permitting  alteration  of  the  rec- 
ord to  be  made  by  amendments  of  the  Notary  as  of  the  Clerk.  This 
singular  result,  too,  would  follow.  Under  our  statute  the  Clerk  can 
take  the  acknowledgmait  as  well  as  the  Notary.  The  Notary  may 
amend  the  certificate,  and  therefore,  the  record,  after  the  deed  and 
certificate  are  recorded ;  but  the  Clerh,  by  the  direct  language  of  the 
decision  cited,  could  not.  The  decision  in  1  Peters,  therefore,  only 
amounts  to  this :  that  the  act  is  in  pais  until  some  decisire  act  is  done, 
showing  that  the  ofiioer  has  exercised  his  authority  over  the  subject; 
such  as  recording  the  papers  or  the  like;  but  after  that,  like  other 
cases  of  special  authority,  the  power  once  exercised  is  exhausted. 
We  do  not  deem  it  nBossstaj  to  eritidae  flie  eaae  of  Jordan  fi 
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Corey,  in  2  Carter 's  Ind.  Rep.  385.  That  ease  we  think  wholly  uiisup- 
ported  by  authority.  (See  also  2  Conn.,  527;  3  lb.,  406;  11  lb., 
129;  1  Binney,  470;  9  S.  and  R.,  270.)  In  this  last  case  it  was 
attempted  to  supply  the  defect  by  the  evidence  of  the  magistrate 
taking  the  acknowledgment.  But  the  Court  overruled  the  point,  say- 
ing, "  there  would  be  no  certainty  in  land  titles  if  this  kind  of  evi- 
dence were  admitted.*'  But  if  the  principle  contended  for  be  true, 
why  not  suggest  to  or  permit  the  oflBcer,  while  denying  him  permission 
to  state  the  facts  validating  the  deed  on  oath,  to  certify  them  to  the 
Court? 

The  fact  that  in  some  of  the  cases  cited  the  statutes  construed 
require  the  recording  of  the  deed  to  give  or  complete  the  title,  does 
not  make  the  cases  less  authoritative ;  for  the  reasoning  of  the  Judges 
does  not  rest  upon  this  circumstance. 

We  decided  at  this  term  that  the  homestead  must  be  conveyed  in 
the  same  manner  as  the  separate  estate  of  the  wife^  so  far  as  the 
certificate  of  acknowledgment  is  concerned. 

The  judgment  of  the  District  Court  ia  affirmed. 


LAWRENCE  v.  KNIGHT. 

Wbere  a  Imm  contained  the  nsnai  eovenanta  for  payment  of  rent,  anfl  re-^ntry 
for  non-payment,  and  prorlded  for  the  appraisement  of  ImproTements  erected  by 
the  leasee,  and  payment  of  their  ralne  by  the  lessor  at  the  expiration  of  the 
term,  and  the  lessor  re-entered  for  non-payment  of  rent:  Held,  that  the  lessee 
eonld  not  maintain  an  action  upon  beln;  evicted,  for  the  yaloe  of  his  Improve- 
ments. 

Iff  the  lessee  has  any  remedy*  he  mnst  wait  till  the  expiration  of  (he  time  fixed 
by  his  contract  He  cannot  by  his  own  dsfmnlt  ehaiife  the  terms  of  the  con- 
tract in  his  own  fayor. 

Appeal  from  the  District  Court  of  the  Twelfth  Judidal  District, 
Counl7  of  San  Francisco. 

The  facts  upon  which  this  case  is  made  may  be  briefly  stated  thus: 
The  defendant,  in  1853,  leased  a  lot  in  San  Francisco  to  one  Allen  for 
a,  term  of  seven  years;  the  contract  provided  that  Allen  should  pay 
a  ground  rent  of  fhxee  hundred  and  Uttj  dollars  per  month ;  also, 
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that  lessee  should  erect  certaia  buildingB;  &ese^  at  the  end  of  the 
term,  were  to  be  appraised,  and  their  valne  to  be  paid  by  the  lessor. 
The  interest  of  lessee  was  assigned  and  came  to  the  hands  of  the  pres- 
ent plaintiff.  A  clause  of  forfeiture  for  non-payment  of  rent  was  in 
the  lease;  and  this  condition  having  been  broken  by  lessee  or  his 
assignee,  the  lessor  re-entered. 

The  bill  is  filed  by  the  plaintiff  for  the  value  of  these  improve- 
ments. The  defendant  demurred^  and  the  Court  below  sustained  the 
demnrrer,  and  plaintiff  appealed. 

Heydenfeldt  &  Perley  for  Appellant 

1.  The  defendant,  Knight,  having  teiminated  said  lease  by  his  own 
voluntary  act,  (in  serving  notice  to  that  effect)  is  now  estopped  from 
'ienying  the  consequences  of  that  act;  that  the  "  term  "  is  at  an  end, 
and  the  proper  remedy  is  by  bill  in  equity.  Humphreys  v.  JToltsen- 
ger,  3  Sneed,  228 ;  Alston  v.  Boyd,  6  Humph.  505 ;  Ridley  v.  McNary, 
2  Hnmph.  174;  Herring  v.  Bird,  4  Humph.  362;  6  Humph.  324; 
King  V,  Thompson,  9  Peters,  204;  Ewing,  Admi'r,  v.  Handloy,  4 
littdl,  371;  Bright  p.  Boyd,  1  Story,  494;  HaU  v.  Delaphlaine,  5 
Wisconsin,  206;  Berry  v.  Executor  of  Van  Winkle,  1  Green  Ch. 
(X.  J.)  269;  Copper  ft  Colbath  v.  Wells  &  Hoe,  Saxton,  pt  1,  p. 
10;  4  Edward's  Ch.  Rep.;  and  see  Van  Rennselaer  heirs  v.  Pen- 
niman,  6  Wendell,  569. 

2.  **  Term  *'  is  from  the  Latin  "  iermwus,"  or  end,  and  is  the  dura- 
tion or  continuance  of  the  estate,  and  not  of  the  time  mentioned  in  the 
lease.  A  term  of  two  years  may  be  put  an  end  to  in  one  year  or 
any  lees  time,  by  forfeiture  or  otherwise.  As  to  the  signification  of 
"term/*  see  Taylor's  Landlord  and  Tenant,  sec.  16;  1  Hilliard  on 
Real  Property,  198,  201;  2  Story,  sec.  1316. 

3.  The  *'  term  "  being  thus  ended  by  his  own  act,  prior  to  the  time 
agreed  upon  by  the  parties  for  its  termination,  he  is  liable  at  once 
for  the  value  of  the  improvements,  as  stipulated  in  said  lease,  in  the 
same  manner  as  if  he  had  permitted  said  lease  to  expire  by  its  own 
limitation.  He  cannot  claim  the  benefits  resulting  from  such  termi- 
nation of  the  lease,  to  wit:  the  possession  of  the  improvements  and 
their  renta,  relieved  of  its  burHien;  but  must  take  it  eubjeet  to  the 
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pajment  for  the  value  of  the  improTements.  Baroillhet  v.  Battelle  ei 
al.,  7  Cal.  R.  450;  OaskiU  i^.  Trainor,  3  CaL  R.  334;  Oaskill  v. 
Moore,  4  Gal.  233. 

4.  The  sixty  days  mentioned  in  the  lease,  as  tiie  time  when  said 
appraisers  were  to  be  appointed  prior  to  the  end  of  said  term,  not 
haying  elapsed  between  the  time  when  Knight  gave  notice  that  he 
intended  to  daim  a  forfeiture  and  the  time  of  his  re-entry  into  posses- 
sion of  said  leasehold  premises,  said  plaintiff  is  hereby  released  from 
the  performance  of  such  impossible  act,  the  defendant  having  pnt  it 
out  of  plaintiff's  power  to  comply  with  such  condition. 

5.  The  appointing  appraisers  was  an  act  to  be  done  by  defendant, 
the  same  being  a  benefit  to  him.  Because  it  was  only  upon  condition 
that  said  appraisement  be  made,  that  said  defendant  was  entitled  to 
an  extension  of  time  for  the  payment  of  said  appraised  amount 


Shattuck,  Spenc&r  A  Reickeri  for  Respondeat 

The  demurrer  raises  the  following  questions:  First,  Can  a  lessee, 
who  has  forfeited  the  lease  by  the  non-payment  of  rent,  and  that  for- 
feiture has  been  judicially  declared,  maintain  an  action  on  the  cove- 
nants of  the  lessor,  to  be  performed  only  when  the  ietm  is  to  be  com- 
plete and  ended? 

Second.  If  such  an  action  can  be  maintained,  can  it  be  done  when 
the  term  is  ended  by  the  default  of  the  lessee  in  refusing  to  pay  rent^ 
or  only  when  the  term  has  expired  by  limitation? 

These  are  questions  of  practical  importance,  and  if  new,  might  be 
interesting;  but  they  have  both  been  settled  by  this  Court  in  Whipley 
V.  Dewey  et  ais^  8  CaL  B.  38. 

This  lease,  as  the  times  changed,  bore  a  high  ground  rent  It  had 
years  yet  to  run.  The  lessee,  or  assignee,  refuses  to  pay  that  rent. 
The  landlord,  after  waiting  for  months  in  vain  for  his  rents,  declares 
a  forfeiture  by  its  terms,  and  re-enters,  thereby  losing  his  high  rent 
for  the  balance  of  the  term. 

The  buildings  are  newer,  and  iherefore,  are  worth  more  now  (han 
they  will  be  at  the  end  of  the  term. 

It  iaalso  fappotaU^  that  at  the  end  of  the  term  building  material 
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and  labor  will  be  cheaper  than  at  preasnt^  and  the  building,  therefore^ 
worth  kflB  than  it  is  now,  irreepectlTe  of  its  age. 

Now,  if  the  lessee  ean^  by  his  own  wrong,  tenninate  a  leaae,  and 
tten  take  adyantage  of  that  wrong  and  hare  his  building  yalned  in  its 
never  state,  and  compel  his  landlord,  not  only  to  pay  him  this  extra 
prioSi  bnt  to  pay  him  this  yearn  before  the  tinie  contracted  for,  it 
woold  be  a  wonderfnl  way  to  rid  one^a  oelf  of  a  leaae  that»  by  the 
change  of  times,  had  become  onerona. 

Third.  We  sabmit>  that  haying  forfeited  the  lease  on  his  part»  and 
rendered  it  yoid  as  to  tim%  the  knee  cannot  afterward  sue  upon  it 
It  is  dead  as  to  him,  and  he  cannot  inToke  ita  aid. 

This  suit  is  founded  on  a  contract  rendered  yoid  as  to  the  plaintiff 
by  its  own  terms  and  by  his  own  showing.  It  cannot  be  sustained, 
and  the  demurrer  is  properly  interposed.  The  plaintiff  cannot  now, 
or  at  any  future  time,  sustain  a  suit  upon  this  dead  contract 

If  he  has  any  rights,  they  are  at  the  end  of  the  term,  and  in  equity, 
not  in  law.  If,  at  the  end  of  the  term,  he  can  show  that  the  building 
ifl  worQi  more  to  flie  landlord  than  lie  has  lost  in  rents  by  the  default 
of  the  plaintiff,  an  account  can  flien  be  taken;  but  not  now,  for  tiie 
reaaoQ  that  it  cannot  now  be  ascertained  what  the  building  will  be 
vorth  then,  nor  how  much  the  landlord  will  lose  in  the  w^y  of  rents. 

Ftmrih.  In  reyiewing  briefly  the  pofaats  taken  by  tiie  appellant,  we 
may  obserye  as  to  flie  first,  (hat  Ike  propoiition  is  iorongly  staM. 

Knight  did  not  terminate  the  lease  ^  by  his  own  yoluntary  act" 
He  was  satisfied  with  it;  did  not  wish  to  terminate  it,  but  the  appel- 
lant would  not  comply  with  its  terms;  refused  to  pay  rent;  and  to 
re-enter  was  the  landlord's  only  remedy.  It  is  an  abuse  of  terms  to 
call  that  a  voluntary  aot  fSor  whi<di  he  should  suffer;  that  was  forced 
upon  him  by  the  bad  conduet  of  the  lessee.  Second.  The  eases  mted 
to  support  the  proposition  are  inapplicable. 

Those  decisions  point  to  two  classes  of  cases: 

1.  Where  one  has  contracted  for  the  purchase  of  land,  and  under 
nidi  contract  has  gone  into  possession  and  made  improyements,  increas- 
ing the  yalue  of  the  land:  upon  a  rescission  of  the  contract,  the  yalue 
of  the  improyements  shall  be  set  off  against  the  rents  and  profits. 

1  Where  one  has  placed  a  lelatiye  in  possession  of  land,  under  the 
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idea  that  it  will  be  donated,  and  valuable  improvements  are  made  with 
this  expectation,  if  the  donation  fails,  the  value  of  the  improvements 
shall  be  paid  for. 

All  this  is  reasonable,  bnt  none  of  the  cases  or  principles  apply 
to  this. 

The  explanation  of  the  word  term,  nnder  the  second  head  or  point, 
is  likewise  erroneons.  "  A  term  dgnilSes,  not  only  the  limitation  of 
time,  but  the  estate  and  interest  that  pass  for  such  time/'  Taylor's 
Landlord  and  Tenant,  sec.  16. 

To  limit  it,  therefore,  to  the  estate  is  erroneous.  The  end  of  the 
term,  as  found  in  the  lease,  evidently  means  the  end  of  the  time  men- 
tioned therein :  the  time  when  the  lease  expires  by  its  terms,  and  not 
the  ending  of  the  estate  by  the  default  of  tiie  lessee. 

The  estate  may  be  forfeited,  but  the  tim^  wh^i  the  lease  ends,  >and 
when  the  landlord  is  to  perform  his  covenants,  is  certain  and  fixed  by 
the  lease. 

The  authorities  cited  do  not  sustain  the  third  proposition  of  the 
appellant.  Baroillhet  v.  Battelle,  7  Cal.  B.  480,  decides  that  where 
the  lessee  mortgages  the  building  for  the  payment  of  rent,  the  lo^nd- 
lord  may  foreclose  such  mortgage  for  rent  in  arrear;  nothing  nu>re. 
Oaskill  V.  Trainer,  3  Oal.  B.  334,  simply  shows  that  the  non-pajnotient 
of  rent  will  not  work  a  forfeiture  of  the  lease,  unless  the  rent  be 
demanded  as  at  common  law.  Gteskill  v.  Moore,  4  Cal.  B.  283,  only 
decides  that  a  mechanic's  lien  upon  a  leasehold  estate  is  not  destroyed 
by  a  forfeiture  of  the  lease  and  a  subsequent  improvement  by  the 
landlord. 

It  is  submitted  that  neither  of  these  cases  supports  ttie  proposition  ; 
much  less  is  it  supported  by  its  own  reasoning. 

The  fourth  and  fifth  propositions  of  appellant  are  sustained  by  no 
authority,  and  seemingly  are  not  sound* 

Baldwin,  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court  —  Field,  J.,  concurring. 

We  think  the  demurrer  was  rightly  sustaiiied.  The  argument  of 
the  respondent  we  think  conclusive,  to  show  that  the  plaintiff  or  hig 
assignee  can  be  in  no  better  situation,  after  having  violated  the  con^ 
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tnct  of  lease,  than  if  they  had  complied  with  it.  If  they  had  com** 
plied  with  it,  the  bnildinga  would  hxve  been  appraised  at  the  end  of 
the  term  and  at  their  then  rahie,  which  probably  would  have  been 
?ery  different  from  the  present  yalne.  The  only  ranedy  of  the  lessor 
for  the  recoTery  of  his  rent  was  the  ie»entry.  This  remedy  was 
secured  to  him  by  contract  Because  he  has  ayailed  himself  of  his 
dear  right,  he  does  not  subject  himself  to  an  entire  change  of  the  con- 
tract, both  as  to  time  of  payment  and  amount.  If  this  were  so,  all  a 
(essee  would  have  to  do,  under  a  contract  of  this  sort,  to  rid  himself, 
at  any  time,  of  a  bad  bargain,  would  be  to  refuse  to  pay  his  rent,  and 
claim  at  once  payment  for  his  improvements;  an  operation  by  which 
he  might  make,  and  could  not  lose. 

If  the  plaintiff  has  any  remedy,  he  must  wait  until  the  time  expires 
which  the  contract  has  fixed.  He  cannot,  by  his  own  default,  change 
in  his  own  favor  the  tennt  at  the  contnet,  and  fix  upoo  the  lessor  a 
contract  he  never  made. 

Judgment  afSrmed. 


SCRIBER  9.  HASTEN. 

Wbcrt  tte  Acftedaat  eoDtneted  with  a  factor  who  was  In  hla  debt  for  certain 
foodi,  hot  before  he  took  them  awaj  was  Infermea  that  a  portion  of  them 
belonged  to  another,  hie  taking  inch  portion  waa  an  nnlawfni  aeeumptloa  of 
ownership,  and  a  conyerslon  of  the  property. 

A  notice  of  the  ownerahlp  of  the  gooda  which  would  pnt  the  defendant  on  liiqntry 
la  sofllelent 

la  neh  a  eaae,  no  demand  le  neeeesary  prcTlone  to  bringing  salt 

Appeal  from  the  District  Gourt  of  fhe  Fifteenth  Judicial  District, 
County  of  Butte. 

This  was  an  action  to  recover  damage  for  the.  wrongful  taking  of 
eertain  goods^  the  property  of  plaintiff. 

The  cause  was  tried  in  the  Court  below  without  a  ju.y,  and  from 
flie  finding  of  the  Judge,  the  following  facta  appear: 

Abel  ft  Honty  were  oommission  merchants^  doing  Iwsiniwi  hi  On^ 

»aliodoiii(a( 
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buying  and  selling  on  fheir  own  aooonnt.  In  Febroaiy,  1857,  tbe 
plaintiff,  Scriber,  left  at  their  house  a  lot  erf  merchandise  to  be  sold  on 
commission.  In  May,  1857,  Abel  &  Monty  became  embarrassed,  and 
their  goods  in  the  store  were  attached  by  Stewart  &  Co.  On  the 
eleventh  day  of  May,  def aidant,  Masten,  being  also  a  creditor  of  Abel 
&  Monly,  made  an  arrangement  with  tiiem  and  with  Stewart  ft  Co.,  to 
the  effect  that  Abel  ft  Monly  should  give  their  notes,  with  Masten  as 
endorser,  to  Stewart  ft  Co.  for  about  $2,100,  and  Stewart  ft  Co. 
should  dismiss  the  attachment,  and  Abd  &  Monty  should  make  a 
transfer  of  the  goods  to  Masten.  This  was  done;  during  the  n^gotiar 
tion,  Monty  informed  Masten  that  there  were  some  goods  in  the  store 
left  them  on  commission.  On  the  same  day  Masten  took  possesdon  of 
the  goods,  and  on  the  next  day  remoTod  them,  together  with  those  left 
by  plaintiff  to  be  sold  on  commission.  Abel  ft  Monty  were  present 
when  the  goods  were  removed,  and  objected  to  the  removal  of  certain 
articles  belonging  to  plaintiff;  but  their  objection  was  not  heeded  by 
Masten;  whereupon  Scriber  brought  this  action  against  Masten  to  re- 
cover the  value  of  the  goods  left  by  him  with  Abel  ft  Monly.  No  de- 
mand was  made  of  Masten  previoua  to  the  bringing  of  suit.  Plaintiff 
had  judgment  in  the  Court  below,  and  defendant  appealed. 

Mesiick  A  8we$ey  for  Appellant. 

The  Court  erred  in  rendering  a  judgment  for  the  plaintiff: 

Ist.  Because  the  Court  finds  that  there  was  no  demand  and  refusal 
shown. 

2d.  Because  Abel  ft  Monty  were  not  technical  factors,  and  the 
notice  given  to  Masten  at  the  time  of  the  transfer,  '^  that  there  were 
some  goods  in  the  store  left  them  on  eommission/'  without  stating  what 
they  were  or  where  they  were,  was  insufficient  to  render  his  possession 
of  the  goods  tortious.  7  Term  B.  860;  6  Cal.  B.  888;  5  Cal.  R. 
404. 

3d.  Because  the  findings  show  that  the  defendant  took  possession 
of  the  store  and  all  the  goods,  under  such  insufficient  notice^  and  had 
possession  of  the  same  a  day  before  Abel  ft  Monty  objected  to  the 
removal  of  the  butter  and  cheese. 

4tk  The  tensfer  waa  good,  at  jleast  to  tbe  intoEest  Abel  ft  Monty 
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bad  in  the  goods  left  on  commission,  for  storage,  commisdonSy  etc., 
tnd  Hasten  had  a  right  to  take  possession. 

5.  Hasten  having  taken  possession  of  the  store  and  the  goods  of 
^he  plaintiff,  intermixed  with  those  he  purchased,  it  was  his  duly  to 
exercise  ordinary  care  in  the  protection  and  preservation  of  the  same; 
he  therefore  was  not  liable  in  any  action,  thongh  he  removed  them, 
without  a  demand  and  refusal,  so  long  as  no  actual  conversion  is  shown. 

6.  To  enable  the  plaintiff  to  recover,  he  should  have  averred  and 
ihown  that  he  had  discharged  all  lien  or  claim  of  the  factor,  to  either 
the  factor,  his  transferee  or  pawnee,  or  that  he  had  made  tender 
thereof.     5  Dumford  &  East,  644. 

Ftrumf  for  Bespondent 

The  only  question  in  this  case  is,  whether  a  demand  and  refusal  was 
necessary,  under  the  facta  set  forth  in  the  findings  of  the  Court,  to  fix 
defendant's  liability.  The  proposition  of  defendant's  counsel,  that  it 
was  necessary  to  make  a  tender  of  conmiissions  before  plaintiff's  right 
of  action  could  accrue,  being  entirely  novel  and  utterly  unsupported 
by  any  authoriiy  in  the  books,  we  shall  not  discuss.  Undoubtedly,  a 
factor  has  a  lien  on  his  principal's  goods  for  his  commisaions,  but  it  is 
for  the  factor  to  assert  that  lien  where  it  exists. 

It  is  contended  that  as  the  property  was  delivered  to  defendant  on 
the  day  before  he  undertook  to  move  it,  and  was  ordered  not  to  remove 
it  by  Monty,  therefore  he  came  rightfully  in  possession,  and  a  demand 
and  refusal  were  necessary  to  constitute  a  conversion.  To  this  we 
answer,  fint,  he  did  not  come  into  the  possession  of  it;  and  i^candly,  if 
he  did,  a  subsequent  removal  after  notice  of  plaintiff's  ownership  was 
fer  8$  a,  conversion  of  it 

Fini.  We  contend  that  fliere  was  no  delivery  to  defendant  of  the 
goods  in  question  belonging  to  plaintiff. 

The  Court  simply  finds  that  Abel  &  Moniy  delivered  to  defendant 
all  ^the  goods."  What  goods?  Why,  the  goods  they  sold  to  him. 
What  goods  did  they  sell  to  him?  All  the  goods  in  the  store  belong- 
ing to  them. 

Defendant  tiieref ore,  in  fact,  never  had  any  delivery  to  him  of  plain- 
tiff's goods,  and  therefore,  in  taking  possession  of  thmn,  committed 

▼ok  XL— to 
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a  tort.  But  assuming  that  he  did  come  into  possession  by  delivery  to 
him  from  Abel  &  Monty;  the  very  assumption  of  that  possession  by 
defendant  was  a  conversion.  Abel  &  Monty  had  no  right  to  sell  their 
principars  goods,  and  defendant,  knowing  that  they  were  the  goods  of 
another  party,  had  no  right  to  buy  them.  His  very  purchase,  under 
such  circumstances,  was  tautamount  to  a  conversion.  Cowan's  Treat- 
ise, vol.  Ist,  p.  231;  see  same  authority,  pp.  340,  34i,  342,  343;  Dure!) 
V.  Hosier,  8th  Johnson,  445;  Evrard  v.  Coffin,  6th  Wendell,  603. 

"  The  ^suming  a  right  to  dispose  of  property,  or  exercising  a 
dominion  over  it  to  the  exclusion  or  in  defiance  of  plaintiff's  right,  i.- 
a  conversion.  Bristol  v.  Burt,  7th  Johnson,  254,  and  cases  there  cited; 
Eeynolds  v.  Shuler,  5th  of  Cowan,  323;  and  see  as  particularly  appli- 
cable to  the  present  case,  Connah  v.  Hale,  23d  Wendell,  462. 

Baldwin,  J.,  delivered^  the  cq)inion  of  the  Court  —  Fibld,  J.,  con- 
curring. 

This  appeal  is  without  merit.  The  tmlawful  assumption  by  de- 
fendant of  the  ownership  or  dominion  of  the  plaintiff's  property,  was 
a  conversion  of  it.  If  the  defendant  did  not  know,  at  the  time,  he 
contracted  with  the  factors,  his  debtors,  that  plaintiff  owned  the  goods 
he  knew  it  before  he  removed  them.  If  the  factors  had  a  lien  for 
commissionB,  under  {h,e  circumstances,  the  defendant,  who  took  away 
the  goods,  and  subjected  the  plaintiff  to  the  cost  and  trouble  of  get- 
ting them  back  or  recovering  their  value,  had  not.  There  was  no 
necessity,  of  any  demand  against  a  conscious  wrong  doer. 

Whether  the  notice  given  by  the  factors  to  the  defendant  wis  to 
precise  as  to  identify,  with  exactness,,  the  goods  in  cmtroversy,  it  was 
certainly  enough  to  put  th(P  defendant  on  inquiry,  and  this  inquiry 
would  have  easily  given  him  the  proper  information.  If  he  choso  to 
proceed  without  malcing  inquiry,  and  to  remove  all  thci  goods,  lie  ia 
responsible  for  the  Qonseqi^encea.    / 

Judgm^ent  afiOnned.        . 


•T," 

/ 
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An  acknowledgment  of  service  of  summons  ts  only  snfBclent  when  reduced  to 
writing  and  subscribed  by  the  party.    A  verbal  acknowledgment  Is  not  sufficient. 

nie  general  rule  of  Courts  of  EJqulty  In  foreclosure  salts  is.  that  all  persons 
materially  interested  should  be  made  parties,  tai  order  that  complete  Justice 
may  be  done  and  multiplicity  of  suits  avoided. 

It  Is  not,  however,  absolutely  essential  in  all  cases  to  make  subsequent  incum- 
brancers, prior  to  suit  of  foreclosure,  parties  to  the  suit.  If  not  so  made,  they 
are  not  bound  by  the  decree ;  but  they  are  not  necessary  parties  to  a  decree  as 
between  the  mortgagor  and  mortgagee*  and  In  many  cases  where  the  value  of 
the  property  is  less  than  the  mortgage.  It  may  be  unimportant  to  the  mortgagee 
to  make  them  parties,  and  it  would  be  a  great  hardship  to  compel  htm  to  make 
them  so. 

Their  equity  of  redemption  from  the  foreclosure.  If  not  made  parties,  continues, 
and  this  they  can  assert  at  any  time  within  the  period  allowed  by  the  Statute 
of  Limitations. 

The  equity  of  redemption  of  a  subsequent  Incumbrancer  who  has  been  made  a 
rarty  and  had  his  day  In  Coart,  Is  by  the  decree  taken  away,  leaving  only  the 
statutory  right 

la  an  action  of  foreclosure  of  mortgage,  when  there  are  several  subsequent  in- 
cumbrancers, who  have  been  duly  served  with  process  and  suffered  default,  and 
one  who  was  not  served,  and  when  it  appears  that  the  property  has  not  been  sold 
under  the  decree  for  a  sum  less  than  the  amount  due  upon  the  mortgage,  and 
no  question  as  to  the  regularity  or  fairness  of  the  sale  is  made,  the  defenditnts 
so  served  are  not  in  the  position  to  complain  that  their  co-defendant  was  not 
properly  served. 

In  an  action  against  the  maker  of  a  note  or  the  acceptor  of  a  Mil  of  exehange>>  th 
which  the  place  of  payment  is  fixed.  It  Is  not  necessary  to  aver  preeentment  at 
that  place  and  refusal  to  pay. 

Ihe  failure  to  make  presentment  at  the  place  named  wonld  not  discharge  the  debt, 
but  could  only  be  pleaded  In  defense  as  to  the  question  of  costs  and  damagep. 

WUd  et  oL  9.  Van  Valkenborgh  (7  Gal.  166)  overruled. 

Apfbal  from  the  District  Oourt  of  the  Fifteenth  Judicial  District^ 
Ommty  of  Colusa.  i. 

This  waa  a  anit  to  foreclose  a  mortgage  execnted  by  the  defendant, 
Tatty  npon  certain  premises  sitaated  in  Colusa  County,  to  seciire  the 
payment  of  his  promissory  note  to  the  plaintiff.  The  note  bears  date 
on  the  fourth  of  February,  1856,  and  is  for  the  sum  of  $6,900,  pay- 
able to  the  plaintiff  or  order,  one  year  from  the  seyenth  of  March, 
1856,  at  the  banking  house  of  D.  0.  Mills  &  Co.,  at  Sacramento  city, 
with  interest  at  the  rate  of  three  per  cent  a  month,  to  be  paid  at  its 
maturity,  iinth  four  hundred  and  twenty  dollars  for  (lie  use  of  the 
interest  in  the  meantime.  The  mortgage  bears  the  same  date,  and 
▼as  duly  acknowledged  and  recorded.  The  complaint  sets  forth  tho 
note  and  mortgage,  and  ialleges  the  matority  and  non-payment  of  ihi) 
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note,  and  the  non-payment  of  any  interest  thereon^  and  that  sinoe  fhe 
execution  of  the  mortgage  the  def  endants,  Wilson,  Jordan,  Middlemasa 
and  Page,  administrators  of  the  estate  of  Coonce,  '^  have  acquired,  or 
claim  to  have  acquired,  some  interest  in  the  premises,'^  and  are  there- 
fore made  parties;  and  concludes  with  a  prayer  for  a  personal  judg- 
ment against  the  defendant,  Tutt,  and  for  the  foreclosure  of  the  mort- 
gage and  sale  of  the  mortgaged  premises,  and  execution  against  his 
property  for  any  balance  of  the  judgment  remaining  unsatisfied  out  of 
the  proceeds ;  and  for  general  relief. 

The  defendants,  Tutt,  Jordan,  Wilson  and  Page  were  personally 
served  with  summons;  and  the  SheriflPs  certificate  states  that  service 
was  made  on  the  defendant  Middlemass  ^  by  an  acknowledgment  from 
him."  Page  demurred  to  the  complaint,  and  his  demurrer  being  sus- 
tained, the  suit  was  discontinued  as  to  him.  The  default  of  the  other 
defendants  was  taken,  and  a  personal  judgment  rendered  against  th? 
defendant  Tutt  for  the  sum  of  $12,339.27,  with  a  decree  directing  h 
sale  of  the  mortgaged  premises,  the  application  of  the  proceeds  to  the 
satisfaction  of  the  judgment,  the  surplus  to  go  to  the  mortgagor,  and 
execution  to  issue  for  any  deficiency,  and  adjudging  that  the  defend- 
ants be  barred  and  foreclosed  of  all  equity  of  redemption  in  the  prem- 
ises from  and  after  the  delivery  of  the  deed  to  the  purchaser  at  the  sale. 

From  this  judgment  and  decree  the  appeal  is  taken.  Pending  ihc 
appeal,  the  defendant  Tutt  has  filed  a  release  of  errors.  The  other 
defendants  assign  as  errors,  Ist.  The  want  of  proof  of  service  of  sum- 
mons on  the  defendant  Middlemass ;  2d.  Want  of  entry  of  the  default 
of  flie  defendants;  3d.  Excess  in  the  personal  judgment  against  de- 
fendant Tutt,  and  its  rendition  without  proof  of  the  amount  due; 
4flL  The  foreclosure  of  their  equity  of  redemption;  and  5th.  Want  of 
any  averment  in  the  complaint  of  a  presentation  of  the  note  for  pay- 
ment at  Uie  banking  house  in  the  City  of  Sacramento,  where,  by  its 
terms,  it  is  made  payable. 

P.  £.  Bdw(urd9  S  L.  Sanden,  fr.,  for  AppellaiitB, 

An  of  the  appeUants  were  seoeasary  pArties.  The  complaint  directly 
avers  their  interest  in  fhe  subject  of  the  controversy;  and  the  ^  genera] 
rule  is,  that  for  the  purpose  of  effecting  an  equitable  adjustment  among 
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ail  peracMW  interested  in  the  mortgaged  property,  all  parties  in  inUrui 
ihall  be  made  also  parties  to  the  suit  *  *  When  all  parties  in 
interest  aie  before  the  Conrt,  the  decree  will  be  made  sach  as  to  sat- 
isfy all  their  mutual  and  respective  equities.''  2  HiUiard  on  Mort- 
gages, 110.  To  the  same  in  effect,  but  more  in  extenso,  is  1  Daniell's 
Chan.  240.  The  former  authority  is  among  the  latest,  if  not  the  latest, 
upon  the  subject 

It  is,  howerer,  insisted  for  the  respondent,  that  the  authorities  are 
very  conflicting  upon  the  point,  and  of  coune,  that  their  weight  pre* 
ponderates  in  his  favor.  From  a  careful  examination  of  the  ooUation 
cited  in  Stor/s  Equity  Pleadings,  section  193,  and  the  notes  appended, 
ve  have  been  forced  to  a  different  conclusion.  In  fact,  it  would  appear 
that  Justice  Story  conceived  his  first  doubts  in  view  of  Mr.  Calvert's 
authority. 

It  will  also  be  observed  that  Mr.  Calvert's  views  were  only  expressed 
in  regard  to  questions  arising  between  an  elder  and  younger  mortgagor, 
and  can  have  no  direct  application  to  other  cases.  Here  it  is  noi 
averred  that  the  appdlants  are  mortgagees,  and  it  is  to  be  taken  most 
strongly  against  the  pleader.  They  are  to  be  taken  not  as  mortgagees^ 
and  in  fact,  were  not.  But  even  r^arding  them  as  such,  the  cats  ia 
not  within  the  purview  of  any  of  the  authorities  cited.  There  may  be^ 
and  are,  cases  in  which  a  subsequent  mortgagee  is  not  a  necessary 
party ;  and  there  may  be,  and  are,  cases  in  which,  from  the  existence  of 
particular  facts,  be  is  an  essewiial  party. 

Begarding  the  appellants  as  severally  holding  younger  mortgages, 
whether  they  are  of  equal  or  diverse  execution  and  effect,  justice  can* 
not  be  dispensed  without  having  all  in  Court.  Each  has  the  right  of 
redemption^  and  is  subject  to  contribute  towards  the  redemption  of  the 
whole,  according  to  the  equities  of  all.  A  forKari,  it  is  palpably  inequi- 
table to  bring  in  some  of  such  younger  mortgagees,  and  leave  others 
ont,  80  as  to  throw  the  whole  burden  upon  the  former. 

In  Daniell's  Chan.  261,  it  is  said,  that  ^  The  mortgagee  is  entitled 
to  insist  that  the  whole  mortgaged  estate  be  redeemed  together;  and 
for  the  purpose  that  all  the  persons  interested  in  the  several  estates  txt 
mortgages  should  be  made  partim  to  a  biU  seeking  an  aooount  or 
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redemption.''    And  he  adds,  that  the  owner  of  a  part  of  an  relate 
mortgaged  for  the  same  snm  must  bring  in  the  owner  of  the  remainder. 

In  a  late  case,  Vice  Chancellor  Bruce  held  that  even  snbaeqaent 
judgment  creditors  are  necessary  parties.  Cited  in  2  Hilliard  <m 
Mortgages,  115,  116. 

So,  if  the  right  of  redemption,  as  in  this  case,  become  ^  severed  after 
the  mortgage,''  all  must  be  made  parties.    Ibid.  118. 

So  it  is  irregular  to  proceed  against  one  alone  for  a  foreclosure,  when 
another  is  in  possession  under  his  claim;  and  here  such  possession  la 
averred.'     Ihid.  119. 

We  think  it  unnecessary  to  encumber  this  argument  with  citations 
of  other  authorities.  We  believe  that  a  plain  and  common  sense  appli- 
cation of  these  elementary  propositions  will  unmistakably  take  this  case 
without  the  range  of  those  cited  for  the  respondent. 

The  New  York  cases  of  Cox  v.  Wheeler  and  Andrews  v.  Woloott, 
cited  by  the  counsel,  have  no  application.  In  neither  were  the  facts 
even  remotely  like  these.  The  first  was  the  case  of  f c>reclosure  in  pais, 
under  the  statute  of  that  State.  In  both  the  mortgages  had  been  given 
to  secure  debts  to  become  due  by  instalments.  Sales  had  been  made 
to  enforce  payment  of  the  first  instalments;  and  the  principal  question 
was  whether  the  purchasers  took  subject  to  the  incumbrances  for  the 
secured  instalments,  or  relieved  therefrom.  In  neither  is  the  ques- 
tion of  parties  mentioned  otherwise  than  incidentally,  and  the  head 
notes  give  no  intimation  that  such  a  question  was  before  the  Court.  - 

It  is  said  that  Middlemass  is  not  prejudiced;  for  the  decree  is  void  as 
against  him  for  the  want  of  service  of  process.  We  reply,  that  he  is 
prejudiced.  He  had  a  right  to  be  in  Court,  and  to  be  there  by  regular 
process.  He  cannot  rightfully  be  subjected  to  the  costs  of  that  and 
of  this  Court  If  any  decree  at  all  was  taken,  he  had  a  right  to  exact 
an  adjustment  of  all  equities  between  himself  and  all  the  others,  and 
that  none  should  be  taken  which  did  not  adjust  such  equities. 

All  Courts,  and  especially  those  of  equity,  aid  in  bringing  litigation 
to  an  end,  and  are  averse  to  the  unnecessary  creation  of  costs.  It  is 
said  that  the  other  appellants  are  not  prejudiced,  for  they  had  both  the 
equitable  and  statutory  right  to  redeem.  We  reply,  all  the  consider- 
ations applied  to  Middlemass;  and  further^  we  insist  that  they  were 
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prejudiced  by  a  decree  which  was  null  as  against  Middlemass,  which 
determined  their  right  of  redemption,  and  failed  to  adjufet  any  of  the 
equities  between  him  and  themselves. 

This  case  does  not  stand  as  if  the  respondent  had  sued  the  mort- 
gagor alone.  He  sued  all,  and  averred  the  interest  of  all  in  the  prop- 
erty. They  had  a  right  to  expect  and  demand  that  he  should  proceed 
regularly  against  all;  that  they  should  not  be  bound  by  the  decree, 
unless  all  the  interested  of  all  were  bound.  There  is  a  marked  differ- 
ence between  a  case  which  omits  the  mention  of  other  parties  or  the 
statement  of  facts  showing  that  others  are  interested,  and  one  in 
which  the  bill  itself  charges  the  interests  and  parties, 

Rcbinson,  Beaity  £  Heaeock  for  Respondents. 

That  as  to  the  first  assignment  of  error,  we  admit  that  there  was 
no  sufficient  service  of  process  on  the  defendant,  Middlemass,  and  as 
to  him,  the  said  decree  must  be  reversed  or  reframed.  Whether  the 
reversal  of  the  decree  as  to  Mliddlemass  will  affect  the  validity  of  the 
decree  as  to  the  other  defendants,  depends  on  several  propositions, 
which  we  will  proceed  to  discuss. 

The  first  of  these  propositions  is,  whether  subsequent  incumbrancers 
are  necessary  parties  to  a  bill  of  foreclosure,  or  only  proper  parties? 

On  the  first  proposition,  we  admit  the  authorities  are  conflicting. 

Many  of  the  books  say,  all  subsequent  incumbrancers  are  necessary 
parties.  A  much  larger  number  sajrs,  they  are  not  necessary  but 
convenient  parties.  The  authorities  are  collated  by  Story  in  his  work 
on  Equity  Pleading,  section  193,  and  the  notes  thereto.  Story,  in  his 
last  note  to  this  section,  (fifth  edition  of  the  work)  quotes  approvingly 
from  Mr.  Calvert's  work  on  Parties  in  Equity.  Calvert  concludes 
from  a  review  of  all  the  authorities,  that  subsequent  mortgagees  are 
not  necessary  parties.  It  must  be  admitted  that  it  has  been  the  almost 
universal  practice  in  this  State,  not  to  make  subsequent  mortgagees 
parties.  There  is  certainly  no  adjudication  in  this  State  determining 
that  they  are  necessary.  If  the  Court 'were  now  to  render  such  a 
decision,  it  would  disturb  a  large  amount  of  property,  and  no  bene- 
ficial resull:  would  be  attained. 

But  if  we  examine  those  authorities  which  say  thej  are  necessarj 
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parties^  we  will  find  that  term  needs  qualification.  Some  of  the  caeee 
go  to  this  extent^  that  the  Chancellor,  if  he  discovers  from  the  plead- 
ings that  there  are  subsequent  incumbrancers  who  are  not  parties  to 
the  suit,  will  order  them  to  be  brought  in,  and  will  refuse  to  proceed 
with  the  case  until  they  are  made  parties.  These  cases  are  quoted 
to  show  that  subsequent  incumbrancers  are  necessary  parties.  But  it 
may  well  be,  that  the  same  Court  which  would,  before  decree,  require 
the  parties  to  be  brought  in,  would  not  reverse  the  decree  nor  set  it 
aside  after  it  had  been  rendered  and  a  sale  made  under  it.  We  appre- 
hend that  few,  if  any,  cases  can  be  found,  which  have  gone  this 
length;  and  if  any  have  gone  to  this  length,  it  is  because  the  decree 
has  been  so  drawn  that  it  might  be  dangerous  in  its  operation  to  the 
party  or  parties  not  before  the  Court 

In  this  case  we  propose  to  show  that  no  injury  could  accrue  to 
Middlemass,  by  letting  the  decree  stand  as  to  the  other  defendan4a. 

In  Cox  V.  Wheeler,  7th  Paige's  Hep.,  page  250,  Vice  Chancellor 
Denio,  in  giving  his  opinion,  says:  "  The  purchaser  would  acquire  by 
the  sale  all  the  title  which  the  mortgagor  had  at  the  time  of  the  ex- 
ecution of  the  mortgage,  discharged  from  the  incumbrance  of  the 
mortgage;  or  in  other  words,  the  purchaser  would  acquire  the  whole 
estate  and  interest  of  the  mortgagor  and  of  the  mortgagee." 

The  Chancellor  and  other  Vice  Chancellors  seem  to  have  concurred 
in  this  view. 

In  16th  Barbour's  Bep.,  page  25,  in  the  case  of  Andrews  9.  Wol- 
cotty  Gridley,  J.,  says:  ^  It  is  a  mistake  to  say  that  the  purchaser 
only  takes  the  title  of  the  mortgagor.  He  takes  the  title  of  both  the 
mortgagor  and  mortgagee  united.  If  there  be  any  covenants^  they 
run  with  the  land  and  become  vested  with  the  purchaser  at  the  mort- 
gage sale,  and  he  may  maintain  an  action  upon  them." 

Then  it  appears  to  us  that  the  effect  of  a  sale  under  this  decree 
would  be  the  same  as  to  title,  whether  any  of  the  defendants  except 
Tutt  were  or  were  not  before  the  Court.  It  would  pass  all  the  tiUe 
which  either  Tutt  or  Montgomery  had  the  day  the  mortgage  was  exe- 
cuted, and  nothing  more.  As  to  the  other  ddFendants  except  Middle- 
mMm,  they,  having  been  served  with  process^  vrould  be  barred  the 
equity  of  IedemptLOl^  unleas  they  should  eome  in  vrithin  the  statutory 
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time  and  redeem.  In  regard  to  MiddlemasB,  he  would  stand  on  the 
same  footing  as  if  lie  had  not  been  made  a  party.  He  would  be 
allowed  the  statutory  time  to  redeem,  after  being  brought  properly 
before  the  Court. 

The  next  question  is,  can  flie  decree  in  its  present  form  (it  being 
corrected^  so  far  as  it  bars  flie  right  of  redemption  of  Middlemass) 
injure  Middlemass?  If  the  purchaser  under  ihat  decree  either  brings 
qectmenty  or  asks  the  Court  leave  to  sue  out  a  writ  of  assistance 
against  Middlemass,  if  he  has  or  claims  a  title  distinct  from  and 
foperior  to  that  of  Montgomery  and  Tutt»  he  can  defend  under  it. 
He  is  not  barred  or  estopped  by  the  decree.  If  he  acknowledges 
holding  under  the  mortgagor  or  mortgagee,  he  can,  if  it  is  attempter! 
to  torn  him  out,  file  his  bill  to  redeem  and  ask  a  stay  of  proceedings^ : 
and  the  Court  would  allow  him  to  redeem,  even  giving  him  time  within 
fte  statotory  limit  of  six  months,  on  a  proper  showing. 

As  to  the  other  defendants  who  have  been  served,  they  admit 
the  truth  of  the  allegations  in  the  bill.  They  hold,  as  their  silence 
admits,  in  subordination  to  the  mortgage  title.  All  the  interest  thov 
can  have  in  this  litigation  arises  from  their  right  to  redeem.  They 
have  been  brought  before  the  Court  and  notified  of  what  is  beinsr 
done.  They  have  two  methods  of  redeeming.  One  is,  to  come  into 
Court  with  the  money,  make  the  redemption  under  the  supervision  of 
file  Court,  and  pray  for  a  proper  decree  fixing  their  respective  rights. 
Or  failing  to  do  this,  they  may  make  the  statutory  redemption  at  any 
time  within  six  months  after  the  sale.  Failing  to  answer,  they  waived 
their  right  to  pay  into  Court  The  statotory  redemption  is  a  thincr 
done  without  the  interposition  of  the  Court,  and  the  fact  as  to  whether 
or  not  Middlemass  was  before  the  Court,  could  neither  aid  nor  hinder 
tte  other  defendante  in  exercising  their  righte. 

The  next  assignment  of  error  is,  that  no  default  was  taken  against 
fte  defendante.    To  this  we  have  two  answers. 

1st.  There  was  a  default  teken:  and 

2d.  It  would  make  no  difference  if  fliere  was  no  default. 

The  entering  of  a  default  is  only  to  teke  away  the  n'ofht  of  fiHn<? 
in  answer,  whidi  ean  he  done  at  any  time  before  the  default  fa  teken 
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or  judgment  rendered.    No  answer  was  filed  before  the  signing  of  the 
decree.    That  would  be  aa  good  aa  if  forty  defaults  were  taken. 

FiELD^  J.,  after  stating  the  facta^  ddiTered  the  opinion  of  the  Court 
—  Baldwin,  J.^  concurring. 

The  first  assignment  of  errors  is  well  taken.  An  acknowledgment 
of  service  U  only  sufficient  when  reduced  to  writing  and  subscribed  by 
the  party.  (Prac.  Act,  sec.  33.)  A  verbal  acknowledgment  to  the 
Sheriff  will  not  suffice.  The  decree  is,  therefore,  invalid  as  against 
Middlemass.  Over  him  the  Court  never  acquired  jurisdiction.  So 
far  as  he  is  concerned  the  decree  must  be  reversed.  This  disposition 
of  the  case  as  to  Middlemass  raises  flie  inquiry,  how  far  the  reversal  as 
to  him  can  affect  the  decree  as  to  the  other  defendants;  and  this 
involves  a  consideration  of  the  question  whether  he  was  an  indispens- 
able party  to  the  foreclosure.  It  does  not  appear  what  was  the  nature 
of  the  interest  he  possessed  or  asserted  in  the  mortgaged  premises, 
whether  that  of  subsequent  purchaser  or  incumbrancer.  The  com- 
plaint simply  alleges  that  he  and  the  other  defendants,  since  the  exe- 
cution of  the  mortgage,  have  acquired,  or  daim  to  have  acquired, 
some  interest  in  the  premises.  The  brief  of  counsel  ^eaks  of  him  aa 
a  subsequent  incumbrancer,  and  we  will  assume  this  to  be  the  fact  in 
the  consideration  of  the  case. 

The  general  rule  of  Courts  of  Equity  is,  that  all  persons  materially 
interested  in  the  subject  matter  of  the  suit  ought  to  be  made  partiea. 
in  order  that  complete  justice  may  be  done,  and  a  multiplicity  of  suits 
avoided ;  and  this  requires  subsequent  incmnbrancers,  existing  at  the 
filing  of  the  bill,  to  be  made  parties  in  a  suit  for  a  foreclosure  of  .^ 
mortgage.  They  are  interested  in  the  property,  and  imleas  made 
parties,  their  rights  will  not  be  affected  by  the  decree;  and^  to  this 
extent  they  are  necessary  parties.  This  is  the  view  taken  by  this 
Court  in  Whitney  v.  Higgins,  10  Cal.  B.  547.  The  purchaser, 
under  the  decree,  takes  a  title  only  as  against  the  parties  to  the  suit; 
and  that  it  may  possess  stability  and  security,  all  persons  interested  in 
the  estate,  at  the  time  suit  is  instituted,  whether  purchasers,  heirs, 
devisees,  remaindermen,  reversioners,  or  incmnbranoen^  should  be 
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made  parties.  And  it  is  the  general  practice,  when  it  appears  before 
decree  that  there  are  such  persons  not  made  parties,  for  the  Court  to 
order  the  case  to  stand  over  nntil  they  are  brought  in;  but  the  practice 
is  not  imperative.  It  was  remarked  long  ago,  by  Lord  Alvanley,  in 
the  Bishop  of  Winchester  v,  Beavor,  (3  Ves,  317)  that  it  was  the 
usual  and  common  practice,  almost  without  exception,  to  make  all 
incumbrancers  parties;  but  he  hoped  the  Court  was  not  ''hound  to 
insist  upon  dU  incumbrancers  being  parties/'  It  is  true,  the  languagt? 
of  many  of  the  adjudged  cases  would  seem  to  indicate  that  subsequent 
incumbrancers  are  necessary,  in  the  sense  that  they  are  indispensable 
parties;  but,  as  is  justly  observed  by  Mr.  Justice  Story,  "  perhaps  the 
solicitude  of  Courts  of  Equity  to  make  a  final  settlement  of  the  rights 
of  all  persons  interested  in  such  a  suit,  has  carried  them  to  an  extent 
scarcely  justifiable  in  point  of  principle  or  convenience.''  (Story's 
Equi^  Plead.,  sec.  193,  note  2.) 

The  cases  are  not  easily  reconcilable.  That  siubsequent  incum- 
brancers  are  proper  parties  is  clear;  that  they  are  necessary  parties  to 
1  complete  adjustment  of  all  interests  in  the  property  is  equally  clear; 
that  the  Chancellor  would  be  justified  in  ordering  them  to  be  brought 
in  when  not  made  parties,  is  also  clear;  but  we  do  not  think  they  are 
in  all  cases  indispensable  parties  to  a  decree  determining  the  rights  of 
the  parties  before  the  Court  as  between  themselves.  The  property 
mortgaged  may  be  insufiicient  to  cover  the  debt  secured;  the  incum- 
brancers may  be  so  numerous  and  their  claims  so  large,  that  the  par- 
ties possessing  the  latest  liens  could,  by  no  possibility,  receive  any  por- 
tion of  the  proceeds  of  the  sale.  It  would  be  not  only  a  great  incon- 
venience, but  a  great  hardship,  to  compel  the  mortgagee  in  such  case 
to  bring  in  all  such  persons  who  have  acquired,  without  any  fault  of 
his,  liens  upon  the  property.  As  the  foreclosure  suit  is  prosecuted 
for  his  benefit,,  the  expenses  of  making  the  subsequent  incumbrancers 
parties  must  fall  upon  the  estate,  and  in  instances  within  our  experi- 
ence would  have  exhausted  its  entire  proceeds.  We  do  not  think, 
then,  that  subsequent  incumbrancers  are  indispensable  parties.  If  not 
made  parties,  their  rights  cannot  be  affected;  they  are  not  bound  by 
the  decree;  their  equity  of  redemption  from  the  purchaser  continues, 
and  fhii  thej  can  assert  at  any  time  within  the  period  allowed  by  the 
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statute  of  limitatioiis.  (Whitney  v.  Higginfi,  10  Cal.  547;  Haines  v. 
Beach,  8  Johns.  Ch.  459 ;  Entworth  v.  Lamhert  et  al.,  4  Johns.  Ch. 
606.) 

It  appean  from  the  aUegationa  of  the  complaint,  which  are  to  be 
taken  as  confeaaed  by  the  defendants  who  were  properly  aerved  and 
suffered  d^nlt;  that  the  plaintiff  sold  the  property  in  controTersy  to 
Tutt,  and  took  ai  the  time  the  mortgage  in  suit  as  security  for  the 
purchase  money,  and  that  the  interests  of  the  other  defendants  were 
acquired  subsequently.  It  appears  also  that  the  property  has  been  sold 
under  the  decree  for  a  sum  less  than  the  amount  due  upon  the  mort- 
gage, and  no  question  as  to  the  regularity  or  fairness  of  the  sale  is 
made.  Those  defendants  are  not,  therefore,  in  a  position  to  complain 
that  their  co-defendant  was  not  properly  served  with  process.  They 
set  up  no  defense  under  or  in  connection  with  him  to  defeat  the  decree, 
or  lessen  the  amount  found  due  on  the  mortgage;  and  the  decree  does 
not  undertake  to  determine  any  rights  as  between  the  defendants. 

The  next  assignment  of  errors  is  the  want  of  any  entry  of  the 
default  of  the  defendants.  To  this  there  are  two  conclusiye  answers. 
Isl  That  the  default  was  entered,  and  the  counsel  of  the  appellant  is 
mistaken  in  his  statement;  and  2d.  It  would  be  of  no  consequence  if 
it  had  not  been  entered.  The  entry  of  the  default  only  cuts  off  the 
right  to  answer,  and  this  is  as  effectually  done  by  the  decree. 

There  is  an  excess  of  two  hundred  and  twenty-three  dollars  in  the 
amount  of  the  personal  judgment  against  defendant,  Tutt.  The  error 
arose  from  allowing  interest  at  the  rate  of  ten  per  cent,  a  year  upon 
the  amount  of  interest  due  at  the  maturity  of  the  note.  Interest 
upon  interest  already  due  cannot  be  allowed,  except  in  pursuance  of  a 
written  engagement  of  the  parties.  (Act  to  reg.  Int,  Wood's  Dig. 
551.)  The  interest  upon  the  note  should  have  been  calculated  at  the 
rate  of  three  per  cent,  a  month  from  its  date  to  the  date  of  the  entry 
of  the  decree,^  and  then  added  to  the  principal.  The  amount  thus 
found  due,  added  to  the  four  hundred  and  twenty  dollars,  with  interest 
at  ten  per  cent,  a  year  from  the  maturity  of  the  note,  would  haye 
made  up  the  true  amount  for  which  judgment  should  have  been  ren- 
dered. The  error  is  not  one,  however,  of  which  the  defendants  can 
take  advantage.    The  defendant,  Tutt^  has  released  all  «rron.    The 
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defendant^  MiddIeiiiii8B>  is  not  bound  by  the  judgment;  and  in  ease  he 
should  seek  to  enforce  hit  equity  of  ledemption^  the  crae  amount  to 
be  paid  by  him  can  then  be  ascertained.  The  other  defendants  ha^e 
lost  thar  lij^t  of  redemption.  Their  statutory  right  is  gone  from  the 
lapse  of  six  months  since  the  sale  under  the  decree;  and  their  equi- 
table rights  as  distinct  from  their  statutory  right,  is  gone,  for  they 
hsTS  had  their  day  in  Court,  and  it  is  barred  by  the  decree.  (Whit- 
nejr  v.  Higgina^  10  Cal.  554.) 

The  decree  recites  that  the  case  was  considered  ^upon  the  plead- 
ings and  eyidenee.''  This  is  sufficient  to  show  that  the  requisite  proof 
was  presented  to  the  Court  of  the  amount  due,  eren  if  any  proof  had 
been  necessary  upon  the  default  of  the  defendants.  But  even  were 
this  otherwise^  the  preeunrption  would  be  indulged  to  support  the  pro- 
ceedings that  the  Court  below  was  informed  of  the  matter  in  a  proper 
and  regular  manner.    (Crane  v.  Brannan,  3  C&l.  19S.) 

The  clause  in  the  decree  foreclosing  the  equity  of  redemption  of  the 
defendants  is  an  useless  formula,  which  does  not  enlarge  the  effect  of 
the  decree,  or  any  rights  of  the  purchaser  under  it  (McMillan  9. 
Richards,  9  CaL  412.)  The  equitable  right  to  redeem  property  sold 
onder  a  decree  of  foreclostire  held  by  subsequent  incumbrancers  is 
merged  into  the  statutory  right,  not  by  any  force  given  to  the  lan- 
guage of  the  decree,  but  by  the  fact  that  they  have  had  their  day  in 
Oonrt,  aad  an  opportunity  of  setting  up  any  equities  they  possessed. 
After  the  decree,  they  stand  as  to  their  right  of  redemption  in  the 
same  position  as  ordinary  judgment  debtors. 

The  question  presented  by  the  last  assignment  of  errors,  is,  whether 
any  averment  in  the  complaint  of  the  presentation  of  the  note  at  the 
phee  where  by  its  terms  it  was  made  payable  was  essential.  We  pass 
over  the  objection  that  the  question  cannot  be  raised  for  the  first  time 
on  q>peal,  and  upon  which  we  express  no  opinion,  as  it  is  not  pressed 
bj  counsel,  and  will  consider  the  question  as  if  regularly  taken  in  the 
Court  below.  The  question  has  been  frequently  discussed  in  the 
Courts  of  the  several  States,  and  in  the  Federal  Courts;  and  at  this 
day  it  is  the  received  doctrine  in  the  XTnited  States,  that  in  a  suit 
against  the  maker  trf  a  promissory  note,  or  the  acceptor  of  a  bill  of 
exehaafe — and  there  is  no  distinction  between  the  two  classes  of  eases 
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—  payable  at  a  partictQar  place,  it  is  uBiiecessary  to  aver  a  presenta- 
tion for  payment  at  the  place  in  the  complaint,  or  to  prove  such  pre- 
sentation at  the  triaL  The  role  is  different  in  England  as  to  promis- 
sory notes,  as  we  shall  hereafter  observe.  The  American  doctrine 
proceeds  upon  the  ground  that  the  maker  or  acceptor  is  the  principal 
debtor;  that  the  debt  is  not  discharged  as  to  him  by  the  omission  or 
neglect  to  demand  payment  when  it  becomes  due  at  the  place  where 
the  same  is  payable;  that  it  is  due  generally,  and  will  continue  due 
until  paid,  though  the  creditor  is  not  present  at  the  time  and  place 
designated  to  receive  payment;  and  that  it  is  matter  of  defense  on 
the  part  of  the  maker  or  acceptor  to  show  his  readiness  with  the  funds 
at  the  time  and  place,  and  the  omission  or  neglect  of  the  plaintiff  to 
present  the  paper  for  payment;  and  such  defense  will  be  only  a  bar  of 
the  damages  and  costs,  and  not  of  the  debt. 

The  question  as  to  the  necessity  of  proof  of  demand  of  payment  at 
the  place  designated  arose  before  the  Supreme  Court  of  New  York,  in 
1809,  in  a  suit  against  the  acceptor  of  a  bill  of  exchange,  payable  at  a 
mercantile  house  in  London  (Foden  et  ai.  v.  Sharp,  4  Johns.  183) 
and  the  Court  said:  '^  The  holder  of  a  bill  of  exchange  need  not  show 
a  demand  of  payment  of  the  acceptor  any  more  than  of  the  maker  of  a 
note.  It  is  the  business  of  the  acceptor  to  show  that  he  was  ready  at 
the  day  and  place  appointed,  bnt  that  no  one  came  to  receive  the 
money,  and  that  he  was  always  ready  afterwards  to  pay.''  In  Wolcott 
V.  Van  Santvoord  (17  Johna.  248)  the  precise  question  involved  in  the 
ease  at  bar  was  decided.  That  was  an  action  against  the  acceptor  of 
an  inland  bill,  payaUe  at  the  Bank  of  IJticay  and  the  declaration  con- 
tained no  averment  of  demand  at  the  bank,  or  at  any  particular  place, 
and  for  want  of  the  averment  the  defendant  demurred.  The  Court 
gave  judgment  for  the  plaintiff,  and  Mr.  Chief  Justice  Spencer,  who 
delivered  the  prevailing  opinion,  reviews  the  English  cases,  and  shows 
their  contradictoiy  character  on  the  necessity  of  the  averment  or  proof. 
"  The  non-attendance,"  says  the  Chief  Justice,  ''of  the  holder  of  the 
bill  at  the  time  and  place  of  payment  can  produce  no  worse  oonse- 
quences  to  him  than  if  he  had  attended,  and  the  acceptor  had  also 
been  present  and  tendered  the  money,  which  the  holder  had  refused 
to  accept    Under  such  a  state  of  facts,  what  is  the  legal  consequence? 


STTPEEMB  COUBT  — OCTOBER  TERM.  1858.  319 

Mbntgomt^  •.  Tntt 

t 

It  18  perfectly  well  settled  that  when  a  debt  or  duty  exists,  duch  as  the 
payment  of  a  snm  of  money,  a  tender  of  the  money,  though  it  be  re- 
fmedy  does  not  eztingaish  the  debt  or  duty,  bnt  it  remains  obligatory 
on  the  party  owing  the  debt  or  dnty ;  as  if  an  obligation  be  for  the  pay- 
ment of  a  less  stun,  this  being  a  dnty  and  part  of  the  obligation,  shall 
not  be  lost  by  tender  and  refusal ;  for  if  he  pleads  a  tender,  he  shall  say 
uncore  prittf^  (km.  Dig.,  tit  Condition,  L.  4,  Go.  lit  207-a.)  In 
Giles  r.  Hartie  (1  Lord  Raym.  254)  Holt,  C.  J.,  ruled  that  *'  though  a 
tender  is  made,  and  the  plaintiff  refuses  the  money,  yet  the  tender  can* 
not  be  pleaded  in  bar  of  the  action,  neither  in  debt  nor  assumpsit,  but 
in  bar  of  the  damages  only;  for  the  debtor  shall,  nevertheless,  pay  his 
debt  This  is  a  principle  too  familiar  to  eyery  lawyer  to  require  a 
ftateroent  of  the  numerous  authorities  to  support  it  Nor  is  it  neces- 
^rs,  where  a  regular  tender  has  been  made,  and  a  refusal  to  accept 
it,  for  the  plaintiff  to  make  a  special  demand  subsequently,  and  before 
he  brings  his  action ;  the  action  itself  is  a  demand/'  And  in  refer- 
ence to  the  case  of  Bowes  v.  Howe,  in  the  Exchequer  Chamber  (5 
Taunt  30)  in  which  it  was  decided  that  in  an  action  against  the  maker 
of  the  note  by  the  payee  or  bearer,  where  the  place  of  payment  is 
designated,  a  presentation  at  that  place  for  its  payment  is  a  condition 
piecedent,  and  an  omission  to  aver  such  presentment  in  the  declara- 
tion is  fatal  in  arrest  of  judgment  or  in  error,  the  Chief  Justice 
remarks:  "It  is  perfectly  certain  that  the  Exchequer  Chamber  did 
not  proceed  on  the  ground  that  the  debt  demanded  was  a  collateral 
obligation  or  promise.  They  not  only  do  not  say  so,  but  the  case  did 
not  admit  of  their  saying  so,  for  the  action  there  was  against  the 
maken  of  a  note  payable  at  the  Workington  Bank ;  and  I  never  can 
conceiye  that  decision  to  be  law,  that  a  mere  failure  to  present  a  note  at 
the  time  and  place  of  payment,  and  making  a  demand,  shall  exonerate 
the  party  forever,  though  the  debt  or  duty  remains ;  the  principle  of  it 
is  that  the  undertaking  was  a  condition  precedent,  and  that  the  duty 
could  not  be  enforced  without  a  strict  compliance  with  the  condition ; 
and  it  goes  the  whole  length  of  deciding  that  even  a  subsequent  demand 
or  any  other  form  of  action  would  be  ineffectual.  For  if  the  condition 
must  be  averred  and  proved,  and  there  has,  in  fact,  been  no  demand, 
the  holder  of  tiie  note  must  be  remedilesa.    From  sndi  a  doctrine  I 
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entirely  dissent,  and  must  think  that  the  time  and  place  of  payment 
aie  merely  fnodai,  forming  no  easential  part  of  the  contract;  that  it  la 
incun^bent  on  the  defendant,  whether  the  payee  was  at  the  place  at 
the  time  appointed  or  not»  to  show  in  hia  defense  that  he  was  there 
ready  and  willing  to  pay,  and  that  the  payee  did  not  come,  etc.;  that 
the  consequences  of  the  absence  of  tibe  payee,  under  such  dream- 
stances,  unless  he  makes  a  subseqaent  special  demand,  and  there  be 
then  a  refusal,  are  merely  that  he  must  be  content  with  receiving  the 
sum  originally  payable;  and  if  he  sue,  without  having  made  a  special 
demand,  he  loses  all  claim  to  damages  and  costs,  and  will  himself  be 
subject  to  them. 

In  Caldwell  v.  Cassidy  (8  Cowan,  271)  tlie  same  question  arose  in 
a  suit  against  the  maker  of  a  promissory  note^  payable  at  the  Franklin 
Bank,  New  York.  The  defendant  pleaded  that  he  was  at  the  time  and 
place  of  payment  mentioned  in  the  note,  ready  and  willing  to  pay  the 
money,  and  ever  since  had  been  and  was  then  ready  and  willing  to  pay 
at  the  bank,  but  that  the  plaintiff  never  demanded  payment  nor  pre- 
sented the  note  for  payment  at  the  bank.  On  demurrer  the  plea  was 
held  bad  in  being  in  bar  of  the  action  and  not  of  the  damages,  and  in 
not  showing  the  defendant  was  ready  by  bringing  the  money  into 
Court,  and  the  plaintiff  had  judgment  In  the  opinion  of  the  Court, 
Savage,  C.  J.,  says :  "  Whatever  be  the  rule  in  other  Courts,  the  rule  of 
this  Court  must  be  considered  settled  in  the  case  of  Wolcott  v.  Van 
Santvoord ;  that  when  a  promissory  note  is  payable  at  a  particular  place 
on  a  day  certain,  the  holder  of  the  note  is  not  bound  to  make  a  demand 
at  the  time  and  place,  by  way  of  condition  precedent  to  the  bringiug  of 
an  action  against  the  maker.  But  if  the  maker  was  ready  to  pay  at 
the  time  and  place,  he  may  plead  it  as  he  would  plead  a  tender,  in  bar 
of  damages  and  costs,  by  bringing  the  money  into  Court*' 

In  Green  v.  Goings,  decided  in  1850,  (7  Barb.  653)  the  same  rule 
as  to  the  proof  of  presentation  is  maintained.  In  that  case  the  draft 
was  accepted,  payable  at  the  Onondaga  County  Bank,  and  the  Court 
held  that  as  between  the  acceptor  and  endorser,  the  acceptor  was  liable 
without  demand  of  payment,  although  the  draft  was  accepted  payable 
at  a  particular  place;  lliat  in  such  cases  the  acceptor  is  the  principal 
debtor  liable  without  demand,  a  suit  as  in  other  cases  of  a  pieeedejat 


SUPBEME  COUBT— OCTOBEH  TBBM,  1858.    321 

Montcomery  v.  Tntt. 

debt  or  duty  being  a  raflSdent  demand:  citing  the  casee  above  from 
Johnion  and  Cowan. 

The  same  question  came  before  the  Supreme  Court  of  Massachuaetti 
in  1812^  in  Buggies  v.  Patten,  (8  Mass.  479)  in  a  suit  against  thd 
maker  of  a  promissory  note  payable  at  the  Penobscot  Bank,  kept  at 
Buckstown.  The  defendant  pleaded  that  he  was  present  at  the  ma* 
turity  of  the  note  at  the  Bank,  ready  and  willing  to  pay  according 
to  the  tenor  of  his  promise,  in  one  of  the  several  counts  of  the  declara* 
lion,  and  that  the  plaintiff  was  not  there  ready  or  present  to  recdTe 
the  payment;  and  on  demurrer,  the  Court  held  that  this  was  no  bar 
to  an  action  on  a  promise  to  pay  money,  and  that  the  issue  tendered 
^u  an  immaterial  one. 

In  Carley  v.  Vance  (17  Mass.  389)  the  question  was  again  pre* 
sented  in  a  suit  agdnst  the  maker  of  a  note,  payable  **  at  Mr.  E.  L/s 
coimting-room,  in  Cross  street,  Boston.''  The  defendant  pleaded  a 
deposit  of  the  funda  before  the  maturity  of  the  note  with  E.  L.  for  its 
}«yment,  and  that  E.  L.  waa  ready  with  the  money  to  pay  the  note  at 
his  counting-room  on  the  day  it  became  due,  but  that  the  plaintiff 
was  not  there  to  receive  it;  and  on  demurrer  the  plea  was  held  bad 
for  want  of  proffert  of  the  money.  The  Court,  in  its  opinion,  says: 
^The  objection  taken  in  tfan  caae  to  the  dedaration  for  the  want  of 
an  allegation  of  a  demand  at  the  time  and  place  appointed  for  pay- 
ment, cannot,  we  think,  be  maintained.  It  is  difficult  to  reconcile 
all  the  cases;  but  the  wdght  of  authority  ia  oppoeod  to  the  objection, 
and  it  has  no  foundation  in  prindple.'' 

The  same  rule  as  to  the  proof  of  demand  of  payment  was  main- 
tamed  in  1834,  in  Fayson  «.  Whiteomb,  (15  Pick.  218)  in  whidi  the 
Court  observes,  that  whatever  may  be  considered  the  law  in  England 
on  the  point,  it  has  been  settled  in  Massachusetts  that  no  such  demand 
ib  neoessary. 

In  Maine  the  same  mle  prevails.  (Bacon  v.  Dyer,  3  Fair.  19; 
Bemick  v.  OTEyle  et  al.,  Ihid.  840;  McKomey  v.  Whipple,  31 
Maine,  98.)  In  Remick  v.  O^yle,  the  Supreme  Court  of  that  State 
held  that  in  an  action  against  the  maker  of  a  promissory  note,  payable 
at  a  particular  time  and  place,  it  ia  unnecessary  to  aver  a  presentment 
at  auch  time  or  place;  and  when  such  averment  is  made,  the  plaintiff 
You  XL— ti« 
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may  recover  without  offering  proof  in  its  sapport,  inaamnch  as  it  may 
be  stricken  ont,  and  still  leave  the  declaration  sufficient. 

The  same  doctrine  is  maintained  in  the  Courts  of  the  other  New 
England  States.  (Eastman  v.  Fifield,  3  N.  H.  333;  Otis  if.  Barton, 
10  N.  H.  433;  Hart  0i  al.  v.  Green,  8  Vt  191;  Eldred  ir.  Haw6% 
4  Conn.  465.)    • 

In  this  last  case  Mr.  Chief  Justice  Hosmer,  of  the  Supreme  Court 
of  Connecticut,  after  referring  to  the  diversitv  and  contrariety  of 
opinion  expressed  by  the  English  Judges  on  the  subject  in  question, 
and  citing  the  cases  of  Wolcott  v.  Van  Santvoord  (17  John.  S48)  and 
Garley  v.  Vance,  (17  Mass.  389)  observes  that  the  weight  of  decision 
appears  to  be  much  against  the  legal  necessity  of  averring  a  demand 
at  the  place  appointed  for  payment;  and  says: 

*^  On  principle,  I  am  led  to  a  similar  result.  What  was  the  intent 
and  understanding  of  the  parties  in  rendering  the  note  payable  at  a 
eertain  place?  Was  it  that  the  debt  should  be  lost  if  there  was  not  a 
■fcriet  preocntment  and  demand  on  the  day  and  at  the  place  of  pay- 
ment; or  was  it  only  tiiat  the  debtor  should  stand  excuaed  of  damages 
and  costs  if  he  were  ready  to  pay  the  money  at  tiiat  place  according 
to  Us  oontraet?*^ 

''In  support  of  the  rigid  oonafaruetioii,  rendering  the  demand  a  con- 
dition precedent)  tiiere  are  the  wards  of  the  contract  only;  but  tiiat  a 
presentment  and  demand  were  not  understood  to  be  an  essential  part 
ef  the  contract,  flie  wbjsct  matUr  and  liie  sffeets  and  wiuequences 
make  it  abundantly  manifest. 

^  It  can  scarcely  be  believed  that  the  creditor  should  agree  with  his 
debtor,  or  that  the  latter  should  request  an  agreement,  if  through  acci- 
dent or  negligence  the  demand  were  not  strictly  made  at  the  time  and 
place  prescribed,  that  an  honest  debt  should  be  forever  lost;  and  yet, 
on  this  foundation  rests  the  defendant's  objection.  In  subversion  of  this 
idea  it  is  indisputably  established,  where  a  mere  duty  is  promised  to  be 
paid  upon  request,  (and  every  promissory  note  presupposes  an  ante- 
cedent debt)  that  no  actual  request  is  necessary.  1  Sand.  32.  And 
although  this  rule  may  be  varied  by  an  express  agreement  of  the  par- 
ties, yet  such  an  agreement  should  appear  with  unquestionable  force.'* 
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''It  may,  however,  be  inquired;  if  the  specification  of  place  in  the 
contract  was  not  intended  to  form  a  condition  precedent,  by  binding 
down  the  party  to  a  strict  demand  at  the  place,  what  else  conld  it 
intend?  This  question  proceeds  on  the  supposition  that  the  insertion 
of  the  place  of  payment  in  the  note  could  subserve  no  valuable  pur- 
pose but  the  one  for  which  the  defendant  insists.  In  contravention  of 
this  idea,  it  is  very  apparent  that  the  mentioning  of  a  place  of  pa}- 
ment  is  attended  with  important  uses.  It  enlarges  the  privilege  of  a 
promisee  of  a  note,  by  conferring  on  him  a  right  to  expect  a  receptioii 
of  his  money  at  a  specified  place  other  than  that  with  which  the  law 
had  invested  him.  It  imparts  a  privilege  to  the  maker  of  a  note,  bj* 
authorizing  payment  at  a  certain  place,  and  not  limiting  him  to  a  per* 
sonal  demand;  and  often  relieves  him  from  the  risk  attendant  on 
keeping  a  large  sum  of  money  in  his  house.  Superadded  to  this,  it 
confers  on  him  the  power,  by  a  readiness  to  discharge  his  contract  at 
the  place  prescribed,  to  prevent  the  accumulation  of  interest  or  the 
burden  of  costs.  To  assert  that  this  construction  of  the  contract  is 
free  from  all  possible  inconveniences,  I  do  not  feel  myself  justified ; 
bnt  it  is  demonstrably  dear  that  the  inconveniences  are  less  to  the 
debtor  than  the  loss  of  the  debt,  which  attends  the  other  construction, 
would  be  to 'the  creditor.** 

In  Weed  v.  Van  Houten  (4  Halsted,  189)  the  question  was  pre- 
sented to  the  Supreme  Court  of  New  Jersey;  and  the  Chief  Justice 
in  his  opinion,  after  a  review  of  nemerous  English  and  American 
cases,  expresses  his  entire  concurresice  in  tiie  rule  established  by  the 
American  decisions,  which  he  is  satisfied  is  most  conformable  to  sound 
reason;  most  conductive  to  public  convenience;  best  supported  by  the 
general  prindples  and  doctrines  of  the  law,  and  most  awBimilated  to 
the  decisions  which  bear  analogy  mope  or  less  directly  to  the  subject. 

The  same  rule  is  established  by  the  Supreme  Court  of  Pennsyl- 
vania, in  Fitler  v.  Beckley,  2  Watts  &  Sgt  458 ;  by  the  Supreme 
Court  of  Ohio^  in  Administrators  of  Conn.  v.  Executors  of  Gana,  1 
HanL  483 ;  by  the  Supreme  Court  of  Illinois,  in  Butterficld  v.  Kin- 
zie,  1  Scam.  445 ;  by  the  Supreme  Court  of  Tennessee^  in  McNaiiy 
f.  Bell,  1  Terger,  602,  and  Mulkerrin  v.  Hannum,  2  Terger.  81 ;  by 
fli0  Cwai  of  Appeals  of  Virginia,  in  Watkins  v.  Crouch  ft  Co.,  6 
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Leigh,  522 ;  by  the  Court  of  Appeals  of  Maryland,  in  Bowrie  v.  Duval, 
1  Gill  &  John.  181 ;  by  the  Supreme  Court  of  Texas,  in  Edwards  v. 
Husbrook,  2  Texas,  578;  by  the  Supreme  Court  of  Mississippi,  in 
Washington  v.  Planters'  Bank,  1  How.  230 ;  by  the  Supreme  Court  of 
Alabama,  in  Irwin,  Admr.,  v.  Withers,  1  Stewart,  234,  and  in  Evans 
t'.  Gordon,  8  Porter,  142 ;  and  by  the  Supreme  Court  of  the  United 
States,  in  Wallace  v.  McConnell,  13  Peters^  136. 

The  ruling  of  the  Courts  of  Indiana,  Louisiana,  and  of  this  State, 
form,  so  far  as  we  are  able  to  ascertain,  the  only  exceptions  to  the 
c<Jie)wise  uniform  current  of  decisions  in  the  United  States  on  the 
question  under  consideration.  After  the  Supreme  Court  of  Indiana 
had  laid  down  the  rule  that  the  presentation  at  the  place  of  pavment 
must  be  averred  and  proved,  (Palmer  v.  Hughes,  1  Black.  328)  the 
Legislature,  probably  finding  it  worked  only  inconvenience  and  injua* 
tice,  interfered  and  changed  the  rule.     (Rev.  Stat.,  1843,  p.  711.) 

The  decisions  of  the  Supreme  Court  of  Ijouisiana  do  not  present 
the  question  in  any  new  light  from  the  earlier  English  cases.  (MeUon 
v.  Croghan,  3  Martin,  422;  Warren  v.  Alnutt,  12  La.  454;  Frenes 
y  Carrillo  v.  Bank  of  United  States,  10  Bob.  533.) 

In  England,  previous  to  the  decision  of  the  case  of  Bowe  v.  Young 
by  the  House  of  Lords  in  1820,  (2  Brod.  and  Bing.  165)  there  was 
great  diversity  and  contrariety  of  opinion  on  the  question  among  the 
Judges.  In  Callaghan  v.  Aylett,  (3  Taunton,  397)  decided  by  the 
Common  Pleas  in  1811,  it  was  held  in  an  action  against  the  acceptor 
of  a  bill  payable  generally,  but  accepted  payable  at  a  particular  place, 
that  the  plaintiff  must  prove  a  presentation  at  the  place  designated. 

In  the  same  year  the  Eang's  Bench  held,  in  Fenton  v.  Ooundry,  IS 
East.  449,  that  it  was  unnecessary  to  aver  a  presentation  at  the  par- 
ticular place  where  by  the  acceptance  the  bill  was  made  payable; 
that  the  acceptance  bound  the  party  generally  and  universally,  and 
Ihat  the  action  itself  was  a  demand  upon  the  party  sued.  Previous 
to  this  decision.  Lord  EUenborough  had  held  at  nisi  prius,  in  1808, 
in  Lyon  v,  Sundins,  (1  Camp.  423)  that  the  acceptor  of  a  bill  pay- 
able at  a  particular  place  was  liable  universally;  that  the  place  of 
acceptance  formed  no  part  of  the  contract,  and  did  not  reqaiie  to  bo 
■et  oat  in  the  declaration;  and  in  1810,  in  Nicholas  ir» 
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(2  Camp.  498)  that  there  was  no  neceeaity  of  proving,  in  a  suit 
against  the  maker  of  a  promissory  note,  the  presentment  at  the  place 
designated.  In  this  last  case,  the  counsel  for  the  plaintifl  stated  that 
he  had  a  witness  ia  Court  to  prove  the  presentation  at  the  banker's 
the  day  the  note  became  dne;  but  Ellenborough  replied  that  he  was 
afraid  to  admit  such  testimony,  lest  doubtb  should  arise  as  to  its  neces- 
sity. In  Wild  V.  Rennards,  1  Camp.  425,  tried  in  1809,  Bajl^, 
Judge,  made  a  similar  ruling. 

In  Sanderson  v.  Bowes^  (14  East.  516)  subsequent  to  the  decision 
of  Fenton  v,  (foundry,  the  King's  Bench  held  on  demurrer  that  a 
promissory  note  of  the  defendants',  payable  by  its  terms  at  their  bank- 
ing house  at  Workington,  must  be  demanded  there  to  give  the  holder 
a  right  of  action  if  it  be  not  paid.  The  Court  draws  a  distinction  be- 
tween that  case  and  Fenton  «.  Goundry,  in  this:  that  in  the  latter 
case  the  place  was  not  designated  in  the  body  of  the  bill,  but  only  in 
the  acceptance;  and  in  Dickenson  v.  Bowes,  (16  East.  112)  decided  in 
1812,  the  same  mling  was  made  by  the  Court. 

Subsequently  to  the  dedaion  in  Fenton  v.  Goundry  by  the  "Singes 
Bendi,  the  question  again  arose  before  Ihe  Common  Pleas,  in  1814, 
in  Oamon  v.  Schomoll,  (5  Tannt  844)  and  that  Court  reiterated  its 
former  opinion,  and  held  that  the  acceptance  payable  at  a  particular 
place  was  a  qualification  of  the  contract,  and  therefore  the  presenta- 
tion of  the  bill  at  such  place  was  a  condition  precedent  which  must  be 
arerred  and  proved,  whether  the  action  be  against  the  drawer  or 
•eoeptor.    (5  Taunt.  30.) 

In  Bowes  v.  Howe,  decided  in  the  Exchequer  Chamber,  in  181S,  it 
was  held,  in  an  action  against  the  maker  of  a  promissory  note  payable 
at  a  particular  place,  that  the  presentment  at  the  place  must  be 
averred  and  proved. 

These  were  the  principal  cases  in  which  the  English  Judges  and 
Courts  had  expressed  their  opinion  previous  to  the  decision  of  Bowe 
f .  Tonng.  Between  the  Eiing's  Bench  and  the  Common  Pleas  there 
was  a  conflict  ol  opinion.  Whether  the  decisions  of  the  Court  of 
King's  Bench  in  Fenton  v.  Goundry  and  Sanderson  v.  Bowes,  or  of 
EQnboroni^  in  Lyon  ir.  Sandiers,  and  of  Bayley,  J.,  in  Wilds  v. 
Baanard^  mn  be  imantXM,  we  do  nai  prapoae  to  eeoffidar.    In  the 
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actnal  conflict  between  the  two  Courts^  and  the  seeming  conflict  of  the 
Eing'B  Bench  with  itself,  and  with  the  decisions  of  its  Judges  at  wki 
prius,  the  case  of  Rowe  v.  Yonng  was  brought  before  the  House  of 
Lords.  That  was  an  action  against  the  acceptor  of  a  bill  payable 
generally,  and  accepted  payable  at  a  particular  place.  The  principal 
questionB  involyed  were,  whether  a  presentment  for  payment  at  the 
place  designated,  and  the  averment  of  such  presentment  in  the  decla- 
ration, were  necessary;  and  whether  the  acceptance  was  to  be  con- 
sidered as  a  qualified  acceptance  or  a  general  acceptance,  with  an 
additional  engagement  or  direction  for  its  payment  at  the  designated 
place.  The  opinions  of  the  twelve  Judges  were  asked  on  the  quesr- 
tions.  Eight  of  the  Judges  were  of  opinion  that  the  presentment  and 
averment  were  unnecessary  to  hold  the  acceptor,  and  four  that  they 
were  necessary;  and  yet  the  judgment  was  reversed  in  accordance 
with  the  views  of  the  minority,  sustained  by  the  opinions  of  Eldon 
and  Resedale. 

To  our  minds,  the  prevailing  opinion  of  Lord  Eldon  is  unsatisfac- 
tory; and  does  not  meet  the  arguments  advanced  in  the  opinions  of 
several  of  the  law  Judges.  As  to  the  decision  of  the  highest  tribunal 
in  the  realm,  it  is  of  course  binding  upon  the  Courts  of  England;  but 
as  an  exposition  of  the  law,  in  the  face  of  the  able  opinions  of  the 
eight  Judges,  its  weight  in  this  country  can  be  slight,  and  none  as 
against  the  general  current  of  adjudications  of  the  American  Courts. 
We  have  referred  to  these  decisions  of  the  English  Courts,  because 
upon  their  authority  the  opinion  of  this  Court  in  Wild  v.  Van 
Valkenburgh  (7  Cal.  166)  is  based.  The  decision  in  this  case  has 
never  met  the  approval  of  the  profession,  and  has  been  the  occasion 
of  constant  inconvenience  and  frequent  injustice,  and  we  have  no 
hesitation  in  overruling  it. 

Immediately  following  the  decision  of  the  House  of  Lords  in  Rowe 
V.  Young,  it  was  found  expedient,  either  from  the  injustice  the  rule 
established  would  work  upon  past,  or  the  inconvenience  it  would  create 
as  to  future  contracts,  to  change  the  rule  by  legislative  enactment; 
and  by  1  and  2  Geo.  IV  (ch.  78)  it  was  provided:  ** That  after  the 
first  of  August,  1821,  if  any  person  shall  accept  a  bill  of  exchange, 
payable  at  the  house  of  a  banker  or  otfaor  plaoe^  wtthoiit  farUior 
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expression  in  his  acceptance^  snch  acceptance  shall  be  deemed  and 
taken  to  be,  to  all  intents  and  purposes,  a  general  acceptance  of  snch 
bill.  Bnt  if  the  acceptor  shall  in  his  acceptance  express  that  he 
accepts  the  bill  payable  at  a  banker's  houae,  or  other  place  only,  and 
not  otherwise  or  eUewhere,  snch  acceptance  shall  be  a  qualified  accept- 
ance of  snch  bill;  and  the  acceptor  shall  not  be  liable  to  pay  the  bill, 
except  in  default  of  payment,  when  such  payment  shall  have  been  first 
duly  demanded  at  such  banker's  house  or  other  place. 

The  question  under  consideration  is  at  best  only  one  of  construc- 
tion. What  is  the  meaning  of  the  parties  in  designating  the  place  of 
payment  in  promissory  notes,  or  in  the  body  or  acceptance  of  bills  of 
exchange,  according  to  commercial  usage?  We  are  confident  that  it 
is  not  to  insert  a  condition  precedent,  so  that  upon  failure  of  the 
Holder  to  attend  at  the  designated  place  he  shall  forfeit  his  entire 
demand.  No  such  intention  exists,  either  with  the  maker  or  receiver 
of  the  note  or  bill.  A  note  thus  framed,  or  a  bill  thus  accepted,  is 
like  any  other  contract  to  pay  at  a  designated  place.  The  under- 
taking of  the  parties,  and  the  legal  effect  of  such  (Contracts  is  this: 
that  if  ready  at  the  time  and  place  with  the  funds,  the  obligor  has  so 
far  satisfied  the  contract  that  he  cannot  be  responsible  for  any  future 
damages,  either  aa  costs  of  suit  or  interest  for  delay;  not  that  he  is 
thereby  discharged  of  the  debt.  No  one  would  receive  an  obligation 
rlepending  upon  such  a  contingency  for  its  ultimate  satisfaction.  The 
insertion  of  the  place  of  payment  la  usually  made  for  the  oonvenience 
of  one  of  the  parties,  and  is  given  and  received  with  that  understand- 
ing and  none  other. 

It  follows  from  the  views  we  have  taken  of  the  questions  in  this 
case  that  the  judgment  must  be  reversed  as  to  the  defendant^  Middle- 
mass,  and  a£5rmed  as  to  the  other  defendants. 

Ordered  aooordinglj. 
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APPEAL  JITDGMENT— Judgment  of  County  Ck>urt  reversed,  with  direetUmi 
to  dismiBB  appeal  from  Justice's  Court. 

Appsax  from  the  Connl^  Court  of  San  Francisoo  County. 

This  action  was  originaHy  commenced  in  a  Justice's  Court  on.  a 
promissory  note  for  two  hundred  dollars.  Summons  was  duly  issued 
and  retilnied  served  personally  on  all  the  defendants,  who  failed  to 
appear,  and  judgment  was  taken  against  them  by  default  Defend- 
ants appealed  from  the  whole  judgment  of  the  Justice,  on  questions  of 
both  law  and  fact.  No  statement  of  the  grounds  upon  which  the  ap- 
pellants intended  to  rely  in  the  County  Court  was  filed  with  the  Justice. 

On  the  calling  of  the  case  in  the  County  Court,  the  respondent 
moTed  to  dismiss  the  appeal,  on  the  ground  that  an  appeal  coidd  not 
be  taken  from  a  Justice's  judgment  rendered  by  default,  on  questions 
of  both  law  and  fact;  which  motion  was  denied  by  the  Court,  and 
respondent  excepted. 

The  County  Court  allowed  the  defendant,  Newburger,  to  answer, 
and  ordered  a  trial  anew.  The  cause  was  tried  without  a  jury,  and 
judgment  rendered  for  the  defendant;  from  which  the  plaintiff  ap- 
pealed to  this  Court. 

H.  Lee  A  E.  D.  Sawyer  for  Appellant 

Ist.  The  County  Court  erred  in  refusing  to  dismiss  the  appeal  from 
the  judgment  of  the  Justice. 

2d.  The  Court  erred  in  trying  the  case  anew,  as  there  was  no  issue 
of  fact  in  the  Justice's  Court  from  which  defendants  could  appeal. 
Nor  could  the  Court  try  said  cause  on  questions  of  law,  as  appellant 
had  filed  no  statement  of  the  grounds  upon  which  he  intended  to  rely. 
The  People  ex  reL  Jones  v.  The  County  Court  of  El  Dorado  County, 
10  Cal.  19. 

FnEU>,  J.,  delivered  the  opinion  of  the  Court  —  Baldwin,  J.,  con- 
curring. 

Ordered  that  the  judgment  of  the  County  Court  be  reversed,  with 
rlirections  to  dismiss  the  appeal  from  the  Justice's  Court,  on  the 
authority  of  Tbe  People  «.  The  Countj  Court  of  El  Dorado  Co^ 
10CU.U. 
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PEOPLE  ex  rel  FOWLER  v.  WELLS. 

At  tte  gcoMml  etoetloa  held  In  Tate  County  In  September,  1855,  W  wne  elected 
Oonnty  Treasurer  ef  that  county  for  two  years  from  the  date  of  his  election, 
and  notil  his  successor  was  chosen  and  qualifled.  On  the  twenty-eighth  day  of 
April,  1857,  a  special  Act  was  passed,  eztendlns  the  term  of  this  officer  to  the 
first  Monday  In  Janaary,  1868.  On  the  serenth  of  May,  1857,  W  resigned,  and 
S  P  W  was  appointed  by  the  Board  of  Supenrlsors  In  his  steed.  At  the  general 
election  in  September,  1857,  F  reeelved  the  majority  of  Totes  for  that  office,  for 
the  unexpired  term  of  W,  and  claimed  the  office :  Held,  that  the  appointee  held 
for  the  balance  of  the  extended  term,  and  that  there  was  no  Tscancy  to  be  filled 
at  tbe  election  in  September,  1857. 

It  to  a  well  settled  mle  of  constractlon,  that  stntotes  npoa  the  same  eubject  matter 
must  be  construed  together,  and  that  a  general  provision  must  be  controlled  by 
mt  that  Is  special. 

Afpsal  from  the  District  Court  of  the  Tenth  Judicial  District, 
County  of  Yuba. 

At  tbe  general  election  held  in  Yuba  County  in  September,  1856, 
A-  P.  Williams  was  duly  elected  County  Treasurer  of  that  county  for 
tbe  term  of  two  years  from  the  time  of  his  election,  and  until  his  suo- 
cesaor  was  chosen  and  qualified.  On  the  twenty-eighth  day  of  April, 
1857,  a  special  Act  was  passed,  extending  the  term  of  this  officer  to 
the  first  Monday  in  January,  1858.  On  the  seventh  day  of  May, 
1857,  Williams  resigned,  and  the  defendant  was  appointed  by  the 
Board  of  Supervisors  in  his  stead.  At  the  general  election  in  Septem« 
ber,  1857,  the  relator  received  a  majority  of  votes  for  the  short  term, 
and  having  properly  qualified,  demanded  the  office  of  the  defendant 
This  demand  being  refused,  this  proceeding  was  institated.  Judgment 
was  had  for  defendant,  and  the  People  aj^waled. 

T.  B.  Reardon  fbr  Appellanta. 

L  No  proclamation  was  necessary  to  the  validity  of  iius  election* 
We  contend  that  the  election  was  perfectly  valid  without  any  order  of 
the  Supervisors;  that  no  notioe  of  sueh  election  by  the  Supervisors 
was  necessary  or  required. 

In  the  first  place,  let  us  inquire  in  what  oases  an  older  or  prodama- 
tion  for  an  election  is  necessary^  and  when  unnecessary. 

Notioe  of  the  election  must  be  given  by  the  Supervison  when  tbe 
electkm  is  a  special  eleetioDy  and  not  otherwise. 
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All  election  is  special  whenever  the  time,  place  and  officers  are  not 
provided  for  by  law. 

Now  if  the  time,  place  and  officers  of  the  election  were  provided 
for  by  law  in  this  instance,  then  the  election  at  which  the  relator 
claims  to  have  been  elected  was  a  general  election,  and  good  without 
the  order  or  intervention  of  the  Supervisors.  Vide  People  v.  Bren- 
ham,  3  Cal.  R.  491. 

The  election  in  question  was  a  general  election  — 

I.  Because  the  time,  place  and  officers  were  provided  for  by  law. 
1st.  The  time  was  fixed  by  law;  the  defendant  had  been  appointed 

to  fill  a  vacancy  occasioned  by  a  resignation;  the  law  provides  that 
such  appointments  may  be  made  by  the  Supervisors,  but  that  they  shall 
expire  at  the  next  general  election.    Wood's  Digest^  art.  2,884. 

Now  the  law  prescribed  that  the  next  general  election  should  be  held 
on  the  second  day  of  September,  a.  d.  1867 ;  so  that  defendant's  term 
of  office  was  as  well  defined  as  Hiough  he  had  been  holding  a  full  term 
by  virtue  of  a  general  election;  he  was  an  incumbent  in  office,  whose 
term  expired  on  a  day  certain,  which  day  was  fixed  by  the  statute. 

2d.  The  places  and  officers  of  election  were  the  same  as  those  pro- 
vided for  the  general  election. 

II.  This  was  a  general  election,  because  it  was  an  election  to  choose 
a  successor  to  an  incumbent  in  office  whose  term  had  expired  by  limita- 
tion of  law,  and  the  law  gives  notice  of  all  such  elections. 

It  was  not  to  fill  a  vacancy  caused  by  resignation,  death  or  removal, 
for  the  defendant  himself  had  been  appointed  to  fill  such  a  vacancy : 
now  if  the  law,  instead  of  giving  to  the  Supervisors  the  power  to  fill 
vacancies  in  county  offices  —  had  required  that  an  election  should  be 
held  for  that  purpose — then  such  an  election  would  have  been  a 
special  election,  inasmuch  as  neither  the  time,  place  or  officers  were 
provided  for  by  law. 

Again :  this  was  a  vacancy  occasioned  by  operation  of  law;  because, 
when  Williams  resigned  and  the  defendant  was  appointed  to  fill  the 
vacancy  created  thereby,  the  law  expressly  limited  his  term  of  ofBce 
till  the  general  election  next  succeeding  his  appointment;  and  the  law 
provided  that  at  such  general  election  the  unexpired  tenn  should  be 
filled  by  the  peopla 
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Then  where  is  the  difference  or  diBtinction  between  an  election  to 
fill  a  full  term  and  an  election  to  fill  an  unexpired  term,  when  the  law 
equally  prescribes  the  time  when  both  such  elections  shall  be  held? 

If  notice  by  the  Supervisors  is  not  necessary  in  the  former,  why 
should  it  be  required  in  the  latter? 

In'  the  case  of  The  People  v.  Porter,  6  Cal.  R.,  page  26,  speaking 
of  the  decision  in  the  case  of  The  People  v.  Brenham,  3  Cal.  R.,  491, 
Judge  Terry  says:  ^  I  understand  the  decision  to  apply  only  to  gen- 
oal  elections  to  fill  yacancies  occasioned  by  operation  of  law;  the 
question  involved  was  the  validity  of  an  election  held  under  the 
Charter  of  the  City  of  San  Francisco,  to  fill  vacancies  occasioned,  not 
by  resignation,  but  by  reason  of  the  expiration  of  the  term  for  which 
the  incumbent  was  elected;  the  Court  properly  ruled  that  the  failure 
of  the  incumbent  to  give  the  required  notice  could  not  deprive  the 
people  of  their  right  under  the  law  to  elect  their  officers/' 

In  this  case  the  election  was  not  to  fill  a  vacancy  occasioned  by 
resignation,  but  to  elect  a  successor  to  an  incumbent  whose  term  of 
office  had  expired  by  "  operation  of  law/' 

In  what  respect  was  the  order  of  the  Supervisors,  or  a  notice  by 
them,  necessary  or  material  in  this  election?  Could  they  have  g^ven 
the  electors  any  other  notice  than  the  law  had  already  given  them? 
Could  they  have  conferred  upon  the  electors  any  other  right  than 
they  already  poese^d?  Could  they  have  appointed  any  other  time 
or  place  for  the  eleolionf  Could  they  have  done  an3rthing  in  relation 
to  the  election  which  the  law  had  not  already  provided? 

For  authorities,  we  refer  to  Wood's  Digest,  articles  2,  113  to  2,119; 
People  V.  Brenham,  3  Cal.  R.  480;  Dickey  9.  Hurlbut,  5  Cal.  R. 
334;  Bx  parte.  Heath,  ei  al.,  3  Hill,  42;  People  v.  Fitch,  1  Cal. 
520;  People  9.  Peck  ei  al.,  11  Wendell,  604;  People  «.  Porter,  6 
CaLB.  26. 

n.  It  is  argued  that  there  was  no  vacancy  in  this  office  at  the  date 
of  the  general  election ;  that  the  defendant  held  over  under  the  Act 
of  1850,  concerning  the  office  of  Counly  Treasurer,  until  the  first  of 
January,  1858,  or  until  the  expiration  of  the  term  for  which  Williams 
had  ben  elected. 
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We  contend  that  this  position  is  not  tenable,  and  cannot  be  main- 
tained upon  principle  or  authority. 

So  much  of  the  Act  concerning  Treasurers^  passed  in  1850,  as  con- 
ferred upon  the  Court  of  Sessions  the  power  to  fill  a  Tacancy  in  that 
oflSce,  by  appointment  for  the  balance  of  the  term^  was  afterwards 
repealed.  On  the  eleventh  of  April,  1850,  after  the  passage  of  the 
above  named  Act,  but  at  the  same  session,  the  Legislature  passed  an 
Act  concerning  Offices;  and  in  proyiding  a  mode  for  filling  vacancies' 
in  county  offices,  prescribed  that  the  County  Judge  should  order  an 
election  to  fill  the  vacancy.  See  section  53,  Act  concerning  Offices 
1860. 

In  1851,  on  the  twenty-eighth  of  April,  another  Act  concerning 
Offices  was  passed,  repealing  the  <«ie  of  1850 ;  and  section  47  of  that 
Act  provides  that,  in  case  of  a  vacancy  in  the  office  of  District  Attor- 
ney, County  Clerk,  or  any  other  county  office,  except  County  Judge, 
the  Court  of  Sessions  shall  fill  such  vacancy  by  appointment  until  the 
next  general  election. 

In  1855,  on  the  eighth  of  February,  it  having  been  previously 
decided  by  this  Court  that  Courts  of  Sessions  had  no  authority  to  ex- 
ei^^ise  such  a  power,  the  Legislature  amended  the  47th  section  of  the 
Act  of  1851,  concerning  Offices;  and  again,  on  the  twentieth  day  of 
March,  1855,  the  Legislature  passed  an  Act  to  create  a  Board  of 
Supervisors  in  the  counties  of  this  State,  etc.,  and  section  20  of  that 
Act  prescribes  that,  in  case  of  a  vacancy  in  any  county  office,  except 
that  of  County  Judge,  the  Board  of  Supervisors  shall  appoint  some 
suitable  person  until  the  next  general  election* 

Now,  although  the  4th  section  of  the  Act  concerning  County  Treas- 
urers, passed  in  1850,  has  never  been  expressly  repealed,  yet  we  think 
it  beyond  question  that  it  is  clearly  repealed  by  implication. 

In  order  to  ascertain  whether  or  not  a  former  statute  ha^  been 
repealed  by  implication,  we  think  we  can  safely  follow  the  following 
rules  of  law,  supported,  as  we  believe,  by  an  unbroken  current  of 
authorities,  and  founded  upon  the  soundest  principles  of  reason  and 
justiee. 

1st.  If  a  provision  in  one  statute  be  inserted  in  another,  but  varying 
in  its  terms,  it  shows  a  different  intention  in  the  Legislature.  (Rut- 
land V.  Mendon,  1  Pick.  154-6;  opinions  of  the  Justices^  7  Maasw  623.) 
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2nd.  In  construing  a  statute  the  Court  must  consider  its  policy,  and 
give  to  it  snch  construction  as  may  appear  best  calculated  to  advance 
tbe  intention  of  the  Legislature.    (Allen  v.  Parrish,  3  Ham.  198.) 

3rd.  When  the  proyisions  of  two  statntee  are  so  far  inconsistent  that 
both  cannot  be  enf  orced,  the  latter  must  preraiL  (Lndlow  v.  John- 
son, 3  Ham.  553.) 

4th.  A  special  statute  is  merged  in  a  subsequent  general  statute,  if 
the  pioTisions  of  the  two  are  repugnant.  ((}age  v.  Courrier,  4  Pick. 
399;  3  How.  U.  S.  C.  636.) 

5th.  A  subsequent  statute  revising  the  subject  matter  of  a  former 
one,  snd  evidently  intended  as  a  substitute  for  it,  must  operate  to 
repeal  the  former,  to  the  extent  to  whidb  its  provisions  are  revised. 
(Commonwealth  v.  Crowley,  1  Ashmead,  179;  Dobbins  v.  Supervisors, 
0  CaL  414;  11  Mass.  545;  Commonwealth  v.  Einsball,  21  Pick.— 
conclusion  of  the  opinion;  3  Alabama,  626;  5  Hill,  221.) 

6th.  A  general  system  of  legislation  upon  the  same  subject  matter 
>houId  be  taken  into  consideration,  in  order  to  aid^in  the  construction 
of  one  statute  relating  to  the  same  subject  (3  Mass.  17,  21;  8  Mass. 
418;  1  Pick.  248;  10  Pick.  235.) 

Now  the  policy  of  the  law  is  evidently  to  favor  the  election,  by  the 
people,  of  all  ofBcers;  and  whenever  the  Courts  can  advance  this 
policy,  without  doing  violence  to  a  plain  provision  d  the  statute,  they 
will  certainly  do  so. ' 

But  again:  we  say  that  the  Supervisors  have  not  the  power  to 
'appoint  in  any.  instance  for  the  balance  of  the  unexpired  term;  the 
only  anfhority  they  have  in  tbe  matter  is  conferred  upon  tbem  by 
sections  20  and  86  of  the  Act  eonoeming  Supervisors:  the  first  enables 
the  Board  to  fill  the  vacancy  until  the  next  general  dection,  and  the 
latter  gives  to  it  all  powers  and  jurisdiction,  other  than  criminal, 
before  that  time  eonfenred  by  any  law  upon  the  Court  of  Sessions,  so 
far  as  the  same  do  not  conflict  with  the  provisions  of  that  Act  (the 
Aet  concerning  Boards  of  Supervisors). 

How  it  will  not  be  pretended  that  the  Board  of  Supervisors  derives 
its  power  to  appoint  for  the  imexpired  term  from  &e  20th  section; 
then  ijbte  question  arises;  is  it  authorised  to  do  so  under  the  generef 
flBving-dause  in  the  25fli  section?    We  contend  not    Because  that 
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section  was  only  designed  to  invest  the  Board  with  such  jurisdiction 
and  power,  other  than  criminal,  theretofore  conferred  upon  the  Court 
of  Sessions,  as  might  not  be  in  conflict  with  the  preceding  sectiona  of 
the  Act.  Now  section  20  expressly  limits  their  power  of  appointment, 
and  is  in  direct  conflict  with  the  4th  section  of  the  Act  concerning 
County  Treasurer,  which  enables  the  Court  of  Sessions  to  appoint  for 
the  balance  of  the  term. 

Then  if  we  are  correct  in  assuming  that  the  4th  section  of  one  Act 
ite  in  conflict  with  the  20th  section  of  the  other,  how  can  it  be  con- 
tended that  the  Board  of  SuperviBors  had  the  same  unlimited  power 
to  appoint  in  case  of  a  vacancy  in  the  County  Treasurer's  office  as 
was  given  to  the  Court  of  Sessions  in  that  particular? 

An  enlargement  or  extension  of  such  a  power  beyond  the  letter  of 
the  statute  should  not  be  encouraged  or  allowed. 

At  best,  it  is  an  extraordinary  power,  and  only  given  to  prevent  an 
interregnum  in  office,  and  to  avoid  the  inconvenience  and  expense  of 
special  elections. 

Messick  S  Bwesey  for  Bespondent 

I.  The  defendant  was  lawfully  entitled,  under  the  law,  to  hold  the 
office  by  virtue  of  his  appointment  in  any  event,  until  January,  a.  d. 
1858,  long  after  this  suit  was  commenced. 

n.  But  if  he  could  not  so  hold  till  January,  1858,  still  he  wsa  enti- 
tled and  required  to  hold  until  some  one  possessing  the.  right  and  quali- 
fications to  take  the  office  from  him,  demanded  it,  and  no  one  demanded 
it  but  the  relator,  and  he  was  not  entitled  or- qualified  to  take  it 

HI.  The  first  question  to  ari86,  as  well  under  our  plan  of  treating 
the  question,  as  under  the  assignment  of  errors  by  plaintiff  is,  up  to 
what  time  did  the  appointment  of  Wells  give  him  a  right  to  possess  the 
office-? 

The  Board  of  Supervisors  of  Yuba  County  appointed  him  under  the 

authority  conferred  upon  them  for  that  purpose  by  section  20  of  the 

^  "Act  creating  a  Board  of  SupervisoiB  in  the  countiesy  te,**    (Laws^ 

1855,  p.  55;  Wood^s  Digest,  p.  696;  and  see  section  26  of  same  Act, 

p.  06:  Wood's  Dfgest,  p.  697. 

These  statutes,  together  with  the  Act  of  April,  a.  a  1857,  defining 
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the  time  when  the  peiBons  elected  shall  enter  upon  the  office^  are  in 
pari  materia,  and  as  Buch^  must  be  construed  together,  so  as  to  har- 
monize and  give  effect  .t6  each. 

Smith,  in  his  "  Conunentaries  on  Constitutional  Construction/*  aec- 
tion  639,  says:  ''That  several  Acts  in  pari  matma,  and  relating  tc^ 
the  same  subject,  are  to  be  taken  together,  and  comprised  in  the  con- 
stmction  of  thezn^  because  they  are  considered  as  having  one  object  in 
new,  and  as  acting  upon  one  system,  has  been  declared  in  several 
cases.*'    See  also  section  640. 

Again,  the  rule  is  laid  down  in  the  case  of  the  United  States  v. 
Freeman  (3  Howard,  664)  as  follows:  "The  correct  rule  of  inter- 
pretation is,  that  if  divers  statutes  relate  to  the  same  thing,  they  ought 
all  to  be  taken  into  consideration  in  construing  any  one  of  them ;  and  it 
is  an  established  rule  of  law,  that  all  Acts  in  pari  materia,  are  to  be 
taken  together,  as  if  they  were  one  law." 

In  the  ninth  volume  of  Bacon's  Abridgment,  (edition  of  1854) 
page  243,  the  rule  is  laid  down  as  follows : 

^  It  is  an  established  rule  of  law,  that  all  Acts  in  pari  materia  are 
to  be  taken  together,  aa  if  they  were  one  law/* 

Also,  Rex  V.  Locdale,  1  Burrows,  447;  4  D.  &  East,  (4th  Term 
R.)  450. 

Hence,  under  the  rule  as  thus  laid  down,  if  section  4  of  the  Act 
concerning  County  Treasurers,  sees.  20  and  26  of  the  Act  concerning 
Boards  of  Supervisors,  and  the  Act  of  April,  1857,  be  read  together 
as  one  Act,  the  soundness  of  our  construction  is  apparent. 

All  the  power  with  which  the  Court  of  Sessions  was  endowed,  except 
criminal  jurisdiction,  was  taCnsf erred  to  the  Board  of  Supeirviflors  by 
section  25  of  the  Act  concerning  Supervisors,  and  the  tenure  and  term 
of  their  appointee  as  County  Treasurer,  must  be  determined  by  section 
i  of  the  special  Act  canceming  County  Treasurers,  defining  the  term 
of  his  oflSce  as  such  appointee.  The  special  Act  referring  to  his  ofBce 
must  control,  no  matter  how  the  other  county  officers,  not  specially 
provided  for,  may  be  affected  by  the  latter  part  of  section  20  of  the 
Supervisor  Act  (Sedgwidc  on  Statute  and  Constitutional  Construc- 
tion, page  123.)  Again:  it  would  seem  that  the  Legislature  intended 
all  along  to  except  this  office  from  any  limitation  by  a  general  Act;  for 
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the  same  Legislature  which  passed  the  Act  eoncemiiig  County  Treas^ 
nrers,  and  thereby  made  the  office  appointive  in  case  of  vacancy,  passed 
the  Act  of  1850,  ooncerning  Offices.    Laws  of  1850,  page  209. 

The  argument  that  the  appointment  reached  only  to  election  day, 
proves  too  mnch,  and  leads  to  much  trouble  and  absurdity. 

The  case  of  the  People  v.  Mott,  3  Cal.  504,  cited  by  appellant,  has 
no  bearing  on  this  question.  That  was  decided  upon  the  ground  that 
the  office  was  a  constitutional  office,  and  the  Constitution  provides  the 
term  of  the  appointee,  by  saying  that  the  commission  of  Mott  *^  should 
expire  **  at  the  next  general  dection. 

In  the  case  of  Powers  v.  Hunt  (2  Humphrqr,  24)  tiie  Constitution 
itself  defined  the  time  which  the  appointee  should  hold,  and  declared 
after  a  vacancy  occurred,  and  an  appointment  thereto,  '^such  office 
shall  be  filled  by  the  qualified  voters  at  the  first  election  for  any  of 
the  county  officers/' 

But  again :  our  construction  of  the  law  in  this  matter  is  sustained  by 
the  Act  of  April,  1857,  in  that  it  makes  the  term  of  every  person 
thereafter  elected  to  this  office,  to  commence  on  the  first  Monday  of  . 
January  following  his  election.  The  fact  tiiat  no  exception  is  made, 
shows  that  none  was  intended  to  exist.  The  fact  that  hy  this  law  every 
person  elected  thereto  was  not  to  take  the  office  tUl  January  following 
Ms  election,  proves  that  the  Legislature  did  not  intend  that  any  person 
required  to  take  it  before,  should  he  elected. 

Again:  our  Constitution,  art.  40,  sec.  6,  provides  that  the  Coimty 
Treasurers  shall  be  elected  or  appointed  as  the  Legislature  shall  direct; 
and  by  sec.  7,  that  the  duration  of  the  office,  if  not  declared  by  law, 
shall*  be  held  during  the  pleasure  of  the  appointing  power  for  any 
term  not  exceeding  four  years. 

We  have  shown  that  the  duration  cannot  be  held  to  be  fixed  by 
sec.  20,  but  is  by  sec.  4.  But  suppose  it  was  not  so  fixed ;  then  of 
course  by  the  Constitution,  Wells  would  hold  during  the  pleasure  of  the 
Board.  He  was  appointed  in  the  place  of  Williams,  resigned,  and  in 
default  of  any  steps  taken  by  them  to  provide  another  to  fill  the  office 
before  January,  1858,  their  pleasure  must  be  deemed  to  have  been  that 
Wells  hold  till  that  time. 

II.  But  if  he  oould  not  so  hold  till  January,  1858,  still  he  was  enti- 
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tied  and  required  to  hold  until  some  one  posseBsing  the  right  and 
qualifications  to  take  the  office  from  him^  demanded  it;  and  no  one 
demanded  it  but  the  relator^  and  he  waa  not  entitled  or  qualified  to 
take  it 

The  office  of  County  Treasurer  is  not  simply  a  franchise  in  the 
nature  of  office,  the  possession  of  which  is  only  a  matter  of  advantage 
to  the  incumbent,  but  is  a  trust  charged  with  duties  and  responsibili* 
ties  of  great  importance  to  the  public  which  cannot  be  neglected 
without  serious  public  inconvenience  and  detriment. 

The  custody  and  preservation  of  the  public  funds  are  with  this  office. 

It  will  not  probably  be  denied  that  the  incumbent  might  hold  as  a 
hcum  tenens  beyond  the  exact  limit  of  his  term;  in  other  words,  till 
his  successor  was  qualified.  No  person  is  provided  by  law  to  whom  he 
can  deliver  the  office  and  effects  on  going  out»  but  ''his  successor/' 
which  more  than  implies  that  he  shall  keep  them  till  a  successor  is 
provided,  except  in  case  of  death,  wheu  his  legal  representatives  will 
take  charge  of  the  same,  and  deliver  over  to  a  successor  when  he 
appears.  Act  concerning  County  Treasurers^  sec.  17;  Wood's  Dig., 
p.  714,  art.  3432. 

Even  if  this  were  not  so,  this  action  being  only  upon  the  relation  of 
Powler,  and  predicating  defendant's  liability  to  oust&r  upon  relaioi^i 
right  to  enter,  is  not  in  the  form  to  oust  the  defendant  simply,  and 
leave  the  office  empty. 

But  again:  if  Williams'  term  was  not  terminated  by  election  dkj, 
but  ran  to  January,  1858,  and  Wells  had  no  right  to  hold  the  balance 
of  the  extended  term,  and  there  had  been  any  law  for  electing  some 
one  to  fill  the  balance  of  that  unexpired  term,  we  say  sueh  an  election 
was  a  special  election.    People  i;.  Porter  (6  Cal.  2S). 

Section  30  of  the  Act  conceding  Officers  (Wood's  Dig.,  p.  559) 
declares  when  vacancies  occur  in  office. 

Sections  3  and  4  of  the  Act  eonceming  Elections  (Wood's  Dig., 
p.  375)  mentions  only  two  kinds  of  vacancies  in  office  to  be  filled;  one 
oecurring  by  the  expiration  of  **the  full  term  thereof,*^  and  the  other 
by  some  other  means,  as  death,  resignation,  etc. 

It  is  clear  that  every  election  to  fiH  a  vacancy  occurring  otherwise 
than  by  the  expiration  of  ^'  the  full  term  "  is,  under  the  Aet»  a  special 
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election,  for  the  validity  of  which  there  must  be  an  order  therefor  by 
the  Board  of  Supervisors,  designating  the  oflBce  to  be  filled,  and  the 
time  of  holding  the  election,  (section  9,  Act  concerning  Elections, 
Wood's  Di^.,  p.  375)  and  a  publication  of  such  order  as  notice  for 
ten  days  in  ;the  county,  (Section  6,  Act  concerning  Elections). 

There  .must  have  been  a  time  fixed  by  the  proper  officers;  (section  3) 
that  it  may  have  come  on  the  day  for  general  election^  cannot  dis* 
pense  with  these  requirements.  People  v.  Porter,  6  Cal.  28.  But 
none  of  these  things  were  done,  says  the  report  of  the  Referee. 

Hence,  unless  the  period  of  Wells  holding  the  office  was  a  full  term, 
the  election  was  unauthorized,  and  the  relator  could  take  nothing  by 
virtue  thereof. 

At  the  July  Term,  1858,  Bubnbtt,  J.,  after  stating  the  facts, 
delivered  the  opinion  of  the  Court  —  Tsbsy,  C.  J.,  concurring. 

The  only  question  to  determine  is,  whether  there  was  any  vacancy 
in  the  officQ  at  the  time  of  the  general  election  in  1857.  It  will  be 
remembered  that,  before  the  resignation  of  Williams,  the  term  of  his 
oflBce  had  been  extended  by  the  Q)eGial  Act  of  April  28th,  1857. 

By  the  provisions  of  section  4  of  the  Act  of  March  27,  1850,  con- 
eeming  the  o^^  oi  Oounty  Treasurer,  it  is  provided  that  vacancies 
in  the  office  shall  be  filled  by  appointment  of  the  Court  of  Sessions, 
aad  that  the  appointee  should  hold  for  the  remainder  of  the  term. 
(Wood's  Dig.  712.)  By  the  Act  of  March  20, 1855,  to  create  a  Board 
of  Supervisors,  it  is  enacted  that  '^  when  a  vacancy  shall  occur  in  any 
qounty  or  township  office,  except  the  office  of  County  Judge  or  Super- 
visor, the  Board  of  Supervisors  shall  appoint  som^  suitable  person^  an 
elector  of  the  county,  to  fill  the  vacancy  until  the  next  general  elec- 
tion.** And  by  the  same  Act  it  is  also,  provided  that  '^  the  Board  of 
Supervisors  shall  have  and  exercise,  in  its  county,  all  jurisdiction  and 
powers,  other  than  criminal,  conferred  by  any  law  on  the  Court  of  Ses- 
sions, or  heretofore  exercised  by  said  Court,  under  any  statute,  or  by 
any  statute  provided  to  be  exercised  by  said  Court,  when  the  same  does 
not  conflict  with  the  provisions  ot  this  Act."  (Wood's  Dig.,  pp. 
696-7,  sees. '20  Bnd '25.) 

It  IS  a  weU  settled  rule  of  construction,  that  statutes  upon  the  same 
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subject  matter  innst  be  confitmed  together,  and  that  a  general  provis- 
ion most  be  controlled  by  one  that  is  special.  (Smith's  Com.,  sec. 
639;  The  People  v.  Phoenix,  6  Cal.  Rep.  92;  Lucas,  Turner  &  Co. 
V.  Payne  &  Dewey,  7  Cal.  Rep.  96.)  The  provision  that  the  appointee 
to  fill  the  office  of  Connty  TreaBnrer  shall  hold  for  the  remainder 
of  the  term  is  special,  and  relates  only  to  that  particular  office,  while 
the  provisions  of  the  twentieth  section  of  the  Act  to  create  a  Board  of 
Supervisors  are  general,  and  must  be  controlled  by  the  former.  The 
twenty-fifth  section  of  the  latter  Act  merely  confers  the  power  of  filling 
the  vacancy  upon  the  Board  of  Supervisors,  but  does  not  in  any  way 
affect  the  duration  of  the  term  of  the  person  appointed.  The  agent  for 
eiereiaing  this  power  is  changed,  but  the  power  and  effect  of  its  exer- 
cise remain  as  before.  (The  People  v.  Phoenix,  6  CaL  Rep.  94.) 
The  case  referred  to  fully  sustains  the  view  we  have  taken. 

There  was'  no  vacancy  to  fiR  by  election,  and  no  error  in  the  judg- 
ment of  the  District  Court 

Judgment  affirmied. 

Field,  J.,  having  been  oouBflel  in  the  Court  below,  did  not  ait  in 

the  case. 

A  reargument  was  subsequently  granted  in  this  case,  and  at  the 
October  Term,  1858,  the  following  opinion  was  delivered  by  Baldwin, 
J.— Tm^Y,  C.  J.,  ooncuxring. 

The  judgment  is  affirmed  on  the  authority  of  People  «r  tvL  Mo- 
Knne  w.  Weller,  decided  at  this  term  (aiU4  49). 


THE  AMERICAN  RIVER  WATER  AND  MINING  COM- 
PANY V.  THE  BEAR  RIVER  WATER  AND  MINING 
COMPANY. 

W^erc  there  to  no  properly  aathentleated  ftrntoaieBt  on  appeal,  the  Supreme  Court 
wfll  only  examine  the  Judgment  roll. 

ApFRAL  from  the  District  Cpurt  of  the  Eleventh  Judicial  District; 
Orahiy  of  Placer. 
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This  was  an  action  to  recover  damages^  for  the  wrongful  diversion 
of  water  from  plaintifb'  ditch,  and  for  an  injunction  restraining 
defendants,  etc. 

Plaintiffs  had  judgment  and  the  defendants  appealed.  The  record 
is  voluminous,  exhibiting  the  history  of  the  case,  but  there  is  no  state- 
ment of  the  case  as  required  by  our  statute. 

J?.  B.  Crocker  for  Appellants. 

Cattin,  French  Jk  Tuiile  for  Respondentia 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court  —  BALDwnsr,  J., 
and  Field,  J.,  concurring. 

There  is  in  the  record  no  properly  authenticated  statement  of  the 
case,  and  our  examination  must  be  confined  to  the  judgment  roll, 
which,  being  regular  on  its  face,  the  judgment  is  affirmed. 


HANSON  V.  BARNmSEU 

Th«  BupKine  Court  will  not  reyerse  an  order  of  the  Court  belov,  la  fnatlBC  a 
new  trial,  where  there  has  been  no  abnae  of  the  diaeretlon  of  the  Ooort  Ia 
granting  sach  order. 

Appeal  from  the  District  Court  of  tiie  Seventh  Judidal  IMsteiel^ 
County  of  Contra  Costa. 

Cwrey  <S  Reynolds  for  Appellant. 

H.  Allen  for  Bespondent 

Terry,  C.  J.,  delivered  the  opinion  of  ihe  Court — Field,  J.,  eon- 

rurring. 

The  order  granting  a  new  trial  in  this  case,  was  no  such  abme  of 
the  discretion  of  the  Court  below  as  will  warrant  a  reyersaL 
Judgment  affirmed. 
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GRAY  V.  GRAY  tt  oL  AND  EATON  «.  PALMER  et  al. 

i  motion  to  amend  the  Judgment  ot  tbe  Snpreme  Court  moit  be  made  irlthia  tM 

ten  (Imjm  allowed  for  filing  a  petition  for  rehearing. 
Seetioa  510  of  the  Code,  which  proTldes  that  the  party  who  dhtalns  a  judgment 

■hall,  within  two  dayi  after  the  rerdict  or  judgment,  file  with  the  Clerk  hia 

bill  of  costs,  does  not  apply  to  costs  on  appeal  to  the  Supreme  Court. 
The  costs  uiM>n  an  appeal  are  properly  the  costs  in  this  Court  and  the  costs  otf 

maktaig  up  the  appeal  in  the  Court  below.  Including  the  cost  of  making  out  the 

transcript. 
Wbere  a  case  Is  remanded  for  farther  proceedings,   and  coata  awarded  In  this 

Coort  In  general  terms,  the  costs  on  appeal  only  are  Included,  leaTlng  the  coats 

of  the  former  trial  to  abide  the  erent  of  tha  suit 

Motion  on  the  part  of  plamtifl^  Eaton,  to  correct  the  remittUur. 

OlasseU  and  Leigh  for  the  Motion. 

BuRKETT,  J.,  delivered  the  opinion  of  the  Conrt^  at  the  Jnly  Term, 
1858  —  Tbrry,  C.  J.,  and  Fixld,  J.,  concurring. 

The  remittitur  in  this  case  followed  the  dednon  of  the  Oonrt,  and 

is  in  strict  conformity  therewith.  If  any  one  or  more  of  the  parties 
had  desired  a  modification  of  the  judgment,  as  to  costs,  the  proper 
application  should  have  been  made  within  the  ten  days  allowed  for 
filing  a  petition  for  a  rehearing. 

It  is  objected  on  the  part  of  Eaton,  who  makes  this  motion,  that  no 
bill  of  coats  was  filed  in  this  Court,  as  required  by  section  510  of  the 
Code.  We  think  that  section  does  not  apply  to  costs  upon  appeaL 
The  costs  upon  appeal  are  properly  the  costs  in  this  Court,  and  the 
costs  of  making  up  the  appeal  in  the  Court  below,  including  the  coet 
ot  making  out  the  transcript 

If  we  were  to  require  a  bill  of  costs  to  be  filed  in  this  Court,  the 
result  would  be  exceedingly  oppressive  upon  members  of  the  bar.  The 
Code  requires  the  bill  to  be  filed  within  two  days  after  the  decision; 
and  as  decisions  are  made  from  time  to  time  in  Tacation,  attorneys 
residing  out  of  this  city  could  not  file  their  memorandums  of  costs 
within  the  time  limited. 

Where  a  case  is  remanded  for  further  proceedings,  and  costs 
awarded  in  this  Court  in  general  terms,  we  mean  only  to  include  the 
eosts  upon  appeal,  leading  the  coats  of  Hbe  fonner  trial  to  abide  flie 
event  of  the  suit. 

Motion  desued. 
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CHANDLER  v.  BOOTH. 

Where  A,  Vho  carried  ob  m  printing,  office,  and  was  Indebted  to  the  hand*  of  the 
office,  placed  In  the  hands  of  B  a  certain  amount  of  money,  with  directions  to 
B  to  pay  the  bands,  which  B  neglected  to  do,  and  where  there  was  no  evidence 
sbowlng  tbat  the  hands  agreed  to. look  to  B  for  their  money,  or  that  A  was 
Indebted  to  the  hands  In  an  amount  equal  or  approximate  to  the  sum  In  B'a 
handa,  and  the  money  waa  subsequently  attached  In  the  bands  of  B  at  the  salt 
af  C  against  A :  Held,  that  the  money  was  liable  to  the  attachment 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  District, 
County  of  Sacramento. 

The  facts  appear  in  the  opinion  of  the  Court. 

Wallace  &  Rayle  for  Appellant. 

Winane  Jk  Hyer  for  Respondent 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court  —  Baldwin,  J., 
concurring. 

Plaintiff  in  a  suit  against  James  Allen  attached  certain  moneys  in 
the  hands  of  defendant.  After  the  judgment  against  Allen  the  de- 
fendant was  examined,  and  haying  denied  his  indebtedness  to  Allen, 
this  suit  was  instituted  by  permission  of  the  Court 

It  appears  that  Allen  placed  in  the  hands  of  defendant  a  State 
Controller's  warrant  for  the  sum  of  $1,600,  with  directions  to  sell  the 
same,  and  pay  the  proceeds  to  the  '^  boys  in  the  ofBce,''  meaning  the 
employes  in  a  printing  office  conducted  by  Allen. 

It  did  not  appear  that  any  portion  of  the  proceeds  had  been  so  paid  ; 
that  defendant  had  ever  become  liable  to  the  hands  in  the  office,  by 
their  knowledge  of  and  consent  to  the  arrangement  between  defendant 
and  Allen,  or  that  Allen  was  indebted  to  such  hands  in  an  amount 
equal  or  approximating  to  the  sum  in  the  hands  of  defendant. 

We  think  the  evidence  produced  by  the  plaintiff  sufficient  prima 
facie  to  entitle  him  to  a  verdict,  and  that  the  Court  ened  in  ordering 
*a  non-snit 

Judgment  reversed  and  cause  remanded. 
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HARDY  V.  HUNT. 

A  party  pladng  money  In  the  bands  of  another  for  the  parpoM  of  making  a  bet 
on  an  election,  in  the  name  of  the  bailee,  but  for  the  benefit  of  the  bailor,  may 
retract  the  Illegal  act  of  making  the  bet,  and  doe*  not  forfeit  the  money  by 
reason  of  the  illegality  of  the  purpoae  for  which  It  was  deposited. 

The  bailor  does  not  part  with  the  ownership  by  allowing  It  to  be  used  for  his 
benefit,  though  In  the  name  of  another.  The  money  in  the  hands  of  thf  agent 
remains,  as  between  him  and  the  principal,  the  money  of  the  principal. 

Upon  the  retraction  of  the  wager,  the  right  to  the  possession  of  the  money  le  In 
the  agent  or  bailee,  and  be  may  maintain  aa  action  for  It  where  the  bailor 
interposes  no  objection. 

Nor  can  an  attaching  creditor  of  the  bailee,  levying  on  the  money  In  the  hands 
of  a  stakeholder  with  whom  It  had  been  deposited  by  the  bailee,  claim  that  the 
bailor  is  estopped  by  having  allowed  the  bailee  to  use  the  money  in  his  own 
name,  when  the  specific  money  was  In  question  and  could  be  distinguished. 
The  creditor  had  not  been  misled  by  acts  or  declarattons  of  the  bailor,  nor  had 
be  given  credit  to  the  bailor  by  reason  thereof. 

The  stakeholder  being  Informed  of  the  rights  of  the  bailor,  was  bound  to  protect 
tbose  rlj^hts  by  resisting,  in  some  way,  the  proceedings  against  him  as  a 
garnishee,  the  bailor  being  no  party  thereto;  nor  will  he  be  protected  by  a 
Judgment  improperly  entered  against  him,  ordering  him  to  pay  the  money  to 
the  attaching  creditor. 

Appeal  from  the  Dirtrict  Ck>iirt  of  Htm  Sixth  Judicial  DiBtrict, 
County  of  Sacramento. 

The  facts  are,  that  some  time  in  August,  1857^  plaintiff  gave  one 
O'Brien  a  check  upon  a  banker,  payable  to  the  order  of  O'Brien,  for 
five  hundred  dollars.  This  was  done  to  enable  O'Brien  to  bet  that 
sum  with  one  Harris  on  the  election  for  Sheriff  of  Sacramento  County. 
O'Brien  undertook  to  make  the  bet  for  plaintiff  —  the  plaintiff  charg- 
ing O'Brien  to  make  the  bet  in  his  (O'B.'s)  own  name,  and  not  dis- 
close the  plaintiff's  connection  with  it.  O'Brien  drew  the  money  on 
the  check  and  put  it  in  his  pocket,  together  with  a  small  amount  of 
his  own,  and  made  the  bet.  It  was  agreed  that  O'Brien  and  Harris 
should  deposit  with  the  defendant,  Hunt,  a  check  on  the  bank  for 
one  hundred  dollars  each  as  a  forfeit,  and  the  other  four  hundred  dol- 
lars should  be  deposited  with  Hunt,  as  stakeholder,  on  the  following 
Monday.  O'Brien  then  deposited  four  hundred  dollars  with  Hunt,  to 
be  held  by  him,  as  stakeholder,  in  th^  event  that  Harris  put  up  his 
four  hundred  dollars  on  the  day  named.  The  terms  of  the  bet  were 
reduced  to  writing  —  parties  appearing  to  be  Harris  on  the  one  side, 
and  O'Brien  on  the  other -^  the  paper  being  signed  by  both  of  them. 
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Afterwards^  and  before  the  election,  attachments  issning  out  of  a  Jus- 
tice's Court  against  O'Brien  were  served  upon  Hunt,  under  the  126th 
section  of  the  Practice  Act,  By  agreement  between  O'Brien  and 
Harris,  the  latter  was  permitted  to  withdraw  his  five  hundred  dollars 
from  the  hands  of  Hunt.  After  the  attachment  was  levied  upon 
Hunt,  he  was  informed  by  O'Brien  that  the  bet  was  made  for  the 
plaintiff,  and  Hunt  replied  that  he  had  suspected  as  much  all  along. 
The  suits  againsjt  O'Brien,  in  the  Justice's  Court,  went  to  judgment; 
and  upon  proceedings  supplementary  to  execution,  Hunt  was  dted 
before  the  Justice  by  whom  the  judgments  had  been  rendered.  At 
this  examination  Hardy  desired  to  appear  by  counsel,  but  was  informed 
by  the  Justice  that  he  had  no  standing  in  Court  When  Hunt  ap- 
peared before  the  Justice  he  was  aware  of  Hardy's  position.  Upon 
a  statement  of  the  facts.  Hunt  was  ordered  to  pay  over,  and  did  pay 
over  to  the  judgment  creditors  of  O'Brien,  the  sum  of  four  hundred 
and  twenty-two  dollars  and  thirty  cents,  and  the  balance  of  the  five 
hundred  dollars  he  paid  over  to  plaintiff,  without  prejudice  to  the 
merits  of  this  controversy. 

The  questions  raised  upon  this  state  of  facts  are  these:  First,  ean 
Hardy  maintain  an  action  for  this  money  deposited  by  O'Brien  in  his 
own  name?  Second,  is  Hunt  protected  by  this  judgment  of  the  Jus- 
tice of  the  Peace  in  paying  over  the  money? 

Winans  for  Appellant 

1st  No  action  can  be  brought  by  the  plaintiff  against  the  stake- 
holder after  the  event  has  been  decided.  See  Yischer  v.  Yates,  11 
Johns.  23. 

The  action  was  brought  by  the  loser  to  recover  back  his  deposit, 
not  by  the  winner. 

The  decision  of  Kent,  G.  J.,  in  that  case,  that  after  the  event  the 
loser  might  recover  back  his  deposit  from  the  stakeholder,  was  subse- 
quently overruled,  and  the  doctrine  laid  down,  that  after  the  event  no 
action  could  be  maintained  against  the  stakeholder  by  either  party. 
Yates  V.  Foote,  12  Johns.  10,  16;  Buckman  v.  Pitcher,  1  Gomstock, 
401,  402,  403,  et  seq.;  Bunn  v.  Biker,  4  Johns.  428;  Bust  v.  Gott, 
9  Cowan,  173;  Dewmiton  v.  Cook,  12  Johns.  376;  Ball  t.  Oilbert^ 
12  Metcalf,  897;  Corley  v.  Berry,  1  Bailey,  (S.  C.)  693. 
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2nd.  Defendant^B  liability  to  the  cnditon  of  (VBrien  was  estab- 
iished: 

I.  By  his  answer  to  the  Constable  when  gamisheed,  that  the  money 
▼as  O'Brien's. 

II.  By  the  testhnony  which  he  gave,  and  in  accordance  with  the 
tscta  was  compelled  to  give>  on  his  subsequent  examination  before  the 
Justice,  under  proceedings  supplementary  to  execution;  and 

ni.  By  the  judgment  rendered  against  him  on  sudi  examination. 
Jacbon  v.  Bank  of  IT.  S.,  10  Penn.  State  Bep.,  p.  61,  and  Drake  on 
Attachments,  sec.  469. 

3d.  A  party  who  permits  another  to  deal  with  property  as  if  such 
property  were  tiiat  other's  own,  is  compelled  to  lose  it  if  that  other 
person  sell  it  or  so  dispose  of  it  as  to  place  it  beyond  that  party's 
reach.  Dyer  v,  Pierson,  3  B.  ft  C.  38 ;  Borson  v.  Coles,  6  Maule  & 
fid.  23,  24;  Williams  v.  Burton,  3  Bing.  169. 

4th.  Plaintiff  having  instructed  O'Brien  to  simulate  ownership  of 
the  money,  and  O'Brien's  creditors  having  been  thereby  Induced  to 
seise  it  as  his  property,  plaintiff  is  estopped  by  his  own  act  from  now 
setting  up  ownership  in  himself.    Mitchell  v.  Beed,  9  Cal.  204. 

6tii.  There  is  no  privity  of  ccmtrad:  between  plaintiff  and  defendant 

Plaintiff  having  drawn  his  check  in  favor  of  O'Brien,  which  O'Brien 
endorsed  and  drew  out  the  money  from  the  bank,  thereby  made  that 
money  O'Brien's  own,  and  O'Brien  tibus  became  a  debtor  to  plaintiff 
for  the  same;  and  having,  subsequently,  deposited  it  with  tile  staks- 
bolder  as  his  own  and  not  as  a  special  deposit,  plaintiff  cannot  pursue 
tte  said  money  as  a  fund,  nor  hold  defendant  liable  for  having  paid  it 
over  to  O'Brien's  creditors,  in  obedience  to  the  judgment  rendered  by 
the  Justice  againsf  defendant  The  mere  casual  notice  from  plaintiff 
to  defendant  in  the  Court  room  of  the  Justice,  that  the  money  be- 
longed to  him,  could  not  create  a  privity  of  contract  between  tiiem. 
Aigenti  IT.  Brannan,  5  Cal.  351,  353.    ' 

Smith  S  Hardy  for  Bespondent 

Li  the  case  cited  by  counsel  from  19  Metcatt,  897,  the  fiupi^sme 
Oourt  of  Massachuselts,  so  far  from  sustaining  his  position,"  decides 
laphatitfally  fhat»  ^inno  proper  $en8B  can  the  stakeholder  be  regarded 
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as  a  party  to  the  illegal  contract^  or  in  pari  delicto.    He  la  a  mere 
depository  of  both  parties,  &c/'    12  Metcalf ,  402,  403. 

In  Massachusetts  the  Supreme  Court  held:  ^'That  an  action  for 
money  had  and  received  would  lie  for  each  party  for  the  amount 
deposited  by  him."    Ball  v.  Gilbert,  12  Metcalf,  403,  404. 

The  opinion  of  Senator  Sanford  in  Foote  t^.  Yates,  cited  by  counsel, 
12  Johnson,  is  a  happy  commentary  upon  the  justice  of  this  plea,  and 
we  think  with  that  Senator  that  the  plea  ^^  never  will  be  tolerated 
while  common  sense  and  common  honesty  hold  their  proper  dominion 
among  mankind.'' 

As  to  defendant's  liability  to  the  creditors  of  O'Brien,  we  hardly 
deem  it  worthy  serious  consideration. 

If  O'Brien  were  the  agent  of  respondent,  and  by  virtue  of  such 
agency  the  deposit  could  be  claimed  by  respondent,  O'Brien's  cred- 
itors certainly  could  not  attach  it 

The  fact  that  O'Brien  was  in  pocoession  of  the  money,  and  that  he 
called  it  his,  did  not  give  any  rigiits  to  persons  who  were  not  misled 
by  some  act  of  respondent  Black  v.  Zadiariah,  3  Howard,  (S.  C. 
R.)  511. 

In  ^'  The  United  States  v.  Vaughn,  3  Binney,  394,"  an  attachment 
liad  be^i  levied  on  shares  of  stock  standing  on  the  books  of  the  bank 
in  the  name  of  the  debtor,  but  the  stock  belonged  to  other  parties. 
The  decision  was  that  the  attachment  was  improperly  levied  and  there- 
fore was  defeated. 

In  this  case  there  is  no  pretense  of  fraud  or  injury.  No  suspicion 
of  interest  in  O'Brien,  but  simply  a  naked  agency;  and  no  pretenae 
that  respondent  ever  intimated  to  any  one  that  the  money  was 
O'Brien's;  respondent  never  represented  it  as  such.  He  only  told 
O'Brien  to  bet  for  him  with  his  money,  and  O'Brien  never  gained 
credit,  nor  were  the  creditom  of  O'Brien  deceived  in  any  way. 

It  is  true,  as  argued  by  counsel,  that  a  party  who  permits  another 
to  deal  with  properly  as  his  own,  to  the  injury  of  another,  mrifit 
lose  his  property.  But  the  Court  below  negatives  every  pretense  .of 
injury  to  the  attaching  creditors  by  any  permission  of  respondent 

In  the  case  of  Mitchdl  v.  Beed,  9  CaL  204,  the  rule  was  carried 
to  lis  fullest  extent^  if  the  deeiaion  did  not  go  heifond  the  law;  but  in 
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that  case,  Mitchell  had  repeatedly  represented  the  property  to  be 
Haskell's,  and  had  as  often  denied  that  the  liquors  seized  were  his 
own.  Hie  declaTati(m8  were  open,  express  and  notorious  Here,  the 
only  words  importing  anything  like  admission  of  O'Brien's  right  was 
a  confidential  charge  that  the  bet  be  made  in  O'Brien's  name;  but 
plaintiff  never  called  it  O'B.'s  money;  never  declared  that  it  was  not 
his  own  but  another's;  nor  did  his  confidential  order  to  his  agent  go 
to  the  ears  of  the  attaching  creditors.  *  They  acted  on  appearances, 
not  on  admissions;  nor  were  those  appearances  sufBcient 

It  is  urged,  last,  that  there  is  no  privity  between  Hardy  and  Hnnt, 
and  therefore,  that  no  suit  can  be  maintained.  This  question  is  put 
at  rest  by  the  general  role  of  agency:  that,  though  a  contract  be 
inade  by  an  agent  in  his  own  name,  the  principal  may  assume  it  and 
ftue  or  be  sued  on  it  as  if  his  name  appeared;  the  only  question  being. 
Was  it  the  principal's  contract? 

In  Vischer  v.  Tates,  11  Johnson,  p.  28^  the  very  case  at  bar  was 
decided  by  Chancellor  Kent. 

In  that  case  the  bet  was  made  in  the  name  of  the  agent,  who  also 
bet  the  money  of  other  parties  in  the  same  bet,  and  all  in  his  own 
name;  and  the  Court  allowed  each  principal  to  sue  for  his  own  money 
60  wagered. 

This  doctrine  was  afterwards  affirmed  in  the  Court  of  Errors  of 
Xew  York,  in  Foote  v,  Yates,  12  Johnson,  p.  10.  See  also,  Duke  of 
Xorfolk  V.  Worthy,  1  Campbell,  N.  P.  337. 

This  Court  adhered  to  the  same  rule  in  the  case  of  the  People  e. 
Wrighfs  Adm'r,  (Houghtaling)  7  Cal.  348. 

In  Massachusetts,  where  an.  agent  had  bet  ofF  money  as  his  own 
which  had  been  entrusted  to  him  as  a  carrier,  the  principal  was  per- 
mitted to  and  did  sue  and  recover  the  same  from  the  winner.  Mason 
r.  Waite,  17  Mass.  B.  560. 

Baldwik,  J^  after  stating  the  fiacts,  delivered  the  opinion  of  the 
Court — FiBLD,  J.,  concurring. 

There  can  be  no  doubt  that  the  wager  was  illegal  and  void,  as 
agamst  public  poKey;  the  direct  ^eet  of  such  wagers  being  to  a£Feet 
the  purity  of  elections.  This  has  been  often  —  indeed,  we  believe^  uni« 
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yersally — held,  whenever  the  queBtion  has  arisen.  If  this  salt  had 
been  to  recover  a  wager  of  this  sort^  the  action  conld  not  be  main- 
tained. But  this  is  ;iot  the  question :  The  party  depositing  the  money 
for  this  illegal  purpose,  may  retiract  the  illegal  act.  The  money  is  not 
forfeited  for  the  benefit  of  the  stakeholder.  (YiBcher  v.  Yates,  11 
John.  29.)  He  fields  it  as  bailee  of  the  depositor,  who  mky  resume 
it  at  any  time  before  it  is  paid  over  to  the  winner.  In  this  case,  it 
seems,  the  wager  was  terminalied  before  the  election,  by  the  proceed- 
ings taken  at  the  instance  of  O'Brien^s  creditors. 

It  is  not  necessary  to  consider  the  ill^;al  nature  of  these  proceed- 
ings .further,  so  far  as  Hardy  is  concerned;  for  the  case  stands  as  to 
him  as  if  this  money  was  placed  by  him  in  the  hands  of  O'Brien  for 
a  lawful  purpose.  It  woxjQd  then  be  the  ordinary  case  of  one  man  put- 
ting in  the  hands  of  another  a  sum  of  money  to  be  used  for  a  partic- 
ular purpose,  by  the  bailee,  in  his  own  name;  or,  as  was  said  by  the 
Chief  Justice  from  the  Bench,  like  the  case  of  an  attorney  depositing 
his  clients  money  in  bank  in  his  own  name,  at  the  request,  express 
or  implied,  of  the  principal.  In  such  case,  as  to  third  persons,  there 
is  no  reason  for  saying  that  the  money  is  liable  for  the  debts  of  the 
attorney.  The  doctrine  of  estoppel  in  pais  has  no  application.  If  A 
consents,  for  one  particular  purpose,  that  B  may  use  his  property  as 
his,  A's  own,  as  to  that  purpose,  those  dealing  with  B  on  the  faith  that 
the  property  is  B's,  may  hold  A  to  this  representation;  or,  if  A  rep- 
resents to  C  that  particular  property  is  D's,  0  may  hold  this  as  an 
estoi^l  if  he  deals  with  D  on  the  faith  of  this  declaration.  But  this 
does  not  authorize  others,  to  whom  the  representation  is  not  nmde, 
especially  those  who  know  the  true  state  of  facts,  to  deal  with  the 
property  or  attach  or  levy  on  it  as  the  custodian's  own.  The  doctrine 
of  estoppel  is  pais  in  thus  stated  by  Greenleaf  on  Eyidence,  yoL  Ist, 
sec.  204: 

'^  With  regard,  then,  to  the  conclusiYeness  of  admissions,  it  is  first 
to  be  considered  that  the  g^us  and  policy  of  the  law  favor  the  inyes- 
tigation  of  truth  by  all  expedient  and  convenient  methods;  and  that 
the  doctrine  of  estoppels,  by  which  further  investigation  is  precluded, 
being  an  exception  to  the  geneiml  rule  founded  on  convenience  and  for 
the  preventi(Hi  of  fraud,  is  not  to  be  extended  beyimd  the  reasons  on 


SUPREME  COURT  — OCTOBER  TERM,  1858.         349 
Hardj  «.  Hunt  * 

which  it  was  founded.  It  is  also  to  be  obseived  that  estoppels  bind 
only  parties  and  piiyies  —  not  strangers.''  (See  note  2  for  ilhistr^ 
tioDs,  Coke  Lit,  302-a.) 

Again,  in  sec.  207,  the  anthor  says : 

'^Admissions  which  hare  been  acted  on  by  others  are  oondnsive 
against  the  party  making  them,  in  all  cases  between  him  and  the  per- 
son whose  conduct  he  has  thus  influenced.  It  is  of  no  importance 
whether  they  were  made  in  express  language  to  the  person  himself  or 
hnplied  from  the  open  and  general  conduct  of  the  party.  For  in  the 
latter  case  the  implied  declaration  may  be  considered  as  addressed  to 
eveiy  one,  in  particular,  who  may  haye  occasion  to  act  upon  it  In 
such  cases  the  party  is  estopped,  on  grounds  of  public  policy  and  good 
faith,  from  repudiating  his  own  representations.'' 

These  citations  show  clearly  that  there  is  no  such  doctrine  in  tiie 
kw  of  evidence  as  that  a  casual  or  other  declaration  or  act,  made  or 
done  by  a  party,  which  another  may  happen  to  hear  of,  which  would 
authorize  the  latter,  without  seeking  further  information,  to  go  on  and 
act  as  if  it  were  true,  and  hold  the  author  concluded  by  it  If  fhia 
were  so,  the  nimiber  of  parol  estoppels  might  be  so  enlarged  aa  to 
make  almost  every  act  or  admission  an  estoppel.  It  would  be  scarcely 
safe  to  say  or  do  anything  in  reference  to  his  rights  or  property,  lest 
he  might  be  held  to  some  estoppel  in  favor  of  parties  who  had  no  rela- 
tions with  him  at  the  time  of  these  acts  or  declarations.  (See  also, 
Black  «.  Zachariah,  8  How.  IT.  8.  511 ;  IT.  8.  v.  Vaughn,  8  Binn^^ 
181) 

There  ia  no  difficulty  in  distinguishing  this  money.  The  plaintifl 
did  not  part  with  the  ownership  by  allowing  it  to  be  used  for  his  bene- 
fit, though  IB  the  name  of  another.  It  was  to  be  used  for  this  one 
puipoee — not  invested,  or  changed,  or  further  dealt  with.  The  money 
in  the  hands  of  the  agent  remained,  as  between  him  and  the  principal, 
file  money  of  the  principal.  Upon  the  retraction  of  the  wager,  if  not 
before,  the  right  to  its  possession  was  in  the  plaintiff.  This  identical 
money  was,  it  seems,  deposited  with  the  stakeholder.  We  cannot  see 
why  flie  plaintiff  did  not  have  a  right  of  action  for  it  —  especially  as 
O'Brien  interposes  no  objectknt.    And  so  ave  the  anthoritiea  (11 
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John.  28;  12  JohiL  10;  1  Campbell,  337;  17  Mass.  560;  7  Cal. 
348.) 

The  judgment  of  the  Justice  was  no  protection  to  Hunt  Hardy 
was  not  a  party  to  the  judgment.  On  the  contrary,  the  Justice  refused 
to  pennit  him  to  contest.  Hunt,  knowing  the  facts  —  if  he  is  to  be 
considered  as  a  garnishee  —  should  have  set  them  up  in  some  way,  in 
resistance  to  the  proceeding;  if  necessary,  perhaps  he  might  have 
filed  an  interpleader  for  his  protection;  or  at  least,  appealed  from 
this  irregular  and  unauthorized  judgment.  In  Oldham  v.  Ledhelter 
(1  How.  Miss.  R.  47)  the  Court  of  Errors  and  Appeals  of  Missis- 
sippi says :  "  The  garnishee  is  regarded  by  the  law  somewhat  in  the 
Ught  of  a  trustee,  and  is  bound  to  protect,  by  legal  and  appropriate 
steps,  the  rights  of  all  parties  to  the  goods  or  credits  attached  in  his 
hands;  and  if,  after  notice,  though  execution  may  have  been  awarded 
against  him,  he  shall  satisfy  the  judgment^  it  will  be  in  his  own  wrong, 
and  constitutes  no  valid  defense  to  the  claim  of  the  assignee.  This 
position  is  fully  sustained  by  an  authorily  in  1  Washington  C.  C.  K. 
425 ;  and  in  4  Greenleaf ,  435,  it  was  held,  etc  The  decision  in  the 
case  of  Prescott  t;.  Hall  (17  Johnson,  290)  is  in  accordance  with  these 
authorities.''  In  this  case  it  was  held  the  garnishee  should  have  pro- 
tected himself  by  a  bill  of  interpleader;  and  failing  to  make  the  de- 
fense, he  was  held  liable.  Tarborough.  9.  Thompson  (3  S.  and  M. 
291)  affirms  the  same  general  doctrine. 

If  it  be  contended  that  the  title  to  thi»  money  passed  by  a  levy  of 
the  attachment,  the  answer  is,  that  if  this  could  be  under  any  ciiciun- 
stanoes,  it  did  not  in  this  instance,  because  tilie  money  waa  not  the 
.  property  of  O'Brien, 

On  the  whole  osae,  w%  think  the  jndgmit  ihonld  be  aflBrmeJ, 
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PEOPLE  ex  r$L  TALLANT  &  WILDE,  v.  FOGG,  Trbasureb 
OF  CoNTEA  Costa  CouNxr. 

A  sMiMtaaiii*  wfll  luit  Me  ai»liiit  m  Comity  TreMurer  to  compel  hla  to  pay  lotwovt 

due  on  eountj  bonds. 
The  Treasurer  U  not  an  tn>1ependeBt  officer  In  respect  to  hli  charge  and  control 

of  tbe  connty  funds: 'but  In  bis  dlaborsements,  acts  on  tbe  warrants  of  tbo 

Auditor  on  claims  audftel  bj  tbe  Board  of  Snperrisors. 
In  sQch  a  case,  tbe  Treasurer  Is  not,  in  respect  to  taiterest  money,  placed  In  any 

direct  relation  with  tbe  creditors ;  and  bo  Is  not  Intrusted  with  m  mere  minte* 

terlal  duty  of  holding  It  or  paying  it  to  them  on  demand. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial  District, 
Connty  of  Contra  Costa. 

This  was  an  ^plication  for  a  writ  of  mandatmus  against  tbe  Treaa* 
urer  of  the  County  of  Contra  Coetra.  The  application  is  baaed  upon 
the  following  grounds : 

The  Count}'  of  Contra  Costa,  haying  a  largo  outsiinding  indebted- 
ness in  the  shape  of  warrants  drawn  on  thfj  Treasurer,  the  Legislature 
of  this  State,  on  the  fourteenth  day  of  February,  1855,  passed  an 
Act  to  fund  such  indebtedness,  entitled  "  An  Act  to  fund  the  Debts  of 
Contra  Costa  County,  and  to  proyide  for  the  payment  of  the  same.'* 

Pursuant  to  the  Act,  such  warrants  were  presented  to  Conunission- 
exs  therein  provided  for,  and  by  tbem  examined  and  determined  to  be 
true  and  correct  warrants.  That  the  said  warrants  were  delivered  up 
and  surrendered  by  the  holders  of  fhem;  and  bonds  with  coupons 
annexed  thereto  were  thereupon  issued,  as  directed  by  the  said  Act, 
and  delivered  to  the  holders  of  the  said  warrants  as  a  substitute 
therefor. 

The  interest,  for  the  payment  of  which  the  coupons  were  annexed, 
was  made  payable  on  the  first  days  of  January  and  July  in  each  year, 
at  the  dty  of  New  York,  without  naming  any  particular  place  in  that 
dty  at  which,  or  any  person  by  whom,  to  be  paid. 

By  the  9th  section  of  that  Act,  in  addition  to  the  ordinary  taxes, 
a  special  tax,  to  be  called  the  interest  tax,  of  thirty  cents  on  each  one 
hundred  dollars  of  taxable  property,  was  directed  to  be  collected  in 
the  same  manner  with  ordinary  revenues  of  said  county,  for  the  pay- 
ment of  the  interest  upon  the  said  bonda;  fPhkhJaxwoB  to  le  paid  to 
the  Treasurer  of  the  county. 
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On  the  fourteenth  of  April,  1858,  there  was  in  the  hands  of  the 
defendant,  as  Tieasurer,  about  $8,000  of  this  tax.  The  relators  were 
then,  and  still  are,  the  holders  of  a  large  amount  of  said  bonds,  upon 
which  there  was  then  due  for  interest  the  sum  of  $8,100,  and  for 
which  they  then  held  coupons  for  that  amount.  On  that  day  they 
presented  such  coupons  to  the  defendant,  at  his  office  in  said  county, 
and  demanded  from  him  payment  of  the  same,  or  so  much  of  them 
as  the  interest  fund  or  tax  in  his  hands  for  that  purpose  would  pay  j 
which  the  defendant  then  and  there  refused  to  do. 

It  further  appears,  that  the  interest  on  the  said  bonds  had  been  paid 
up  to  January  1st,  1856,  in  the  city  of  New  York ;  but  all  the  inter- 
est accruing  and  due  on  the  said  bonds  on  the  first  of  July,  1856,  and 
since  that  time,  has  not  been  paid;  nor  have  any  funds  been  sent  to 
that  city  for  the  payment  of  such  intoeet,  nor  any  arrangement  there 
made  for  such  payment. 

The  writ  was  denied  by  tibe  Court  below,  and  the  relators  appealed 
to  this  Court 

Ourrey  <t  Reynolds  for  Appellants. 

L  It  is  objected  by  the  defendant  that,  at  County  Treasurer,  he 
is  not  authorized  to  apply  such  funds  to  the  payment  of  the  coupons, 
or  to  the  interest  upon  the  bonds^  until  the  Board  of  Supervisois  shall 
have  first  made  arrangements  for  such  payment;  and  then,  only  upon 
the  warrant  of  the  County  Auditor,  or  the  order  of  the  Board  of 
Supervisors. 

This  objection  inYolyes  the  construction  of  the  Funding  Act  of  1855, 
(Laws  of  1855,  page  9)  under  which  these  bonds  and  coupona  were 
issued. 

The  bonds  issued  under  that  Act  were  ibunded  upon  warrants  pre- 
viously drawn  by  the  Auditor  of  the  county  upon  the  Treasure, 
which  were  then  an  existing  and  outstanding  indebtedness  against  the 
county ;  and  which  the  Treasurer  was  bound  to  pay  on  demand,  with- 
out further  action  by  any  ofScer  or  Board  of  the  county.  He  was 
the  only  officer  who  could  pay  them,  or  upon  whom  any  demand  could 
be  made  by  the  holders  of  them  for  payment. 

The  Aok  for  foflding  this  undebtedness  was  a  proposition  on  tbe 
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part  of  the  county  to  t^ie  holden  of  these  warrants  to  substitute  bonds 
in  their  place,  with  certain  conditiona  and  covenants.     When  the 
holder  of  the  warrants  accepted  the  proposition,  it  then  became  a  con- 
tract between  the  parties,  binding  upon  both.    Among  the  conditiona, 
the  time  of  payment  of  the  principal  was  to  be  extended  to  the  yeat 
1870,  and  the  interest  to  be  paid  on  the  first  days  of  January  and 
July  in  each  and  every  year.    There  are  no  terms  of  the  Act,  or 
rtipalation  in  the  contract,  for  the  exchange  of  these  securities,  by 
which  the  holders  of  the  warrants  were  to  relinquish  any  of  their 
former  rights.    The  warrants  with  interest  were  to  be  paid  out  of  the 
general  fund,  on  demand  by  the  Treasurer.    The  interest  upon  the 
bonds  is  to  be  paid  at  fixed  periods  out  of  a  particular  fond,  expressly 
created  and  to  be  applied  by  the  Act  and  the  terms  of  the  contraet 
for  that  purpose.     The  holder  of  the  warrants  received  payment 
directly  from  the  Treasurer,  and  looked  only  to  him  for  such  payment. 
That  right  has  never  been  relinquished  by  him  in  the  exchange  under 
the  Act;  and  he  has,  therefore,  the  right  to  require  the  payment  of 
his  interest  upon  his  bonds  from  the  same  direct  source  and  from  the 
same  officer,  especiaUy  when  that  officer  is  made  and  i%  in  fact,  the 
only  legal  custodian  of  that  fund,  as  of  all  other  funds  belonging  to 
the  county. 

It  is  true,  the  Act  of  1855  does  not  in  express  terms  direct  who 
shall  pay  the  interest  upon  the  bonds.  The  Treasurer  ii  to  receive 
and  pay  out  all  the  moneys  of  the  county.  (Wood's  Dig.,  p.  718, 
art  34S1.)  The  9th  sectian  of  flie  Act  of  1865  lequiM  iiiat  tbt 
tax  constituting  the  interest  fund  shall,  when  eollMted,  be  imva^ 
diately  paid  to  the  Treasurer,  to  be  by  him  applied  to  tlie  payment  of 
the  interest  on  the  bonds.  This  officer  was  required  by  law  io  pay  tbe 
warrants  on  their  presentment,  which  were  his  authority  for  «Mh  poy^ 
ment.  That  officer  then  being  the  legal  receiver,  and  the  Mly  offleer 
authorized  to  pay  out  any  of  the  moneys  of  the  county,  wiu  bound  to 
pay  the  interest  on  the  bonds,  on  the  holder  presenting  to  him  the 
coupons,  which  are  also  his  authority  for  such  payment. 

That  the  Treasurer  miuit  pay  this  interest  tipon  the  presentment  of 
the  coupons  to  him,  is  further  made  clear  from  the  4th  section  of  the 
Aet    That  section  declares  that  tiie  Treasurer  ahaU  oanctl  Hib 

Tot.  XI.— ». 
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pons  on  their  being  paid.  Now,  if  he  do  not  pay  them,  bow  is  he  to 
know  they  are  paid,  or  to  have  their  possession,  so  as  to  cancel  them? 
If  the  County  Judge  or  any  other  ofiQcer  were  to  pay  them,  that  ofiScer 
would  have  the  possession  of  them;  and  then,  in  that  event,  the  Act 
would  have  dijrected  the  officer  paying  and  having  their  possession  to 
cancel  them. 

But  it  is  contended  on  the  part  of  the  defendant,  that  by  the  10th 
section  of  the  Act  of  1855,  the  appellants  should  have  first  applied 
to  the  Supervisors;  and  that  payment  of  the  coupons  could  only  be 
made  upon  their  warrant. 

This  position  we  deny,  and  insist  that  it  is  against  every  fair  con- 
struction of  the  Act. 

If  it  requires  a  warrant  from  the  Supervisors,  on  whom  shall  it  be 
drawn,  or  to  whom  shall  it  be  payable?  Certainly  not  on  the  Treas- 
urer to  give  him  power  to  pay,  for  that  power  is  conferred  on  him  by 
bis  general  duties  and  powers  as  Treasurer.  He  does  not  require  it 
to  authorize  him  to  pay  the  coupons,  if  he  be  the  proper  officer  to 
pay;  because  the  coupons  themselves  are  his  authority  to  pay  under 
the  Act  of  1866,  they  being  a  substitute  and  in  the  place  of  the  war- 
rants which  were  payable  on  presentment,  without  any  further  warrant 
or  direction  from  any  source. 

On  a  careful  examination  of  the  Act  of  1856,  it  will  be  found  that 
the  Treasurer  is  the  only  person  to  pay  these  coupons,  and  that  he 
must  pay  them  to  the  holder  on  presentment  and  demand  of  payment 
from  the  interest  fund  in  his  hands,  without  any  further  directions 
or  authority  from  any  other  officer  or  Board  of  the  county. 

The  first  part  of  section  10  of  the  Act  directs  that  the  Supervisors 
•hall  make  arrangements  for  the  payment  of  the  interest;  and  the 
ezerdse  of  the  pow«r  so  conf ened  upon  them  depends  upon  certain 
conditionB;  and  those  conditions,  which  set  in  operation  these  powers^ 
can  only  exist  when  the  tax  authorized  and  directed  by  the  ninth  sec- 
tion of  the  Act  is  first  raised,  and  is  insufficient  By  that  section,  the 
tax  raised  and  constituting  this  interest  fund  is  to  be  paid  to  the  Treas- 
urer, and  by  him  applied  to  the  payment  of  the  coupons;  and  in  the 
event  that  fund  is  insufficient,  then  the  Supervisors  are  to  niiske  the 
arrangements  directed  in  the  tenth  aeetion;  then  the  conditions  exist 
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to  set  in  operation  the  powen  of  the  SapenrifiOTS  under  that  Act 
Therefore,  then,  under  the  tenth  section : 

1.  The  Supervisors  aie,  sixty  days  before  the  interest  becomes  due^ 
to  see  if  there  be  sufficient  of  the  interest  fund  in  the  hands  of  the 
Treasurer  to  pay  such  interest  If  there  be,  then  they  have  nothing 
further  to  do;  if  not,  then  they  are  to  make  arrangements  to  have 
sufficient  in  that  fund  for  that  purpose,  and  that  section  points  out  the 
way  for  those  officers  to  proceed, 

2.  It  will  be  perceiyed  that  there  are  different  funds  belonging  to 
the  county,  which  are  distinct*  and  separate,  one  from  the  other,  and 
created  for  different  objects;  and  so  to  be  kept  and  disbursed  by  the 
Treasurer,  although  that  Treasurer  may  be  one  and  the  same  person; 
and  therefore,  that  officer  is  required  to  keep  the  interest  fund  wholly 
>eparate  and  distinct  from  the  general  fund,  in  the  same  manner  as  if 
such  fund  were  kept  by  a  different  officer  or  person. 

If,  therefore,  the  Supervisors  on  examination  find  tiiat  the  interest 
fund  in  the  hands  of  the  Treasurer  is  insufficient  to  meet  the  interest 
on  ihe  bonds,  they  are  then  required  to  draw  their  warrant  on  the 
Treasurer  of  the  general  fund  for  such  sum  as  will  supply  the  defi- 
ciency of  the  interest  fimd;  and  it  is  the  duty  of  the  Treasurer  of  the 
general  fund  to  pay  such  warrant;  tiiat  is,  as  the  Treasurer  of  the 
general  fund,  he  must,  upon  the  authority  of  that  warrant,  transfer 
the  amount  of  such  warrant  from  the  general  fund  to  the  interest  fund 
for  the  payment  of  such  interest  But  yet,  as  the  Treasurer  of  the 
county,  and  general  custodian  of  all  the  moneys  of  the  county,  he 
still  holds  the  same  money,  it  only  being  transferred  from  one  to  the 
other  fund,  as  required  by  law. 

8.  In  the  event  that  both  of  these  funds  prove  inadequate  to  pay 
the  interest,  then  the  Supervisors  are  to  make  such  contracts  and 
arrangements,  in  the  name  and  behalf  of  and  for  said  county,  as  may 
be  necessary  for  the  payment  of  said  interest,  and  the  protection  of 
the  fdUh  of  the  said  county.  By  this  power  they  may  loan  the  money, 
or  by  any  other  legitimate  means  may  procure  the  necessary  amount 
to  provide  for  the  deficiency  of  this  interest  fund,  and  protect  the  faith 
of  tte  county;  and  when  so  procured  and  prorided  for,  the  amount 
must  be  paid  to  the  Treasurer;  and  no  other  officer  by  any  law  is 
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authorized  to  have  the  custody  of  this,  or  of  any  other  money  of  the 
eonnty,  or  to  pay  out  or  disburse  them  for  any  purpose. 

The  respondent's  counsel  say  that:  '^It  is  made  the  duty  of  the. 
Supervisors  to  have  first  drawn  from  the  County  Treasurer  all  the 
money  in  the  interest  fund  to  meet  the  maturing  coupons.*' 

The  Act  nowhere  so  declares.  The  directions  in  the  Act  to  the 
Supervisors  first  to  draw  their  warrant,  are  contained  only  in  the  pro- 
viso at  the  end  of  the  tenth  section,  which  is  as  foUows: 

''Provided,  That  said  County  Judge  (amended  By-laws,  1865,  p. 
211)  shall  have  first  drawn  from  the  County  Treasurer  sudi  sums  as 
may  be  in  the  County  Treasury  subject  to  and  provided  for  the  pay- 
ment of  said  interest  by  the  provisions  of  this  Acf 

This  proviso  applies  only  to  the  last  clause  of  that  section;  to  that 
part  which  authorizes  and  empowers  the  Supervisors  to  make  contracts 
and  arrangements  for  the  protection  of  the  faith  of  the  county,  in  the 
event  that  the  interest  fund  and  general  fund  shall  be  insufficient. 
This  proviso  was  added  by  the  Legislature  to  prohibit  them  from  loan- 
ing or  otherwise  pledging  the  credit  of  the  county,  until  they  had  first 
exhausted  the  interest  fund  and  general  fund  for  the  payment  of  the 
interest ;  and  only  in  the  event  that  those  funds  were  insufficient^  could 
they  proceed  to  raise  any  money  by  loan  or  contract 

W.  W.  TheohdUb  for  Respondent 

As  against  the  County  Treaaurer,  this  writ  of  mandatnns  is  unau- 
thorized by  law  and  misdirected.  ^'This  writ,**  says  Blackstone,  vol. 
3d,  p.  110,  Comm.,  '*  issues  in  all  cases  where  the  party  hath  a  right 
to  have  anything  done,  and  hath  no  other  specific  means  of  compelling 
its  performance.*'  It  is,  in  its  nature,  *'  a  command,  directed  to  any 
person,  corporation  or  Court,  requiring  some  particular  thing  which 
appertains  to  their  office  and  duty/^  and  which  is  "consonant  to  right 
and  justice.**  It  issues,  says  our  Practice  Act,  sections  467  and  468, 
''to  compel  the  performance  of  an  act  which  the  law  specially  enjoins 
as  a  dnty  resulting  from  an  office,  trust  or  station'*  and  "  in  all  cases 
tvhere  there  is  not  a  plain,  speedy  and  adequate  remedy  in  the  oreK- 
nary  course  of  law.**  It  only  lies  where  there  is  a  "specific  legal 
right,  and  no  specific  legal  remedy.**    People  v.  Olds,  3  Cal.  Rep.,  p^ 
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171,  and  caaeB  there  cited,  particularly  the  ftiU  note  in  Fifih  v.  Weath* 
€rwaz,  2d  Johnaon'a  New  York  Caaea.  Officers  Tested  with  discre- 
iionary  powers  can  be  forced  to  act,  but  not  directed  how  to  act.  Mere 
ministmal  agents  can  only  be  compelled  to  do  specific  legal  duties. 
Aixi  the  right  to  demand  their  performance  must  be  complete  and  per- 
fect, not  inchoata  If  there  is  any  other  remedy,  by  action  or  other- 
wise, or  any  other  act  or  acts  or  conditions  precedent  to  be  performed, 
thene  modes  and  means  must  first  be  tried  before  this  writ  can  issue 
And  compel  the  performance  of  a  particular  act  by  a  subordinate  min- 
isterial officer.  .Only  on  failure  of  all  other  means  and  remedies,  and 
on  the  due  fulfillment  of  all  conditions  precedent,  can  this  writ  1»e 
legitimately  employed.  It  is  purely  an  exceptional,  supplementary  and 
residuary  remedy  to  prevent "  a  failure  of  justice  and  defect  of  police,'* 
As  authorities,  see  cases  just  cited,  and  People  v.  Trustees  of  Brooklyn, 
1  Wendell,  p.  318;  Boyce  v.  Buasell,  2  Cowen,  p.  444;  and  People 
V.  Bell,  4  Cal.  Bep.,  pp.  178  and  179.  Before  this  writ  issued  in 
this  case,  there  should  have  preceded  it  the  due  performance  of  all 
the  conditions  of  the  law  merdiant,  of  the  law  under  which  appellants? 
dami,  and  of  the  contract  on  the  face  of  the  coupons.  The  Treasurer 
is  the  receiving  and  disbursing  officer  of  the  funds  of  the  county ;  tut 
only  as  a  mere  ministerial  agent  and  speciai  depository,  under  the 
orders  and  warrants  of  the  Supervisors  and  Auditor.  (Wood's 
Digest,  p.  713,  sec.  6,  and  pp.  715. and  716,  sec.  1,  of  Act  of  1857.) 
The  direction  to  the  Treasurer  to  pay  on  order  or  warrant  excludes 
his  right  to  pay  without  order  or  warrant.  Such  is  the  general  law 
that  prescribes  his  mode  of  action,  and  the  duties  of  his  office.  But 
the  special  law  that  defines  what  he  is  to  do,  as  to  this  claim,  and  fixes 
the  rights  and  duties  of  the  coupon-holders,  as  well  as  those  of  the 
Supervisors,  and  binds  them  all,  being  at  once  the  contract  and  the 
law  of  the  contract^  vie:  the  Act  of  February  14th,  1855,  obligates 
the  Treasurer,  in  section  13,  to  follow  precisely  and  only  the  mode 
pointed  out  in  said  law  —  and,  while  in  section  9  it  appropriates  the 
interest  fund  to  the  coupon-holders,  prescribes  in  section  10  prior 
duties  upon  tiie  Coun^  Judge,  oj,  as  amended  by  Act  of  Apifl  30th, 
1855,  upon  the  Board  of  Supervisors,  before  the  Treasurer  can  be  com- 
pelled to  act    These  prerequisites  to  be  observed  under  ^be  general 
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law  and  under  the  special  lav  of  this  case  are  conditions  precedent  to 
the  Treasurer's  action,  and  especially  to  his  enforced  action  by  this 
writ 

Baldwdt,  X,  ddiTeied  the  opinion  of  the  C$oiirt  —  Tsbbt,  C.  J., 
conctirring. 

We  have  felt  a  strong  disposition  to  reverse  tiiis  case,  and  give  the 
relator  the  relief  he  seeks;  for,  upon  the  transcript,  it  seems  eminently 
due,  as  well  to  the  relator  as  the  character  of  the  County  of  Contra 
Costa,  that  the  interest  on  the  bonds  of  the  county  should  be  paid 
according  to  the  contract  But  we  are  unable  to  see  how  we  can  do 
this  consistently  with  law. 

The  remedy  of  mandamus  against  the  Treasurer  rests  upon  the  idea 
that  he  has  the  control  of  this  money,  and  is  merely  changed  with  the 
ministerial  duty  of  paying  it  out  to  the  holders  of  these  coupons  on 
demand.  But  this  is  not  so.  By  the  Act  of  1855, ''  to  Fund  the  Debt 
of  Contra  Costa  County,  and  to  provide  for  the  payment  of  the 
same,"  (Acts  of  1855,  p.  9)  it  is  provided: 

**  Sko.  10.  It  shall  be  the  duty  of  the  County  Judge  of  said  County 
of  Contra  Costra,  to  make  certain  arrangements  for  the  payment  of 
the  interest  on  said  bonds  when  the  same  shall  fall  due,  at  least  sixty 
days  before  the  time  of  payment ;  and  in  the  event  that  the  said  interest 
fimd  is  insufScient,  the  said  County  Judge  shall  draw  a  warrant  on  the 
County  Treasurer  of  Contra  Costa  County  on  the  general  fund  of  said 
county  for  such  purpose,  and  said  County  Treasurer  shall  forthwith 
pay  such  warrant;  and  in  the  event  that  these  funds  prove  inadequate, 
the  said  County  Judge  is  hereby  authorized,  empowered  and  required 
to  make  such  contracts  and  arrangements  in  the  name,  behalf,  and  for 
said  county  as  may  be  necessary  for  the  payment  of  said  interest,  and 
the  protection  of  the  faith'  of  the  County  of  Contra  Costa;  provided, 
that  said  County  Judge  shall  have  first  drawn  from  the  County  Treas- 
urer such  sums  as  may  be  in  the  County  Treasury  subject  to,  and  pro- 
vided for,  the  payment  of  said  interest  by  the  provisions  of  this  Act** 

"  8bo.  13.  This  Act  shall  take  effect,  from  and  after  its  passage,  and 
it  shall  not  be  lawful  for  the  Cctmty  Treasurer  to  pay  or  liquidate  any 
of  the  indebtedness  of  said  County  of  Contra  Costa,  which  occurred 
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prior  to  the  first  day  of  Febmaiy,  1855,  in  any  oth^r  maimer  than 
herein  provided.*' 

By  an  amendatory  Act,  passed  Febmary  14th,  1855,  (p.  211)  and 
before,  so  far  aa  appears^  anj  action  of  the  creditors  under  the  first 
statute,  (sec.  1)  it  is  -declared  that  seoti<m  tenth  of  said  Act  shall 
read  as  follows:  ^  It  shall  be  the  duty  of  the  Board  of  Supervisors  of 
Contra  Costa  Connty  to  make  certain  arrangements  for  the  payment  of 
the  interest  on  said  bonds,  when  the  same  shall  fall  due,  at  least  sixty 
days  before  the  time  of  payment:  and  in  the  event  that  the  said  inter- 
est fund  is  insuflSdent,  the  Board  of  Supervisors  shall  draw  a  warrant 
on  the  County  Treasurer  of  Contra  Costa  County,  on  the  general  fund 
of  said  county,  for  such  purposes;  and  said  County  Treasurer  shall 
forthwith  pay  such  warrant;  and  in  the  event  that  those  funds  prove 
inadequate,  the  Board  of  Supervisors  is  hereby  authorized,  empowered 
and  required  to  make  such  contract  and  agreements  in  the  name, 
behalf,  and  for  said  county,  as  may  be  necessary  for  the  payment  of 
said  interest,  and  the  protection  of  the  faith  of  the  County  of  Contra 
Costa;  provided,  that  the  said  Board  of  Supervisors  shaU  have  first 
drawn  from  the  County  Treasurer  such  sums  as  may  be  in  the  County 
Treasury,  subject  to  and  provided  for  the  payment  of  said  interest  by 
the  provisions  of  said  Act.'* 

By  the  general  law  (Wood's  Digest,  713-716)  the  Treasurer  is  not 
an  independent  officer  in  respect  to  his  charge  and  control  of  the 
county  funds^  but,  in  his  disbursements,  acts  on  the  warrants  of  the 
Auditor  on  claims  audited  by  the  Board  of  Supervisors.  Leaving  out 
of  consideration,  therefore,  the  Act  of  1858,  it  sufficiently  appears 
that  the  Treasurer  is  not,  in  respect  to  this  interest  money,  placed  in 
any  direct  relation  with  the  creditors,  and  that  he  is  not  trusted  with  a 
mere  ministerial  act  of  holding  it  for  or  paying  it  to  them  on  demand. 
It  follows,  therefore,  that  a  writ  of  mandatniis  directed  to  the  Treas- 
urer is  not  the  proper  remedy.  (4  CaL  178-9.) 
The  judgmot  is  affirmed. 
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Mo  errors  can  be  assiisned,  which  this  Ooort  will  notice,  on  ta 
embodied  In  the  statement  on  nppeni,  nr  a  bill  of  eoMtpti^BS. 

The  omissIoD  of  the  words  *'be  sold**  In  a  jndgmcnt  of  foreclorare,  after  tho 
description  of  the  premlaen.  it  n  men  clerical  emr,  which  will  not  affect  the 
Judgment. 

Appeal  from  the  Distsriot  Ooort  ci  Uie  Fifteenih  Judicial  District, 
County  of  Colusa. 

This  was  an  action  brought  to  obtain  a  decree  of  forecloaurv  upon 
note  and  mortgage,  and  a  sale  of  the  mortg^ed  premises. 

Sample  and  five  others  made  a  joint  and  several  note,  payable  to 
Moore  &  Allen  on  the  fourteenth  day  of  July,  1856.  Afterward, 
Semple  executed  a  mortgage  to  secure  the  payment  of  the  note,  and 
further  agreed  to  pay  attorney's  fees.  Moore  ft  Allen  brought  a 
joint  action  on  these  instrumental  and  Semple  filed  a  demurrer  for 
several  grounds.  But,  before  the  trial,  a  stipulation  in.  writing  was 
entered  into  between  the  plaintiffs  and  all  the  defendants,  that  a  joint 
judgment  should  be  rendered  against  all  the  defendants  for  the  prin- 
cipal, interest  and  attome/s  fee — the  attorney's  fee  being  liquidated, 
and  the  amount  paid;  the  interest  also  fixed  at  a  different  rate,  and  a 
different  sum  on  which  said  interest  should  be  calculated  was  also 
agreed  upon.  This  agreement  was  not  embodied  in  a  statement  on  ap- 
peal, nor  was  there  any  bill  of  exceptions  setting  it  forth,  showing  in 
what  manner  the  agreement  came  before  the  Court  below.  The  agree- 
ment simply  forms  a  part  of  the  record  sent  up  without  explanation 

The  decree  of  foreclosure  after  the  entry  of  the  judgment  against 
the  defendants,  proceeded  as  follows:  ''And  it  is  further  OTiered, 
adjudged  and  decreed,  that  the  said  mortgage  be  foreclosed,  and  that 
the  said  mortgaged  premises,  to  wit,  all  the  right,  title  ♦  ♦  of  C.  D. 
Semple  of,  in,  and  to  **  (here  follows  a  description  of  the  premises) 
at  the  end  of  which  the  words  "  be  sold  *'  were  omitted. 

The  points  made  by  appellants  in  this  Court  were: 

1st.  That  the  decree  differed  from  the  terms  of  tho  written  agree- 
ment of  the  parties. 
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U.  The  decree  is  void  for  micertainty,  in  this:  it  does  not  direct 
the  mortgaged  premises  to  ^  be  sold.'' 

D.  C.  Semple,  in  person,  for  AppeUantu 

/.  8.  Belcher  for  Respondents. 

FisLDy  J.,  at  the  April  Term,  1858,  ddiTered  the  opinion  of  the 
Court  —  Tbrry,  C.  J.,  and  Bubkbit,  J.,  concurring. 

The  agreement  inserted  among  the  papers  forms  no  part  of  the 
record.  It  is  not  embodied  in  any  statement  or  bill  of  exceptions, 
and  possesses,  therefore,  no  verity  upon  which  any  errors  can  be 
assigned  which  this  Court  can  notice.  Gates  v.  Buckingham,  4  CaL 
2S6;  Dayis  v.  Stratton  $t  dt„  and  Flint  «.  Haight  ei  al.,  January 
Term,  1856. 

The  decree  is  substantially  for  the  sale  of  the  mortgaged  premises. 
It  specifically  directs  judgment  for  the  amount  of  the  note,  the  appli- 
cation of  the  proceeds  of  sale  of  the  premises  to  its  satisfaction,  the 
disposition  of  any  surplus,  and  execution  for  any  deficiency.  The 
omission  of  the  words  *^  be  sold  "  after  the  description  of  the  premises, 
ig  a  mere  clerical  error,  which  does  not  affect  the  deeree. 

Judgment  affirmed,  with  fiye  per  cent,  damages. 


FBEMOnr  e.  THE  COTTNTT  OF  MARIPOSA  AKD  BABLT, 

Shbritf. 

A  teip«7fr  ouuoC  (BjofA  tka  coUeetton  cf  the  tax  diM  th«  eoonty,  «a  th«  gttnmi 
that  ha  bfl%  IB  fbmtr  year*,  paid  lata  tha  Ooonty  Treararj  tMxm  ainBue 
«s  kls  propertj,  whldi  were  Illegally  eweeeed  and  eoUeeted. 

Afpsal  from  the  District  Court  of  the  Thirteenth  Judicial  District^ 
Ooonty  of  Mariposa. 

This  was  a  bill  filed  by  the  plaintiff  to  restrain  the  collection  of  taxes 
bj  flie  Sheriff  for  the  year  18S6,  upon  the  ground  that  taxes  for  the 
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years  1851-2-3  and  4  had  been  illegally  exacted  of  plaintiff  and  paid 
by  him  into  the  County  Treasury;  and  that  the  county  was  insolvent. 
The  bill  prays  that  this  amount  (some  $13,800)  may  be  adjudged  a 
<lebt  against  the  county,  and  so  much  as  necessary  set  off  against  the 
taxes  assessed  against  the  plaintiff  for  the  year  1856,  and  a  decree  for 
the  balance  rendered  in  his  favor.  The  defendants  answered,  deny- 
ing generally  that  any  illegal  tax  had  been  exacted  of  the  plaintiff; 
and  also,  that  the  county  was  insolvent  There  was  no  proof  taken, 
the  Court  passing  upon  the  motion  for  the  injunction  on  bill  and 
iinswer.  The  Court  below  granted  the  injunction  and  defendants 
appe^ed  to  this  Court. 

Wade  &  Flov^r  for  Appellants. 

CL  T.  Botts  for  Respondent 

Baldwin,  J.,  after  stating  the  facta,  delivered  the  opinion  of  the 
Court  —  Pbeld,  J.,  concurring. 

If  the  collection  of  the  taxes  of  the  plaintiff  could  be  enjoined  at 
all,  it  is  clear  that  they  could  not  be  under  the  facts  of  this  case. 

If  every  taxpayer  could  interfere  in  this  way  to  arrest  the  proceed- 
ings of  the  Tax  Collector,  upon  the  pretense  that  he  Beld  an  un- 
liquidated claim  on  the  county,  it  is  evident  that  it  would  embarrass 
and  cotifuse  the  whole  fiscal  system  of  the  coimty.  No  apology  could 
be  given  for  such  a  proceeding,  except  that  it  was  necessary  to  protect 
the  plaintiff  from  what  would  otherwise  be  an  irremediable  evil.  But 
this  could  not  be,  unless  the  county  were  shown  to  be  insolvent  This 
has  not  been  shown  in  this  case;  for,  though  the  charge  ia  made,  it  is 
denied,  and  there  is  no  proof  of  it. 

The  order  for  granting  the  injunction  ii  dinolved,  mai  the  cause 
remanded. 
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STEPHENS  «.  MANSFIELD. 

PltlBtlff  was  In  possession  of  a  tract  of  land  (a  part  of  the  public  domain  of 
tbe  United  States)  under  a  deed  of  purchase  from  another,  who  at  the  date 
of  the  deed  was  also  In  potsesalaii,  which  deed,  was  dnlj  recorded ;  and  after 
being  so  possessed  for  several  months,  he  made  a  Terbal  sale  of  the  land  to 
one  H,  for  the  consideration  of  1600;  and  H,  after  remaining  In  possession 
far  two  years,  sold  the  premlsca  to  dafendaat:  Hsld^  that  plaintiff's  transfer 
of  the  land  to  H  did  not  amount  to  an  abandonment 

There  can  be  no  such  thing  as  an  abandonment  of  land  la  favor  of  a  particular 
individual,  and  for  a  eonaidarvtlOD. 

Abandonment  must  be  made  by  the  owner,  without  being  pressed  by  any  duty, 
necessity  or  utility  to  himself,  but  simply  because  he  desires  no  longer  to 
possess-  the  things  and  farther.  It  most  be  made  without  any  dealre  that  any    « 
other  person  shall  acquire  the  same. 

Where  plaintiff  had  possession  under  a  deed  duly  recorded,  and  the  defendant 
having  entered  with  notice  of,  and  In  subordination  to,  plaintiff's  title,  can- 
not be  permitted  to  deny  it  la  an  action  of  ejectment. 

Appral  fiom  the  District  Court  of  the  Eleventh  Judicial  Dietrict, 
County  of  El  Dorado. 

Thifl  was  an  aeti<«  ot  ejectment,  for  a  lot  in  PlaceTrille. 

From  ilie  findings  of  the  Court  it  appears,  that  in  1852,  plaintiff 
pordiased  the  premises  in  question  from. one  Jane  A.  Shearer,  who 
was  in  possession;  that  his  deed  was  recorded,  and  that  he  remained 
in  possession  under  it  for  some  months,  when  he  made  a  verbal  sale  of 
the  lot  to  one  Alex.  Hunter,  for  the  sum  of  six  hundred  dollars,  to  be 
paid  thereafter,  with  interest  at  the  rate  of  two  or  three  per  cent,  per 
month;  that  in  July,  1853,  about  thiee  hundred  dollars  of  the  pur- 
nhase  moufiiy  was  paid  by  Hunter,  and  the  balance  has  not  been  paid ; 
that  Hunter  put  valuable  improvements  on  the  lot  and  occupied  it, 
claiming  to  be  owner  for  about  two  years,  when  he  sold  to  defendant 

The  Court  below  gave  judgment  for  defendant,  upon  the  ground 
that  the  land  in  dispute  was  a  part  of  the  public  domain  of  the  United 
States,  and  that  the  act  of  the  plaintiff  in  transferring  the  possession 
to  Hunter  amounted  to  abandonment  of  his  interest  in  the  premises. 

Robinson  &  Beaiiy  for  Appellant 

1.    The  Court  below  erred  in  treating  a  verbal  sale  of  land  as  an 
abandonment 
8.    The  judgment  is  inconsistent  with  the  facts  found,  and  errone- 
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The  points  upon  which  reBpondenlt  lelies  me  briefly  as  follows; 

1.  Thai  the  verbal  oontract  between  Hunter  and  Stephens  con- 
ferred a  Talid  title. 

2.  That  if  that  contntct  was  within  the  atatnte  of  frands,  and  con- 
sequently void,  that  Stephens  must  be  presumed  to  have  and  actually 
did  abandon  all  right  to  the  lot  long  before  we  became  the  posBesaors 
of  it 

The  bargain,  sale  or  arrangement  made  between  Hunter  and  Ste- 
phens, transferred  Stephens'  rights  to  the  bt  to  Hunter. 

The  phiintifp  cannot  deny  the  recitals  of  the  deed  from  Jane  Shearer; 
he  claims  under  it  That  deed  admits  the  fee  of  tiie  lot  to  be  in  the 
United  States;  besides  the  ^'  Settler's  Act"  presumes  it  to  be  public 
land ;  the  pleading  and  proof  establish  that  fact.  In .  185S,  then, 
Stephens  was  a  mere  occupant  of  the  land;  had  simply  the  right  of 
possession ;  was  a  tenant  at  will  of  the  United  States. 

"The  occupancy  of  the  public  lands  of  the  United  States  consti- 
tutes a  tenancy  at  will.**    Dimcan  v.  Potts,  6  Ala.  82. 

"The  interest  of  a  tenant  at  will  in  real  estate  is  not  such  an 
interest  as  can  be  assigned ;  an  agreement  to  transfer  such  interest  is 
not  therefore  within  the  statute  of  frauds."  Whittemore  v.  Poster,  4 
N.  H.  484. 

"A  verbal  sale  of  a  pre-emptor^s  claim  to  improvements,  to  a  pur- 
chaser who  takes  immediate  possession,  confers  a  vaKd  titie.**  Bled- 
soe V,  Cains,  10  Texas,  455. 

The  Legislature  have  treated  "  possessory  claims  to  public  lands  ** 
as  personal  property,  and  so  declared  it 

In  1853,  the  Legislature  provided  for  mortgages  "  upon  possessory 
claims  to  public  lands,  all  buildings  and  improvements  on  such  lands, 
all  quartz  claims,  and  all  other  such  personal  property,  Sc.**  Comp. 
Laws,  711. 

True,  that  this  Court,  in  Winans  v,  Christy,  4  Cal.  B.  70,  says  that 
defendants  in  ejectment  are  not  permitted  to  show  that  the  fee  of  tiie 
land  is  in  the  United  States.  But  in  Anderson  v.  Parker,  6  Cal.  B. 
197,  they  veiy  cleai^  intimate^  if  they  do  not  expressly  hdd  a  dif- 
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ferent  doctrine.  And  Winans  v.  Christy  does  not  apply  to  this  case; 
ifae  iefendani  does  not  offer  to  show  tfiat  the  fee  is  in  the  TTnited 
States;  the  plaintiff  does  that  when  he  introduces  his  deed. 

Again:  Hunter  and  Stephens  treated  Stephens'  interest  in  the  lot 
as  personalty.  We  cq[nGeiTe  that  an  agreement  between  parties  will 
be  presumed  valid,  as  amounting  to  a  binding  contract,  if  such  pro- 
sumption  Tiolatea  no  rule  of  law. 

We  submit  also,  that  if  the  agreement  between  Stephens  and  Hub- 
ter  is  susceptible  of  such  a  construction,  that  the  subsequently  acquired 
rights  to  the  lot  by  innocent  third  perscms  can  be  preserved,  that  that 
L-onstruction  will  be  given  to  it;  and  in  this  connection  we  are  brought 
to  an  examination  of  the  sebond  pointy  or  the  question  of  abandon- 
laeni  The  District  Judge  bases  his  opinion  and  decision  of  the  case 
solely  upon  this  point,  and  we  deem  it  unnecessary  to  more  than  refer 
the  Court  to  his  opinion. 

Every  eircumstanoe  in  the  case  shows  that  Stq>hen8  gave  up,  aban- 
doned,  left  (without  the  intention  of  letoming)  the  lot  to  Hunter, 

^  The  inference  of  abandonment  may  arise  from  a  single  act,  and 
determines  tha  right  of  proper^  from  the  day  of  the  aci^  Davis  v. 
Butler,  6  Cal.  610. 

'^  Where  a  party  can  show  no  title  but  a  prior  possession,  that  will 
fail,  if  it  be  shown  that  he  voluntarily  abandoned  his  possession  with- 
out the  intention  of  retunuag.''    Baguette  v.  Caulfield,  4  CaL  278. 

We  think  that  the  case  of  Moore  v.  Small,  9  Barr,  194,  recognises 
the  doctrine,  that  one  maf  for  a  ammimution  4ib€md4m  an  innhoato 
ri^tt  to  land. 

This  case  was  decided  at  the  July  Term,  1858,  but  was  iospeBded 
by  a  petition  for  a  new  hearing,,  which  waa  dflnied  at  the  subeequcBt 
April  Term. 

Tbbbt,  C.  J.,  after  stating  the  faets^  delivered  tlie  opinion  of  flie 
Oouii  —  FniLO,  J.«  concurring. 

We  tiiink  IJie  nding  of  the  Court  bdow  clearly  erroneous.  Admit- 
ting tiie  interest  of  plaintiff  in  the  premises  such  as  could  be  divested 
by  abandonment^  there  can  be  no  such  thing  as  abandonment  in  favor 
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of  a  particular  individTial,  or  for  a  consideration.  Such  act  would  be 
n  gift  or  sale.  An  bbandonment  is  '^the  relinquishment  of  a  ri^t, 
the  giving  np  of  something  to  which  we  are  entitled-**    Bouv. 

"  Abandonment  must  be  made  by  the  owner,  without  being  prefised 
by  any  duty,  necessity  or  utility  to  himself,  but  simply  because  he 
desires  no  longer  to  possess  the  thing;  and  further,  it  must  be  made 
without  any  desire  that  any  other  person  shall  acquire  the  same;  for 
if  it  were  made  for  a  consideration  it  would  be  a  sale  or  bartet,  and  if 
without  consideration,  but  with  an  intention  that  some  other  person 
should  become  the  possessor,  it  would  be  a  giff    lb. 

Stephens  transferred  the  possession  to  Himter  for  the  consideration 
of  six  hundred  dollars;  this  fact  is  entirely  inconsistent  with  the  idea 
of  abandonment. 

The  question  as  to  the  ownership  in  fee  of  the  land  in  coulfaversy  . 
could  not  arise  in  this  action.    Plaintiff  had  possession  under  a  deed 
duly  recorded,  and  the  defendant,  having  entered  with  notice  of,  and 
in  subordination  to  plaintiff's  title,  cannot  be  pennitted  to  deny  it  in 
this  action.^ 

Judgment  leversed  and  cause  remanded. 


WARING  i;.  OROW. 

Tm  IS  aettdB  of  eJtoetiBeat  tD  veeoT«r  ui  mdlridcd  tnfamt  la  a  mtalat 

It  Is  not  necessary  to  make  parties  defendants  in  sneh  aetlan,  who  avs  to 
possession  of  such  dslm*  holding  other  nndlylded  interests,  and  who  elalm 
no  right  to  the  Interest  sned  for. 

Tt'ls  only  necessary.  In  such  a  case^  for  the  plaintlfl  to  sne  the  ^rtgr  who  Inter- 
feres with  his  rights. 

Where  the  Court  Ihstnieted  the  jury  la  aoitth  aetihtf,  tllat  **•  where  an  abaadon- 
ment  Is  sought  to  he  established!  by  the  set  of  the  party,  the  Intention  aloaa 
governs :  and  If  saeh  party  leave  a  mining  claim,  with  the  Intention  not  to  re- 
turn, his  abandonment  Is  as  complete.  If  It  exist  for  a  minots  or  a  second,  as 
Uioug^  It  continued  fqr  years ;  but  If  he  left  with  the  Intention,  of  retuminic 
he  might  do  so  at  any  time  within  flve  years:  provided,  there  was  no  rule, 
usage  or  custom  of  miners  of  such  a  notoMdns  ehatfacter  as  to  raise  a  prtsom^ 
tlon  of  an  intention  to  abandon :  '*  Held,  that  the  qaestlon  of  abandonment 
was  fairly  left  to  the  jury. 

The  purchaser  of  a  mlhing  clabn  can  only  acqolre^  hf  anefa  puKhaae,  saeh  right 
or  title  as  his  vendor  had  at  the  time  of  sale. 

Possession  ef  one  partner  or  tenant  in  common  of  a  mining  claim  la  the  possessloa 
of  alL  :     .  .  t 
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Where  th»  teiutnt  In  eommoD,  or  partner,  goes  awmy  and  rematjifl  absent  from  tha 
premUes,  learlnx  hia  aaaociatea  in  poaaeaslon.  It  ereatea  no  preiumptlon  of 
abandonment ;  nor  does  hIa  refuaal  to  pay,  or  delay  In  paylnff  the  ezpensea  of 
the  business,  or  tbe  aaaeasments,  create  of  Itaelf  a  forfeftnra. 

la  order  to  the  enforcement  of  the  forfeiture  of  the  Intereet  In  the  claim,  aoma 
appropriate  action  by  ault  maat  be  taken  to  liquidate  the  demand,  and  aell  the 
property,  or  there  mast  be  at  least  clear  and  nneqtiiyocml  proof  of  abandooment.- 

1%e  mere  paaaive  acqnieacence  of  the  other  partpera  or  tenanta  In  common  In  a 
■ale  of  the  Interest  of  the  plaintiff  by  a  party  having  no  title,  cannot  coikfer 
any  npon  the  vendee. 

Where  a  party*a  righta  to  a  mlnlns  claim  are  fixed  by  the  rnlea  of  property,  which 
are  a  part  of  the  general  law  of  the  land,  they  cannot  be  divested  by  any 
mere  neighborhood  custom  or  regulation. 

Appeal  from  the  District  Court  of  the  Ninth  Judicial  District, 
County  of  Shasta. 

This  was  an  action  of  ejectment  to  recover  possession  of  one  undi- 
vided fourth  interest  in  four  mining  claims,  and  also  one  undivided 
forty-eighth  part  of  a  flume  for  conducting  water  to  said  claims. 

The  complaint  alleges  that  the  plaintiff,  on  Hie  first  day  of  June, 
1857,  was  the  owner  and  in  possession  of,  and  ever  since  has  been  and 
still  is,  the  owner  of  the  following  described  premises  situated  in  said 
County  of  Shasta,  to  wit:  one  undivided  fourth  part  of  four  mining 
claims  situated  on  Lone  Hill,  etc.,  also  the  one  undivided  forty-eighth 
part  of  a  certwn  flume  leading  (conducting)  water  from  the  Clear 
Creek  Ditch  to  said  Lone  Hill,  for  the  purpose  of  working  the  mining 
daims  on  said  hill,  etc.;  which  said  one-fourth  interest  in  said  four 
mining  claims,  and  one  forty-eighth  interest  in  said  flume,  was  and  is 
of  the  value  of  eight  hundred  dollars.  That  said  defendant,  on  the 
first  day  of  July,  1857,  "forcibly  and  unlawfully  entered  upon,  took 
possession  of,  and  ousted  the  said  plaintiff  from  the  said  premises,  and 
that  defendant  unlawfully  withholds  the  possession  of  the  said  above 
described  premises  from  said  plaintiff,  who  ever  since  has  been,  and 
still  is,  entitled  to  the  possession  thereof;  and  the  rents  and  profits  <rf 
said  premises  have  been  and  are  of  the  value  of  one  hundred  dollars 
per  month.^  The  complaint  further  charges  that  said  defendant  now 
is^  and  has  been  for  many  months  past,  extracting  the  gold  from  said 
claims,  and  converting  the  same  to  his  own  use,  and  that  he  threatois 
to  continue  so  to  do.  It  also  charges  that  defendant  is  insolvent,  ffrid 
prays  an  injunction,  and  that  a  receiver  may  be  appointed,  judgment 
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-  -       —    - —  - 

for  restitution  and  for  damages.  The  complaint  was  sworn  to.  The 
Court  below  issued  the  injunction  and  appointed  a  receiver  upon  the 
facts  set  forth  in  the  compkint. 

The  defendant  demurred  to  this  complaint^  and  assigned  three 
grounds  of  demurrer: 

1.  There  is  a  defect  of  parties  defendants  in  said  action  in  this,  that 
the  owners  of  Ihe  other  three-fourths  of  the  claims  mentioned  in  said 
complaint  are  not  named  as  co-defendants,  and  that  their  interests  are 
wholly  unrepresented,  etc. 

2.  Several  causes  of  action  have  been  improperly  united  in  this^  to 
wit:  1st.  For  the  possession  of  the  claims;  2d.  For  the  rents  and 
profits  arising  therefrom;  8d.  For  damages. 

3.  The  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  in  tins,  to  wit:  as  to  who  the  other  parties  are  holding  and 
owning  the  other  three-fourths;  that  defendant  is  in  possession  of 
only  one-fourth  interest  in  the  claims. 

Complaint  does  not  show  that  defendant  is  not  entitled  to  some  por- 
tion of  the  daims,  or  that  he  is  not  in  possession  in  common  with 
others.  Nor  does  it  state  that  plaintifF  is  entitled  to  the  possession  by 
virtue  of  any  title  or  prior  possession,  or  that  plaintiff  has  complied 
with  the  laws,  rules  and  regulations  of  the  mining  district  in  which 
said  claims  are  situated,  or  that  he  holds  said  claims  by  virtue  of  said 
laws,  rules  and  regnlationa. 

At  the  time  of  ^ling  the  demurrer,  the  defendant  filed  hia  answer 
setting  up  title  in  himself  and  others  to  said  claim,  and  also  raised  thu 
same  points  in  his  answer  as  those  raised  by  the  demurrer. 

The  demurrer  was  overruled,  and  the  cause  tried  by  a  jury. 

The  Court  instructed  the  jury  in  substanee,  as  follQwst 

1.  Prior  possession  of  a  mining  daim  gives  prior  right  to  the  prior 
possession,  of  which  the  party  cannot  be  divested,  except  by  his  own 
act,  or  by  abandonment  or  the  lapse  of  tim^  or  by  the  superior  land> 
lord  or  owner  of  the  soil 

2.  An  abandonment  may  be  proved  by  the  acts  of  the  parties,  or  by 
their  declaration  coupled  with  acts.  If  the  jury  believe  from  the  evi- 
dence, idainti£F  was  first  in  possession  of  the  claims,  and  abandoned 
Ihem,  sjid  while  the  premises  were  thus  abandoned  the  defendants,  or 
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dkoee  under  whom  he  claims,  took  possession,  the  defendant  must 
recover;  but  if  the  jury  believe  from  the  evidence,  that  after  plaintiff 
did  abandon,  them  he  again  retnmed  and  took  possession,  and  was  in* 
possession  by  himself  or  agent  at  the  time  the  defendant  entered,  then 
defendant  is  a  wrongdoer,  and  plaintiff  is  entitled  to  recover. 

3d.  Where  an  abandonment  is  sought  to  be  established  by  the  act 
of  the  party,  the  intention  alone  governs.  If  a  party  leave  a  claim' 
with  the  intention  not  to  return,  his  abandonment  is  as  complete,  if  it 
exist  for  a  minute  or  a  second,  as  though  it  continued  for  years;  but 
if  he  left  with  the  intention  of  returning,  he  might  do  so  at  any  time 
within  five  years;  provided  there  was  no  rule,  usage  or  custom  of 
miners  of  such  a  notorious  character  as  to  raise  a  presumption  of  an 
intention  to  abandon. 

4th.  Where  a  party  has  once  acquired  a  right  by  possession  to  a 
mining  claim,  no  mining  law  can  divest  him  of  that  right  unless  he 
aasisted  in  the  passage  of  such  law;  in  which  case  he  would  be  con- 
sidered a  party  to  the  contract. 

Mining  laws  may  be  given  in  evidence  to  prove  a  custom  in  respect 
to  size  of  claim,  or  to  raise  a  presumption  of  abandonment,  where  such 
laws  have  a  unirersal  notoriety  throughout  such  district;  or  if  they 
have  not,  then  proof  must  be  given  that  the  party  sought  to  be  bouiid 
had  actual  notice  of  them. 

5.  The  possession  of  one  tenaiit  in  common  is  the  possession  of  all. 

6.  A  purchaser  of  a  mining  claim  only  acquires  such  right  or  title 
from  his  vendor  as  he  had  at  the  time  of  such  purchase. 

7.  The  power  to  occupy  for  another  gives  no  right  to  such  agent  to 
fldi;  but  there  must  be  a  special  agency  for  such  purpose. 

8.  One  who  might  by  inquiry  ascertain  what  rights  his  vendor  has, 
and  n^ects  to  make  such  inquiry,  is  not  an  innocent  purchaser. 

Fhdntiff  had  verdict  and  ju^gment^  and  iha  defendant  appealed  to 
thisConri 

I$aae  Bogffs  for  AppellanL 

I.  The  Court  erred  in  overruling  the  defendant's  demurrer  t6  the 
complaint. 
Titere  was  a  non-joinder  of  parties  defendant. 

▼OE..  ZI.— M. 
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The  plaintiff  should  have  brought  his  suit  against  his  copartners  for 
his  undivided  interest  in  said  claims,  and  for  an  accounting  of  the  pro- 
ceeds.    Schelper  v.  Evans  et  al.,  4  Cal,,  page  212. 

E^'ectments  will  not  lie  for  Hie  possession  of  a  mining  claim  where 
the'facts  show  that  the  claim  is  undivided  and  held  in  common  by  four 
copartners^  three  of  whom  stand  by  and  acquiesce  in  the  sale  and  pur- 
chase by  an  innocent  person  in  good  faith. 

If  one  of  the  copartners  suffer  thereby,  he  must  bring  a  suit  against 
his  copartners.  An  action  of  ejectment  may  be  sustained  on.  the 
ground  of  a  prior  possession  alone;  but  to  continue  such  possession 
there  must  be  an  actual  bona  fide  occupation  or  possessio  ^edis:  a 
subjection  of  it  to  the  will  and  control  of  the  possessor  as  contradis- 
tinguished from  the  mere  assertion  of  title.  See.  Plume  r.  Seward  cl 
al.,  4  Cal,  94. 

2d.  The  evidence  shows  that  plaintiff  had  abandoned  his  interest  in 
the  claim,  and  the  instructions  of  the  Court  on  this  head  were  wrong. 

"  Abandonment  may  arise  from  a  single  act^  or  from  a  series  of  acts; 
and  a  pai;:ty  once  having  abandoned  his  claim,  will  not  be  permitted 
to  come  within  the  time  aUowed  for  commencing  civil  action  to  re- 
assert his  claim,  to  the  prejudice  of  those  who  may  have  in  the  mean- 
time appropriated  it."    Davis  v.  Butler,  6  Cal..  B.  510. 

Where  prior  possession  is  relied  upon,  it.  will  fail,  if  it  be  shown 
that  he  voluntarily  abandoned  his  pqssessipn.  Pequette  v.  Caulfield, 
4  CaL  278, 

It  cannot  be  contended  in  this  casci  that  defendant  is  a  trisspasser  or 
wrongdoer,  because  he  came  into  possession  of  said  claims  with  a  full 
knowledge  of  three-fourths  of  plaintiff's  copartners  by  purchase,  and 
with  their  full  knowledge  and  consent,  apd  under  color  ,of  title. 

Before  plaintiff  can  seek  equity  he  must  first  do  equity.  He  should 
first  have  tendered,  his  proportion  of  all  the  .expenses  x)f  opening  up  of 
said  claims  and  of  reconstructing  said  flume. 

3d.  In  the  case  of  Hix  v.  Bell,  3  Cal.  219,  this  Court  has  decided 
the  question  of  the  admissibility  of  minersMsws  governing  thcj)articu- 
lar  localities.  I  do  not  conceive,  in  the  introduction  of  those  laws  as 
evidjsncfi,  that  it  is.i^e^jessary  to  sho.w  .wh^,tjip  meeting  was  held,  how 
many  were  present^  whether  each  and  every  person  present  acquiesced 
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in  such  laws,  nor  whether  the  books  have  been  kept  in  any  particnlar 
style  and  form. 

It  is  sufficient  to  show  that  there  are  laws  and  cnstoms  by  which  the 
miners  are  goyemed ;  no  matter  how  they  are  formed,  so  they  are  gen- 
erallj  acquiesced  in  by  those  following  the  occupation  of  mining. 
Upon  this  point  the  Hon.  Judge  erred  in  instructing  the  jury. 

4th.  The  mines  belong  to  the  General  Government,  and  are  free  for 
her  Citizens  to  enter  and  extract  the  precious  metals.  The  doctrine  of 
tenants  in  common  does  not  apply  to  this  class  of  cases,  any  moie  than 
it  applies  to  barter  and  trada 

R.  T.  Sprague  for  Respondent    No  brief  in  the  record. 

Baldwin,  J^  ddivered  the  opinion  of  the  Court  —  Tbbbt,  0.  J., 

concurring. 

Ejectment  for  the  recovery  of  mining  claim. 

The  plaintiff  in  this  suit  sues  for  the  recovery  of  a  certain  interest 
in  mining  claims  in  Shasta,  the  title  to  which  he  asserts  to  have  been 
in  himself  and  several  others,  in  certain  fixed  proportions. 

It  is  objected  that  the  plaintiff  cannot  recover  because  he  has  not 
joined  the  other  owners  or  claimants.  We  do  not  consider  this  point 
wdl  taken.  In  order  to  a  full  vindication  of  plaintiff^s  rights,  and  full 
investigation  of  the  merits  of  the  controversy,  it  was  only  necessary  to 
sue  the  party  who  interfered  with  the  plaintiff's  property,  or  did  him 
wrong.  The  object  of  the  plaintiff  in  the  suit  waa  not  a  partition  of 
the  common  property,  but  to  settle  the  right  of  the  plaintiff,  as  against 
an  adverse  claimant,  to  his  share  and  proportion ;  and  this  object  could 
be  effectually  attained  by  the  plaintiff  in  the  form  adopted.  The  qu^ 
tion  of  abandonment  waa  fairly  left  to  the  jury,  as  also  the  right  of  the 
defendant  under  the  bill  of  sale  from  Julian.  The  claims,  it  seems, 
were  held  in  possession  by  the  partners  and  associates  of  the  plaintiff; 
thej,  as  such  partners,  were  tenants  in  common,  and  it  is  well  settled 
that  the  possession  of  one  partner  or  tenant  in  common  is  the  possession 
of  alL  The  mere  fact  that  one  tenant  in  common,  or  partner,  goes 
awiy  and  remains  absent  from  the  premises  of  the  joint  business  or 
propcvif,  leaving  his  assedates  in  poesetaion^  creates  no  presumption 


378  SUPREME  COUBT  —  OCTOBEE  TEBM,  1858. 

McMillan  and  Wife  «..  Beynolda. 

of  abandonment;  nor  does  his  refusal  to  pay^  or  delay  in  paying  the 
expenses  of  the  business,  or  the  assessments,  create  of  itself  a  forfeit- 
ure. In  order  to  the  enforcement  of  the  claim,  some  appropriate  action 
by  suit  must  be  taken  to  liquidate  the  demand,  and  sell  the  property, 
or  there  must  be  at  least  clear  and  unequivocal  proof  of  abandonment 

It  is  too  clear  for  argument,  that  the  mere  passive  acquiescenfie  of 
the  other  partners  or  tenants  in  common  in  a  sale  of  the  interest  of  the 
plaintiff  by  a  party  having  no  title,  cannot  confer,  any  upon  the  vendee. 
This  would  be  to  make  title  to  property  pass,  not  by  the  act  or  assoit 
of  the  owner,  but  by  the  silence  of  his  associates. 

The  plaintiff's  right  having  been  fixed  by  these  rules  of  property, 
which  are  a  part  of  the  general  law  of  the  land,  could  not  be  divested 
by  any  mere  neighborhood  custom  or  regulation,  even  if  there  were 
better  proof  than  appears  in  the  record  of  the  existence  of  such.  Nor 
do  we  see  anything  to  prove  that,  by  the  mining  regulations  of  the 
vicinity,  the  possession  and  working  of  the  claim  by  a  portion  was  not 
a  sufficient  possession  and  working  for  all ;  or  that  the  mere  temporary 
absence  of  one  partner  was  a  forfeiture  of  his  interest,  and  that  a 
stranger  could  then  come  in  and  appropriate  his  share. 

On  the  whole,  we  think  the  learned  Judge  below  presented  the  law 
fairly  and  clearly  to  the  jury,  and  that  their  finding  was  in  aooordance 
with  law  and  justice. 

Judgment  affirmed. 


MoMILLAN  AND  WIFE  «.  REYNOLDS. 

The  aflUlftTlt  ef  eenrlee  of  mmmoiit  omst  riiow  uBrmtMnHj,  eompUanee  wltti  all 
Che  reqnlremente  of  the  law. 

An  nSdnrit  which  mTert  thet  afllent  on  the  day  named  "asrved  the  aummena  in 
this  action  npon  the  defendant  Mary  B.  McMiUan,  at  hev  residence  in  the  city 
of  San  BYaneleeo,  by  delivering  and  leavliig  with  her  a  copy  thereof,  attached 
to  a  copy  of  the  amended  complaint  filed  In  this  action,**  It  InsalBcient 

Where  Judgment  of  foreclosure  was  obtained  on  such  serrice,  and  the  premises  sold 
under  the  Judgment  to  a  party  who  was  at  the  time  of  such  purchase  cognisant 
of  the  fact  of  such  defectlTe  saniee,  and  also  that  the  deifendant  was  a  mnr^ 
Tied  woman,  and  where  the  defendant  has  a  valid  defense  to  sack  action,  tiie 
Judgment  wfll  be  set  aside. 

Appeal  from  the  Twelfth  Diatrict  Courts  County  of  fian  FraameD* 
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ThiB  WB8  a  bill  in  equity  to  quiet  title  t6  a  lot  of  land  in  the  city  of 
San  Francieoo. 

The  facts  are  as  folloivt:  In  1854  the  plaintiffs  were  possessed  of 
a  lot  of  land  in  the  ciij  of  San  Franeiseo,  which  they  occupied  as  a 
homestead.  In  December  of  that  year  they  executed  a  mortgage  of 
the  Itemises  to  MUb  and  Yantine,  to  secure  a  debt  of  the  husband. 
In  April,  1858,  Mills  and  Yantine,  by  the  defendant  in  this  action  as 
their  attorney,  brought  an  action  of  foreclosure  upon  the  mortgage 
agsinst  the  present  plaintiff^.  In  that  action  the  only  evideaoe  of 
senioe  of  the  sonunoDs  and  c<Hnplaint  on  Mary  B.  McMillan,  is  the 
afBdsnt  of  one  J.  G.  Qould,  which  is  as  fbllows: 

"City  and  County  of  San  Francisco,  sa.;  James  0.  Qould,  of 
Mid  city,  being  duly  sworn,  says,  that  on  the  fourteenth  day  of  July, 
.  1855,  he  served  the  summons  in  this  action  upon  the  defendant,  Mary 
fi.  McMillan,  at  her  residence  in  the  city  of  San  Francisco,  by  deliv- 
ering and  leaving  with  her  a  copy  thereof;  attached  to  a  copy  of  the 
amended  complaint  in  this  action. 

*J.  Q.  GouLa 
''  Sworn  to  before  me,  August  6,  1856.^ 

"  OncAR  Caleb,  D.  C.'' 

Mary  B.  McMillan  did  not  appear  in  the  action,  and  a  default  was 
taken  against  her,  and  a  decree  of  foreclosure  rendered,  and  the  prop- 
erty sold  to  the  defendant,  Beynolds,  who  acted  as  the  attorney  in 
obtaining  the  decree.  Reynolds  was  about  taking  possession  of  the 
premises,  in  pursuance  of  his  purchase,  when  plaintiffs  commenced 
thisaction* 

Among  other  allegations  in  plaintiffs'  complaint,  they  allege  that 
Maiy  B.  McMillan  did  not  sign  or  acknowledge  the  mortgage  deed ; 
and  it  is  found  by  the  jury,  on  a  special  issue  submitted  to  them,  that 
ehc  **  was  not  examined  separate  and  apart,  and  without  the  hearing 
of  her  husband.*' 

Drfendant  had  judgment  in  the  Court  below,  and  the  plaintifti 
appealed  to  tins  Oowrt,  and  assigned  as  error  among  others,  the  fol- 
lowing: 
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1.  The  Court  ened  in  ruling  that  there  wag  jnriadictioii  of  the 
person  of  Mrs.  Mary  B.  McMillan  in  said  suit  of  Mills  and  Vantine. 

3.  The  Court  erred  in  rendering  judgment  for  the  defendant, 
when  it  should  haye  been  rendered  for  the  plaintifh 

Shatiuck,  Spencer  dk  Beichert,  for  Appellants. 

L  The  acts  of  a  Courts  though  of  general  jurisdiction,  are  Toid 
unless  it  has  jurisdiction  of  the  person,  and  the  record  must  show  such 
jurisdiction.  Fanners'  Loan  and  Trust  Co.  v.  McEinney,  6  McLean, 
1;  Foster  v.  Olazner,  27  Ala.  391;  Joyce  v.  Joyce,  5  CaL  449;  .Sheldon 
V.  Newton,  3  Ohio  N.  S.  494. 

2.  The  return  of  service  of  process  made  by  a  private  person, 
must  show  that  the  provisions  of  the  statute  have  been  complied  with. 
or  the  Court  gains  no  jurisdiction  of  the  person  served.  Our  Prac- 
tice Act,  sec.  28,  requires  that  a  private  individual  serving  process 
must  be  a  white  person,  twenty-one  years  old,  capable  of  being  a  wit- 
ness in  the  case,  and  must  serve  the  summons  attached  to  a  certified 
copy  of  the  complaint;  and  if  the  defendant  be  unlearned,  the  naturo 
of  the  suit  shall  be  explained.    Sec.  646,  Practice  Act. 

3.  The  summons  and  evidence  of  service  in  this  case  are  so  de- 
ficient as  to  give  no  jurisdiction  to  the  Court.  See  State  v,  Wbod- 
ruflf,  2  CaL  241 ;  Joyce  v.  Joyce,  5  Ih,  449 ;  Harvey  v.  Bestic,  1  How. 
Miss.  R.  106;  Smith  v.  Cohen,  3  /i.  39;  Fathem  v.  Long,  5  16.  661; 
Collins  V,  Hoyt,  1  Lundes  &  Marsh,  515;  Eshridge  v.  Jones,  Ih. 
595 ;  Ditch  v.  Edwards^  1  Scammon,  127 ;  Ogle  v.  Coffin,  lb.  239 ; 
Townsend  v.  Griggs,  2  i%.  365;  Billingale  v.  Geer,  3  lb.  575;  1  Eng- 
lish (Arkansas)  R.  38S,  552;  2  /i.  44;  Vaughan  v.  Brown,  4  Eng- 
lish, 20. 

The  above  authorities  all  show  that  the  statute  relatiTe  to  the  ser- 
vice of  process  must  be  fully  complied  with,  or  a  judgment  by  default 
is  "  coram  nan  judice  **  and  void. 

The  fourth  rule  of  the  Twelfth  District  Court  also  requires  that 
the  certificate  made  by  a  private  person  should  show  that  the  defend- 
ant served  was  personally  known  to  him.    This,  ttx),  is  wanting. 

Too  much  caution  cannot  be  observed  in  holding  private  persona 
serving  process  strictly  to  the  law. 
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If  a  Sheriff  should  show  by  his  return  a  strict  compliance,  how 
much  more  a  private  individual. 

Verbal  testimony  after  the  decree  could  not  relate  back  so  as  to 
give  the  Court  jurisdiction,  but  only  increased  the  error.  Plaintiffs' 
objection  to  its  introduction  should  have  been  sustained.  Besides, 
that  testimony,  if  added  to  the  return,  would  not  be  snfBcient.  He 
did  not  serve  a  certified  copy.    He  did  not  explain  it  to  her. 

Giles  H.  Gray  for  Respondent 

1.  The  summons  was  properly  served  on  Mary  B.  McMillan  in 
the  foreclosure  suit. 

The  affidavit  is  such  as  is  required  by  the  statute.  P.  A.,  sec.  28. 
It  shows  the  personal  receipt  by  defendant,  Mary  B.  McMillan,  of 
the  summons,  and  a  copy  of  complaint;  and  it  shows  that  she  received 
the  same,  within  the  city  of  San  Francisco,  ho  portion  of  the  ]imits 
of  which  is  three  miles  distant  from  the  County  Clerk's  office. 

2.  This  affidavit  was  sufficient  to  authorize  a  judgment.    If  there 
ifl  any  defect  in  the  service,  as  for  example,  if  served  by  a  negro,  or 
by  a  minor,  or  if  the  defendant  have  any  exemption  from  service,  as 
being  a  legislator,  or  member  of  Congress,  just  before  the  commence- 
nient  of  the  session;  and  if  none  of  these  defects  appear  in  the 
return  on  the  summons,  then,  although  the  defendant  has  good  ground 
for  arrest  of  judgment,  his  privilege  must  be  pleaded,  and  shown  to 
the  Court  by  motion.    Whitwell  v.  Barbier,  7  Cal.;  Wheeler  v,  Rey- 
nolds, 8  Cowan,  311.     Also,  see  Foot  v.  Stevens,  17  Wend.  485 
Yates  V.  Lansing,  9  Johns.,  p.  437;  Peacock  v.  Bell,  l.Saund.  74 
Shmnway  v.  Stillman,  4  Cowan,  296;  Hart  v.  Seixas,  21  Wend.  40 
Bloom  V.  Burdick,  1  Hill  B.  139;  Wright  v.  Douglass,  10  Barb.  S.  C. 
110;  Wells  V.  Mason,  4  Scam.  279;  Huntington  v.  Charlotte,  16;  Vance 
V,  Punk,  2  Scam.  263;  Hubbard  v.  Harris,  2  Scam.  279;  Vamey 
V.  Vosch,  3  HUl  S.  C.  237. 

A  complete  answer  to  all  that  is  said  about  the  defects  in  the  affi- 
davit of  service  is :  thai  the  Court  acquired  jurisdiction  from  the  time 
of  service,  and  noi  from  the  date  of  the  return. 

In  WhitwcH  W  Barbier,  supra,  the  Court  says:  "The  defwidant 
having  been  summoned  to  appear  on  a  certain  day,  it  cannot  be  said 
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that  the  Court  had  no  jurisdiction  of  the  person  so  as  to  make  its 
judgment  void.'* 

Again,  in  the  d5th  section  of  the  Practice  Act,  '^from  the  time  of 
service  of  the  summons  and  copy  of  complaint  in  a  civil  action,  the 
Court  shall  be  deemed  to  have  acquired  jurisdiction,  and  a  control  of 
all  the  subsequent  proceedings.'^ 

Ist.  It  is  argued  that  if  the  return  of  service  was  not  made  as 
required  by  statute,  a  default  rendered  would  be  void.  This  is  not 
fk$  true  rule,  but  the  law  is :  that  a  default  rendered  withoiU  jurisdic' 
Hon  is  void,  in  a  Court  of  general  jurisdiction;  if  the  record  is  silent, 
and  yet  a  judgment  is  rendered,  it  will  be  presumed  that  the  Court 
had  jurisdiction,  until  the  contrary  appears,  and  that  due  proof  of  ser- 
vice was  made.  Qrignon  v.  Astor,  2  How.  U.  S.  B.,  p.  291,  and 
cases  cited.  Whitwell  v.  Barbier,  cited  by  plaintiffs  here,  does  not 
apply  to  this  principle. 

3.  The  last  proposition  which  we  shall  present  to  the  Court  is  a 
general  one.    It  is: 

That  being  purchaser  at  a  Sheriff's  sale,  we  are  not  bound  to  go 
beyond  the  record  itself;  and  to  support  this,  we  cite  Beardon  t;. 
Lancey's  heirs,  2  Bibb,  262.  The  Court  says :  "  How  far  the  pro- 
ceedings in  the  case  under  which  the  land  in  contest  was  sold  were 
correct,  will  be  unnecessary  to  determine;  for  by  the  execution,  the 
Sherifi  had  authority  to  sell;  and  if  the  property  sold  be  by  law  liable 
to  execution,  the  right  of  purchase  cannot  be  shaken,  however  errone- 
ous the  judgment  might  have  been;  for  if  the  sale  could  afterwards  be 
avoided,  few  would  be  willing  to  purchase  under  execution,  and  prop- 
erty sold  in  that  way  would  be  frequently  sacrificed,  greatly  to  the 
prejudice  of  debtor  and  creditor.*' 

Also,  Woodcock  v.  Bennett,  1  Cowan,  734;  Coleman  v.  Trabue,  2 
Bibb,  518 ;  Brown  v.  Combs,  7  B.  Monroe,  318 ;  Doe  i^.  Natchez  Ins. 
Co.,  8  Smedes  ft  M.,  p.  179;  Wood  v,  Jackson,  8  Wend.,  p.  36. 

Again,  in  Qrignon's  Lessee  v.  Astor,  2  How.  IT.  8.  R.,  p.  341,  the 
Court  says:  ''A  purchaser  under  it  (the  decree)  is  not  bound  to 
look  beyond  the  decree,  if  there  is  error  in  it  of  the  most  palpable 
kind,  if  the  Court  which  rendered  it  has,  in  the  exercise  of  jurisdic- 
tkm^  disregarded,  misconstrued  or  disobeyed  the  plaia  provisions  of 
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the  law,  which  gave  them  power  to  hear  and  determine  the'  case  before 
them;  the  title  of  a  purchaser  is  as  mnch  protected  as  if  fhe  adjudica- 
tion would  stand  the  test  of  a  writ  of  error;  so  where  an  appeal  is 
given,  but  not  taken  in  the  time  prescribed  by  laW.'' 

Also,  see  6  Pet,  p.  729;  Voorhes  v.  Bank  of  TJ.  B.,  10  Pet  471; 
Wheaton  v.  Sexton,  4  Wheaton,  606. 

Baldwin,  J.,  deKvered  the  opinion  of  the  Court  ^  Tbbkt,  O.  J., 

concurring. 

This  bin  was  filed  to  quiet  title  to  a  lot  in  San  Prandsco.  This  lot 
¥88  a  homestead  of  the  plaiintiffs.  A  bill  was  filed  by  one  Mills  to 
foreclose  a  mortgage  on  this  lot  made  by  McMillan  and  wife,  as 
charged,  and  a  judgment  of  foreclosure  had  by  plaintiff  in  this  last 
rait  It  is  averred,  however,  that  no  service  of  process  was  had  in 
fhat  suit  on  the  wife.  In  the  record  of  that  suit,  the  aflBdavit  of  one 
Gould  appears,  in  these  words: 

*C?%  and  County  of  San  Francisco,  8$.:  James  6.  Gould,  of 
ttid  ciiy,  being  duly  sworn,  says :  that  on  the  fourteenth  day  of  July, 
1855,  he  served  the  summons  in  this  action  upon  the  defendant,  Mary 
B.  McMillan,  at  her  residence  in  tiie  dty  of  San  Francisco,  by  deliv- 
ering and  leaving  with  her  a  copy  thereof,  attached  to  a  oojqr  of  the 
amended  complaint  filed  in  this  action. 

(Signed)  «  J.  G.  Goxtld. 

*  Sworn  before  me,  August  6,  185S. 

*  Otmak  Calsb^  D.  C.** 

The  decree,  so  far  as  this  defendant  is  concerned,  was  by  default 
The  bill  in  the  case  now  before  us  avers  that  the  wife  never  signed  or 
dnly  acknowledged  the  deed ;  and  it  is  found  by  the  jury,  on  a  special 
issue,  that  she  was  hot  examined  privately  and  separately  as  the 
statute  requires.  TTnder  judgment  in  the  foreclosure  suit,  the  lot  was 
sold;  and  the  defend^t,  the  i)ureha8er  at  the  sale,  who  had  been  the 
attorney  for  plaintiff  in  the  last-named  case,  was  about  tiddng  posses- 
■ion  The  "bill  was  fiied'  fe  prevent  him,  and  remove  tte^  dotod  from 
Sie  plaintifrs  title.    Many  other  facta  appear  in  the  record,  and  sev- 
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eral  questions  are  madfi;  but  in  the  new  we  have  taken  of  the  case, 
it  IB  soffioieiit  to  caasider  a  single  one,. namely:  was  this. a  sufficient 
service  to  give  tbe  Court  jurisdiction  in  the  case  of  Mills  and  plaintiff 
to  uphold  that  judgment? 

The  Practice  Act^  sec  28,  prorides  that  '^  service  of  summons  may  be 
made  by,*'  among  other  persons,  ^'any  white  male  citizen  over  twenty- 
one  years  of  age,  who  is  competent  to  be  a  witness  on  the  trial  of  the 
action,  e^oept  aa  hereinafter  provided :  a  copy  of  the  complaint^  cer- 
tified by  {he  Clerk,  shall  be  served  with  the  summons.'' 

The  affidavit  la  alleged  to  be  defective  in  not  showing  that  the  per- 
son serving  it  waa  a  white  male  citizen,  or  over  twenty-one  years  of 
age,  or  competent  to  testify,  or  that  a  certified  copy  of  the  complaint 
accompanied  the  aomnuma.  These  defects,  especially  as  against  a 
purchaser  who,  in  this  caae^  was  cognizant  of  these  irregularities,  and 
where  tbe  rights  of  a  /erne  covert  are  involved,  it  is  contended,  inval- 
idate the  proceedings.  And  we  think  the  point  well  taken.  We  have 
not  time  to  review  all  of  the  authorities  upon  this  subject,  though  we 
have  examined  a  large  number.  We  think  the  result  of  the  whole  is, 
that  the  judgments  of  Courts  are  not  binding  unless  jurisdiction  be 
first  had  of  the  person  of  the  party  to  be  affected  by  them.  This 
jurisdiction  is  given  in  this  State  by  a  form  of  notice  prescribed  by 
statute.  The  statute  in  such  cases  must  be  substantially  pursued. 
Where  a  general  power  of  serving  process  is  given  to  an  officer,  a 
general  return  of  service  is  sufficient;  but  where  the  power  to  serve 
process  is  exceptional,  and  given  only  on  prescribed  conditions,  there 
the  authority  is  special,  and  the  particular  facts  must  be  shown  in 
order  to  give  effect  to  the  service. 

The  service  being  authorized,  in  other  words,  in  a  given  case,  that 
case  must  be  shown  by  the  record  in  order  to  give  {he  jurisdiction, 
which  results  only  from  the  l^al  notice.  Thu%  in  Mississippi,  where 
if  personal  service  cannot  be  had,  service  may  be  made  by  leaving  a 
copy  at  the  dwelling  of  the  defendant  with  a  member  of  the  family, 
being  a  free  white  person  over  sixteen,  the  Court  said:  ''If  the 
defendant  be  not  personally  served,  then  no  such  service  is  sufficient^ 
unless  it  be  exactly  such  service  as  the  law  haa  made  good.  If  by  the 
return  it  appeaia  that  the  defendant  was  not  paiinina11|r  nrfed»  then. 
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of  course,  nothing  short  of  an  entire  fulfillment  of  one  of  the  other 
modes  will  be  sufficient''  (5  How.  664;  1  S.  and  M.  520;  lb, 
595.)  In  Ditch  v.  Edwards  (1  Scammon  H.  127)  the  return  to  a 
summons  was  made  by  the  Deputy  Sheriff  in  his  own  name;  tlie 
Court  held  the  proceedings  coram  non  jvdice,  and  void.  See  also,  2 
Scammon,  365,  to  like  effeet  The  right  to  serre  process  does  not 
belong  to  every  private  individual;  it  is  restricted  to  a  particular  class; 
ind  as  to  them,  the  right  is  given  to  be  exercised  only  under  particular 
cireomstanoes.  In  order  to  a  legal  service,  the.  service  must  be,  of 
coQise,  by  some  one  authorized,  as  well  as  by  personal  capacity  to 
act,  as  by  the  existence  of  the  particular  facts  which  impart  the 
authority  or  control  the  mode  of  action.  The  mere  fact  that  A  serves 
a  paper,  is  not  even  prima  facU  evidence  of  his  right  to  serve  it.  He 
must  be  the  person  described  in  the  statute,  and  must  act  in  the  man- 
ner prescribed  by  law.  This  is  necessary  in  order  to  give  him  hi^ 
authority,  and  this  must  appear  by  the  record  in  order  to  show  the 
authority.  The  validity  of  the  act  depends  upon  its  being  authorized, 
and  this  must  appear  in  the  record.  From  anything  that  appears  on 
the  return,  or  by  the  affidavit^  this  man  Qould  neither  had  authority 
to  serre  this  process,  nor  did  he  serve  it  in  the  right  way.  Nor  is 
this  defect  remedied  by  his  testimony  on  the  trial  of  this  case  below. 
He  does  not  show  a  service  of  a  certified  copy  of  the  complaint.  Nor 
if  he  had,  do  we  think  it  admissible,  in  this  collateral  way,  to  amend 
the  record  of  the  first  case.  If  it  can  be  amended  at  all,  or  this 
patent  defect  be  cured,  it  must  be  by  direct  proceeding. 

While  some  of  our  reasoniiig  goes  beyond  the  necessities  of  this 
case,  we  limit  the,  force  of  this  opinion,  as  an  expressed  adjudication, 
to  the  precise  question  before  us;  which  is,  that  as  against  a  purchaser 
cognizant  of  the  facts,  and  in  favor  of  married  women,  (whose  rights 
are  favored  in  the  law)  and  on  a  showing  of  a  valid  defense  to  the 
action,  a  judgment  obtained  under  the  circumstances  of  this  is  invalid 
on  a  bill  filed  by  her  in  equity  directly  impeaching  it. 

The  judgment  of  the  Court  below  is  reversed,  and  the  cause 
fonanded  let  judgment  in  pursuance  of  this  opinion^ 
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1.  SherUi;  whope  tens  of  oflIe«  has  ezptrvd,  has  no  right  to  collect  the  State, 
and  County  taa:,  aa  nnflnlshed  hualneaa,  from  the  asseBsment  list  which  came 
Into  his  hands  while  In  office. 

The  taxes  of  1856,  after  Hareh,  1856,  are  not  of  the  nnflnlshed  hnalness  of  the 
outgoing  Sheriff,  for  the  reason  that  after  the  settlement  of  the  Sheriff  with 
the  County  Auditor  In  March,  the  delinquent  taxes  of  that  year  are  transferred 
to  the  tax  list  of  the  succeeding  year,  and  It  Is  made  the  duty  of  the  then 
Sheriff  to  proceed  to  collect  such  delinquent  tax  as  other  taxes. 

There  Is  no  irreconcilable  conflict  between  the  amendatory  Act  of  1858  and  '■  the 
Bevenue  Acts  of  1858  and  1854.  The  proylslon  that  the  Sheriff  going  oat  of 
office  shall  continue  to  collect  the  taxes  coming  to  his  hands  liefore  his  term 
expired,  was  Intended  to  provide  for  the  period  Interrenlng  between  October 
and  March,  the  time  of  his  settlement 

In  such  a  case,  the  party  who  is  about  to  be  injured  by  the  sale  of  his  property,  has 
a  right  to  an  injunction  against  the  person  offering  to  sell,  to  prevent  the  sale. 

Appbal  from  the  Thirteenth  District  Ooutt,  County  of  Maiiposa. 

This  was  a  bill  for  an  injunction  to  prevent  the  defendant  from  sell- 
ing certain  property  of  plaintiffs  for  the  delinquent  tax  of  1855. 
'  The  statement  of  facts  in  this  case  was  agreed  to.  and  as  disclosed 
by  that  agreement,  is  as  follows:  In  1855  the  plaintiff  was  the  owner 
of  a  large  tract  of  land  known  as  ''Las  Maripoaas/^  In  that  year, 
the  property  was  assessed  for  State  and  County  taxes,  and  the  amount 
of  tax  due  thereon  was  $8,000.  The  defendant,  Boling,  was  the 
Sheriff  of  Mariposa  County,  where  the  land  is  located,  during  the  years 
1854  and  1855,  and  until  the  month  of  October,  1855,  at  which  time 
Thomas  Early,  his  successor,  qualified  and  entered  upon  the  discharge 
of  the  duties  of  such  office.  The  assessment  roll  for  the  year  1855 
came  into  the  hands  of  the  defendant,  Boling,  during  that  year,  and 
before  his  term  of  office  expired,  and  never  was  delivered  to  his  suc- 
cessor. In  January,  1858,  defendant  had  advertised  the  property 
''  £09  Maripodos  *'  for  sale,  for  tiie  delinquent  tax  for  1855,  and  was 
proceeding  to  sell  the  same  as  former  Sheriff,  claiming  a  right  to  do 
so,  as- unfinished  business  of  his  office,  when  he  was  restrained  by  this 
action. 

The  judge  below  made  an  ordor  citing  the  defendant  to  appear  at  a 
time  and  place  to  show  cause  why  an  injunction  should  not  issue;  and 
in  the  mean  time  restrained  the  defendant  from  selling.    At  the  time 
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and  place  appointed,  and  after  hearing  of  the  parties,  the  Jndge 
ordei«d  the  injunction  to  issae,  npon  the  jdaintiff  giving  bond;  which 
was  done. 

At  a  final  hearing,  plaintiff  had  judgment  for  hig  costs,  and  the 
injunction  was  made  perpetual :  defendant  appealed  to  this  Goiurt 

The  question  presented  to  this  Court  is,  whether  the  defendant,  as 
fonner  Sheriff,  could  collect  the  tax  as  unflniahed  bnsiness  of  his 
office,  after  the  expiration  of  his  tenn  of  offioe. 

B.  B.  Harris  for  the  Appellant,  argued: 

L  The  law  does  not  authorise,  and  will  not  tolerate  interference  in 
the  first  instance,  and  before  the  time  and  right  of  a  hearing  with  the 
matters  and  property  of  persons,  either  by  extraordinary  writs  or  pro- 
visional remedies,  unless  prerious  indemnity  or  ''  compensation ''  ia 
given  or  tendered  them.  And  in  attachment,  injunction,  replevin 
and  other  like  cases,  this  indemnity  or  eompouation  has  been  repeat^ 
ediy  decided  by  Courts  to  be  the  bond  on  which  such  process  is  con- 
templated to  be  grounded.  In  this  case,  liie  defendant  has  been  t»- 
strained  and  damaged  by  order  of  the  Court  from  doing  certain  aets» 
without  having  any  audi  previous  security;  said  restraining  orders 
being  nothing  more  or  less  than  a  temporary  injunction. 

n.  The  plaintiff  is  not  the  proper  person  to  raise  tiie  question  of 
ri^ts  of  ofBce  in  this  case;  the  Sheriff  incumbent  ia  the  person;  and 
the  remedy  should  be  by  quo  warranto  action  for  usurpation,  or  pay- 
ment of  taxes  under  protest  and  writ  by  injunction.  (Mintum  et  aL 
«.  Hayes,  Sheriff,  2  Cal.  E.  690.) 

m.  It  is  shown  in  the  complaint  that  the  advertisement  of  sale  had 
commenced.  Now  an  execution  being  one  entire  thing,  the  officer 
making  the  levy,  is  in  legal  contemplation,  the  one  to  finish  the  sale; 
or  what  in  this  case  is  still  stronger,  the  officer  advertising  the  sale 
must  be  the  one  to  complete  it^  otherwise  the  law  would  be  inconsist* 
ent,  and  would  work  repugnancy,  ambiguity  and  confusion,  and.  there- 
by divest  obedience  to  a  command  in  fieri  and  the  rights  under  it,  and 
devolve  the  same  upon  another  and  different  person.  (People  ex  reL 
Dunn  V.  Boring,  8  CaL  B.  406 ;  Manlove  i;.  White,  8  Cal.  B.  376.)  - 

The  Sheriff  CQuld  not^  in  March  following  the  levy>  have  induetod  in 
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the  list  to  be  handed  in  by  him  tinder  the  zevenue  law  of  1853  and 
section  96  of  the  Act  of  1854,  the  taxes  due  on  the  piemiaes  in  qnes- 
tion,  because  the  same  were  then  in  the  course  of  sale  for  the  taxes  in 
question,  and  in  the  Courts  of  Law;  and  this  would  hare  been  a  very 
good  defense  against  charging  them  in  the  delinquent  list  of  the  year 

1856,  especially  if  the  legality  of  the  assessment  or  of  the  taxes  was 
then  in  judicial  controversy. 

Admitting  the  allegations  of  the  complaint  to  be  true,  section  88  of 
the  revenue  law  of  1857  provides  that  a  person  acting  de  facto  as  an 
officer,  is  sufficient,  etc. ;  2  Kent,  edition  8,  339. 

The  authority  of  an  officer  cannot  be  ooUaterally  attacked  (13 
Wend*  491-4;  8  Paige,  428,  etc.,  and  sec.  23,  Laws  of  1857)  make 
this  a  ground  of  defense  to  the  suit  upon  the  Sheriff's  deed;  ther^re, 
there  could  be  no  ''  doud  upon  the  title/'  (7  Johns.  549 ;  9  il.  135 ; 
18  Wend.  491;  7  Cal.  Rep.  393;  Doane  v.  Scannell,  Tb.  482,  and 
Pec^le  V.  Same,  8  Paige,  328.)  The  assessment  is  proper.  See 
Palmer  v.  Boling  ei  als.,  8  CaL  384.  (This  case  where  Palmer  was 
plaintiff.)  The  imposition  of  taxes  belongs  exclusively  to  the  Legis- 
lature; their  collection  to  the  executive  officers;  and  the  judiciary  . 
is  limited  to  the  inquiry  whether  th^  have  been  constitutionally 
imposed,  l^ally  assessed  and  the  law  observed  in  their  collection, 
all  of  which  are  purely  legal  questions  and  of  equity  cognizance. 
(Brooklyn  v.  Mergrole,  26  Wend.  132;  Van  Doran  v.  Mayor,  &c., 
9  Paige,  138;  Wiggins  v.  Mayer,  9  Paige,  16;  4  Barb.,  S.  C.  Rep. 
9  and  17;  8  Ohio  Bep.  370;  McCay  v.  Chilicothe.) 

Attorney  OeneraJ  for  Appellant. 

I  have  but  little  to  add  to  that  which  has  already  been  so  well  said 
by  Mr.  Harris,  in  support  of  this  appeal. 

All  of  the  questions  involved  in  this  case  were  made  and  passed 
upon  favorably  to  this  appellant  in  the  case  of  Palmer  0tdL9.  Boling, 
8  Cal.  384,  except  as  to  whether  section  33  of  the  Act  of  April  29, 

1857,  ^  To  provide  revenue  for  the  support  of  the  government  of  this 
State,**  applies  to  the  assessment  and  collection  of  the  taxes  due  from 
respondent  to  the  government  in  this  particular  instance. 

The  sole  question  in  my  mind  is,  whether  or  not  the  Act  of  the  Leg« 
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islature  referred  to  is  retrospectiTe  in  its  operation.    I  maintain  that 
it  is  not,  cannot  be^  and  was  not  so  intended  b;  the  Legislature. 

^  The  general  rule  is^  that  no  statute  is  to  have  a  retrospective  action 
beyond  the  time  of  its  commencement.''  It  is  a  well  established  prin- 
(SfiB,  ''that  all  laws  aie  to  commence  in  futuro  and  operate  pro»- 
pectively.'' 

And  a  Court  will  never  hold  that  the  L^islature  intended  a  retros- 
pective action,  unless  such  intention  is  clearly  expressed  in  the  Act. 
(Dadi  9.  Yan  Eleeck,  7  John.  Rep.,  from  page  491  to  512,  inclusive) 
— o]»nion8  of  Justice  Thompson  and  Chief  Justice  Kent. 

That  the  Legislature  did  not  intend  this  Act  as  retrospective,  seems 
clear  from  the  language  employed. 

By  the  provisions  of  the  89th  section  of  the  Act  of  April  29th, 
1851,  concerning  Sheriffs,  it  was  provided  that  the  former  Sheriff 
should  complete  the  execution  of  all  final  process  which  he  had  begun 
to  execute;  and  by  the  explanatory  Act  of  May  18,  1853,  the  collec- 
tion of  taxes  was  construed  to  be  unfinished  business/'  (Manlove  v. 
White,  8  Cal.,  p.  376.)  No  time  has  ever  been  specified  in  which  un- 
finished business,  generally,  shall  be  completed;  and  unless  some  par- 
ticular statute  has  fixed  a  limitation  as  applicable  to  this  case,  the  old 
Sheriff  may  still  finish  the  business  of  collecting  the  tax  from  re- 
spondent. 

I  have  not  been  able  to  find  any  such  statute.  It  is  true,  that  the 
revenue  laws  then  in  existence  required  this  defendant  to  make  a  final 
settlement  with  the  Auditor  and  Treasurer  on  the  first  Monday  in 
March  succeeding  the  receipt  by  him  of  the  £^ssessment  roll,  and  to 
return  his  delinquent  list.  But  such  requirement  could  not  with  an.y 
sort  of  justice,  either  to  the  oflBcer  or  the  government,  be  deemed  to 
apply  to  such  a  case  as  this;  for  the  oflScer  had  been  restrained  by  a 
Court  of  Justice  at  the  instance  of  parties  in  interest  with  Fremont 
from  enforcing  the  law. 

The  Sheriff  of  a  county  can  only  enforce  the  collection  of  taxes  by 
virtue  of  express  law;  and  upon  examination,  you  will  find  that  the 
assessment  roll  (which  is  his  authority  for  collection)  must  reach  him 
in  one  of  two  ways. 

1st.  By  the  hand  of  the  Auditor,  who  delivers  him  the  roll  of  that 
year;  and  2nd,  by  the  hand  of  his  predecessor  in  office,  who  delivers 
the  unfinished  roll  of  collections. 

/ 
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Now,  suppose  that  the  decree  in  this  case  should  be  confirmed  at  this 
term  of  the  Courts  upon  the  ground  that  appelant  is  not  the  proper 
collector^  (and  none  other  is  urged)  could  we  proceed  to  collect 
the  taxes  (which  were  properly  aasessedy  see  Palmer  v,  Boling)  by 
the  hand  of  the  present  Sheriff  of  Manposa?    I  answer  not,  because: 

Ist.  He  had  not  received  the  assessment  as  a  part  of  the  ndl  d  this 
year;  and  2nd.  It  cannot  pass  to  him  as  the  successor  of  appellant,  and 
as  unfinished  business,  for  the  reason  that  the  Act  of  1857  before 
referred  to,  is  not  upon  principle,  nor  in  tenns  retrospective,  and  there- 
fore does  not  apply  to  this  case;  then  as  a.  consequence,  the  tax  could 
not  be  enforced  at  all.  (See  Manlove  tr.  White.)  And  in  this  con- 
nection I  will  add,  that  I  have  not  been  able  to  find  any  provision  of 
the  statute  authorizing  a  continuance  of  the  delinquent  list  **  ad  infi- 
nitum; ''  on  the  contrary,  it  seems  that  only  the  delinquencies  of  the 
next  preceding  year  are  placed  upon  the  loU;  therefore,  if  appellant 
cannot  collect  this  tax,  then  no  one  can. 

jD.  W.  PerUy  for  Besponde^it 

The  point  made  by  appellant  is  this:  Thai  prior  to  the  expiration. of 
his  term  of  office,  the  delinquent  tax  list  fpr  the  year  1855  was  placed 
in  his  hands  for  collection,  and  that  he  had  a  right  to  collect  daid  taxes 
as  part  of  the  unfinished  husiniw  of  his  .office. 

Now  I  reply  to  this,  that  he  was  no  officer  of  the  lam  at  the  time  he 
sought  to  sell  the  respondent's  property  for  taxes,  and  that  the  collec- 
tion of  the  same  was  not  part  of  the  unfinished  business  of  Ata  office. 

The  proper  solution  of  this  question  depends  on  the  various  Acts  of 
the  Legislature  of  this  State  coneeming  Sheriffs,  taken  in  connectjon 
with  the  different  Revenue  Acts  from  1853  to  1857. 

By  the  Act  of  1851,  concerning  Sheriff 8>  page  195,  sec.  39,  it  is 
provided  that  ''notwithstanding  the  election  of  a  new  Sheriff,  tiie 
former  Sheriff  shall  complete  the  execution  of  all  final  process,  which 
he  has  begun  to  execute/' 

In  1853,  an  explanatory  Ad  was  passed  by  the  Legblature^and  is 
found  on  page  275,  Acts  of  1853.  This  Act  has  but  a  aimple  flecti<m> 
and  provides  as  follows; 

^  That  the  39th  section  of  the  Act  of  1851,  ooncenunj^  SbmSg,  iball 
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ae  10  amstraed  as  to  include  in  its  meaning  the  collection  of  ail  taxes 
put  into  the  hands  of  the  Sheriff  for  ooUection'pfenous  to  the  expire^ 
(ion  of  his  term  of  oflSce." 

It  is  under  this  Act  of  1851,  and  the  explaitatory  Ad  of  1853, 
above  dted,  that  the  appellant  contends  for  the  right  in  1858,  (two 
jean  after  he  was  funeku  officio)  to  sell  plaintiff's  property  for  the 
taxes  of  1855. 

The  appellant  proceeded  precisely  as  if  there  were  the  sole  legislO' 
im  provisions  having  any  bearing  on  t^e  question.  He  utterly  ignores 
all  contemporary  and  subsequent  I^islation,  qualifying  or  repealing 
the  aforesaid  Acts. 

But  the  sli^test  examinatien  of  ?the  Befenue  Acts  of  1853,  1854 
and  1857,  will  show  that  the  right  here  claimed  by  appellant  to  act 
as  Sheriff,  and  sell  land  for  taxes,  is  utterly  baseless,  fund  without  a 
ihadow  of  foundation. 

The  Berenue  Act  of  1858,  page  262,  sec  39,  and  the  Berenue  Act 
of  1854,  sec.  96,  page  111,  are  precisely  alike  in  these  two  sections. 

The  sections  provide,  that  on  the  fini  Monday  of  MartJt  in  sack 
year,  the  Sheriff  shall  attend  at  the  office  of  the  County  Auditor,  and 
the  Sheriff  shall  then  and  there  mak$  a  final  seUlemeni  for  ihe  gear 
for  the  amount  of  all  taxes  with  which  he  stands  charged,  as  follows: 

^He  Auditor  shall  take  from  the  duplieaU  in  the  hands  of  the 
Sheriff  for  collection,  a  list  of  all  such  taxes  thereon,  describing  the 
properly  om  wbkih  deUnqueoi  taxes  are  charged,  ssA  shall  %oie  ike  resh 
ton  asdgnsd  by  ike  Sheriff*  why  sueh  taxes  could  not  be  Collected. 

^  hSaet  dedwMng  His  amovsU  reUumsd  delinqumU,  and  liie  fees  for 
ooBeetmg  allowed  to  the  Shedff,  the  Sheriff  diall  be  held  liable  far 
Aebabmoe." 

^The  Auditor  shall  thereupon  baianoe  ike  Sksriff^s  aeeimni  by 
tiediting  tlie  Sheriff  with  the  amount  of  deUnqwni  iaaes,  and  with 
all  money  paid  to  the  TKasmer,  together  with  his  commissionB  for 
ooUecting. 

''Wo  furfkor  ta^es  sikaU  he  oolhcHbU  on  suek  dupKcaie;  but  what'- 
<iTer  taxes  may  remain  uncoUeetsd  on  the  delinqueniUst  on  the  final 
Attlement,  on  the  first  day  of  March,  shall  be  placed  in  the  tax  list 
of  tiie  sueceodSng  year,  aad  the  Sbariff  shall  immediately  proceed  to 
wllect  the  same.*' 
Vol.  Zl^Si. 
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Now,  eren  suppoemg  that  the  repealing  Ad  of  1857  had  not  been 
passed,  or  that  that  Act  has  not  the  force  and  effect  of  a  diiect  repeal 
of  the  explanaiorf  Act  concerning  Sheriffs^  passed  May  ISth,  1853» 
(Acts  of  1853,  p.  275)  .which  I  construe  it  has,  in  what  condition 
would  the  aboTe  sections  of  tlie  Revenue  Acts  of  1853^  and  1854 
leave  this  assumed  authority  of  appellant  to  sell  lespondenf  s  land  lor 
taxes. 

The  Revenue  Act  of  1853  was  contemporaneous  with  the  explann 
utory  Act  concerning  Sheri£Es,  and  was  in  foreett  the  time  appellant 
was  elected.  The  Revenue  Act  of  1854  was  passed  during  hk  term 
of  ofiBce. 

It  cannot,  then,  be  doubted  that  these  are  all  Acts  in  pari  nuUeria, 
and  are  to  be  taken  and  construed  together.  And  it  is  to  be  observed 
that  there  is  no  conflict  between  them;  they  may  all  stand  together 
by  giving  to  each  a  reasonable  and  just  construction. 

And  it  is  submitted  that  this  is  tiie  true  meaning  and  oonatmctiou 
of  said  Acts. 

By  the  explanatory  Act  oi  1853,  SherifEs  were  allowed  to  coUect 
taxes  as  a  part  of  the  unfinished  business  of  their  ofSce. 

The  Revenue  Acts  of  1853  and  1854  operatad  as  a  UmUaiian  on 
ihis  righL 

The  retiring  Sheriffs  went  out  of  offlee  in  September;  but  this  does 
not  prevent  them  f  r<Mn  collecting  taxes  on  the  tax  list  which  had  been 
pot  into  their  hands  prior  to  the  expirati<m  of  their  term  of  office. 
They  had  this  ri^t  and  privilege  untU  Ae  first  Monday  of  March 
succeeding  the  expiration  of  their  term.  On  thai  day  {heir  funcUons 
expired.  They  had  to  make  final  seiUemeni  with  the  AvdUor  and 
Treasurer.  T%ey  had  to  show  why  they  had  not  collected  the  defin- 
quent  taxes;  and  on  this  showing  thsy  were  credited  with  all  soeh 
taxes,  discharged  from  aU  liability,  and  the  amount  of  the  ddinquent 
tax  was  added  to  the  assessment  roll  of  fhe  succeeding  year. 

Now,  if  Boling  can  collect  the  delinquent  taxes  of  1855^  it 'must  be 
on  the  old  duplicate  Ust  placed  in  his  hands  prior  to  the  expiration  of 
his  term  of  office.  But  how  can  this  be  done,  when  that  duplicate 
assessment  roll,  as  the  record  shows,  was  returned  and  filed  in  tiie 
proper  office  according  to  law,  on  (he  first  Mondag  of  March,  1856? 
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IsL  It  is  said  that  an  inpmetUm  will  not  lie  to  restrain  a  sale  of 
jgcfpeitj  for  taxes,  on  the  ground  that  if  the  said  rule  is  void,  it  will 
not  cloud  plaintifPs  title,  and  the  ease  of  DeWitt  v.  Hayes  is  cited  by 
Hsnis  in  bis  argument  on  file. 

This  doetrine  was  orerthrown  by  the  Court  in  Fftlmer  e.  Boling;  8 
O1L888. 

Biunmr,  J.,  deliyered  the  opinion  of  the  Court — Tebst,  0.  J«, 
md  Fbld^  J.,  eoncuning. 

The  defendant  was  Sheriff  of  Mariposa  County  in  August,  1855, 
at  which  time  there  came  to  his  hands  the  aasessment  list  of  the  taxes 
due  the  State  and  county.  The  plaintiff  below  was  assessed  on  the 
estate  called  Las  Mariposas,  for  $5,000.  The  defendant  was  suc- 
ceeded in  October,  1855,  by  one  Early,  as  Sheriff  of  Mariposa  County. 
The  bill  was  filed  in  January,  1858,  at  which  time  the  defendant 
claimed  to  be  former  Sheriff,  and  as  such,  entitled  to  collect  this  tax 
a^  unfinished  business  of  his  office;  when  he  was  arrested  in  his  pro- 
ceedings, to  sell  the  land  of  plaintiff,  by  this  injunction.  The  only 
question  in  the  case  is,  whether  the  defendant,  under  the  circum- 
stances^ had  the  right  to  collect;  and  in  order  to  do  this,  to  sell  prop- 
erty for  delinquent  taxes  due  during  his  term,  but  not  collected  while 
in  office.  And  the  solution  of  this  question  involves  the  construction 
of  the  various  Revenue  Acts  of  this  State.  A  review  of  these  will 
settle  this  controversy. 

By  the  Act  of  1851  (Acta,  p.  184,  sec.  39)  it  is  provided  that, 
notwithstanding  the  election  and  qualification  of  a  new  Sheriff,  the 
former  Sheriff  shall  return  all  process  and  orders  before  and  after 
judgment  which  he  has  fully  executed,  and  shall  complete  the  execu- 
tion of  an  final  process  which  he  has  begun  to  execute.''  In  1853,  an 
Act  was  passed  explanatory  of  this  Act,  as  follows:  Seo.  1.  The 
thirty-ninth  section  of  an  Act,  entitled,  ''An  Act  concerning  Sheriffs, 
passed  April  29fli,  1851,  shall  be  so  construed  as  to  include  in  its 
meaning  the  eolleetion  of  all  taxes  put  into  the  hands  of  the  Sheriff 
for  oolleetion  previous  to  the  expiration  of  his  term  of  office."  (Acts 
ef  1868,  p.  275.) 

By  the  83d  section  of  the  Revenue  Act  of  1857  (Acts  of  1857, 
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p.  886)  it  II  provided,  "except  in  those  oonntieB  where,  by  special 
Act,  it  is  provided  that  some  other  person  shall  be  Tax  Collector,  tbe 
Sheriff  of  each  county  shall  be  Tax  Collector  in  his  county,  and  shall 
collect  all  taxes  except  municipal  taxes  and  poll  taxes.    But  the  f aet 
that  any  assessment  roll  or  tax  list  has  been  put  for  eollection  in  the 
hands  of  any  Sheriff  whose  term  of  office  is  about  to  expire,  or  shall 
expire  before  the  collection  is  so  completed,  shall  not  be  so  construed 
as  to  make  the  coUeotion  of  taxes  on  each  assessment  roll  or  tax  list 
imfinished  business  of  the  office,  to  be  completed  after  his  term  of 
office  expires;  but  said  roll  shall  be  handed  over  to  his  successor  in 
office,  at  the  same  time  and  in  the  samiB  manner  as  other  books  and 
papers  belonging  to  the  county;  and  the  fact  that  any  assessment  roll 
or  tax  list  was  so  handed  over  shall  not  in  any  manner  invalidate  it, 
but  the  succeeding  Sheriff  or  Tax  Collector  shall  proceed  to  enforce 
the  collection,  in  the  same  manner  as  though  it  had  been  first  placed 
in  his  hands.    And  any  sale  made,  or  certificate  of  sale  or  deed  given 
by  such  succeeding  officer,  shall  be  as  valid,  and  shall  have  the  same 
force  and  effect,  as  though  the  act  had  been  done  by  the  officer  who 
originally  had  possession  of  the  list."    These  are  the  provisions  in 
reference  to  the  office  and  duties  of  Sheriff.    But  they  do  not  stand 
alone.    They  are  to  be  taken  in  connection  with  other  acts  in  connec- 
tion with  the  collection  of  taxes.    The  Revenue  Act  of  1853  (Acts, 
p.  262,  sec.  39)  provides  that  on  the  first  Monday  in  March,  in  each 
year,  the  Sheriff,  the  County  Treasurer  and  County  Auditor  shall 
attend  at  the  office  of  the  County  Auditor,  and  the  Sheriff  shall  then 
and  there  make  a  final  settlement  for  <be  year  with  the  said  Auditor 
and  Treastrer,  for  the  ainount  of  all  taxes  with  which  said  Sheriff 
stands  charged,  in  the  manner  following:  1.  The  Auditor  shall  take 
from  the  duplicate  in  tiie  hands  of  the  Sheriff,  for  collection,  a  list  of 
all  such  taxes  therein,  describing  the  property  on  which  such  delin- 
quent taxes  are  charged  as  the  same  is  described  in  said  duplicate, 
and  shall  note  therein,  in  a  marginal  column,  the  reason  assigned  by 
the  Sheriff,  etc.    2.  The  Auditor  shall  forthwith  record  such  list  of 
delinquencies  in  his  office,  and  thereupon  forward  the  same  to  the  Con- 
troller of  State.    3.  After  deducting  the  amount  returned  delinquent, 
and  the  fees  for  tibe  ooUectioii,  returned  by  the  Sheriff  from  the 
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enl  charges  taxed  on  the  duplicate  in  a  jns^  ratable  ptoportionf  the 
Sheriff  shall  be  held  liable  for  the  balance^  and.sball  tiumapen  pay 
such  balance  tD  the  Tieaaurer.  The  Auditor  ahail/therenpcm  balanoe 
the  ShmfPs  aocoont  hy  creditiag  the  Sheriff  wiiili  the  amonat  of 
delinquent  taxes,  and  with  all  monerjrB  paid  to  the  Treasnrery  together 
with  his  oonmiissions  for  oollecting.  No  further  taxes  shall  be  ool^ 
lected  on  snchdni^icate;  but  whatever  taxes  3Kiay  roEmain  niicoUected 
aa  the  delinquent  list  in  the  final  settlement,  on  the  first  day  of  Maidi, 
ihall  be,  placed  in  the  tax  list  of  the  succeeding  year,  and  the  Sheriff 
diaB  inmiediately  proceed  to  collect  the  same,  ai^d  geu  the  first  Mon- 
day  in  June  and  September  proceed  to  pay  over,  etc.,  ete.  The  Bev- 
exnie  Act  of  1854  (Acts,  p^  111,  sea  96)  is  identical  in  this  respect 
with  the  Act  of  1853. 

Taking,  as  we  must,  all  these  acts  in  pari .maUria,  imd  it  seems  to^ 
08  beyond  question  that  the  Sheriff  of  185&  has  no  ri^tto  collect 
the  taxes  in  1858.  The  taxes  of  1855,  after  March,  1856,  are  not  of 
the  unfinished  business  of  his  office,  for  the  plain  reason  that  after  the 
settlement  in  March — which  seems  to  have  been  designed  to  be  a 
final  settlement — the  delinquent  taxes  of  that  year  go  on  the  tax  list 
of  the  succeeding  year,  and  the  Sheriff  —  meaning  the  Sheriff  in 
office  —  shall  proceed  to  collectthem  as  other  taxes.  It  certainly  was 
not  c<mtemplated  that  these  delinquent  taxes  shall  be  collected  by  two 
or  more  Sheriffs.  And  to  remove  all  doubt,  it  is  expressly  said  that 
after  Ihis  settlement  ^  no  more  taxes  shall  be  cfdlectible  on  this  dupli* 
cate;''  they  are  to  be  put  on  another  list,  and  collectible  as  a  portion 
of  the  revenues  of  thie  year  for  which  that  list  is  made.  The  policy 
of  the  Act  is  as  plain  as  its  language.  The  Legislature  meant  to  avoid 
ihe  confusion  of  partial  collections  of  taxes  and  of  various  col- 
lectors. It  designed  to  prescribe  a  simple  system  of  assessments,  col- 
lections and  settlements.  No  mode  is  provided  for  further  or  renewed 
settlements.  After  a  great  length  of  time,  the  Sheriff's  bond  might 
become  insufficient.  Small  remnants  of  taxes  on  an  old  tax  list  might 
be  overlooked.  Confusion  would  grow  out  of  the  retaining  of  a  par- 
tial collection  of  taxes  by  an  old  Sheriff,  while  there  is  no  apparent 
object  in  the  old  Sheriff's  keeping  this  petty  appendage  to  the  ofRce, 
\fhidi9  in  a  great  majority  of  inHtances^  would  be  more  trouble  than  it 
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is  woith.  The  simple  piocess  of  adding  to  flie  new  list  tiie  imeol- 
lected  taxes  removes  all  this  difBculty,  and  makes  a  complete  and  com- 
prdiensive  fiscal  system. 

Nor  is  there  any*  irreconeikble  conflict  between  the  amendatoiy 
Act  of  1858  and  the  Sevenne  Acts  of  1853  and  1854.  The  provision 
that  the  Sheriff  going  out  of  office  shall  continue  to  collect  the  taxes 
coming  to  his  hands  before  his  term  expired,  was  intended  to  pro- 
vide for  the  period  intervening  between  October  and  March,  the  time 
of  his  settlement  To  authorize  him,  in  other  words,  to  collect  the 
taxes  upon  his  duplicate;  not  to  give  him  authority  to  collect  tlixes 
ufMm  a  part  of  another  list  coming  to  tiie  hands  of  another  and  differ- 
ent officer.  This  is  shown  as  well  by  the  express  language  of  contem- 
poraneous Acts,  as  by  the  obvious  reason  of  the  thing.  Even  if  the 
construction  were  more  doubtful,  the  rule  which  requires  us  to  con- 
strue all  these  Acts  in  regard  to  the  same  subject  matter  as  if  they 
were  one  law,  each  provision,  sentence  and  word  qualifying  the  rest, 
would  force  us  to  this  construction  in  order  to  reconcile  their  various 
parts.     But  the  constructipn  needs  no  straining  of  words. 

It  by  no  means  follows,  that  because  defendant  Boling  cannot  law- 
fully collect  these  taxes,  they  must  be  lost  We  see  no  difficulty  in  the 
way  of  their  collection,  if  tiiey  were  otherwise  lawful. 

The  other  points  of  the  appellant  are  not  well  taken.  Boling  was 
not  de  facto  Sheriff  in  1858,  or  any  Sheriff  at  all.  Any  person  else 
might  have  taken  the  tax  list  and  proceeded  as  legally  to  sell  any 
other  man's  property.  He  claims  to  act  by  virtue  of  law,  when  he 
has  no  right  to  act 

Judgment  affinned* 
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BUTLER  v:  COLLDTS. 

Wheie  the  allegations  of  the  complaint  are  not  supported  by  the  evidence, 
jodgnent  y^  b6  rerefsid. 

Appeal  from  the  District  Court  of  the  Sixth  Jadicial  Distiict, 
County  of  Saciamento. 

Wmm»,  MeKwne  S  Johmon  for  AppdUnt 

17.  B.  Lang  A  BwUy  Ufi  Bespondrnt 

TssRT,  d  J.,  deti^red  the  opinion  of  the  Coort—  FjaLD,  J.,  oon- 

curring. 

Hie  altegatione  in  the  complaint  are  not  supported  by  the  evidence; 
and  it  is  dear,  from  an  examination  of  the  record,  that  the  plaintiff  has 
mistaken  his  form  of  action,  and  that  his  remedy  is  in  contract  and 
not  in  tort 

Judgment  revened. 


MoGILL  V.  BAINALDL 

Where  there  1i  bo  ■Catement  emiiodled  Ib  tte  reeoid,  tkia  Omnt  win  look  only  to 
the  Jadcment  roll. 

AppBAL  from  the  District  Court  of  the  Ninth  Judicial  District, 
Coimty  of  Shasta. 

Itaac  Bogg$  for  Appellant 

S.  Oarter  for  Bespondent 

Fnu>,  J^  deKTered  the  opinioD  of  tlie  Court — BAunmr,  J.,  and 
TsBHTi  C.  J.»  eonenrring. 


There  is  no  statement  embodied  in  the  record;  tad  tiie  eaae  must 
hi  deteranned  upon  Hm  judgmoot  loll;  and  Uiia  discloses  ao  enror. 
The  spped  is  fritolons,  and  waa  evidently  taken  for  delay. 

Judpunt  afflrmed,  with  ten  per  cent  damagea. 
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PEOPLE  V.  WAY. 

Appkal  from  the  Oout  of  Seesioas  of  Urn  County  •<  Na|MU 

KdgarUm  di  Hopkim  teat  Appellani 

Aitomm  O^nenl  for  Beqxxndent 

Terbt,  0.  J*f  ddiTered  the  opinion  of  the  Oonrt  —  Bauowot^  J., 
and  FiBU>,  J.,  oononrring. 

The  plea  of  former  conviction  is  not  supported  by  the  evidence^  and 
was  properly  overruled. 

The  objection  that  the  evidence  did  not  warrant  the  judgment  ia 
equally  unsupported  by  the  record. 

Judgment  afiBrmed. 


MEYEB  V.  GOEHAIL 

Where  no  error  appears  on  the  reeord,  judgment  wiU  be  affirmed. 

Appbal  from  the  District  Court  of  the  Twdfth  Judicial  Diatriet, 
County  of  San  Fiandsco. 

Cook  S  Penner  for  Appellant 

D.  W.  PorUy  and  H.  8.  Love  for  Bespondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tikbt,  C.  J., 

concurring. 

The  plaintiff,  reooveged  judgment  below,  in  trespan,  for  the  levy  by 
the  defendant  as  Sheriff,  of  certain  personal  pioperty  of  which  plaintiff 
had  possession  by  virtue  of  a  chattel  mortgage  executed  by  Mitchel] 
and  NuM»  to  him. 

.  .T?he.  eaao)  j»t  proioiiAsd  vmierm  totadly  diffeiaent  atate  oCiiaots  from 
that  shown  fayt  tte- leooid  iiriite  the' ense  waa  beUm  ttiar  Gofnrt*  heie- 

tofore.  V     .:: 

There  ia  no  enror  in  the  record,  and  judgment  is  affirmed. 
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HOUR  et  aL  v.  BABKEB  ei  als. 

Bitehlami  •,  BMiVi  #t  oL  (6  CHL  B.  88S)  afflrmed. 

Ibe  rale  that  a  ftotor  caiOiot  pledge  tbe  soodi  of  hla  principal  la^  In  thla  State, 
confined  to  technical  factors,  when  the  rights  of  third  parties  are  Inyolyed. 

Wbea  A  has  six  hundred  barrela  of  floor  on  ttMage,  and  he  sells  to  B  one  hun- 
dred, to  C  two  hundred,  and  to  D  three  hundred,  and  glres  each  a  delWerjr 
order  upon  his  warehouseman,  and  the  purchasers  all  surrender  their  scTeral 
orders  to  the  warehouseman,  without  making  any  separation  of  each  lot  from 
the  common  mass,  hut  Toluntarlly  leare  the  flour  standing  on  the  hooks  of 
the  warehouseman  to  the  credit  of  each  purchaser  for  his  proper  numher  of  bar- 
rels, It  Is  a  complete  delivery  to  each  purchaser  and  will  pass  the  titla  to  each. 

tte  separation  hy  the  purchasers  of  their  Tarlous  lots  Is  a  mere  matter  of  con- 
fcnience  among  themselTCs,  not  affecting  their  rights  as  to  their  TOidor  or 
a 


APFB4I*  fj»m  the  District  Conrt  of  the  Twdiih  Judicial  DkUict, 
County  of  San  Franciaeo. 

This  ease  was  bef<»e  this  Court  upon  a  formar  oooaaion.  (8  Cal. 
fi.  503.)  Upon  another  trial  in  the  Digtriet  Court,  some  additional 
&cts  were  proven.  The  material  tactB,  as  they  now  appear,  were  sub- 
ttantially  these:  In  December,  1858,  Hu8sey>  Bond  &  Hale  sold  to 
Barker  &  Paddock  6^649  barrels  of  flour,  then  <m  store  with  Tilden 
^  little.  The  sale  was  negotiated  through  J.  B.  Weat,  a  broker. 
There  waa  evidence  tending  to  show  that  it  was  understood  between 
Hnssey,  Bond  ft  Hale,  Barker  ft  Paddock,  and  West,  that  the  sale 
ihould  be  kept  secret^  for  the  reason  that^  if  known,  so  large  a  sale 
might  affect  the  market,  among  dealers  in  the  article.  The  flour  sold 
VIS  of  two  different  brands>  Gallego  and  Haxall.  West  waa  employed 
by  Barker  ft  Paddock  to  sell  the  flour  fpr  them.  Hussey,  Bond  ft 
Hale  drew  deliyery  orders,  from  time  to  time,  in  &yor  of  West,  upon 
TSden  ft  Little,  for  a  large  portion  of  the  flour.  One  order  for  another 
laige  portion  was  drawn  in  favor  of  Barker  ft  Paddock,  who  endorsed 
it  to  West.  Those  orders  were  delivered  by  West  to  Tilden  ft  Little, 
and  then  credited  West,  on  their  books,  with  the  flour  specified  in  the 
orders.  In  March,  1854,  the  plaintiffs  loaned  West  two  different  sums, 
making  together  the  stun  of.  $11,500,  and  received  in  pledge  1,544 
barrels  of  flour,  for.  the  delivery  of  which  they  took  two  warehouse 
Rceipta,  issued  by  ISlden  ft  little  to  West.  These  receipts  plaintiff 
[  to  Tilden  ft  little^  taking  from  them,  in  their  own  names. 


394  SUPREME  COTTBT  — OCTOBER  TEBM^  185a 

Horr  «.  Barkor. 

two  warehouse  receipts,  dated  May  17th,  1854;  one  for  three  hundred 
and  tweniy-four  bainrels  Hazall,  an^  tl^e  other  for  1,220  barrels  Gal- 
lego  flour.  West  was  in  the  habit  of  selling  flour  and  drawing  deliv- 
ery orders  on  Tilden  t  Little^  who  were  accustomed  to  deliver  the  floor 
called  for  by  such  orders^  if  required,  and  charging  West's  flour 
account;  or  if  the  purchaaar  preferred  to  leave  the  flour  on  storage, 
the  quantity  called  for  was  placed  to  the  criedit  of  the  purchaser  on  the 
boohi  of  Tilden  ft  Little,  and  a  warehouse  receipt  issued  to  him,  if 
required;  but  no  designation  or  setting  apart  of  any  particular  barrela 
was  mada  On  the  twenty*iiinth  September,  1854,  West  sold  to  the 
plaintiffs  five  hundred  barrels  of  Qallego  flour,  and  drew  a  delivery 
order  upon  Tilden  &  Little  for  the  same,  ^'to  be  inspected  superfine.'' 
The  order  was  surrendered  by  plaintiffs  to  Tilden  ft  Little  on  the  same 
day,  and  they  transferred  on  their  books  four  htmdr^d  and  eighty  bar- 
rels to  the  credit  of  plaintiffs.  The  reason  they  did  not  transfer  to 
plaintiffs  the  other  twenty  barrels,  was  the  fact  that  West  had  previ- 
ously drawn  orders  for  all  the  flour  on  storage  in  bis  name,  except  the 
four  hundred  and  eighty  barrels.  The  1,220  and  the  four  hundred 
and  eighty  barrels  of  GaDego  flomr  were  part  and  parcel  of  the  orig- 
inal pile,  containing  4,135  barrels,  and  had  never  been  separated  from 
the  mass.  After  the  twenty-ninth  of  September,  and  up  to  the  seven- 
teenth of  October,  1854,  plaintiffs  had  inspected  and  separated  from 
the  mass  three  hundred  and  eighty  of  the  four  hundred  and  eighty 
barrels.  On  the  seventeenth  of  October,  and  before  the  seizure  by 
the  Sheriff,  the  plaintiffs  were  in  the  act  of  completing  the  inspection 
and  removal  of  the  residue  of  the  four  hundred  and  eighty  barrels, 
when  the  defendants  forbade  the  plaintiffs  from  proceeding  any  far- 
ther ;  whereupon  the  plaintiffs  claimed  the  Haxall  and  Oallego  flour  as 
their  own,  and  demanded  the  same  should  be  given  to  them,  which 
was  refused  by  Tilden  ft  Little  at  the  defendants'  command;  after 
which  the  Sheriff  took  possession  of  the  flour  at  the  suit  of  Barker  & 
Paddock  against  Tilden  ft  Little. 

Of  the  original  pile  of  4,185  barrels  of  Oallego  flour,  there  had  been 
previously  withdrawn  from  the  warehouse  all  excepting  1,682  barrels, 
of  which  number  1,320  stood  on  Tilden  ft  Little's  books  in  the  name 
of  plaintiffs,  two  hundn^d  in  the  name  of  McCreery,  eight}--nine  in  the 
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name  of  Adams,  Welsh  &  Co.,  and  seventj-three  in  the  name  of  C. 
C.  Hmiter,  all  remaining  together  in  the  same  mass.  It  appeared 
that  ninety  per  cent  of  hoth  the  Oallego  and  Hazall  flour  was  of  the 
qnalitj  called  superfine,  and  teif  per  cent,  of  the  quality  called  bad; 
and  that  the  difference  in  value  was  one  dollar  per  barrel. 

It  also  appeared  that  West,  during  the  years  1854-5,  occasionally 
bofQ^t  and  sold  flour  on  his  own  account.  It  was  also  shown  that  it 
was  customary  in  San  Francisco  for  goods  to  be  stored  in  the  name  of 
the  factor. 

The  Court  charged  the  jury  ^  that  plaintiffs  had  made  out  title  to 
the  property  described  in  the  complaint,  to  wit :  1,320  barrels  of  Gal- 
lego  flour,  and  three  hundred  and  twenty-four  barrels  of  Hazall  flour ; 
and  that  they  were  entitled  to  recoTer,*'  to  which  the  defendants  ex- 
cepted.  The  plaintiffs  had  judgment^  and  the  defendants  appealed. 

Delos  Lake  and  Crittenden  for  Appellant 

L  West  was  intrusted  with  the  possession  of  the  flour  as  the  factor 
or  agent  of  Barker  ft  Paddock.  He  had  no  power  or  authority  to 
pledge  it,  and  the  pledgee  consequently  acquired  no  title  or  property  by 
TOtue  of  the  pledge.  Patterson  v.  Tash,  2  Strange,  1178;  McCom- 
bic  V.  Davies,  6  East,  638 ;  Same  case,  7  ib.,  p.  5 ;  Newson  v.  Thorn- 
ton, 6  East,  17;  I^Aubigny  v.  Duval,  5  D.  ft  E.  664;  Martine  v. 
Coles  and  others,  1  Maul,  ft  S.  140 ;  Boyson  v.  Coles,  6  Maul.  &  S. 
14;  Barriz  v.  Corrie,  2  B.  ft  Aid.  138;  Wilkinson  v.  King,  2  Camp. 
335;  Monk  v.  Whittenbury,  2  B.  ft  Aid.  484;  (22  E.  Com.  La.  205) 
Williams  v.  Barton,  3  Bing.  139;  (11  E.  C.  L.  70)  Ouarriere  i;.  Peile, 
3  Bam.  ft  Aid.  616;  (5  E.  C.  L.  B.  399)  Phillips  v.  Huth,  6  Mees. 
ft  Welsby,  594;  Hatfleld  v.  Phillips^  9  Ibid.  646;  Same  case  in 
House  of  Lords,  14  Mee.  ft  W.  696;  Skinner  v.  Dodge,  4  Hen.  ft 
Mun.  432;  Van  Annedge  v.  Peabody^  1  Mason,  440;  DeBouchont 
t.  Ooldsmid,  5  Yesey,  p.  211;  Kinder  9.  Shaw,  2  Mass.  398;  Jarvis 
f.  Sogers,  15  Ibid.  389;  Urquhart  «.  Mclver,  4  John.  103,  Note 

a'';  Lansatt  v.  Lippincott,  6  S.  ft  Bawle,  386,  2  Kent  Com.  626. 
(margiiial  paging)  Oraham  and  others  v.  Dyster,  2  Starkes  B.  18. 

&  As  to  the  flour,  pledged  by  West  to  the  plaintiffs,  (viz :  1,220  bar- 
rels of  Qsilego  and  three  hundred  and  twenty-four  barrels  of  Haxall) 


u 
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no  title  vested  in  the  pledgees,  for  want  of  a  separation  or  other  iden- 
tification of  the  property. 

It  being  parcel  of  a  larger  quantity  of  different  and  unascertained 
quantity,  quality  and  value,  and  nof  being  selected  or  separated  so  as 
to  enable  the  plaintifEs  to  identify  any  portion  as  their  property,  the 
sale  or  pledge  was  incomplete.  Bapebye  i;.  McKee,  6  Cow.  250^ 
Suydam  v.  Jenkins,  4  Sandford,  609;  Story  on  Sales,  sec  296  and 
note  and  sec.  340;  Cutwater  v.  Dodge,  7  Cow.  85;  Austin  v.  Granen, 
4  Taunt  644;  White  v.  Wilks,  7  Ibid.  176;  Bunall  v.  Jacot,  1  Bard. 
167;  McDonald  v.  Hewett,  16  John.  349;  Fitch  v.  Beach,  15  Wend. 
220;  Crofoot  v.  Bennett,  2  Comst  259;  Olyphant  i;.  Baker,  5  Deaio, 
379;  Downer  i;.  Thompson,  2  Hill,  137,  and  Ibid,  208;  Adam  v. 
Gorham,  6  Cal.  68;  Gardner  v.  Suydam,  3  Selden,  357. 

8.  The  property  bdng  pared  of  a  larger  quantity  in  mass  could  not 
be  recovered  in  replevin.  It  is  not  specific  properly,  and  it  is  impos- 
sible for  the  officer  to  execute  the  writ.  The  offieer  would  have  been 
justified  in  refusing  to  execute  the  order;  there  being  no  specific  1,644 
barrels  of  flour,  it  was  not  his  business  to  make  partition  of  the  whole 
lot    Dewiett  v.  Morris,  13  Wend.  496. 

4.  The  property  having  been  delivered  to  Barker  &  Paddock,  under 
and  by  virtue  of  process  in  a  previous  action  of  replevin,  instituted 
by  Barker  ft  Paddock  against  Tilden  &  Little,  and  they  holding 
possession  by  virtue  of  the  delivery  under  such  process,  it  could  not  be 
re-replevied  by  the  plaintiff  in  the  action.  Lockwood  v.  Perry,  9  Met- 
calf,  44;  Morris  v.  Dewitt,  5  Wend.  71. 

ShaftBn,  Park  S  Heydenfeldi  and  Oeorge  Hudson  for  Sespondents. 

I.  Where  segregation  is  necessary,  it  can  be  accomplished  by  dis- 
integration. 

II.  The  possession  of  a  warehouse  receipt  or  of  an  order  upon  a 
warehouseman  accepted  by  him,  is  evidence  of  title  to  the  goods  speci- 
fied therein  in  such  possessor,  and  has  not  merely  the  qualified  effect 
of  proving  a  symbolical  delivery  to  a  possession  of  the  property  speci- 
fied, by  the  holders  of  such  paper. 

In  this  conclusion  as  to  segr^ation;  f our  different  Judges  of  this  Court 
have  concurred,  two  of  whom  now  upon  the  Bench  declined  to  listen  to 
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•ignneiit  in  exUmo  upon  ihe  side  at  tike  plaintifiB,  saymg  in  eubatance 
that  they  were  wtisfied  upon  this  question,  with  the  former  deciaione. 

Upon  the  queetion  of  the  character  apad  effect  ci  warehouse  receipts 
and  cognate  papers  among  oonuneccial  nuoi,  the  same  state  of  opinioD 
most  have  existed. 

%e  question  was  involved  in  the  flrrt  deciakm,  and  was  diiectlj 
passed  upon  in  the  second. 

Upon  aU  authority,  these  questions  must  be  r^rded  as  defied,  foi 
tlui  eause.  Dewej  e.  Gray,  S  OaL  Bi  874;  Clary  v.  Hoagland,  6 
CiLB.685. 

The  defendants^  therefore,  find  it  neeessary  to  bting  forward  some 
WW  matter;  and  make  substantially  two  points,  which  they  daim 
oempt  tiieir  ease  from  the  effects  of  the  former  decisions;  these  are^ 

L  The  pendency  of  the  action  of  these  defendants  against  Tilden 
fe  litUe,  and  defendants'  possession  of  the  flour  in  dispute  under  it  at 
the  time  of  the  oommeneemsnt  of  this  action. 

2.  The  fact  that  West  was  a  mere  agent,  and  pledged  the  flour 
(1,220  barrds  Gkdlego  and  three  hundred  and  twenty-four  barrels 
Hazsll)  instead  of  selling  the  same  to  the  plaintiffs. 

The  plaintifb  contend  that  neither  of  these  circumstances  is  availar 
ble  for  the  defendants. 

The  first  objection,  if  correct  in  its  prindple,  is  available  only  aa  a 
foatter  of  abatement,  and  diould  have  been  ao  plead. 

The  whole  law  of  the  case  dted  by  tfie  defendants  upon  this  point, 
k  canvassed  in  Hunt  v.  Bobinson  ft  Skinker,  ante  262 ;  and  the  pre* 
<nse  point  is  ruled  in  our  favor  in  Bhodes  v.  Pattison,  3  Gal.  469; 
^timpson  V.  Beynolds,  14  Baib.  B.  506;  Hoyt  v.  Van  Alstyne,  IS 
id.  668;  Shipman  v.  Clark  et  ai.,  4  Denio,  446. 

2d.  il  lids  objection  is  a  valid  bar  to  the  action,  still  it  should  be 
vpedally  plead.  1  Ohitt's  Plead.  591;  Gould  Pkad'g,  8S9,  see.  45; 
12  Wend.  496. 

The  second  new  point  of  the  defendants  —  that  aa  between  def aid< 
ants  and  West,  the  latter  had  only  authority  to  seU  as  the  agent  of 
defendants,  and  iherefore,  his  pledge  is  invalid — we  bdieve  to  be^ 
nnder  the  ciieumstaBees  of  this  case,  entirdy  unsoand.  ' 

While  it  may  be  admitted  that  no  one  oan  grant  what  is  not  his^  net 
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can  be  do  anytihing  for  another  without  being  authorized  by  that  otiier^ 
yet  we  allege  that  the  principle  has  its  exceptions  and  qualifications, 
and  is  subject  to  and  is  contioUed  by  the  f ollowing>  which  is  of  uniyer- 
sal  application,  vis:  that  all  agents  must  be  held  to  have  all  those 
powers,  rights  and  relations  which  their  principal  has  seemed  to  con- 
fer upon  them,  or  of  which  he  has  created  the  (Appearance. 

In  relation  to  a  bailment  or  deposit  of  personal  property  in  tiie 
hands  of  an  agent,  two  predicaments  may  exist 

1st.  The  agent  may  be  a  mere  depositary  and  have  a  naked  pos- 


Sd*  Added  to  possession,  he  may  have  other  indicia  usually  aooom- 
panying  and  characterizing  the  absolute  ownership. 

Under  the  first  of  these  conditions,  that  of  mere  possession,  all  the 
eases  cited  by  defendants,  properly  arrange  themselves^  Pickering  v. 
Busk,  15  East,  38. 

In  this  case  our  general  proposition  is  fully  maintained,  and  the 
inhibition  to  pledge  by  factors  and  brokers,  is  confined  to  those  having 
a  naked  possession,  and  whose  business  character  was  notorious. 

McCombie  i;.  Daviee,  6  East,  588.  The  plaintiff  never;  in  any 
way,  interfered  with  the  property  nor  with  the  evidences  of  title,  never 
knew  of  the  agenfs  wrongful  act  until  after  its  performance  —  a 
broker  purchased  witii  plaintiff's  money,  and  without  the  knowledge  or 
aid  of  plaintiff,  converted  the  property  by  pledging  it  to  defendant. 

Martini  v.  Coles  et  al,,  1  M.  &  S.  140.  The  several  Judges  con- 
fine die  exception  from  liability  in  favor  of  the  principal  to  mere  naked 
possession  in  the  factor.  In  this  ease,  however,  there  was  no  pUdgc; 
a  mere  conversion. 

Boyson  et  dl.  v.  Coles,  6  M.  &  8.  14.  All  the  Judges  concur  in 
saying,  if  the  principal  arms  the  agents  ^with  the  indicia  of  property, 
such  act  enables  them  to  deal  with  it  to  oilers  as  their  ewn. 

Eingford  et  al.  v.  Merry,  38  E.  L.  ft  Eq.  582.  This  case  is  put 
distinctly  upon  the  ground  of  a  fraud  having  been  committed  against 
the  principals,  and  not  that  they  had  furnished  the  means  for  the 
fraud. 

Warner  v.  Martin,  11  How.'  B.  S09.  The  general  doctrine  aato 
tutora  and  other  agentey  stated:  ^'tiiara  were  no  indicia  of  title 
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iisaed  on  the  part  oi  the  owner;  he  merely  parted  with  the  poeaes- 
dm,'*    Justice  Wayne's  opinion,  p.  220. 

Covin  V.  Hilly  4  DeniOy  827.  This  case  is  put  entirely  upon  the 
ground  that  the  owner  of  the  property  had  done  nothing  by  whidi 
others  conld  have  been  misled. 

SaltiiB  9.  Ererelt,  15  Wend.  474,  and  20  lb.  267-285.  The 
decision  of  the  Superior  Court  was  to  the  effect  that  naked  possession 
tmpoweied  an  agent  to  bind  the  property  to  all  intents.  While  this 
extreme  doctrine  ia  not  tnatained,  a  bill  of  lading  was  considered  suf- 
ficient as  evidence  of  title. 

Boot  0.  French,  13  Wend.  572,  hxMs  that  a  fraudulent  purchaser 
fltty  sdl  or  hypothecate  to  another. 

We  inaiat  tiiat  WeH  was  not  an  agent  wiHi  a  mer9  possession;  he 
bad  by  the  direct  act  and  consent  of  the  defendants,  for  the  purpose 
of  giving  him  flie  apparent  ownership  of  the  flour,  indicia  of  title  — 
vniTersally  recognised  as  such  —  and  the  only  way  that  defendants  can 
escape  all  the  consequences  of  an  assumption  of  the  right  of  an  entire 
owner  on  the  part  of  West,  ia  by  showing  notice  to  plaintiffs,  whicli 
notice  is  negaiived  by  the  ease. 

All  the  cases  before  etted,  rightly  undeiBtood,  are  authorities  for  the 
plaintiffs  upon  both  points;  in  addition  we  cite  the  following:  Wilkes 
«.  Foontain  ft  Ferria,  5  T.  B.  335;  Gibson  v,  Stevens,  8  How.  384; 
Gardner  v.  Howland,  2  ViA.  699;  Brower  t.  Peabody,  3  Kern.  B. 
121;  Bank  of  Bodiester  v.  Jones,  4  Oonvs.  497. 

Upon  the  question  of  Weirtfs  power,  thus  armed,  Mowry  v.  Walsh, 
8  Cow.  p.  238,  is  in  pari  materia,  and  is  univenally  approved  so. 
Hoot  V.  French,  18  Wend.  572,  4  Denio,  327;  20  Wend.  267,  and 
38  Eng.  L.  ft  Eq.  682,  sitpfta,  and  wherever  it  is  cited  (h*  spoken  of, 
it  ia  treated  as  a  decision  at  common  law,  and  not  under  any  statute. 

In  addition,  we  have  to'say  that  the  doctrine  for  which  we  contend 
cannot  be  denied  vrithout  subverting  Btiiz  v.  Norton,  4  Cal  B.  355-8 ; 
Ooit  V.  Humbori^  6  OaL  R  260 ;  Leet  v.  Wadsworth,  5  Cal.  B.  460; 
Hutchinson  v.  Bow«rs,  6  Oal.  B.  388;  Jarvis  v.  Bogers,  13  Mass. 
B.  105. 

All  the  caaea  cited  by  def endants,  it  ia  believed,  w«re  eaaes  between 


400  SUPREME  COURT  —  OCTOBER  TERM,  1858. 

Borr  «.  Burkar. 

-= ' — ■ — -     - 

the  vendor  and  vendee^  directly^  and  are  pnt  upon  the  ground  that  the 
vendor  never  intended  to  part  with  the  poaaession. 

WMte  V.  Wilkes,  5  Taunt  176.  The  whole  bulk,  a  part  of  whicL 
WBB  in  dispute,  remained  in  the  possession  of  the  vendor  in  full  owner- 
ship. It  was  a  case  of  a  liquid,  which  makes  ihe  diiSculty  much 
greater  than  in  the  case  of  a  solid  substance.    "  Per  Ch.  J/' 

Shepley  v.  Davis,  5  Taunt.  617,  is  put  upon  the  character  of  the 
delivery  order  of  vendor,  and  that  of  non-compliance  of  vendee  with 
the  terms  of  sale,  and  that  vendor  rightfully  reaeinded. 

Busk  V.  Davis,  2  M.  &  S.  397.  The  same  point  as  in  the  last  pre- 
ceding case.  The  Court,  Le  Blanc  and  Bayley,  Justices,  takes  tiie 
precise  distinctions  made  by  this  Court  in  its  last  decision  in  the  case 
at  bar.  **  The  question  is  between  vendor  aad  vendee.  The  difficulty 
arises  from  not  keeping  that  correctly  in  view." 

Austin  t^.  Craver,  4  Taunt.  644,  is  put  solely  upon  the  ground  that 
the  property  in  dispute  was  not  in  esse  at  the  time  of  alleged  sale,  and 
that  therefore  it  was  a  mere  executory  contract  to  sell  and  deliver  in 
futuro.  The  same  in  principle  as  Suydam  v.  Jenkina,  3  Sand.  614 ; 
Andrews  v.  Dietrich,  14  Wend.  31 ;  Wand  v.  Shaw,  7  Wend.  404, 
and  other  cases  cited,  are  put  upon  the  gitmnd  that  vendor  had  not 
parted  with  the  possession  except  as  to  a  bailee. 

Wood  V.  McGee,  7  Ohio,  128,  (7  Ham.  466)  is  another  case  where 
the  bulk  remained  in  the  possession  of  Ae  vendor. 

Reverting  to  the  old  oases  of  Whrtehouse  v.  Trort,  12  East,  614; 
Jackson  v,  Anderson,  4  Taunt  24,  we  find  (he  piecise  facts  passed 
upon  involved  here. 

The  bulk  out  of  which  a  parcel  is  sold  had  passed  from  the  posses- 
sion and  ownership  of  the  vendor.  In  Bmk  v.  Davis,  this  very  dis- 
tinction is  taken,  as  in  the  cases  cited  by  defendants,  and  snstained. 

Oliphant  9.  Baker,  5  Denio,  S79;  Ciofoot  v.  Bennett,  2  Corns, 
268;  Riddle  r.  Vamum,  20  Pick.  280,  all  put  the  solution  of  the 
question.  Does  the  title  pass?  upon  the  fntentSon  of  flie  parties.  The 
vendors  remaining  in  possession,  is  only  evidence  as  to  intention. 
This  case,  October  Term,  1857,  p.  467. 

(Thia  otM  was  dedded  at  ihe  Jvij  Term,  ISSS.    Bnbseiiuently  a 
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petition  for  a  new  hearing  was  filed^  which  was  pending  when  the 
tenth  Yolmne  went  to  press.  Petition  was  denied  at  the  April  Term 
of  that  year.) 

Burnett,  J.^  after  stating  the  facts,  delivered  the  opinion  of  the 
Court  —  Tebby,  C.  J.,  concurring. 

The  first  point  made  by  defendants  is,  that  West,  being  only 
employed  to  sell,  had  no  right  to  pledge,  not  even  to  persons  ignorant 
of  the  fact  that  he  was  not  the  owner. 

In  the  case  of  Martine  v.  Coles,  (1  M.  ft  S.  145)  Lord  EUenbor* 
ough  said : 

**  But  it  has  been  decided  ever  since  the  case  of  Patterson  v,  Tash, 
that  a  factor  cannot  pledge.  Perhaps  it  wonld  have  been  as  well  if  it 
had  been  originally  decided,  that  when  it  was  eqaivocal  whether  a 
person  was  authorized  to  act  as  principal  or  factor,  a  pledge  made  by 
such  a  person,  free  from  any  circumstances  of  fraud,  was  yalid.  But 
it  is  idle  now  to  speculate  on  this  subject,  since  a  long  series  of  cases 
has  decided  that  a  factor  cannot  pledge." 

Le  Blank,  J.,  in  the  same  case,  said: 

''Whether  it  might  not  originally  haTe  better  answered  the  pur- 
poses of  commerce  to  have  considered  a  person  in  the  situation  of 
Vos,  haying  the  apparent  symbol  of  property,  as  the  true  owner  in 
respect  to  that  person  who  deals  with  him  under  an  ignorance  of  hia 
real  character,  is  a  question  upon  which  it  is  now  too  late  to  specu- 
late;  since  it  haa  been  establiriied  by  a  series  of  decisions,  that  a  fac- 
tor has  no  authority  to  pledge,  whether  the  person  to  whom  he  pledges 
has  or  has  not  a  knowledge  of  his  being  factor.'' 

Bayley,  J.,  also  said  that  '^  a  factor  has  authority  to  sell,  but  not 
to  pledge;  and,  therefore,  a  person  who  takes  a  pawn  of  a  factor 
takes  it  at  his  peril  If  the  principal  does  anything  to  induce  &e 
person  to  beliere  the  factor  really  the  principal,  that  would  be  a  differ- 
ent case.  Gases  may,  perhaps,  exist  where  a  principal  would  be 
bound  by  a  pledge  made  by  his  f  actor.** 

It  is  yery  erident  that  the  Judges  thought  the  rule,  as  originally 

established,  was  a  hard  one;  but  they  feel  themselyes  constrained  to 

adhere  to  a  k>ng  series  of  deeiaiona.    The  Ada  of  lY  Geo.,  4  0.  88^ 

Vol, 
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and  of  VI  Geo.^  4  C.  94,  were  subsequently  passed,  modifying  this 
rule.  (Phillip  v.  Huth,  6  Mees.  and  W.  694,  696.)  A  statute  of  sim- 
ilar import  was  passed  in  New  York  in  1830.  (1  R.  S.,  Sd  Ed.,  p. 
1762;  Warner  v.  Martin,  11  How.,  U.  S.,  228.) 

In  this  State  we  have  no  statute  upon  this  subject,  and  the  harsh- 
ness and  injustice  of  the  rule,  as  originally  established  in  England 
under  the  views  there  taken  of  the  commercial  policy  of  that  countr}\. 
(and  which  reasons  are  inapplicable  to  our  condition)  induced  this 
Court,  in  the  case  of  HutchinBon  f.  Bours,  (6  Cal.  Rep.  383)  to  con- 
fine the  rule  to  a  technical  factor,  ''  where  his  only  business  is  to  -sell 
goods  consigned  to  him  for  that  purpose.^'  We  see  no  sufficient,  rea- 
son for  deviating  from  the  doctrine  of  that  case. 

The  next  point  that  requires  examination  is,  the  objection  that  no 
title  vested  in  plaintiffs  for  want  of  segregation:  the, flour  being  of 
different  qualities,  though  all  of  the  same  brand,  was  placed  in  one 
pile  by  itself.  In  the  former  opinion  we  said :  '^  The  title  to  the  entire 
lot  had  passed  from  West  to  the  different  purchasers,  and  the  flour 
remained  with  Tilden  &  Little,  in  the  same  state  it  would  have  been 
in  had  each  purchaser  first  separated  his  number  of  barrels  from  the 
mass,  and  then  they  had  all  put  them  t(^ther  afterwaids.'' 

We  have  examined  the  most  important  authorities  referred  to,  and 
see  no  reason  to  change  our  former  opinion.  West  had  a  certain  num- 
ber of  barrels  on  store  in  one  mass;  and  as  he  sold  different  portions 
of  this  mass  to  different  purchasers,  he  drew  a  delivery  order  for  each 
parcel.  Those  several  orders  were  surrendered  by  the  purchasers  to 
the  warehousemen,  who  credited  each  purchaser  with  the  number  .of 
barrels  to  which  he  was  entitled*  This  the  parties  had  the  right  to 
do.  There  was  nothing  improper  in  this  voluntary  act  It  was  matter 
of  convenience  to  all.  When  each  purchaser  presented  his  delivery 
order  from  West,  he  was  entitled  to  a  separation  of  his  number  of 
barrels*  from  the  mass,  or  not,  at  hig  elecHon.  Each  purchaser  knew 
the  exact  condition  of  the  fiour,  and  each  had  the  right  to  let  his  por- 
tion remain  in  the  general  mass..  When  West  had  drawn  for  the 
whole  amount,  and  the  last  purchaser  had  surrendered  his  order,  there 
was  nothing  further  for  West  to  do.  The  purchasers  could  not  call  on 
West  to  separate  each  portion  from  the  mass,  because  each  purchaser 
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had  voluntarily  taken  his  portion  in  the  mass.  After  surrendering 
thdr  aeveral  orders,  and  taking  a  credit  on  the  books  of  Tilden  & 
Little^  the  purchasers  had  no  further  claim  upon  West  When  A  has 
dx  hundred  barrels  of  flour  on  store,  and  he  sells  to  B  one  hundred, 
to  C  two  hundred,  and  to  D  three  hundred,  and  giyes  each  a  delivery 
order  upon  his  warehousemen,  and  the  purchasers  all  surrender  their 
several  orders  without  making  any  separation,  but  voluntarily  leave 
the  flour  standing  on  the  books  to  the  credit  of  each  for  his  proper 
niunber,  ve  confess  ve  cannot  see  what  further  act  A  has  to  perform, 
or  why  there  is  not  a  complete  delivery  to  each  purchaser.  If  the 
purchasers  choose  to  leave  their  flour  in  the  mass,  and  to  trust  to  each 
other,  it  is  their  rij^t  to  do  so,  and  the  seller  has  nothing  further  to 
do  in  the  matter  of  delivery.  The  title  has  completely  passed  from 
the  seller  to  the  purchasersi,  respectively. 

And  the  fact  that  the  flour  was  of  difFerent  qualities  can  make  no 
difference  under  the  circumstances  of  this  case.  The  plaintiffs  had 
possession  of  a  certain  number  of  barrek  under  the  pledge,  and  a  cer- 
tain number  under  their  purchase;  they  had  voluntarily  received  the 
four  hundred  and  eighty  barrels  without  inspection.  By  this  act  they 
waived  the  inspection  as  a  condition  precedent  to  delivery.  After 
having  received  the  four  hundred  and  eighty  barrels,  by  having  it 
placed  to  their  credit  on  Tilden  ft  Little's  books,  the  plahitiffs  could 
only  look  to  West  upon  hia  covenant,  that  the  flour  should  inspect 
niperfine.  Considering  the  dealings  between  West  and  the  plaintiffs, 
they  had  the  right  to  select  the  four  hundred  and  eighty  barrels  from 
the  whole  mass  received  by  them  from  West,  so  as  to  place  all  the  bad 
floor  among  that  which  was  pledged  to  them. ,  This  was  what  they 
were  doing  when  they  were  forbidden  by  the  defendants. 

The  reasoning  of  the  Supreme  Court  of  Ohio,  in  the  case  of  Woods 
V,  McOee,  (7  Ohio,  467)  commenting  upon  the  deciaion  of  the  Court 
of  Appeals  of  Virginia  in  the  case  of  Pleasants  v.  Pendleton  (6  Band. 
473)  does  not  seem  to  us  to  be  conclusive. 

''It  is  impossible,''  says  the  Court,  *^  to  answer  the  difficult  inquiry, 
if  a  part  only  of  the  flour  had  been  burnt,  in  that  case  on  whom  would 
the  loss  have  fallen?  If  A,  being  the  owner  of  two  thousand  barrels 
of  flour,  sella  one  thousand  to  B^  but  without  anything  being  done  to 
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Horr  9,  Barker. 

ascertain  the  identity  and  indiYidnality  of  the  part  sold,  and  one  thou- 
sand barrels  are  consumed  by  fire,  what  is  there  to  determine  that  one 
thousand  ave  the  property  of  the  vendor,  and  that  he  shall  bear  the 
loss?'' 

It  appears  to  ns  that  the  Conrt  sacrificed  the  common  sense  and 
justice  of  that  case  to  the  misapplication  of  a  good  principle,  when 
confined  to  proper  cireomstances.  Suppose  A  sells  and  ddivers  one 
thousand  barrels  to  B,  and  five  hundred  to  C,  and  that  the  two  par- 
chasers  afterwards  put  their  ^ur  together  in  one  mass,  all  being  of  the 
same  brand,  and  without  marks  to  distinguish  one  brand  from  another 
in  case  of  partial  loss  upon  whom  would  it  fall?  It  would  seem  to  be  a 
very  inadequate  system  of  jurisprudence  that  could  not  give  a  solution 
to  that  question.  The  parties  had  a  just  right  to  do  what  they  did 
do;  and  common  justice  would  say,  they  should  each  bear  the  loss  in 
proportion  to  his  interest  in  the  whole.  And  what  possible  difference 
can  it  make  if  one  of  the  parties  be  the  seller  and  the  other  the  pur- 
chaser? In  this  latter  case,  as  in  the  former,  they  are  each  the  sep- 
arate owner  of  a  specified  number  of  barrels.  The  seller  has  a  thous- 
and barrels  in  a  warehouse  in  one  mass  and  sells  to  a  purchaser  a 
portion,  and  gives  him  a  delivery  order,  which  he  presents  and  takes 
a  warehouse  receipt  in  his  own  name,  leaving  the  fiour  in  tiie  mass. 
From  the  transaction,  it  is  dea^  that  it  is  the  mutual  agreement  of  the 
seller  and  purchaser  that  the  property  should  remain  together;  for 
the  plain  reason  that  practical  common  sense  will  not  dispute  about 
the  separate  identity  of  two  or  more  things  that  are  all  just  alike.  In 
all  such  case%  we  conceive  it  to  be  the  duty  of  the  Courts  to  look  to 
the  inteniion  of  the  ^parties.  They  are  competent  to  contract,  and 
they  have  a  practical  knowledge  of  the  best  method  of  carrying  out 
their  intentions;  and  the  Courts  should  give  effect  to  such  intentions 
when  ascertained.  If  the  parties  consider  it  a  delivery,  it  should 
be  held  to  be  such,  as  between  them,  or  as  between  them  and  mere 
trespassers. 

The  next  point  which  requires  notice  is,  the  objection  that  ttie 
property  in  controversy,  being  parcel  of  a  large  quantity,  could  not 
be  recovered  in  replevin. 

If  the  views  we  have  taken  be  correct,  that  the  titia  bad  ptaaed 
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from  West  to  the  several  purchasers,  then  there  was  nothing  in  the 
state  of  the  pleadings  that  would  warrant  the  defendants  in  raising  this 
question.  If  we  consider,  for  tiio  sake  of  argument  only,  that  the 
other  owners  should  hare  betfi  joined  in  the  action,  dther  as  plaintiff? 
or  defendants,  this  objection  should  have  been  set  up  in  the  answer. 

The  only  remaining  objection  made  by  the  learned  counsel  of  de- 
fendants which  is  necessary  to  notice  is,  thtfk  the  property,  having 
been  delivered  to  Barker  ft  Paddock  by  virtue  of  process  issued  in 
their  previous  action  of  replevin  against  Tilden  ft  Little,  it  could  not 
be  replevied  by  the  plaintiffs  in  this  action.  This  objection,  whether 
Bufficent  or  otharwise^  was  not  affirmatively  set  up  in  the  answer,  and 
the  proof  offered  was  properly  rejected. 

Judgment  aflSrmed* 


BBOTHEBTON  t.  HABT  $t  A 

n-hert  the  partiM  In  tlie  Coart  below  itlpalmted  that  a  mottoa  for  a  bow  trUl 
■boQld  be  denied,  tbej  caimot  qneatioii,  la  this  Oowt,  the  cocrectneae  of  aa 
order  denTlng  saeb  motion. 

Appeal  from  the  District  Court  of  the  Twelfth  J«dieial  Diatiict, 

County  of  San  Francisco. 

D.  W.  Perley  for  Appellants. 

B.  A.  Lawrence  for  Bespondent 

Tebst,  C.  J.,  at  the  July  Tsnn,  1858,  deKvend  the  opinion  of  the 
Conrt  —  FiBLD,  J.,  concurring. 

In  this  case  the  parties,  by  stipulation,  consented  that  the  motion 
for  a  new  trial  should  be  denied.  Having  consented  to  the  order,  they 
caimot  now  question  its  coneetnoas^    (MeschoUi  ••  Seasiim%  •  Cal. 

m.)  * 

Judgment  affirmed* 
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Hyde  9.  Hyde  —  Brooks  «.  Ptrk. 

HYDE  V.  HYDE. 
Judgment  sevened,  with  directionB  to  enter  decree  according  to  evidenee. 

Appeal  from  the  District  Court  of  flie  Twelfth  Judicial  Dirtrid* 
County  of  San  Francisco. 

/•  B.  Hart  for  Appellant 

for  Bespondent. 

Tbbbt,  C.  J.,  at  fhe  Jnlj  Term,  1868,  delivered  flia  opiiiioii  <Rf  the 
Court — Field,  J.,  and  Bubnbr,  J.,  conimrring. 

We  think  fhe  evidence  reported  by  the  referee  snfSdenfly  estab- 
lishes the  allegation  of  the  complaint^  and  entitles  the  plaintiff  to  the 
relief  prayed  for. 

Judgment  reversed  and  cause  remanded,  with  directions  to  the 
Court  below  to  enter  a  decree  in  accordance  with  the  prayer  of  the 
complaint 


BBOOKS  V.  TASK. 
Where  the  evidence  foQy  wamated  the  report  of  the  referee,  the  judgment 
will  be  affirmed. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial  District, 
County  of  San  Francisco. 

Brooks,  for  Appellant 

BkafterB,  Park  A,  Het/denfeldi  for  Bespondent 

Baldwin,  J.,  delivered  the  opinicm  of  the  Court  —  Fiku>,  J.,  and 
TXBST,  C.  J.,  concurring. 

In  this  case  the  Beferee  reported  against  the  daim  of  the  plaintiff, 
and  the  District  Court  overruled  the  motion  to  set  aside  the  report 
The  evidence  is  in  the  record,  and  fully  warrants  the  action  of  fhe 
Beferee  and  District  Court 

The  judgment  is  affirmed. 
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PEOPLE  t.  SMYTH. 

Jndgment  rov<»rscd,  for  insufficiency  of  evidence. 

Appeal  from  the  Gourt  of  Sessions  of  the  County  of  Del  Norta. 
B.  D.  Baker  for  Appellant 
Attorney  Oeneral  for  Respondent; 

Baldwik^  J.,  ddiyered  the  opinion  of  (lie  Court — Txrbt,  0.  J., 

coDcnrring. 

Indictment  for  larceny.  The  efidence  in  this  case  was  dearlv 
insufficient  to  justify  the  confiction  of  the  prisoner.  So  far  from 
proYing  legal  gailt»  it  was  not  even  sofiBdent  to  wanaiit  an  inference 
of  moral  culpability. 

Judgment  rerened* 
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VOIiUMB  XI. 

By  WILLIAM  FOSTER. 
Rerifled  to  Indude  citations  to  Volume  147,  by  Charles  L.  TsoMPaoN. 


11  GaL  12-14.    MARTIJT  y.  BROWNER. 

Mining. — Owner  of  town  lot  of  twelve  acres  in  a  mining  distriet  can- 
not prevent  uee  of  part  of  it  by  minora  for  mining  purpoaea,  p.  14. 

Cited  in  note  to  63  Am.  Dea  94,  95  (McClintock  v.  Bryden,  6  GaL 
97),  and  note  to  91  Am.  Dec  694,  695  (Levaroni  v.  Miller,  34  Cal.  231), 
on  relative  rights  of  miners  and  settlers  on  public  lands.  Referred 
to  In  note  to  63  Am.  Dec.  110. 

11  OaL  1420.  RAUN  y.  RSTNOLDS.  S.  C.  15  Gal.  459;  18  GaL  275; 
Kirk  V.  Reynolds,  12  GaL  99;  Reynolds  y.  Harris,  14  CaL  676,  679 
(76  Am.  Dec  463,  467). 

Interest  cannot  be  compounded  on  a  judgment,  though  stipulated  in 
note  sued  on,  p.  19. 

Oted,  on  the  question  of  interest  on  judgments,  in  Gautier  v.  Eng- 
Bah,  20  CaL  168,  holding  that  as  plaintiff  did  not  pray  for  interest  at 
tho  same  rate  expreesed  in  the  note,  he  is  not  entitled  to  it.  Doubted, 
Oation  y.  Lafayette  Co.,  125  Mo.  71,  where  it  is  said  that  in  the  prin- 
eipal  ease  the  court,  in  construing  the  statute,  ''by  very  ingenious,  but, 
as  it  aeems  to  us,  rather  specious  reasoning,  founded  entirely  upon  the 
particular  wording  of  that  statute,  held  that  interest  upon  a  judgment 
eould  not  be  compounded.  The  wording  of  our  statute  is  different,  and 
will  not  support  that  reasoning." 

Judgment  ^  Default  can  give  no  relief  beyond  that  demanded  in 
the  complaint,  p.  19. 

Cited  in  Scamman  v.  Bonslett,  118  CaL  98,  62  Am.  St.  Rep.  230,  hold- 
ing foreclosure  decree  not  justified  under  pleadings;  Ellis  v.  Rade- 
maeher,  125  CaL  557,  applying  rule  when  answer  admitted  allegations 
of  complaint;  Claffin  Co.  v.  Simon,  18  Utah,  162,  denying  relief  on  dis- 
tinct counts  when  no  judgment  demanded  in  any;  Lamping  v.  Hyatt, 
27  CaL  102,  holding  that  relief  must  be  demanded  in  the  complaint  and 
specified  in  the  summons;  also  Brooks  v.  Forington,  117  Cal.  220,  hold- 
lag  tliat  where  counsel  fees  on  foreclosure  of  mortgage  are  not  prayed 
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for.  they  cannot  be  allowed,  either  under  general  relief  or  as  costs.  Af- 
firmed, Scamman  v.  Bonslett,  118  Cal.  99.  Cited,  Burling  v.  Goodman,  1 
Nev.  317,  holding  that  judgment  could  not  be  for  gold  coin,  where  it 
was  not  prayed  for. 

Priority  of  Mortgages. — ^Property  included  in  the  first  mortgage  sliould 
be  exhausted  before  recourse  is  had  to  the  second,  p.  20. 

Cited,  Abbott  v.  Powell,  6  Sawy.  94,  where  Hoffman,  J.,  says:  "Any 
other  rule  would  be  injurious  to  the  mortgagor  himself,  for  after  mort- 
gaging his  property  for,  it  might  be,  an  insignificant  part  of  its  value; 
he  would  be  unable  to  sell  or  encumber  any  separate  parcel  of  it,  for 
the  purchaser  or  encumbrancer  would  have  no  assurance  that  his 
parcel  might  not  be  first  taken  to  satisfy  the  general  mortgagee." 

Reversal  of  Judgment  as  affecting  liability  for  rents  and  profits,  p.  20. 

Referred  to  on  this  point  in  Conro  v.  Crane,  110  U.  S.  412,  but  the 
principal  case  does  not  decide  the  point;  see  S.  C.  18  CaL  275,  and  note 
thereto,  post. 

11  Cal.  21-22.    TUBNER  v.  MORRISON. 

Surprise  at  the  trial  must  be  alleged  there  as  a  ground  for  contin- 
uance, otherwise  it  is  no  ground  for  a  new  trial,  p.  22. 

Cited,  Schellhous  v.  Ball,  29  Cal.  609,  holding  that  where  surprise  ia 
claimed  at  the  trial,  the  court  should  afford  relief  at  once,  if  it  would 
be  granted  on  motion  after  the  trial,  but  not  otherwise;  also,  Heath  v. 
Soott,  65  Cal.  562,  holding  that  surprise  at  failure  of  the  other  side  to 
introduce  depositions  must  be  alleged  at  the  trial;  and  in  Blade  v. 
Appolonio,  1  Mont.  345,  holding  that  it  is  within  the  discretion  of  the 
trial  court  to  allow  a  continuance  for  surprise;  also,  Qaines  v.  White, 

I  S.  Dak.  446,  on  the  principal  point.' 

II  Cal.  22-27.    PHELPS  v.  OWENS. 

General  Demurrer  does  not  cover  matters  of  form,  p.  23. 
Approved,  Ward  v.  Clay,  82  Cal.  605,  holding  that  a  note  was  suf- 
ficiently pleaded. 

Punitive  Damages  cannot  be  recovered  in  a  suit  against  a  sheriff  act- 
ing under  legal  process  in  seizing  property,  unless  he  acts  with  malice, 
oppression,  or  fraud;  the  measure  of  damages  is  the  value  of  the  prop- 
erty taken,  with  interest,  pp.  24-25. 

Approved,  Dorsey  v.  Manlove,  14  Cal.  557,  658,  where  it  was  claimed 
by  counsel  that  a  seizure  by  a  tax  collector  under  a  void  assessment 
was  a  case  for  exemplary  damages;  but  the  court  said  that  "the  law 
applies  in  all  cases  the  same  measure  of  relief.  This  rule  is  founded 
upon  a  wise  and  beneficial  policy,  and  it  is  of  the  utmost  importance 
that  it  be  strictly  and  rigidly  adhered  to  by  the  court."  This  case  and 
the   principal   case   are   approved   in   Nightingale   v.   Scannell,   18   CaL 
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325,  where  the  court  saTS  that  the  rule  is  based  on  the  absenoe  of  ina'Hi^ 
or  oppression:  "We  think  an  officer  is  no  less  responsible  for  the  codBe- 
quences  of  a  malicious  act  than  a  private  person";  but  there  being  no 
malice  shown,  the  rule  of  the  principal  case  is  enforced.  In  Abbott  v. 
76  Land  Co.,  103  Cal.  611,  the  principal  case  is  cited,  and  the  court 
hold  that  in  conversion  of  wheat  under  a  bona  fide  daint  of  title  the 
measure  of  damages  is  the  actual  injury  done,  and  punitive  damages 
cannot  be  awarded.  The  rule  of  the  principal  case  is  adopted,  in  suits 
against  a  sheriff  for  unlawful  seizure,  in  Alley  v.  Daniel,  75  Ala.  409, 
and  Winstead  v.  Hulme,  32  Kan.  674;  also,  in  a  suit  against  a  railway 
for  damage  to  a  passenger  by  delay  of  train,  in  Hansley  v.  Jamesville 
R.  Co.,  115  K.  C.  611,  44  Am.  St.  Rep.  481,  holding  that  "smart  money 
is  not  recoverable  in  every  case  where  an  action  ex  delicto  lies";  and 
in  Smith  v.  Holland,  4  Tex.  Ct.  App.  Civ.  Cas.  438,  in  suit  against  a 
justice  of  the  peace  for  illegal  issuance  of  a  writ. 

11  Cal.  28-36.    HITCHEKS  T.  NOUGUES. 

D«ed  purporting  to  convey  a  title  in  fee  simple  absolute  gives  the 
grantee  a  right  to  any  title  subsequently  acquired  by  the  gnator,  p. 
30. 

Approved,  Green  y.  Green,  103  CaL  110,  where  a  deed  expressly  pur-, 
ported  to  convey  after-acquired  title. 

Hining. — ^Agreement  for  sale  of  a  daim  held  to  convey  only  the 
seller's  interest,  not  the  title  to  the  premises,  p.  36. 

Cited,  Treat  v.  Hiles,  68  Wis.  353,  60  Am.  Rep.  863,  holding  that  an 
agreement  to  procure  the  conveyance  of  land  and  work  a  quarry  ther^n,' 
vras  not  within  the  statute  of  frauds. 

11  CaL  41-42.    HESTON  v.  MARTIN. 

Mechanic's  Lien. — Where  contract  is  for  a  gross  sum,  stiU^emient  of  lien- 
need  not  give  items  of  labor  and  material,  p.  42. 

Cited,  Davis  v.  Livingston,  29  Cal.  287,  to  the  point  that  notice  of 
lien  need  not  specify  the  particular  character  of  the  materials;  and  in 
Hicks  V.  Murray,  43  Cal.  522,  to  the  point  that  the  statement  need- 
not  apportion  the  amount  between  labor  and  materials;  also  in  J«well 
▼.  MdSay,  82  Cal.  150,  holding  that  the  notice  need  not  itemize  the 
materials  and  labor.  C^ted  also  in  Lef twitch  Co.  v.  Florence  Assn., 
104  Ala,  594,  holding  that  statement  of  total  amount  of  materials  is 
sufficient;  and,  to  the  point  that  it  is  enough  to  state  amount  of  balance 
due,  in  Nichols  v.  Culver,  51  Conn.  179,  and  in  Taylor  v.  Nether  wood, 
91  Va,  93. 

11  Cal.  42-48.    PEOPLE  v.  STTPERVISORS. 

Mandamus  will  not  lie  to  compel  mode  or  manner  of  action  when 
diseretionary,  p.  47. 
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CStod  in  Sawy«r  y.  Mayliew,  10  S.  Dak.  28,  denying  writ  to  compel 
audit  of  olaim. 

11  C3aL  49-68;  70  Am.  Dec.  754.    PEOPLE  EX  SSL.  McKUNB  y.  WSL- 
LER. 

See  11  CaL  77-88.    People  ez  reL  Brodie  v.  Weller. 

Blections  are  yaUd  only  by  yirtue  of  statute.  A  person  cannot 
''make  title  to  an  office  througli  the  popular  yote,  unless  such  yote  was 
east  in  pursuance  of  legislative  regulation  and  authority,"  p.  61. 

ated,  Eenfield  y.  Irwin,  52  Gal.  169,  holding  that  "the  time  of  hold- 
ing an  election,  whether  general  or  special,  must  be  authoritatiyely 
designated  in  adyanoe,  either  by  law  or  by  some  means  which  the  law 
has  prescribed;  otherwise  the  election  is  held  without  authority  and  is 
ineffectual  for  any  purpose."  Also,  People  y.  Hoge,  55  Gal.  620,  by 
Thornton,  J.,  in  a  dissenting  opinion,  quoting  from  52  Gal.  169,  as  aboye; 
the  majority  of  the  oourt  holding  that  an  election  for  a  board  of  free- 
holders for  San  Frandsoo,  held  imder  a  notice  from  the  board  of  elec- 
tion commissioners,  was  yalid  under  the  constitution.  Also,  People  y. 
Budd,  114  CaL  173,  holding  that  as  the  law  makes  no  proyision  for 
an  election  to  fill  the  yacancy  caused  by  death  of  a  lieutenant-goy- 
emor,  no  election  can  be  held.  Sawyer  y.  Haydon,  1  Key.  80,  holds 
that  there  can  be  no  election  unless  specific  statutory  provision  is  made 
therefor,  and  the  oourt  say:  "For  an  able  and  lucid  argument  on  these 
points  we  would  refer  to  the  opinion  of  Mr.  Justice  Baldwin"  in  the 
principal  case.  In  State  y.  Simon,  20  Greg.  372,  the  principal  case  is 
cited  to  the  same  point;  also,  in  dissenting  opinion  to  Robertson  y. 
State,  109  Ind.  95,  where  the  majority  of  the  court  hold  that  quo  war- 
ranto cannot  be  brought  by  the  Ueutenant-govemor,  as  the  constitu- 
tion provided  that  the  general  assembly  alone  can  try  such  oontro- 
yersies;  and  in  State  y.  Thoman,  10  Ksjl  106,  holding  that  the  dura- 
tion of  a  judicial  term  may  be  fixed  by  statute  if  the  oonstitution  is 
silent,  but  a  term  prescribed  by  the  oonstitution  cannot  be  extended  by 
statute;  also,  Douglas  Co.  y.  Keller,  .43  Neb.  646,  holding  that  county 
lands  cannot  be  sold  except  by  virtue  of  a  vote  at  a  duly  authorised 
election. 

Statute  requiring  the  governor  to  issue  a  proclamation  of  an  eleo* 
tion  to  fill  yacandes  in  certain  offices  is  mandatory,  and  an  election 
held  without  such  proclamation  is  invalid,  pp.  65,  66. 

Cited  in  People  v.  Prewett,  124  Gal.  10,  but  holding  notice  of  election 
for  school  trustees  sufficient;  People  y.  Wells,  11  Gal.  339,  holding  that 
as  there  was  no  yacancy  to  be  filled  by  election,  an  election  for  county 
treasurer  waa  invalid;  aUo,  People  v.  Martin,  12  Gal.  411,  holding 
tliat  a  proclamation  must  be  made  of  an  election  to  fill  a  vacancy  in 
the  office  of  county  judge;  and  to  the  same  effect  in  Westbrook 
V.  Rosborough,  14  Gal.  187,  188.  Distinguished,  State  v.  Thayer, 
31    Neb.    97,    98,    99,    where    the    court    say   of    the    prindpal    case: 
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"""x'J^e  opinion  is  lengthy,  disoursive,  and  involved  in  paradox.  .  .  . 
XlM  principal  effort  of  the  writer  of  the  opinion  seems  to  have  been  to 
sefMr&te  it  and  distinguish  it  from  that  of  People  t.  €k>wles,  13  N.  Y. 
3BO,  .  ,  ,  Under  the  CaUfomia  statute  it  is  shown  that  there 
could  be  no  legal  notice  without  the  proclamation,  .  .  .  while 
tUKier  our  statute  the  notice  ...  is  independent  of  any  action  of 
the  chief  executive";  held,  the  statutory  provision  requiring  thirty  days 
notice  of  an  election  is  directory  only.  Distinguished,  also,  in  State  v. 
Oairroll,  17  R.  L  696,  where  the  election  was  because  of  failure  to  elect 
at  a  previous  election,  and  it  was  held  that  notwithstanding  lack  of 
proper  notice,  if  the  election  appeared  to  be  a  full  expression  of  the 
popular  will,  the  court  would  sustain  it.  Cited,  Voss  v.  Terrell,  12  Tex. 
CiT.  App.  446,  in  dissenting  opinion,  the  majority  of  the  court  holding 
that  notice  of  a  special  election  for  local  option,  given  aeeording  to  the 
local  option  law,  is  valid,  though  it  does  not  conform  to  the  notice 
prescribed  by  the  general  election  law.  Cited,  to  the  point  that  proc- 
lamation or  notice  is  necessary  in  case  of  a  special  election  to  fill  a 
vacancy,  in  Qeorge  v.  Oxford,  16  Kan.  80;  Morgan  v.  Gloucester,  44  N. 
J.  L.  143;  Ex  parte  Kennedy,  23  Tex.  App.  81;  and  in  notes  to  81  Am. 
Dec  405,  83  Id.  750,  751,  86  Id.  74.  ated,  as  to  mandatory  statutes, 
in  Wendel  v.  Durbin,  26  Wis.  392,  holding  that  a  statute  as  to  service 
of  Bummons  is  mandatory;  State  v.  Martin,  83  Mo.  App.  58.  Note  to 
27  Am.  Dee.  110. 

II  GaL  68-70.    WHITE  y.  MOSSS. 

General  Denial  does  not  put  in  issue  plaintilPs  capacity  to  sue,  p. 

7a 

Distinguished  in  Brown  v.  Curtis,  128  Cal.  195,  holding  rule  inappli- 
cable in  case  of  action  by  assignee;  cited  in  Whelan  v.  Railway  Co., 

III  Fed.  328,  noted  under  Primm  v.  Gray,  10  Cal.  522. 

11  CaL  70.    PEOPLE  y.  COMEDO. 

Appeal  dismissed  for  failure  to  file  assignment  of  errors  or  state- 
ment of  points  and  authorities,  p.  70. 

Cited,  Hutton  v.  Reed,  25  Cal.  483,  where  the  "assignment  of  errors" 
is  defined  as  "a  specification  of  the  points  or  particular  errors  relied 
on."  After  discussing  the  statutory  requirements  as  to  statements 
on  motion  for  new  Mai  or  appeal,  the  court  rules  that  statements 
not  conforming  to  the  requirements  will  be  disregarded,  and  only  suoh 
errors  as  are  disclosed  by  the  judgment  xoU  will  be  considered. 

11  C^  76.    HOCESTACEES  y.  LEVY.    See  9  Cal.  607. 

Injnsction  of  proceedings  of  another  oourt  of  co-ordlnata  Jurisdie- 
Uon  cannot  be  allowed,  p.  76. 
Cited,  Crowley  y.  Davisv  37  CaL  269,  holding  that  the  rule  applies 


( 
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in  spite  of  the  partiee  being  different  in  the  two  suite,  nor  ean  it  be 
changed  by  consent  of  parties;  and  in  Jndson  y.  Porter,  51  Cal.  502, 
holding  that  one  district  oourt  cannot  enjoin  prosecution  of  a  pending 
Aetion  in  another  district  eonrt. 

11  OaL  77-88.    PEOPLS  £Z  RXL.  BSODIB  y.  WBLLBS. 
See  11  Cal.  49-68.    People  ex  reL  McKune  y.  Weller. 

District  Judges  are  elected  for  six  years.  The  constitution  does  not 
fix  the  time  for  the  commencement  of  the  term,  pp.  85-88. 

Affirmed,  People  y.  Burbank,  12  Cal.  391,  394;  also,  Pattison  y.  Super- 
visors, 13  Cal.  182,  holding  that  where  a  law  is  declared  unoonstitu- 
tional  it  must  be  because  it  is  in  conflict  with  the  expressed  terms  of 
the  constitution,  not  merely  with  its  ''spirit  and  policy";  and  to  same 
effect  in  Cohen  y.  Wright,  22  Cal.  322.  Cited,  State  y.  Johns,  3  Oreg. 
538,  holding  that  in  the  absence  of  legislation  on  the  matter,  a  person 
elected  as  county  judge,  to  fill  a  yacancy,  holds  for  the  full  term  of  the 
office;  also.  State  v.  Ware,  13  Oreg.  389,  holding  that  under  the  statute 
a  person  elected  as  circuit  judge,  to  fill  a  yacancy,  holds  only  for  the 
unexpired  term  of  his  predecessor;  and  in  the  dissenting  opinion  in 
Burks  V.  Hinton,  77  Va.  45,  a  majority  of  the  oourt  holding  that  « 
judge  elected  to  fill  a  yacancy  holds  only  for  the  unexpired  term* 

11  Cal.  93-103.    RUSSELL  V.  CONWAT. 

Setoff  is  allowed  by  a  oourt  of  equity,  of  mutual  judgments,  where 
the  party  claiming  setoff  cannot  collect  the  judgment  in  his  fayor 
on  account  of  insolvency  of  the  other  party,  p.  102. 

Cited,  Duff  v.  Hobbs,  19  Cal.  659,  holding  that  an  offset,  set  up  in 
an  answer,  is  not  an  equitable  defense,  but  a  statutory  right,  and  is 
governed  entirely  by  the  statute;  also,  Hobbs  y.  Duff,  23  CaL  627,  629, 
holding  that  a  court  of  equity  will  enforce  a  setoff  between  the  real 
parties  in  interest,  and  where  a  beneficiary  of  a  trust  is  insolvent,  the 
court  will  compel  his  trustee  to  set  off  a  judgment  in  his  favor  with 
one  against  him;  and  in  Lyon  v.  Petty,  65  Cal.  324,  holding  that  in 
a  suit  by  the  administrator  of  a  mortgagee  to  foreclose  a  mortgage, 
a  note  of  the  mortgagee,  in  possession  of  the  mortgagor,  but  not  pre- 
sented as  a  claim  against  the  estate,  could  .not  be  set  off.  Cited,  also, 
in  Hovey  v.  MorriU,  61  N.  H.  13,  60  Am.  Rep.  316,  holding  that  setoff 
of  one  judgment  against  another  will  be  compelled,  in  spite  of  frandn- 
lent  assignment  of  one  of  them  to  a  third  person;  and  in  note  to  18 
Am.  Dec.  731,  on  setoff  of  judgments. 

Attorney  has  no  lien  on  the  judgment  for  his  ooite,  p.  103. 

Approved,  Hogan  y.  Black,  66  OaL  42;  Qage  y.  Atwater,  186  OaL  173, 
noted  under  Ex  parte  Kyle,  1  OaL  332;  notea  to  81  Am.  Dee.  757  and 
61  Am.  St.  Bep.  258,  250. 
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11  Cal.  104  113.    WEIMER  ▼.  LOWERY. 

Mining  Ditch  cannot  be  dug  through  indosure  of  another  without 
his  consent,  p.  112. 

Cited,  Rogers  t.  Soggs,  22  Cal.  453,  holding  that  miners  cannot  use 
the  timber  on  lands  of  a  prior  settler;  also,  Jennison  ▼.  Kirk,  98  U.  S. 
462,  holding  that  the  owner  of  a  ditch  cannot  recdver  damages  from 
owner  of  a  hydraulic  mining  claim  for  washing  away  the  ditch;  and 
in  notes  to  63  Am.  Dec.  95,  96,  and  91  Am.  Dec  696,  on  ditches  as  a 
nuisance. 

Trespass. — ^Possession  of  the  invaded  premises  Is  evidence  of  title 
u  against  a  mere  trespasser,  p.  112. 

Cited  in  KeUogg  v.  King,  114  Cal.  383,  66  Am.  St.  Rep.  77,  holding 
that  injunetion  lies  in  favor  of  lessees  of  a  game  preserve  to  restrain 
others  from  hunting  therein. 

11  Cal.  120-129.    ROGERS  v.  HOBERLEIN. 

Pobtic  AdihinistratoT  must  receive  a  grant  of  administration  before 
title  to  an  estate  vests  in  him,  p.  127. 

Cited,  Los  Angeles  County  v.  Kellog,  146  Cal.  593,  694,  where  public 
administrator  is  salaried  officer  and  required  to  pay  all  commissions 
into  county  treasury,  if  he  continues  to  administer  estate  after  expira- 
tion of  term,  he  must  pay  commissions  into  treasury;  Abel  v.  Love, 
17  CaL  238,  holding  that  the  grant  may  be  shown  by  a  copy  of  the 
order,  and  issuanoe  of  letters  is  unnecessary;  also,  Estate  of  Hamilton, 
84  CaL  468,  holding  that  the  order  does  not  vest  the  administrator  with 
the -office  until  he  takes  the  oath  and  receives  letters;  and  in  note  to 
68  Am.  Dec  26   (Beckett  v.  Selover). 

PiibHc  Administrator  has  authority  to  act  in  an  estate,  after  expira- 
tion of  his  term  of  office,  until  his  authority  is  revoked,  p.   129. 

Approved,  Estate  of  Aveline,  53  CaL  260;  Estate  of  Lermond,  142 
Cal.  586,  on  point  that  in  contest  for  letters,  such  administrator  acts 
solely  for  his  own  interest;  In  re  Pingree,  100  CaL  80,  holding  that 
a  public  administrator,  who  filed  a  petition  for  administration  just 
before  his  term  expired,  was  not  entitled  to  the  appointment,  but  his 
successor  was  entitled. 

11  CaL  129.    SATRE  v.  SMITH. 

Appeal  dismissed  for  want  of  assignment  of  errors,  p.  129. 

Cited,  Button*  V.  Reed,  25  Cal.  483;  see  note  to  11  CaL  70,  ante.  Cited 
also  in  Purdy  v.  Steel,  1  Idaho,  217,  holding  that  exceptions  taken  at 
the  trial  must  be  assigned  as  errors. 

11  CaL  132.    LAPFERTY  v.  BROWNLEE. 

Appeal. — ^When  statement  on  motion  for  now  trial  Is  not  filed  in 
Notes  Cal.  Rep.— 35 
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Water  Bisht& — ^Injiizy  to  ditch  by  deposit  of  mud  and  sediment  from 
adjaceQt  mining  claim  is  a  good  cause  of  action,  p.  162. 
Cited  in  note  to  68  Am.  Dee.  331^  on  deterioration  of  water  by  mining. 

11  Cal.  163169.    DTE  v.  DYE. 

Pleading. — ^In  suit  by  wife  for  division  of  common  property  after 
divorce,  the  facts  on  which  the  statutory  right  is  based  must  be  stated 
in  the  complaint,  p.  167. 

Doubted,  Gimmy  v.  Doane,  22  Cal.  637,  638,  holding  that  the  rule 
does  not  apply  to  statutes  reg^arding  rights  of  property,  but  only  to 
those  giving  a  remedy;  the  statute  as  to  common  property  is  a  mere 
regulation  of  the  right  of  property,  and  the  correctness  of  the  decision 
in  the  principal  case  "may  well  be  doubted."  Cited,  Howe  v.  Howe, 
4  Nev.  472,  as  partly  overruled  by  22  Cal.  638;  held,  where  pleadings 
in  a  divorce  suit  do  not  refer  to  property,  a  decree  regarding  the  prop- 
erty is  reversed,  and  the  case  remanded  for  amendment  of  the  plead- 
ings. Cited,  on  the  point  that  in  action  on  a  contract  the  performance 
of  conditions  prescribed  by  a  statute  must  be  specially  alleged,  in  Him- 
melman  v.  Danes,  35  Cal.  448,  which  was  a  suit  to  enforce  a  lien  for 
street  work;  also,  Rhoda  v.  Alameda  Co.*  52  Cal.  352,  holding  that  in 
a  suit  for  severing  a  vault  from  a  building,  the  facts  relied  on  as 
bringing  the  case  within  the  statute  must  be  specifically  stated;  and 
to  the  same  effect,  in  suit  against  a  county  to  recover  amount  of  liquor 
license  illegally  collected,  in  San  Luis  Obispo  v.  Hendricks,  71  Cal.  246. 
Distinguished,  White  Pine  Co.  v.  Herrick,  10  Nev.  37,  holding  that  in  a 
suit  on  contract,  not  under  a  statute,  to  recover  amount  of  a  county 
treasurer's  bond,  the  allegations  of  the  complaint  were  sufficient. 

11   Cal.   170-176.     PEOPLE  ▼.  STJPEKVISORS  OF  EL  DORADO   CO. 

S.  C.  8  CaL  58. 

Supervisors  can  only  allow  claims  against  the  county  that  are 
"legally  chargeable,"  p.  174. 

Cited,  Linden  v.  Case,  46  Cal.  174,  holding  that  an  injunction  will 
not  lie  to  prevent  supervisors  from  illegaUy  contracting  for  erection 
of  a  hall  of  records;  the  supervisors  will  be  presumed  to  do  their 
duty,  but  if  they  allow  illegal  claims,  the  taxpayers  cannot  be  injured, 
for  the  allowance  of  such  claims  could  not  be  sustained.  Cited,  also, 
in  Grant  Co.  v.  Sels,  5  Oreg.  249,  holding  that  warrants  issued  to  a 
county  judge  for  his  salary,  to  which  he  was  not  entitled  by  law,  may 
be  recovered  by  the  county;  and  in  note  to  55  Am.  St.  Rep.  209,  as 
to  allowance  of  claims  against  municipal  corporations. 

County  Warrants,  in  the  hands  of  an  innocent  purchaser,  have  no 
greater  validity  than  when  held  by  the  original  payee.  "If  illega] 
when  issued,  they  are  illegal  for  all  time,"  p.  175. 

Cited,  Dana  v.  San  Francisco,  19  Cal.  490,  holding  that  a  suit  on 
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coimty  warranto,  as  negotiable  instruments,  evidencing  of  themselyes 
an  indebtedness  of  the  county,  cannot  be  maintained ;  and  to  same  effect 
in  People  ▼.  Gray,  23  Cal.  126;  also,  with  regard  to  county  bonds,  in 
Sotro  ▼.  Petttt,  74  Cal.  337,  5  Am.  St.  Rep.  445,  where  the  court  say: 
''It  is  clear,  in  this  state  at  least,  that  the  issuance  of  bonds  is  not 
within  the  scope  of  the  general  and  ordinary  powers  of  a  board  of 
Bnperrisors,  and  that  such  bonds  can  be  legally  issued  only  by  virtue 
of  express  authority  of  the  legislature";  and  in  Shakespear  v.  Smith, 
77  Cftl.  640,  641,  11  Am.  St.  Rep.  329,  holding  that  an  order  of  school 
tmstees,  illegally  issued,  was  not  negotiable,  and  gave  no  rights  to 
an  innocent  indorsee.  Cited,  on  the  point  that  county  warrants  are 
not  negotiable,  in  People  t.  Jc^mson,  100  111.  548,  39  Am.  Rep.  68; 
dark  Y.  Polk  Co.,  19  Iowa,  256;  and  to  Uke  effect,  as  to  city  or  town 
orders,  in  Clark  ▼.  Des  Moines,  19  Iowa,  216,  217,  87  Am.  Dec.  431; 
ComniissionerB  v.  Keller,  6  Kan.  518;  Eaton  v.  Berlin,  49  N.  H.  224; 
Kieh  T.  Errol,  51  N.  H.  359.  In  Dorian  v.  Shreveport,  28  Fed.  Rep.  295, 
the  principal  case  is  cited  on  the  point  that  the  assignee  of  a  bond 
stands  in  the  shoes  of  the  original  payee;  and  the  court  holds  that 
bonds  issued  for  city  improyemento  may  be  collected  by  an  assignee, 
STen  though  the  dty  has  no  power  to  issue  negotiable  paper. 

11  CaL  175-186.    FERRIS  v.  GOOVER;  S.  C.  10  Cal.  589. 

United  States  Sapieme  Conrty  under  section  25  of  Ihe  Act  of  Cpn- 
gress  of  1789,  has  appellate  jurisdiction  over  state  courts  in  the  cases 
named  in  the  section  and  in  no  others,  pp.  178-181. 

Approved,  Hart  v.  Burnett,  20  Cal.  171,  iwrhere  the  court,  per  Field, 
C  J.,  said:  *'It  is  only  final  judgments  or  decrees  of  the  highest  eourt 
of  a  state  which  can  be  re-examined  upon  a  writ  of  error  by  the  supreme 
eourt  of  the  United  States.  In  this  case  the  decision  of  the  supreme 
court  of  the  state  finally  determined  certain  questions  of  law  which 
will  control  any  further  action  of  the  court  below,  but  it  has  never 
rendered  any  final  judgment  within  the  meaning  of  the  twenty-fifth 
section  of  the  Judiciary  Act  of  1789.  Its  judgment  was  that  the  judg- 
ment of  the  lower  court  be  reversed  and  the  cause  remanded,  from 
which  a  new  trial  followed  as  a  matter  of  course."  Cited,  also,  in 
Greeley  v.  Townsend,  25  Cal.  610,  612,  614,  where  Sanderson,  C.  J., 
declines  to  issue  citation  on  a  writ  of  error  from  the  United  States 
supreme  court,  on  the  ground  that  the  case  does  not  involve  any  fed- 
eral questions  within  section  25  of  the  Federal  Judiciary  Act;  and 
holds  that  so  far  as  a  statute  of  California  attempts  to  regulate  the 
practice  of  write  of  error  from  the  United  States  supreme  court,  it 
is  unconstitutional,  and  the  court  will  disregard  it.  Approved  in  note 
by  Dixon,  C.  J.,  to  Ableman  v.  Booth,  11  Wis.  525. 

11  CaL  187-190.    McDONALD  ▼.  MADDUX. 

Supervisors  are  subject  to  the  control  of  the  legislature  as  to  dis- 
position of  county  funds,  p.  189. 
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Approved,  McCaulej  ▼.  Brooks,  10  Gal.  34,  85,  holding  that  while 
the  legislature  has  entire  control  of  state  finances,  it  cannot,  by  repeal- 
ing an  appropriation,  deprive  of  his  rights  a  party  who  has  entered 
into  a  contract  the  payment  of  which  was  to  be  made  from  the  appro- 
priation; and  such  payment  may  be  enforced  by  mandamus  against 
the  controller,  directing  him  to  issue  warrants  for  that  purpose.  Cited, 
McDonald  v.  Bird,  18  Cal.  198,  holding  that  certain  warrants  against 
county  funds  are  preferred  claims,  and  that  nothing  in  the  principal 
case  affects  the  question.  Distinguished,  English  v.  Supervisors,  19 
Cal.  184,  holding  that  supervisors  must  levy  a  yearly  tax  for  sinking 
fund  to  redeem  certain  bonds,  and  that  nothing  in  the  principal  case 
clashes  with  the  doctrine  that  when  bonds  are  issued,  to  be  redeemed 
by  certain  taxation,  the  taxation  must  be  enforced  as  part  of  the  con- 
tract. "A  legislature  has  no  more  right  to  violate  a  contract  than 
an  individual,  nor  can  it  authorize  any  person,  natural  or  artificial, 
to  do  so."  Cited,  Esser  v.  Spaulding,  17  Nev.  303,  holding  that  a  statute 
authorizing  transfers  from  the  general  fund  to  the  salary  fund  is  not 
unconstitutional;  also,  Hockaday  Co.  v.  Commissioners..  1  Colo.  App. 
373,  holding  that  the  legislature  may  direct  that  certain  county  revenues 
be  used  for  specific  purposes;  and  in  note  to  68  Am.  Dec  299,  on  power 
of  legislature  over  county  funds. 

* 
11  Cal.  190-193.    MONTGOMERY  v.  TUTT.     S.  C.  11  Cal.  307. 

Writ  of  Assistance  is  the  appropriate  remedy  to  place  the  purchaser 
of  mortgaged  premises  in  possession,  after  foreclosure  sale  and  sheriflfs 
deed;  it  rests  on  the  ''obvious  principle  that  the  power  of  the  court 
to  afford  a  remedy  must  be  coextensive  with  its  jurisdiction  over  the 
subject  matter,  p.  192. 

Cited  in  California  etc  Bank  v.  Graves,  129  Cal.  651,  sustaining 
issuance  notwithstanding  appeal  where  no  stay  bond  given;  Ball  v. 
Ridge  etc.  Co.,  118  Mich.  15,  applying  rule  to  enforcement  of  tax  sale 
decree;  concurring  opinion  of  Field,  J.,  in  Tuolumne  Co.  v.  Sedgwick, 
15  Cal.  527,  where  the  court  hold  that  where  one  has  both  an  equitable 
and  a  statutory  right  to  redeem  property  sold  under  foreclosure,  the 
assertion  of  the  statutory  right  is  no  bar  to  the  assertion  of  the  equit- 
able; also,  Goodenow  v.  Ewer,  10  Cal.  468,  76  Am.  Dec.  545,  holding 
that  where  there  is  no  power  of  sale  in  a  mortgage,  the  owner  of  the 
mortgaged  premises  cannot  be  deprived  of  his  rights  except  by  sale 
pursuant  to  a  decree;  and  in  Horn  v.  Volcano  Co.,  18  Cal.  143,  holding 
that  a  decree  gives  the  summary  right  to  be  put  in  possession.  In 
Montgomery  v.  Middlemiss,  21  Cal.  107,  81  Am.  Dec  148,  Field,  C.  J., 
refers  to  the  suggestion  in  the  principal  case  that  an  order  to  deliver 
possession  should  first  be  made,  unless  embodied  in  the  decree,  and 
says:  'IJpon  further  consideration  of  the  subject  in  later  cases  we 
have  come  to  the  conclusion  that  the  preliminary  order  may  be  omitted, 
even  where  no  direction  for  the  delivery  of  possession  is  contained  in 
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the  deeree.  ...  AH  that  ii  requisite  to  obtain  the  writ,  as  againet 
the  parties  and  tliose  claiming  with  notice  under  them  after  the  com-  ^ 
mej^cement  of  the  action,  is  to  furnish  to  the  court  proper  evidence 
of  a  presentation  of  the  deed  to  them,  and  a  demand  of  the  possession, 
ind  their  refusal  to  surrender  it.''  In  Sichler  ▼.  Look,  93  Cal.  610, 
the  oourt  say  it  is  expedient  to  include  in  the  judgment  of  foreclosure 
a  provision  that  a  writ  of  assistance  may  issue  without  further  notice. 
The  principal  case  is  quoted  in  Kirsch  v.  Kirsch,  113  Cal.  64,  as  to  the 
power  to  afford  a  remedy  being  coextensive  with  the  jurisdiction; 
and  the  court  holds  that  where  the  husband  has  obtained  a  decree  for 
the  community  property,  after  divorce  for  the  wife's  adultery,  he  is 
•mtitled  to  a  writ  of  assistance.  In  Hibemia  S.  &  L.  Soc.  v.  Lewis,  117 
GaL  580,  the  oourt  say:  "A  writ  of  assistance  is  the  proper  remedy 
to  place  the  mortgagee,  who  has  purchased  under  a  foreclosure  sale, 
in  possession  under  his  deed.  It  runs  against  the  mortgagor  and  all 
persons  who  have  purchased  the  fee  under  him  pendente  lite  with 
notice.''  In  Terrell  v.  Allison,  21  Wall.  291,  the  court,  per  Field,  J., 
dte  the  principal  case,  and  hold  that  the  owner  of  the  mortgaged 
property  is  an  indispensable  party  to  the  suit,  and  refuse  a  writ  of 
issistance  because  the  decree  was  made  without  notice  to  her.  Root 
T.  Woolworth,  150  U.  S.  412,  quotes  the  principal  case  as  to  the  power 
of  a  oourt  of  equity  to  enforce  its  judgment;  and  orders  that  a  writ 
of  possession  issue  to  enforce  a  decree  adjudging  the  title  to  real  estate. 
The  principal  case  is  also  quoted  in  Shainwald  ▼.  Lewis,  69  Fed.  Rep. 
493,  as  to  jurisdiction  to  enforce  a«  decree,  and  it  is  held  that  a  court 
of  equity  has  jurisdiction  of  a  bill  to  revive  a  former  decree.  Cited, 
also,  in  Rose  v.  Richmond  Co.,  17  Nev.  73;  and  notes  to  61  Am.  Dec. 
IM,  157,  on  writs  of  assistance,  and  99  Id.  575,  on  vendor's  lien. 

Homestead  cannot  be  carved  out  of  the  property  so  as  to  impair 
the  rights  of  a  previous  mortgagee,  p.  193. 

Cited,  Skinner  v.  Beatty,  16  Cal.  158,  holding  that  a  writ  of  assist- 
anee  will  not  be  set  aside  on  account  of  a  homestead  claim  by  the 
mortgagor.  Approved,  Van  Sandt  v.  Alvis,  109  Cal.  168,  50  Am.  St. 
Bep.  27. 

11  CaL  194-199.    JBNUY  LIND  CO.  T.  BOWER. 

Parol  Evidence  is  admissible  to  explain  the  sense  in  which  a  word 
having  two  meanings,  is  used  in  a  written  agreement,  p.  197. 

Cited,  Giant  Powder  Co.  v.  California  Powder  Co.,  6  Sawy.  625,  4 
Fed.  Rep.  728,  where  Field,  J.,  holds  that  the  court  is  at  liberty  to 
ioqaire  into  the  circumstances  under  which  the  term  ''inex plosive"  was 
used  in  a  patent;  also,  Auzerais  v.  Naglee,  74  Cal.  67,  holding  that  the 
word  ''settle"  having  a  double  meaning,  the  author  of  a  letter  in  which 
it  is  used  may  explain  the  sense  in  which  he  used  it;  and  in  Gentile 
V.  Crossan,  7  N.  Mex.  597,  holding  that  the  meaning  of  ''las  loma«"  in 
a  deed  might  be  explained. 


I 


11  CaL  200-214  Notes  on  California  Reports.  552 

New  Trial.— Motion  should  be  accompanied  by  affidavit  of  witness 
.as  to  what  he  will  testify,  when  his  evidence  is  alleged  as  the  ground 
of  the  motion,  p.  109. 

Approved,  Arnold  v.  Skaggs,  35  Cal.  688;  Case  v.  Codding,  38  Cal. 
104;  Lander  v.  Miles,  3  Oreg.  43.  Cited  in  notes  to  12  Am.  Dec  143, 
and  54  id.  304,  on  this  point. 

11  Cal.  200-205;  70  Am.  Dec.  774.    JOHNSON  T.  JOHNSON. 

Community  Property  held  to  include  land  purchased  with  common 
funds  after  marriage,  though  previously  in  possession  of  husband  with- 
out title,  p.  206. 

Cited  in  note  to  86  Am.  Dec  637,  on  oommimity  property. 

11  Cal.  206-211.    PEOPLE  ▼.  SUPERVISORS  OF  SAN  FRANCISCO. 

Supervisors. — A  special  act  of  the  legislature,  requiring  supervisort 
to  pay  the  amount  of  a  judgment,  is  not  unconstitutional,  p.  211. 

Cited,  San  Francisco  v.  Beideman,  17  Cal.  461,  on  the  point  that  the 
legislature  could  authorize  the  city  to  dispose  of  land  conveyed  to 
her  in  trust  for  creditors;  also,  Sinton  v.  Ashbury,  41  Cal.  530,  holding 
that  an  act  requiring  the  dty  to  pay  commissioners  for  Montgomery 
street  extension  is  constitutional;  and  in  People  v.  Lynch,  51  CaL  36, 
21  Am.  Rep.  693,  holding  that  the  legislature  cannot  by  special  act 
deprive  a  municipal  corporation  of  discretion  in  regard  to  local  improve- 
ments, or  validate  a*  street  assesAnent  that  is  void  for  inequality. 
Cited,  also,  in  Wilcox  v.  Deer  Lodge  Co.,  2  Mont.  579,  holding  that  a 
statute  authorizing  a  county  to  pay  part  of  the  expense  for  building 
a  road  is  constitutional. 

11  Cal.  212-214.    WILLIAMS  T.  PRICE. 

Probate. — ^Decree  of  final  settlement  of  accounts  cannot  be  set  aside 
on  the  mere  allegation  by  a  creditor  of  his  ignorance  of  the  facta, 
p.  213. 

C^ted  in  note  to  48  Am.  Dec  746,  on  probate  decrees. 

11  CaL  214.    RITTER  t.  MASON. 

Appeal. — Stipulations,  not  embodied  in  statement  or  bill  of  excep- 
tions, are  no  part  of  the  record;  nor  are  affidavits,  where  there  is  no 
certificate  of  judge  or  clerk,  or  admission  of  counsel,  that  they  were 
used  in  the  lower  court,  p.  214. 

Cited,  Everett  v.  Buchanan,  2  Dak.  253,  holding  that  an  affidavit 
not  properly  incorporated  in  a  bill  of  exceptions  cannot  be  considered; 
also.  Granite  M.  Co.  v.  Weinstein,  7  Mont.  351,  holding  that  a  clerk's 
certificate  as  to  papers  on  appeal  was  sufficient,  there  being  no  oral 
testimony  below. 
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11  CaL  215  222.    PEOPLE  T.  BUSTBS. 

Surety  "has  a  right  to  stand  on  the  precise  terms  of  his  contract, 
fle  can  be  held  to  no  other  or  different  contract,"  p.  220. 

Cited,  People  ▼.  Breyfogle,  17  Cal.  508,  609,  holding  that  what  is 
meant  is  that  a  rational  interpretation  must  be  given  to  the  language 
of  the  agreement;  and  where  there  are  several  sureties,  each  for  a 
different  amount,  it  must  be  considered  that  each  surety  agrees  to  pay 
the  sum  opposite  his  name,  and  the  principal  binds  himself  to  pay 
the  aggregate  of  these  sums.  Cited,  also,  in  Pierce  v.  Whiting,  63  Cal. 
543,  holding  that  sureties  on  an  undertaking  for  release  of  attachment 
cannot  be  sued  until  demand  for  payment  has  been  made  on  them  and 
the  principal;  and  a  complaint  that  fails  to  allege  such  demand  is 
fatally  defective.  In  Carter  v.  Mulrein,  82  Cal.  169,  16  Am.  St.  Rep. 
JOG,  it  is  held  that  where  an  order  provides  that  injunction  may  issue 
on  filing  a  bond,  the  sureties  on  the  bond  are  not  liable  for  damage 
eaused  by  an  injunction  issued  several  days  before  execution  of  the 
bond.  In  Ogden  v.  Davis,  116  Cal.  36,  the  bond  was  against  waste  on 
certain  land;  held,  the  sureties  were  not  liable  for  waste  on  other  land, 
and  parol  evidence  was  not  admissible  to  show  that  the  latter  land 
was  the  one  intended  to  be  covered  by  the  bond;  held,  also,  that  the 
bond  being  against  waste  and  also  for  any  deficiency  on  a  judgment 
of  foreclosure,  the  sureties  were  liable  for  such  deficiency,  even  if  no 
legal  waste  was  proven.  The  principal  case  is  dted  in  Davis  v.  State, 
5  Ter.  App.  50,  holding  that  where  a  bail  bond  is  altered  after  execu- 
tion, the  sureties  are  not  liable. 

Sureties  on  official  bond  of  a  state  treasurer  held  to  have  ''all  con- 
tracted together  and  with  reference  to  the  common  responsibility. 
.  .  .  The  discharge  of  any  one  of  the  obligon  affected  the  eontract 
as  to  all.  It  made  it,  indeed,  a  different  contract  from  that  made  by 
the  parties,"  p.  220. 

Distinguished,  People  ▼.  Evans,  29  Cal.  435,  where  one  of  several 
Bureties  on  a  county  treasurer's  bond  applied  to  the  county  court  to  be 
released;  the  court  did  not  act  in  the  matter,  but  the  treasurer  filed 
a  new  bond,  a{>proved  by  the  county  judge ;  held,  the  county  oourt  had 
no  jurisdiction  under  the  statute,  and  all  the  sureties  on  the  first  bond 
were  liable.  Distinguished,  also,  in  Sacramento  Co.  v.  Bird,  31  CaL  77, 
holding  that  insolvency  of  some  sureties,  and  removal  from  the  state 
of  others,  did  not  release  any  of  the  sureties.  Affirmed,  Spencer  v. 
Houghton,  68  Cal.  90,  91,  holding  that  release  of  one  surety  on  a 
guardian's  bond  releases  the  others;  and  section  1543  of  the  Civil  Code, 
as  to  release  of  a  joint  debtor,  is  inapplicable,  because  the  bond  was 
executed  before  the  code  was  made.  Distinguished,  Wilson  v.  Teb- 
betts,  29  Ark.  583,  21  Am.  Rep.  168,  saying  that  the  principal  case 
was  decided  on  the  ground  that  the  obligation  was  joint,  not  joint 
and  several;  and  holding  that  discharge  of  one  surety  was  personal 
to  him  and  did  not  affect  the  liability  of  other  sureties. 
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New  Bond  held  not  to  be  cumulative,  p.  220. 

Cited  in  note  to  49  Am.  Dec.  412,  on  eumulative  bonds. 

11  CaL  222-227.    EX  PARTS  ELLIS. 

Habeas  Corpas.—- Rule  of  res  adjudicata  is  not  applicable  to,  p.  223. 

Cited  in  Miskimmins  t.  Sbaver,  8  Wyo.  404;  noted  under  In  re  Per- 
kins, 2  Cal.  424. 

Habeas  Corpus. — ^"Writ  should  not  issue  to  run  out  of  the  county, 
unless  for  good  cause  shown,  as  the  absence,  disability,  or  refusal  to 
act  of  the  local  judge,  or  other  reason  showing  that  the  object  and 
reason  of  the  law  requires  its  issuance,"  p.  225. 

Approved,  Ex  parte  Deny,  10  Nev.  214;  Ex  parte  Lynn,  19  Tex.  App. 
122.  Cited,  People  v.  Fairman,  59  Mich.  670,  holding  that  a  writ  of  error 
does  not  lie  to  an  order  discharging  a  prisoner  on  habeas  corpus,  either 
at  oommon  law  or  by  statute;  In  re  Hammill,  9  S.  D.  391,  holding 
that  the  writ  is  of  oonstitutional  right,  but  its  privilege  is  to  be  exer- 
cised in  a  reasonable  manner;  also  in  note  to  67  Am.  Dec.  398,  on 
refusal  of  writ  of  habeas  corpus. 

Statutes  must  be  construed  "according  to  their  true  intent  and 
meaning;  that  intent,  when  collected  from  the  whole  and  every  part 
of  the  statute  taken  together,  must  prevail  even  over  the  literal  sense 
of  the  terms,  and  control  the  strict  letter  of  the  law,  when  the  letter 
would  lead  to  possible  injustice,  contradiction,  and  absurdity,"  p.  224. 

Approved,  Chandler  v.  Lee,  1  Idaho,  351,  as  to  a  '^current  expense 
fimd";  also,  Dilger  v.  Palmer,  00  Iowa,  130,  as  to  a  homestead  law; 
St.  Louis  V.  Speck,  67  Mo.  408,  with  reference  to  benefits  from  street 
widening;  United  States  v.  Snow,  4  Utah,  321,  regarding  polygamy; 
Board  of  Education  v.  Brown,  12  Utah,  272,  as  to  school  tax;  Pratt 
V.  Swan,  16  Utah,  491,  construing  local  statute;  Laidley  v.  Kline,  28 
W.  Va.  677,  as  to  proceedings  on  scire  facias;  and  in  Holy  Trinity 
Church  V.  United  States,  143  U.  S.  461,  holding  that  a  statute,  forbid- 
ding any  person  or  corporation  to  assist  the  migration  of  any  foreigner 
into  the  United  States  under  contract  to  perform  labor  or  service,  did 
not  cover  the  employment  of  a  foreign  pastor  by  a  ehurch. 

11  CaL  227-238,    PARLEY  t.  VAUGHN. 

Specific  Performance  decreed  as  to  vendor  of  land,  the  vendee  having 
made  improvements  and  paid  part  of  the  purchase  price,  and  his  delay 
in  paying  the  balance  being  reasonable,  pp.  236-238. 

Cited,  Qrattan  v.  Wiggins,  23  Cal.  37,  holding  that  where  one,  who 
purchased  at  sheriff's  sale  land  subject  to  a  mortgage,  made  large 
expenditures  in  perfecting  the  title,  and  the  mortgagee  stood  by  without 
giving  notice  of  his.  claim  or  offering  to  share  the  expenditure,  a  court 
of  equity  will   not  allow  foreclosure  and  sale  of  the  premises   more 
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than  flye  yean  later,  at  least  until  the  mortgagee  had  indemnified  the 
purchaser  for  the  expenditures.  Cited,  also,  in  Steele  v.  Branch,  40 
GaL  13,  holding  that  a  vendor  must  perform  his  contract,  and  that  any 
forfeiture  claimed  by  vendor  for  delay  by  vendee  in  fulfilling  condi- 
tions to  be  performed  by  him,  was  insufficient,  or  must  be  deemed 
waived,  time  not  being  of  the  essence  of  the  contract;  and  to  same 
effect  in  Day  v.  Cohn,  66  Cal.  510;  also  in  note  to  68  Am.  Dee.  87,  on 
forfeitnre,  and  note  to  70  Id.  740,  on  spedfie  performance. 

11  CaL  238-249;  70  Am.  Dec  776.    KIXTER  T.  SCANNELL. 

Attachment. — A  return  whieh  simply  states  that  the  process  was 
executed  is  sufficient,  prima  fade,  to  show  due  and  proper  execution; 
all  presumptions  are  in  favor  of  the  regularity  of  acts  of  the  officer, 
^24B. 

Approved,  Porter  r.  Pico,  55  Cal.  172,  holding  that  whether  the  evi- 
dence was  Buffident  to  repel  the  presumption  was  a  question  for  the 
trial  oourt,  which  would  not  be  reviewed  on  appeal.  Denied,  Bruaie 
T.  Gates,  80  CaL  467,  where  the  court  say:  "If  this  were  an  open 
question,  we  should  be  inclined  to  hold  that  a  general  return  of  service 
VIS  suffidenty  and  that  it  must  be  presumed  when  the  officer  returned 
that  he  had  sMved  the  writ  by  attaching  the  described  property,  that 
he  had  perfonned  every  act  necessary  to  such  service"  (dting  the 
principal  ease).  '3ut  this  court  has  held  to  the  contrary  in  the  later 
OSBQS,  sad  we  feel  that  we  should  adhere  to  these  dedsions.  Sharp  v. 
Baiid,  43  GaL  579;  Watt  v.  Wright,  66  CaL  207;  Gates  v.  McLean,  70 
GaL  47."  The  three  cases  named  do  not  refer  to  the  principal  case, 
hot  hold  that  the  return  must  spedfy  the  details  of  service  required 
^  the  statute.  Oted,  O'Connor  v.  BUke,  29  Cal.  816,  holding  that 
where  the  sheriff  already  has  property  under  attachment,  he  may  levy 
a  second  attachment  on  the  same  property  by  making  a  return  to 
that  effect  on  the  back  of  the  attachment.  Cited,  Head  v.  Daniels,  38 
Kan.  10>  13,  holding  that  the  sheriff  is  not  required,  under  the  statute, 
to  state  what  he  did  not  do,  or  why  he  did  what  he  stated;  also,  Sabin 
T.  llitdiell,  27  Oreg.  73,  holding  that  the  return  is  auffident  if  it  can 
fairly  be  inferred  that  the  requirements  of  the  law  were  met;  Stod- 
dart  V.  HeBIahon,  35  Tez.  296,  holding  that  the  presumption  is  in  favor 
of  regularity  of  acta  of  the  officer,  and  note  to  76  Am.  Dec  148,  to  the 
same  effect;  also  in  note  to  20  Am.  St.  Rep.  808,  809,  on  suffidency  of 
return. 

ShertflPt  Return  on  process  does  not  affect  the  title  of  a  purchaser 
at  aherifTs  sal^  pp.  248,  249. 

Ai^roved,  Wilson  v.  Madison,  55  CaL  8;  Hibberd  v.  Smith,  67  CaL 
664;  Exchange  v.  Stamm,  9  N.  Mex.  371,  construing  local  statutes^ 
The  note  to  the  prindpal  case  in  70  Am.  Dec  779,  on  this  point  is  dted 
b  notes  to  73  Am.  Dec  628,  74  Id.  522,  76  Id.  147,  77  Id.  466. 
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Lien  of  attaching  creditor  takes  eifect  immediately  npon  levy  of 
the  attachment  and  deposit  of  a  copy  with  the  recorder,  and  cannot 
be  divested  by  failure  of  the  sheriff  to  make  a  proper  return,  p.  249. 

Cited,  Horton  v.  Monroe,  98  Mich.  199,  holding  that  failure  of  the 
sheriff  to  return  the  writ  until  a  day  after  the  return  day  did  not 
release  the  lien;  and  City  Bank  y.  Cupp,  59  Tex.  272,  holding  that  fail- 
ure to  file  the  return  for  a  year  did  not  destroy  the  lien;  also  In  note 
to  99  Am.  Dec.  270,  on  this  point. 

Evidence. — If  the  return  is  not  prima  fade  evidence  of  a  proper 
levy,  the  fact  may  be  proved  by  other  competent  evidence,  p.  249. 

Approved,  Brusie  v.  Gates,  80  Gal.  468,  where  the  court  say:  "The 
written  return  of  an  officer  is  not  the  only  evidence  of  the  fact  that 
the  writ  was  properly  served;  therefore,  if  the  return  simply  omits  to 
state  any  fact  necessary  to  a  valid  service,  such  fact  may  be  supplied 
by  parol  evidence,  so  long  as  the  facts  stated  in  the  return  are  not 
varied  or  eontradicted  in  such  way  as  to  affect  vested  rights."  The 
note  to  the  principal  case,  70  Am.  Dee.  779,  is  cited  on  this  point  in 
note  to  29  Am.  Dec.  121. 

Mistake  in  Date  of  return  may  be  corrected  at  any  time,  p.  840. 
Cited  in  note  to  5  Am.  St.  Rep.  657,  on  amending  return. 

11  Cal.  250-259.    HUNT  t.  CITY  OF  SAK  FRANCISCO. 

Pleading. — Common  counts  in  assumpsit,  under  the  old  system  of 
pleading,  are  good  in  actions  against  private  persons,  and  there  is  no 
necessity  for  a  different  rule  in  respect  to  corporations.  The  rules  of 
pleading  '*were  designed  to  embrace  all  persons,  natural  or  artifldal, 
capable  of  suing  or  being  sued,"  p.  258. 

Approved,  Brown  v.  Board  of  Education,  103  Cal.  535.  Cited,  Oiootte 
.▼.  St.  Anne's,  60  Mich.  557,  holding  that  corporations  are  on  the  same 
footing  with  natural  persons  as  regards  contracts. 

Judgment  cannot  be  entered  on  a  verdict  upon  several  counts,  where 
one  of  the  counts  Is  bad,  for  It  is  not  certain  upon  which  of  the  county 
the  jury  bases  its  finding.  But  the  rule  does  not  apply  to  judgment 
by  default,  for  the  several  counts  are  distinct  eauses  of  action,  and 
although  one  may  be  bad,  this  ''does  not  affect  the  right  of  plaintiff 
to  take  judgment  on  those-  which  are  rightly  stated,"  pp.  258;  259. 

Approved,  Barron  t.  Frink,  80  Cal.  488,  holding  that  judgment  on 
a  general  verdict  upon  several  counts  must  be  reversed  If  one  of  them 
is  bad;  and  to  same  effect  in  Bernstein  v.  Downs,  112  CaL  204,  although 
the  court  there  say:  "This  proposition  seems  to  be  violative  of  the 
principle  that  ^n  appellant  must  affirmatively  show  error,  and  all 
intendments  are  in  support  of  the  judgment."  Cited,  Territory  v.  Vir- 
ginia Co.,  2  Mont.  101,  holding  that  a  bad  complaint  will  not  sustain 
a  good  judgment;  and  the  question  as  to  whether  there  is  a  cause  of 
action  can  be  raised  for  the  first  time  in  the  supreme  court. 
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11  CsL  262-270.    HUHT  T.  ROBINSON. 

Jodgment  in  Replevin  follows  the  verdict  and  undertaking,  and 
is  in  the  alternative,  for  possession  of  the  property,  or  the  value  thereof 
if  delivery  cannot  be  had.  The  recovery  of  the  thing  itself,  and  not 
damages  in  lieu  thereof,  is  the  primary  object  of  the  suit.  The  value 
is  recovered  only  as  an  alternative,  when  delivery  of  the  specific  prop- 
erty cannot  be  had,  p.  277. 

Cited,  Etchepare  v.  Aguirre,  91  Gal.  292,  25  Am.  St.  Rep.  182,  where 
the  court  say:  ''The  verdict  for  the  defendant  was  special  as  to  the 
valne  of  the  property,  as  required  by  the  code.  As  to  all  other  issues 
it  was  general.  This  was  sufficient  to  justify  a  judgment  for  the  return 
of  the  property,  or  for  the  value  thereof  in  case  a  delivery  oould  not 
be  had.  .  .  .  The  code  does  not  require  the  verdict  to  be  special 
except  as  to  the  value  of  the  property,  and  the  sole  object  of  this 
exception  is  to  enable  the  court  to  render  an  alternative  judgment 
as  required  by  section  667  of  the  Ck>de  of  Civil  Procedure."  Cited, 
also,  in  Swantz  v.  Pillow,  50  Ark.  806,  7  Am.  St.  Rep.  100,  holding  that 
defendant  cannot  keep  possession  of  a  m\ile  replevied  from  him  by 
paying  its  value;  also,  Wilson  v.  Fuller,  9  Kan.  193,  holding  that  judg- 
ment must  be  in  the  alternative  for  the  thing  or  its  value. 

Replevin. — ^Possession  obtained  by  the  writ  is  only  temporary  and 
does  not  divest  the  title  or  discharge  the  lien.  The  party  ultimately 
entitled  to  the  property  has  a  double  security,  while  the  party  who 
replevies  it  does  not  incur  the  extraordinary  risk  of  having  to  pay 
the  judgment  and  slIso  to  lose  the  property.  The  lien  of  the  attachment 
continued,  and  when  the  same  property  came  again  into  the  hands  of 
the  sheriff,  the  condition  of  the  replevin  bond,  to  return  tlie  property, 
was  fulfilled,  p.  279. 

Approved,  Caldwell  v.  Gans,  1  Mont.  578-680,  where  the  court  say: 
'^e  adopt  this  view  and  say  that  according  to  every  principle  of  law 
and  practice,  if  the  sureties  in  the  undertaking  in  replevin  are  com- 
pelled to  pay  the  value  of  the  property,  they  are  entitled  to  the  prop- 
erty itself";  Union  etc.  Bank  v.  Milbum  etc.  Co.,  7  N.  Dak.  217,  but 
held  inapplicable  where  replevin  plaintiff  seeks  merely  enforcement 
of  lien;  Mohr  v.  Langan,  162  Mo.  484,  85  Am.  St.  Rep.  507,  holding 
replevined  property  to  be  in  custodia  legis  pending  action;  Coen  v. 
Watkins,  62  Mo.  App.  510,  511,  holding  that  a  mule  delivered  to  plain- 
tiff on  a  bond  is  not  in  custodia  legis;  Rinker  v.  Lee,  29  Neb.  790,  hold- 
ing that  where  goods  were  delivered  to  plaintiff  under  a  replevin  bond 
and  later  taken  from  him,  he  could  not  bring  replevin  for  them;  Coos 
B«iy  Co.  V.  Wieder,  26  Oreg.  457,  holding  that  property  replevied  from 
an  officer  holding  it  under  execution  is  in  custodia  legis,  and  the  lien 
of  the  officer  under  his  writ  is  not  discharged. 

General  citation:    Coen  v.  Walkins,  62  Mo.  App.  509. 
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11  Cal.  281-298;  70  Am.  Dec  779.    BOURS  T.  ZACHASIAH. 

Notary  Public  cannot  alter  or  amend  defective  certificate  of  acknowl- 
edgment of  married  woman's  deed  after  delivery,  p.  292. 

Cited  in  Bank  v.  Oberhaus,  125  Cal.  323,  on  point  that  notary  acts 
ministerially;  Durham  v.  Stephenson,  41  Fla.  120,  denying  right  in 
absence  of  reacknowledgment  or  its  equivalent;  Wedel  v.- Herman,  69 
OslI,  514,  holding  that  under  section  1202  of  the  Civil  Code  the  superior 
court  can  correct  a  defective  certificate;  also,  Griffith  v.  Ventress,  91 
Ala.  373,  24  Am.  St.  Rep.  924,  saying  that  the  principal  case  "is  directly 
in  point,  and  the  reasoning  of  the  court  appears  to  us  to  be  conclusive," 
and  holding  that  a  certificate  of  acknowledgment  by  a  probate  judge 
cannot  be  amended  by  him  four  years  later.  Cited,  Wambole  v.  Foote, 
2  Dak.  23,  holding  that  the  acknowledgment  must  conform  to  the 
statute;  also,  Gilbraith  v.  Gallivan,  78  Mo.  458,  holding  that  a  probate 
clerk  cannot  correct  a  certificate  of  acknowledgment  after  his  term  of 
office  has  expired,  although  it  seems  he  may  do  it  before;  notes  to  52 
Am.  Dec  521,  523  (Jordan  v.  Corey),  on  this  point;  and  note  to  74 
Id.  369,  on  omission  of  notarial  seal. 

11  Cal.  303-306.    SCRIBER  v.  HASTEN. 

Conversion. — ^Where  one  takes  goods  of  another  after  notioe  of  the 
ownership  sufficient  to  put  him  on  inquiry,  the  owner  need  make  no 
demand  before  bringing  suit,  p.  306. 

Cited,  Harpending  v.  Meyer,  55  Cal.  560,  holding  that  where  goods 
were  pledged  by  one  who  had  no  right  to  them,  no  demand  by  the 
owner  was  necessary  before  bringing  suit,  and  the  statute  of  limita- 
tions began  to  run  against  the  claim  from  the  date  of  receipt  of  the 
goods  by  the  pledgee;  also,  notes  to  1  Am.  Dec  587,  on  right  to  main- 
tain trover,  and  24  Am.  St.  Rep.  801,  on  modes  of  conversion. 

11  CaL  307-327.    HONTGOMSRY  t.  TUTT.    S.  C.  11  Cal.  190. 

Mortgage. — In  suit  for  foreclosure,  "all  persons  interested  In,  the 
estate  at  the  time  suit  is  instituted,  whether  purchasers,  heirs,  devisees, 
remaindermen,  reversioners,  or  encumbrancers,  shoiUd  be  made  parties," 
p.  314. 

Cited,  Horn  v.  Volcano  Co.,  13  Cal.  70,  73  Am.  Dec  571,  holding  that 
judgment  creditors,  having  liens  on  the  premises  may  be  brought  into 
the  foreclosure  suit  on  their  petition  or  by  amending  the  complaint; 
also,  Tuolumne  R.  Co.  v.  Sedgwick,  15  Cal.  527,  holding  that  in  a  suit 
to  redeem  property  sold  under  execution,  parties  obtaining  interests 
subsequent  to  plaintiff,  before  suit  brought,  may  redeem  under  the 
statute  or  file  a  bill  in  equity;  Burton  v.  Lies,  21  CaL  91,  holding  that 
where  the  mbrtgagor  has  sold  his  estate  in  the  premises,  the  widow 
of  the  deceased  vendee  must  be  made  a  party  to  a  suit  by  the  mort- 
gagee to  foreclose;  Alexander  v.  Greenwood,  24  CaL  512,  holding  that 
a  judgment  creditor,  not  made  a  party  to  the  foreclosure  suit,  is  not 
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bound  by  the  decree;  Horn  v.  Jones,  28  Cal.  203,  holding  that  where 
the  vendee  at  foreclosure  sale  brought  a  suit  to  quiet  his  title,  he  could 
go  behind  the  decree  in  a  mechanic's  lien  foreclosure  and  show  there 
wss  no  lien;  Carpentier  v.  Brenham,  40  Cal.  238,  holding  that  a  junior 
mortgagee,  not  made  a  party  to  a  foreclosure  by  the  first  mortgagee, 
IB  not  bound  thereby.  Cited,  also,  in  note  to  16  Am.  Dec  184,  as  to 
who  may  interVene. 

Parties. — Subsequent  encumbrancers  are  not  in  all  cases  indispen- 
sihle  parties  to  a  foreclosure.  "The  property  mortgaged  may  be  insuffi- 
dent  to  cover  the  debt  secured;  the  encumbrancers  may  be  so  numerous 
and  their  daims  so  large  that  the  parties  possessing  the  latest  liens 
could  not  possibly  receive  any  portion  of  the  proceeds  of  the  sale.  It 
would  be  not  only  a  great  inconvenience,  .but  a  great  hardship,  to  com- 
pel the  mortgagee  in  such  case  to  bring  in  all  such  persons  who  have 
acquired,  without  any  fault  of  his,  liens  upon  the  property,"  p.  316. 

Approved,  Carpentier  v.  Brenham,  40  Cal.  235.  Cited,  note  to  70  Am. 
Bee.  754,  on  subsequent  encumbrancers. 

Sntry  of  Default  "only  cuts  off  the  right  to  answer,  and  this  is  as 
effectually  done  by  the  decree,"  p.  316. 

Approved,  Kittle  ▼.  Bellegnrde,  86  Cal.  564,  denying  a  motion  to  act 
aside  a  default  twenty  months  after  entry  thereof. 

Interest  upon  interest  already  due  cannot  be  allowed  except  in  pdir* 
anaace  of  a  written  engagement  of  the  parties,  p.  316. 
Approved,  Doe  v.  Vallejo,  29  CaL  302,  and  Yndart  v.  Den,  116  OaL 
\       545,  646,  68  Am.  St.  Bep.  209. 

fiedemption. — ^The  clause  in  the  decree,  foreclosing  the  equity  of 
redemption,  is  a  useless  formula.  The  equitable  right  of  subsequent 
encumbrancers  to  redeem  is  merged  into  the  statutory  right;  "after 
the  decree  they  stand,  as  to  their  right  of  redemption,  in  the  same 
position  as  ordinary  judgment  debtors,"  p.  317. 

Approved,  Eldridge  v.  Wright,  55  Cal.  536,  holding  that  where  land 
of  tenants  in  common,  sold  under  foreclosure,  was  redeemed  by  a  judg- 
ment creditor  of  one  of  them,  he  took  the  interests  of  all.  Referred 
to  in  note  .to  70  Am.  Dec  676  (McMillan  v.  Richards),  on  this  point. 

Negotiable  Instmment. — ^In  a  suit  against  the  maker  of  a  promis- 
sory note  or  the  acceptor  of  a  bill  of  exchange  payable  at  a  particular 
place,  presentation  for  payment  at  such  plaoe  need  not  be  alleged  or 
proved,  p.  317. 

Approved,  Greeley  v.  Whitehead,  35  Fla.  529,  48  Am.  St.  Rep.  259. 

11  Cal.  328.    FXTNEXNSTEIN  ▼.  BLGUTTER. 

Appeal  from  justice's  court  to  county  court  on  questions  of  law  and 
fact,  dismissed,  there  being  no  issues  of  fact  and  no  statement  of 
grounds  of  law  on  which  appellant  intended  to  rely,  p.  328. 
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Approved,  Rickey  .v.  Superior  Court,  59  Cal.  662;  Cited  in  Maxson  v. 
Superior  Court,  124  CaL  471,  discussing  power  of  superior  court  on 
reversal  of  judgment  entered  on  order  overruling  demurrer.  Distin- 
guished, Ketchum  v.  Superior  Court,  65  Cal.  495,  where  "there  were 
issues  of  fact  that  the  court  had  jurisdiction  to  retry,"  and  the  superior 
court  properly  allowed  defendant  to  amend  an  answer  he  had  filed  in 
the  justice's  court.  Overruled,  Fabretti  v.  Superior  Court,  77  Cal. 
307,  the  court  saying  that  the  principal  case  was  "decided  under  sec- 
tion 366  of  the  Practice  Act,  which  was  omitted  from  the  code;  and  it 
is  now  settled  that  if  the  appeal  be  taken  on  questions  of  law  and 
fact,  when  there  has  been  no  trial  of  issues  of  fact  in  the  justice's 
court,  the  superior  court  must  entertain  and  decide  the  appeal  as  upon 
questions  of  law  alone,"  citing  59  Cal.  471,  63  Cal.  435.  Cited,  Gage 
V.  Maryatt,  9  Mont.  267,  holding  that  if  there  is  no  issue  in  the  justice's 
court    there    is  nothing     to    be    tried     anew;    Paul    v.     Armstrong, 

I  Nev.  96,  holding  that  the  appellate  court  can  try  only  the  issues 
tried  in  the  court  below.  Italian  Swiss  Agr.  Colony  v.  BartagnoUi,  9 
Wyo.  207. 

II  Cal.  329-339.    PEOPLE  ▼.  WELLS. 

Election  to  fill  a  vacancy  is  void  if  there  is  no  vacancy,  p.  838. 
Cited  in  note  to  70  Am;  Dec  769,  as  aS&rmed  on  the  authority  of 
People  V.  Weller,  11  Cal.  49. 

Statute. — ^A  general  provision  must  be  controlled  by  one  that  is 
special,  p.  339. 

Cited  on  this  point,  as  to  a  homestead  law,  in  Smith  y.  Shiieves,  13 
Nev.  325. 

11  Cal.  339-340.    AMERICAN  R.  CO.  ▼.  BEAR  R.  CO. 

Appeal  is  only  on  the  judgment  roll,  when  there  is  no  properly  au- 
thenticated statement,  p.  340. 

Cited,  Everett  v.  Buchanan,  2  Dak.  254,  holding  that  anything  on  the 
judgment  roll  may  be  considered;  Henderson  v.  Morris,  5  Dreg.  27, 
holding  that  anything  to  be  reviewed  by  the  appellate  court  must 
appear  on  the  transcript. 

11  Cal.  340.    HANSON  v.  BARNHISEL. 

New  TriaL — Order  granting  it  will  not  be  reversed  where  no  abuse  of 
discretion  appears,  pc  340.  ' 

Approved,  Anthony  v.  Eddy,  5  Kan.  133. 

11  Cal.  341.  GRAY  v.  GRAY  and  EATON  ▼.  PALMER. 

Remittitur. — If  a  modification  of  costs  is  desired,  application  must 
be  made  vathin  the  ten  days  allowed  for  filing  petition  for  rehearing, 
p.  341. 
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Cited,  In  re  Levinson,  108  Cal.  459,  to  the  point  that  if  a  modification 
of  the  judgment  of  the  appellate  court  is  desired,  application  must  be 
made  before  the  remittitur  goes  down;  after  it  is  issued  the  supreme 
eoort  loses  jurisdiction  of  the  case  ''except  in  a  case  of  mistake,  or  of 
fraud  or  imposition  practiced  upon  the  court." 

Co8t8.--Section  510  of  the  Practice  Act  (sec.  1033,  0.  C.  P.)  does  not 
apply  to  costs  on  appeal;  these  also  include  costs  of  making  up  the  ap- 
peal in  the  lower  court  and  the  transcript.  When  the  supreme  court 
awards  costs,  only  the  costs  on  appeal  are  meant;  and  if  the  case  is 
remanded  for  further  proceedings,  the  eosts  of  the  former  tral  are  to 
abide  the  eyent,  p.  341. 

Ai^roved,  Ex  parte  Burrill,  24  CaL  352,  353.  Cited,  Stoddard  v. 
Treadwell,  29  Cal.  282,  holding  that  where  a  new  trial  was  ordered,  and 
the  result  of  both  trials  was  a  judgment  for  plaintiff,  he  was  entitled 
to  costs  of  both  trials. 

General  citation:  Qray  ▼.  Larrimore,  4  Sawy.  638,  Fed.  Cas.  No.  5721. 

11  OaL  342.    CHANDLER  ▼.  BOOTH. 

Attachment  Lies  to  reach  funds  placed  In  hands  of  third  party  for* 
benefit  of  creditors,  p.  342. 

Cited  in  Wilson  v.  Harris,  21  Mont.  397,  cited  under  Roberts  ▼•  Lan- 
dscker,  9  Cal.  262. 

11  CU-  343-350;  70  Am.  Dec.  787.    HARDY  ▼.  HUNT. 

Wager  on  Electioii  may  be  retracted  by  the  maker  at  any  time  before 
the  stakeholder  pays  it  over  to  the  winner,  p.  348. 

Cited,  Johnston  ▼.  Russell,  37  Cal.  676,  holding  that  the  maker  of  an 
election  wager  may  recover  his  stake  from  the  other ^party  or  the  stake- 
bolder  before  the  bet  has  been  decided;  '^ut  persons  who  allow  their 
stakes  to  remain  until  after  the  bet  has  been  decided  and  the  result 
has  become  generally  known,  are  entitled  to  no  such  consideration. 
Their  tears,  if  any,  are  not  repentant  tears,  but  such  as  crocodiles  shed 
OTer  the  victims  they  are  about  to  devour."  Wright  v.  Stewart,  130 
Fed.  919,  plaintiff  demanding  money  deposited  with  stakeholders  before 
numing  of  fake  footrace  may  maintain  action  for  its  recovery.  Lewy 
V.  Crawford,  6  Tex.  Civ.  App.  298.  Cited  in  notes  to  89  Am.  Dec.  603, 
on  recovery  of  bets  from  stakeholders,  and  1  Am.  St.  Rep.  302,  on  loans 
for  gambling  purposes. 

EstoppeL — ^The  maker  of  a  wager,  who  instructed  another  to  place 
the  bet  in  the  other's  name,. is  not  estopped  from  asserting  his  owner- 
Bhip,  as  against  attaching  creditors  of  the  one  who  placed  the  bet,  pp. 
348,349. 

Cited  in  note  to  73  Am.  Dec.  202,  on  estoppel. 

Gtmishee,  knowing  the  facts  as  to  ownership  of  the  property  held 
Notes  Cal.  Rep.— 36 
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by  him,  must  protect  the  rights  of  all  parties  by  appropriate  legal 
proceedings,  p.  350. 

Cited,  Walling  v.  Miller,  15  Cal.  40,  holding  that  a  garnishee  who 
delivered  up,  on  an  attachment,  property  held  by  him  as  bailee,  after 
notice  of  the  real  ownership,  was  liable  to  the  owner;  Bellingham  Co. 
V.  Brisbois,  14  Wash.  179,  holding  that  the  debtor  must  be  notified  of 
assignment  of  a  chose  in  action;  also  in  notes,  on  garnishee's  rights 
and  duties,  to  13  Am.  Dec  342,  26  Id.  694,  41  Id.  628,  70  Id.  791. 

General  dtotion:  CampbeU's  Appeal,  178  Pa.  29. 

11  CaL  360-361.    MOOHE  ▼.  SEMPLE. 

Appeal — Agreement,  not  embodied  in  any  statement  or  bill  of  caceep- 
tions,  is  no  part  of  the  record,  p.  361. 

Cited,  Ererett  t.  Buchanan,  2  Dak.  253,-  holding  that  clerk's  minutes 
are  no  part  of  the  record. 

Clerical  Error,  in  omitting  the  words  "to  be  sold"  from  a  decree,  does 
not  affect  the  decree,  p.  361. 
Cited,  Norton  y.  Meader,  4  Sawy.  619,  holding  that  omission  of  the 
*  word  "copy"  from  a  certificate  of  service  was  immaterial. 

11  Cal.  861-362.    FREMONT  y.  COUNTY  OF  MARIPOSA. 

Tax. — An  injunction  will  not  lie  against  the  collection  of  a  tax»  om 
the  prayer  of  a  taxpayer,  alleging  that  taxes  for  previous  years  were 
illegally  assessed  and  collected,  p.  362.  ^ 

Cited,  Delphi  v.  Bowen,  01  Ind.  38,  holding  that  in  a  suit  to  enjoin 
collection  of  a  tax,  the  complaint  must  show  that  the  assessment  was 
illegal  and  void;  Apperson  v.  aty,  2  Flipp.  374,  1  Fed.  Cas.  1072,  dis- 
cussing right  of  setofif  against  demands  for  taxes;  note  to  69  Am.  Dec 
204,  as  to  an  injunction  against  collection  of  taxes. 

11  Cal.  363-366.    STEPHENS  v.  MANSFIELD. 

PubUc  Lands.— Abandonment  must  be  made  simply  bepause  the 
owner  desires  no  longer  to  possess  the  thing;  if  made  with  an  intention 
that  some  other  person  should  become  the  possessor,  it  would  be  a 
gift,  p.  365. 

Partly  overruled  in  Richardson  v.  MoNulty,  24  Cal.  844,  holding  that 
what  was  said  regarding  a  gift  was  obiter,  and  not  law.  Cited,  Me- 
I^ran  v.  Benton,  43  Cal.  476,  holding  that  "there  is  no  such  thing  as  an 
abandonment  to  particular  persons  or  for  a  consideration";  also.  Mid- 
dle Creek  Co.  v.  Henry,  15  Mont.  576,  577,  where  it  was  held  there  was 
no  abandonment. 

11  CaL  366-372.    WARING  v.  CROW. 

Partners  in  a  mining  claim  are  tenants  in  common,  and  possession  «f 
one  partner  or  ootenant  is  the  possession  of  all,  p.  371. 
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Cited,  Ljtle  Creek  Go.  ▼.  Perdew,  65  Cal.  465,  holding  that  any  one 
of  seyeral  cotenants,  entitled  to  use  of  water  from  a  creek,  may  bring 
suit  for  a  nuisance  against  a  person  diverting  the  water;  and  in  Tully 
T.  TuUy,  71  Cah  346,  holding  that  the  presumption  is  that  the  tenancy 
b  common  continues  until  one  tenant  ousts  another  by  notice  that  he 
efadms  adversely  or  by  acts  equivalent  to  notice;  dted  in  City  v.  Hop. 
per,  7  Utah,  238,  on  pcHnt  that  one  tenant  in  oommon  of  water  may  sue 
alone  for  its  diversion.  Mallet  v  Uncle  Sam  Co.,  1  Nev.  206,  90  Am. 
Dee.  496,  says  of  the  principal  case:  ''However  much  its  authority  may 
be  weakened  by  the  subsequent  doubts  of  the  learned  judge,  who  deliv- 
ered the  opinion  of  the  court,  as  to  its  accuracy,  the  decision  is  certainly 
based  upon  reas<m  and  the  soundest  principles  of  law"  (what  is  meant 
by  the  "subsequent  doubts,"  etc.,  does  not  appear) ;  held,  the  posses- 
sion of  one  partner  or  eotenant  inures  to  the  benefit  of  all,  until  it 
becomes  adverse.  Cited,  Terrell  v.  Martin,  64  Tex.  128,  holding  that 
possession  of  one  eotenant  inures  to  the  benefit  of  another. 

The  mere  fact  that  one  tenant  in  common  or  partner  goes  away  and 
remains  absent  from  the  premises  of  the  joint  business  or  property, 
leaving  his  associates  in  possession,  creates  no  presumption  of  aban- 
donment, p.  371. 

In  Moon  v.  Rollins,  36  CaL  338,  95  Am.  Dee.  183,  the  court  comments 
on  the  principal  case,  saying  of  the  charge  to  the  jury  therein  (p. 
369)  that  one  leaving  with  intent  to  return  might  do  so  within  five 
yeais:  ''Nothing  was  said  as  to  a  period  of  time  beyond  five  years. 
But  if  a  party  may  return  in  five  years,  it  is  not  apparent  why  he  may 
not  return  in  five  years  and  one  month  or  two  months,  unless  an 
adverse  possession  has  barred  the  right  of  entry.  It  is  a  question  of 
intention,  and  has  been  so  held  over  and  over  again,  and  not  a  ques- 
tion of  time»  exoept  so  far  as  the  jury  are  entitled  to  consider  lapse 
of  time  ....  for  the  purpose  of  ascertaining  the  intention." 
Trevaski  v.  Peard,  111  Cal.  605,  holding  that  "abandonment  is  a  matter 
of  intent,  which  may  be  shown  by  the  conduct  of  a  party  even  against 
his  express  declarations  to  the  contrary;  and  if  the  intent  has  been 
formed  and  once  acted  upon,  the  abandonment  is  as  absolute  if  it 
exists  for  a  minute  or  a  second  as  though  it  continued  for  years."  Val- 
calda  V.  Mines,  86  Fed.  96,  56  U.  S.  App.  676,  on  point  that  abandonment 
is  question  of  intent;  Mitchell  v.  Carder,  21  W.  Va.  285,  holding  that 
a  party  abandons  when  he  leaves  land  free  to  the  occupancy  of  the  next 
owner,  without  any  intention  to  repossess  it  and  regardless  as  to  what 
may  become  of  it;  Beaver  Brook  Co.  v.  St  Vrain  Co.,  6  Colo.  App.  136, 
on  the  point  that  a  party  claiming  abandonment  has  the  burden  of 
proof,  and  must  establish  it  by  unequivocal  evidence;  and  note  to  40 
Am.  Dec.  464,  466,  on  abandonment. 

Foxfeitmre  is  not  created  by  refusal  of  one  eotenant  or  partner  to 
pay,  or  delay  fai  paying,  the  expenses  of  the  business,  or  the  assesa- 
meoto,  p.  372. 
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Cited,  Coleman  t.  Clements,  23  Cal.  248,  249,  holding  that  a  mining 
rule,  under  which  a  forfeiture  is  claimed,  is  to  be  strictly  construed 
against  the  forfeiture.  Construed  in  Wiseman  v.  McNulty,  25  Cal.  239, 
where  the  court  say  that  in  the  principal  case  the  word  "forfeiture" 
was  used  in  the  sense  of  "abandonment";  and  hold  that  where  a  for- 
feiture is  claimed  for  nonpayment  of  assessments  under  an  agreement, 
the  itfirty  claiming  it  must  show  compliance  on  his  part  with  the  terms 
of  the  agreement. 

11  CaL  372-379.    McMILLAN  t.  REYNOLDS. 

Summons. — ^Affidavit  of  service  must  show  affirmatively  compliance 
with  the  statute,  p.  378. 

Cited,  Sharp  v.  Daugney,  93  CaL  514,  holding  that  in  affidavit  of 
mailing  of  summons,  it  need  not  be  stated  that  affiant  is  a  white  male  - 
citizen,  as  the  rule  applies  only  to  service  other  than  by  publictition; 
Linott  V.  Rowland,  119  Cal.  453,  holding  th&t  an  affidavit  that  did  not 
show  service  upon  a  defendant  was  insufficient  to  sustain  a  judgment  by 
default;  also.  Coffee  v.  Gates,  28  Ark.  44,  holding  that  where  service 
may  be  made  by  any  person  authorized  by  the  officer  to  whom  the 
process  is  directed,  the  person  serving  it  must  verify  his  return;  Black 
V.  Clendenin,  3  Mont.  47,  holding  that  service  by  the  United  States 
marshal  was  not  good  under  the  statute;  Layton  v.  Trapp,  20  Mont. 
456,  holding  that  where  a  justice  of  the  peace  appointed  a  person  to 
serve  summons  under  the  statute,  the  affidavit  of  service  must  be  veri- 
fied; Heatherly  v.  Hadley,  4  Oreg.  16,  21,  holding  that  the  principal  case 
was  not  in  conflict  with  Peck  v.  Strauss,  33  CaL  678,  and  distinguishing 
the  latter  case,  on  the  point  that  an  insufficient  return  of  service  can- 
not be  aided  by  a  recital  in  a  decree;  Goodale  v.  Coffee,  24  Oreg.  354, 
holding  that  an  affidavit  of  publication  of  summons  must  aver  all 
the  statutory  requirements,  but  these  need  not  be  recited  in  the  order 
of  publication,  for  jurisdiction  is  based  on  the  affidavit. 

Service  of  certified  copy  of  complaint  must  be  shown  by  the  return 
on  the  summons,  p.  379. 

Approved,  Reynolds  v.  Page,  35  CaL  300,  holding  that  a  summons 
and  certified  copy  of  the  complaint  must  be  issued  within  a  year  from 
filing  of  the  complaint. 

Notice, — ^The  vendee  at  foreclosure  sale  having  knowledge  of  defec- 
tive service  of  the  summons,  the  sale  is  set  aside,  p.  379. 

Cited,  Steinbach  v.  Leese,  27  Cal.  299,  holding  that  where  the  mort- 
gagee purchases  the  premises  at  foreclosure  sale,  he  is  presumed  to 
have  bought  with  notice  of  all  defects  in  publication  of  summons. 

Equity  invalidates  a  decree  of  foreclosure,  at  suit  of  the  mortgagor, 
a  married  woman  (whose  rights  are  fa7ored  in  the  law)  and  who  has  a 
good  defense,  p.  379. 

Cited,  Martin  v.  Parsons,  49  Cal.  lOQ,  on  the  point  thai  a  court  of 
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equity  will  interfere  to  prevent  the  use  of  a  judgment  as  an  instrument 
of  injustice  by  one  who  procured  the  wrongful  entry  thereof  when 
there  had  been  no  service  of  summons  therein. 

11  Gal.  380-390.    FHEMONT  ▼.  BOLINQ. 

Tax. — ^Injunction  issues  against  sale  of  property  for  taxes,  where  the 
sheriff,  who  was  about  to  make  the  sale,  was  no  longer  in  office  and 
had  no  legal  authority,  p.  390. 

Cited,  Huntington  v.  G.  P.  R.  R.,  2  Sawy.  614,  holding  that  where 
an  assessment  waa  void,  for  failure  to  assess  land  and  improvements 
separately,  the  sale  of  the  property  for  taxes  must  be  enjoined;  alao, 
HaDenbeck  v.  Hahn,  2  Neb.  438,  holding  that  sale  of  real  estate  for 
taxes  will  not  be  enjoined  merely  because  the  owner  has  available 
personal  property;  and  note  to  69  Am.  Dec.  201,  on  injunctions  to 
restrain  collection  of  taxes. 

11  OaL  391.    HcGILL  y.  RAINALDL 

Appeal  must  be  determined  on  the  Judgment  roll  Where  there  is  no 
statement  embodied  in  the  record,  p.  391. 

Cited,  Everett  v.  Buchanan,  2  Dak.  254,  holding  that  general  and 
special  verdicts  are  part  of  the  judgment  roll,  and  that  a  judgment  for 
plaintiff  was  properly  rendered  upon  them;  also,  Graham  v.  Linehan, 

I  Idaho,  781,  holding  that  in  Idaho  the  bill  of  exceptions  is  part  of  the 
judgment  roll,  while  in  Galifomia  it  is  not. 

II  CaL  393-405;  70  Am.  Dee.  791.    HOBS  ▼.  BABKBS.    8.  a  6  OaL 

489;  8  GaL  003,  009. 

Pledge  by  Factor.— The  rule  that  a  factor  cannot  pledge  the  gooda 
of  his  principal  is  limited,  in  Galifomia,  to  a  technical  factor,  whose 
only  business  is  to  sell  consigned  goods,  affirming  Hutchinson  v.  Bours, 
6  CaL  383,  p.  402. 

Overruled,  Wright  v.  Solomon,  19  GaL  73,  77,  79  Am.  Dec.  199,  203, 
where  the  court,  per  Field,  G.  J.,  say:  "The  limitation  asserted  in 
Hutchinson  v.  Bours  and  Horr  ▼.  Barker  cannot  be  maintained.  Those 
decisions  are  anomalous  in  their  character  and  in  conflict  with  the  law 
upon  the  authority  of  factors,  as  it  is  recognized  by  the  United  States 
courts  and  the  courts  of  every  state  of  the  Union,  where  the  legislature 
has  not  interfered  to  make  a  change.  We  do  not  hesitate  to  overrule 
them,  for  it  is  of  the  highest  importance  to  those  engaged  in  commerce 
in  this  state  that  the  decisions  of  this  court  on  commercial  questions 
should  be  in  conformity  with  the  adjudications  on  like  questions  of  the 
courts  of  the  principal  commercial  communities  of  the  world.''  Cited 
in  note  to  95  Am.  Dec  406,  on  factor's  right  to  pledge;  and  the  note 
to  the  principal  case,  in  70  Am.  Dec.  791,  on  this  point,  is  cited  in  note 
to  79  Id.  203. 
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Delivery  of  barrels  of  flour,  all  of  the  same  kind  and  stored  in  the 
same  warehouse,  to  several  purchasers,  held  to  be  complete  upon  the 
delivery  to  each  purchaser  of  a  warehouse  order;  the  segregation  of 
the  different  lots  is  for  the  separate  purchasers  to  attend  to,  and  the 
seller  has  nothing  further  to  do  in  the  matter  of  delivery;  the  fact  that 
the  flour  was  of  different  qualities  makes  no  difference,  pp.  402,  403. 

Cited,  Kingman  v.  Holmquist,  36  Kan.  739,  59  Am.  Rep.  606,  holding 
that  where  a  seller  of  plants  delivered  two  lots  for  two  buyers^ at  a 
railway  station,  and  one  of  the  buyers  took  away  both'  lots,  it  was  a 
sufl&cient  delivery  to  allow  the  other  buyer  to  maintain  trover  for  his 
share;  also,  as  to  constructive  delivery,  in  notes  to  75  Am.  Dec.  343, 
77  Id.  311,  82  Id.  667,  48  Am.  St.  Rep.  351.  The  note  to  the  principal 
case  in  70  Am.  Dec  791,  is  cited  in  notes  to  83  Id.  142,  90  Id.  202,  94 
Id.  281,  on  segregation  and  constructive  delivery. 

11  Gal.  405.    BROTHSRTON  ▼.  HART. 

Judgments  by  Consent,  and  orders  made  by  ■tipulation,  will  not  be 
reviewed  by  the  supreme  court,  p.  405. 

Approved,  Mecham  v.  McKay,  87  GaL  158;  San  Francisco  ▼.  Certain 
BmX  Estate,  42  Cal.  618j  Srlanger  t.  &  P.  R.  R,  109  OaL  S9S. 
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CASES  ARGUED  AND  DETERMINED 


THE  SUPREME  COURT 


JANUARY  TERM,  1859. 


AMES  9.  HOT. 

wni  Ito  €•  •  Jiidsnmt  or  dtesM  dMaliitA  Ib  mm  tf  Ite  DIrtriet  OmtI* 

of  this  State. 
Wk«N  cli«  recoTd  book  eontalnfn^  raeh  ^ldcmeIlt  has  1)«oii  destroyed  by  Are,  mc- 

oadarr  evtdeaeo  to  odmlMtblo  to  mitOOMk  tbe  ftet  of  tho  oHotenco  of  odcIi 

jodgment  and  Iti  contonto. 
la  action  can  bo  maintained  at  law  opoa  m  doerot  to  oqnlty  for  a  ppocWod  flam 

of  money. 

Afpbai.  from  fhe  Fotirteenth  District,  Comity  of  Nevada. 

This  was  an  action  of  debt  on  a  decree  for  a  snm  of  money  obtained 
by  the  plflintiff  against  the  defendant,  in  the  District  Conrt  of  Nevada 
onmiy.    The  case  was  tried  withont  a  jnry. 

On  the  seventh  day  of  October,  1854,  the  plaintiff  in  this  suit 
obtamed  a  decree  in  the  District  Court  of  Nevada  connty  against  the 
defendant  Hoy,  for  a  dissolution  of  copartnership  then  flTioHug  be- 
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tween  plaintiff  and  defendant,  and  also  for  fhe  sum  of  $1,785.97,  to  be 
paid  by  defendant  to  plaintiff.  On  the  nineteenth  day  of  July,  1856, 
the  records  of  the  District  Court  of  Nevada  county  were  destroyed  by 
fire,  including  the  decree  which  was  then  unsatisfied. 

The  existence  and  entry  of  the  decree  was  denied  by  the  answer. 
On  the  trial,  the  destruction  of  the  record  of  the  decree  was  admitted; 
whereupon  the  plaintiff  offered  to  prove  by  parol  testimony  the  exist- 
ence and  contents  of  the  decree;  to  which  evidenoe  the  defendant 
olg'ected,  on  fhe  ground  that  the  entiy  and  contents  of  the  decree  oould 
not  be  established  by  parol  testimony,  and  that  no  action  at  law  can 
be'maintained  on  a  lost  judgment.  The  Court  overruled  the  objection 
and  admitted  the  evidence,  and  defendant  excepted*  Plaintiff  had 
judgment^  and  defendant  appealed  to  this  Court 

McGonneU  Ji  NUes  for  Appellant 

I.  The  complaint  shows  that  the  judgment  upon  which  suit  was 
brought^  was  rendered  in  October,  A.  D.  1854.  Inasmuch  as  such 
judgment  can  be  enforced  by  execution,  no  action  of  debt  can  be  sus- 
tained thereon. 

II.  The  complaint  is  defective,  because  it  shows  upon  its  face  that 
there  is  now  no  judgment  in  existence  in  the  District  Court  of  Nevada 
county  in  favor  of  plaintiff  and  against  defendant 

III.  The  Court  erred  in  admitting  the  evidence  of  Hill  and  Elliot 
to  prove  the  rendition  of  a  judgment  by  the  District  Court  of  Nevada 
county  in  favor  of  plaintiff  and  against  defendant  Hoy,  and  the  con- 
tents of  such  judgment 

As  to  the  first  point,  see  section  209,  Practice  Act  The  c4)ject  of 
this  section  seems  to  have  been  to  take  away  the  ri^t  and  the  neeea- 
ritj  of  suits  on  judgments,  by  extending  the  time  for  enforcing  them 
by  exeeution.  Indeed,  it  would  almost  seem  that  &e  Lq^ialatnre  in- 
tended to  take  away  all  rights  of  action  upon  a  domestic  judgment; 
and  this  idea  is  certainly  countenanced  by  the  language  of  the  statute 
of  limitations,  which  provides  a  period  of  limitation  for  actions  upon 
judgments  recovered  in  the  Federal  Courts,  and  other  State  CovIb, 
but  omits  to  mention  domestic  judgments. 

It  will  be  conceded  that  Courts  discourage  this  sort  of  action.    In 
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England,  fhe  L^slatare  has  discouraged  it  by  passing  a  statute  deny- 
ing costs  to  plaintifb  in  actions  upon  judgments.  See  Statute  43  Qeo. 
Ill,  1  Chitty's  PL,  sec  3. 

The  fact  that  an  action  upon  a  domestic  judgment  ia  not  mentioned 
by  our  statutory  law,  is  a  powerful  argument  against  its  existence;  for 
if  such  an  action  can  be  sustained  in  this  State,  it  ia  scarcdy  possible 
that  the  L^islature  would  have  left  a  proceeding  so  liable  to  abuse 
vithout  any  of  the  checks  and  restrictions  which  it  has  been  solicitous 
to  throw  around  all  other  forms  of  litigation. 

XL  This  point  seems  to  us  sufficiently  dear,  but  lest  the  Court  may 
haye  doubts  we  submit  the  following : 

The  plaintiff  can  find  no  case  reported  where  an  aiUmpi  even  was 
made  to  sustain  an  action  upon  what  is  called  by  him  a  lost  judgment; 
and  the  absence  of  any  evidence  that  the  point  was  ever  mooted  by  the 
Courts,  is  a  very  conclusive  argument  against  the  doctrine  contended 
for. 

In  point  of  fact,  the  phrase  *^  lost  judgment  ^  involves  a  solecism  m 
language;  for  if  the  judgment  roll  is  lost,  there  is  no  judgment  iL  ^ 

existence.     Beally,  the  obligation  of  a  judgment  seems  to  depend  so  ^ 

immediately  and  intimately  upon  the  judgment  record,  that  no  meta- 
physical aenteness  can  separate  themu  It  is  certain  that  it  is  the 
leeord  tiiat  creates  the  obligation,  and  if  it  be  lost  or  destroyed,  the 
obligation  is  gone  until  the  judgment  is  restored.  In  this  respect,  a 
judgment  differs  from  a  bond  or  other  choee  in  action;  for  if  a  bond  be 
lost,  the  obligation  or  debt  still  remains:  therefore  an  action  may  be 
maintained  on  a  lost  b<md  or  other  instrument  m  pais,  either  at  law, 
or,  as  is  more  conunon,  in  equity,  because  the  obligation  to  pay  still 
Bobsiflts.  But  where  is  the  obligation  to  pay  a  loei  judgment  t  How 
can  satisfaction  be  entered  on  a  lost  record?  In  the  case  of  a  lost 
bond  the  Court  may,  and  usually  does,  require  indemnity  from  the 
plaintiff  against  the  future  enforcement  of  such  bond,  should  it  be 
fonnd;  but  it  is  manifest  that  this  course  would  be  impracticable  in 
Sie  case  of  a  judgment  record. 

By  sec  208  of  the  Practice  Act,  the  defendant  in  execution  is  enti- 
fled  to  have  satisfaction  of  the  judgment  entered  on  the  judgment  reth 
ord,  on  payment  of  the  judgment  debt.    This  is  a  positive  right  of        / 
whidi  the  judgment  debtor  cannot  be  deprived. 
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Lord  Coke  defines  a  record  as  follows:  ^'Becord  is  derived  of  the 
Latin  word  recordor,  that  is,  to  keep  in  mind;  as  the  poet  saith  '  8i 
rite  audita,  recordor; '  and  tteief  ore  a  record  or  enrollment  is  a  memo- 
rial or  montmient*  of  so  high  a  natore^  as  it  importetfa  in  itself  such  an 
absolute  Terity,  as  if  it  be  pleaded  that  there  is  no  such  record,  it  shall 
not  receive  any  trial  by  witnesses,  jniy  or  otherwise  but  (mly  by  it- 
self/'    Co^e  on  Litt,  p.  117  (h). 

Again,  the  same  author,  after  explaining  in  language  like  the  above 
the  general  nature  of  a  record  of  a  Court  of  Becord,  proceeds  to  state 
that  ^Becords  import  in  themselves  such  incontroUable  credit  and 
verity,  as  thqr  admit  no  plea,  averment  or  proof  to  the  contrazj;  and 
if  such  a  record  be  allied,  and  it  be  pleaded  that  there  is  no  such 
record,  it  cto  only  be  tried  by  itself.*'    Ibid.,  p.  260  (a). 

Hargrave  and  Butler,  in  their  notes  to  the  first  of  these  two  quotar 
tions  remark:  '*  The  words  'if  it  be  pleaded'  are  material;  for  in  evi- 
dence before  a  jury  the  copy  of  a  record  will  be  sufficient  proof  of  its 
existence  and  contents; ''  and  I  refer  to  Oomyn's  Digest,  title  "  G^rtio- 
rari"  to  which  we  also  call  attention.  See  note  164,  liber  3,  p.  117 
(b)  Coke  on  Litt 

The  form  of  the  pleadings  in  debt  on  judgment  seems  to  us  condiia- 
ive  on  this  point :  **  One  of  the  best  arguments  or  proofs  of  the  law  ia 
drawn  from  the  right  entries  or  course  of  pleading;  for  the  law  itself 
speaketh  by  good  pleading,  and  therefore  Littleton  sayeth  *  it  is  proved 
by  the  pleading,'  etc.,  as  if  pleading  were  '  ipskie  legis  viva  vox/  "* 

The  precedent  given  by  Chitty  of  a  declaration  on  a  judgment  has 
the  following  averment  as  the  prout  patet  per  recardum  clause: 

^  As  by  the  record  and  proceedings  thereof  remaining  in  the  said 
Court  of  our  said  Lord  the  King  himself,  which  said  judgment  still 
remains  in  full  force  and  dtecV  2  Chit  on  PL,  p.  483.  See  tbe 
plea  of  Nul  Tiel  Record,  3  Chit  PL,  p.  994;  Saunders*  Beports,  and 
Sergeant  Williams'  notes  to  the  same;  Note  (3)  to  Pitt  v.  Knight, 
1  Saunders,  92;  1  Chit  on  PL,  pp.  Ill,  370,  486;  8  Black.  Com., 
p.  331;  3  Stephens'  Com.,  pp.  583,  684. 

The  third  point  is  so  neaity  allied  to  the  preceding  oi^  that  they 
should  perhaps  be  properly  argued  as  one.  There  is,  however,  some 
difference  between  them,  growing  out  of  the  inherent  difference  ezist- 
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ing  betvreen  pleading  and  evidence^  and  we  therefore  oonaider  them 
sepaiately. 

We  have  already  remarked  upon  the  well  defined  distinction  be- 
tveen  records  and  all  other  paper  evidence  of  debts.  In  the  one,  the 
debt  is  created  and  subsists  independent  of  the  evidence.  In  the 
other,  the  paper  monument  is  not  only  the  evidence  of  the  judgment 
obligation!,  but  also  the  obligation  itself.  You  cannot  separate  the 
judgment  roll  from  the  obligation  to  pay  it. 

In  our  books  on  evidence,  many  things  besides  judgment  and  decrees 
are  called  records;  for  instance,  statutes;  charters  of  corporations; 
recognizances;  fines  and  recoveries,  and  very  frequently,  the  written 
eyidences  of  the  acts  and  doings  of  public  men  and  bodies.  Indeed,  i 
▼e  frequ^tly  call  registered  deeds  and  mortgages  records;  and.  we 
▼cold  here  suggest  that  those  authorities  which  seem  to  hold  that  the 
loss  of  a  record  may  be  supplied  by  parol  proof,  apply  to  the  last  men- 1 
tioned  kinds  of  records,  and  not  to  judgments  or  public  statutes.      I 

Oreenleaf ,  in  his  treatise  on  the  Law  of  Evidence,  says :  **  If  the 
record  is  lost,  and  is  aneient,  its  existence  may  sometimes  be  pre-j 
ramed;  but  whether  ancient  or  recent,  after  proof  of  its  loss  its  oon^' 
tents  may  be  proved,  like  any  other  document,  by  secondary  evi- 
dence."   1  Greenleaf  s  Ev.,  sec.  609. 

The  first  part  of  the  above  quotation  is  simply  the  application  of  the 
doctrine  of  presumptions,  or  proscription  to  rights  vested  in  pursuance 
of  a  supposed  grant  by  matter  of  record ;  as  for  instance,  if  a  corporate 
body  have  from  time  immemorial  exercised  certain  corporate  franchises, 
although  there  be  no  charter  in  existence,  a  charter  will  be  presumed. 
The  principal  American  case  cited  by  Greenleaf  in  support  of  the  doc- 
trine is,  Stockbridge  v.  West  Stockbridge,  12  Mass.  B.  400.  In  that 
case  the  charter  had  been  lost  thirty  years,  and  was  therefore  ancient. 
But  no  case  is  cited  showing  that  a  suit  may  be  brought  on  a  lost  rec- 
ord, and  parol  evidence  given  of  its  contents.    Ih.  501. 

Mr.  Justice  Story  enumerates  lost  bonds,  lost  notes,  and  other  lost 
instruments  forming  the  subject  of  equitable  interference,  but  never 
once  mentions  lost  judgments  or  decrees.  1  Stor3r's  Eq.  Juris.,  sec.  81. 

A  Court  of  Equity  might  restore  a  lost  judgment,  but  could  not 
enforce  it  until  it  was  restored* 
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The  tine  rule  in  cases  of  lost  judgments  and  decrees  is,  in  the  first 
place  to  restore  or  Buhstitute  the  judgment  by  Buch  proofs  of  a  second- 
ary nature  as  are  within  the  reach  of  the  party  seeking  the  restora- 
tion, and  then  to  enforce  the  same  by  execution,  or  bring  an  action  of 
debt  upon  it,  provided  such  action  is  maintainable. 

The  case  of  Jackson  ex  dem.  Taylor  v.  Cullum,  2  Blackford's  Bep 
228,  was  an  action  of  ejectment.  The  defendant  relied  on  an  out- 
standing title  founded  on  a  Sheriff's  deed;  such  deed  having  been 
given  after  a  sale  under  a  judgment  and  execution.  The  judgm^, 
execution  and  deed  having  been,  burned,  he  offered  parol  proof  of 
their  contents. 

The  Court  held  that  such  evidence  was  admissible. 

Here  it  will  be  noticed  that  the  operative  instrument  in  the  creation 
of  defendant's  estate  was  a  Sheriff's  deed.  A  deed  is  a  matter  in 
pais,  and  we  have  never  denied  that  parol  or  any  other  secondary' 
proof  may  be  admitted  to  prove  the  contents  of  such  instniment  where 
it  may  be  necessary. 

But  inasmuch  as  the  Sheriff's  deed  must  be  founded  on  the  judg- 
ment or  decree  of  a  competent  Court,  it  follows  that  defendant  was 
also  admitted  to  prove  the  fad  of  the  rendition  of  swA  judgment,  and 
the  issuing  of  execution.  There  is,  as  the  Court  will  see,  great  differ- 
ence between  proving  the  existence  of  the  judgment  as  a  past  fact,  and 
proving  its  contents  as  the  foundation  of  a  present  proceeding. 

The  authorities  cited  from  Cowen  &  Hill's  notes  to  Phillips  on  Evi- 
dence, are  far  from  sustaining  the  opinion  of  the  District  Judge. 
Cow.  &  Hill's  notes  to  Phil,  on  Ev.,  note  124,  part  2,  p.  286. 

The  original  work  of  Mr.  Phillips  states  that  '^  if  a  deed  enrolled  be 
lost,  a  copy  of  the  enrollment  made  out  by  the  Clerk  of  the  Peace, 
but  not  proved  to  be  examined,  is  not  admissible.'' 

The  note  of  Cowen  &  Hill  has  reference  to  this.  They  begin  their 
note  by  saying  that  ^  this  species  of  evidence  can  only  he  applicable 
to  those  cases  where  very  ancient  records  are  lost;  for  if  a  recent  record 
be  lost,  and  its  contents  can  be  ascertained,  the  Court  will  permit  a 
fresh  one  to  ie  filed," 

In  support  of  this  they  cite  Jackson  v.  Hammond,  8  Gainers  Bep. 
496,  where  the  original  nisi  prius  record  and  issue  were  lost,  and  the 
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Supreme  Court,  after  a  lapse  of  six  years,  allowed  the  plaintiff  upon 
aifidavits  to  file  a  new  nisi  prius  record  and  posted,  enter  judgment 
and  sue  out  execution. 

They  also  cite  and  rely  on  Douglass  r.  Yallop,  which  is  thus  briefly 
reported  by  Sir  Jas.  Burrow :  ^*  A  neglect  of  entering  judgment,  and 
the  loss  of  the  roll  having  been  sufficiently  proved  to  the  Court,  a  rule 
was  made  ^  that  the  Clerk  of  the  Judgments  shall  sign  a  new  roll, 
whereon  is  entered  the  judgment  signed  in  this  cause  in  Michaelmas 
term,  1729,'  and  that  the  same  be  numbered  as  roll  256,  and  filed 
among  the  rolls  of  that  term ;  a  special  entry  beihg  first  made  express- 
ing the  day  of  docketing  the  same.  And  it  is  further  ordered  that 
this  judgment  shall  not  be  made  use  of  against  the  administrator  of 
the  defendant."    Douglass  v,  Yallop,  2  Bur.  R.  722. 

It  appears  from  the  report  that  this  order  was  made  in  1759, 
just  thirty  years  after  the  rendition  of  the  original  judgment;  a  very 
long  period  certainly  under  the  circumstances. 

In  North  Carolina,  a  memorandum  from  the  Clerk's  docket  of  fbe 
amount  of  a  judgment  was  received  in  favor  of  a  purchaser  at  a  Sher- 
iff's sale,  upon  the  ground  that  the  record  had  been  made  a  very  long 
thne  ago,  and  that  it  could  not  be  found  after  much  search.  But  the 
Court  said  if  the  record  had  been  recent  they  would  have  hesitated 
about  receiving  it.  Doe  v,  Oreenleaf,  3  Hawks'  N.  C.  R.  281.  See 
also,  Adams  v.  Betz,  1  Watts'  Pa.  B.  428,  eited  by  Oowen  &  Hill. 

Buchner  dc  Hill  for  Bespondent 

There  are  but  two  points  herein: 

Firsi.  That  as  execution  could  have  been  issued  on  the  judgment, 
so  action  could  be  sustained  thereon;  or,  in  other  words:  that  an 
action  of  debt  will  not  lie  on  a  judgment  if  an  execution  can  be  issued 
thereon. 

Second.  That  no  action  at  law  can  be  sustained  on  a  lost  or  de- 
stroyed judgment 

That  an  action  can  be  maintained  on  a  domestic  judgment  is  a  pro- 
position well  settled  by  the  Courts  of  England  and  of  almost  every 
State  in  the  Union.  Howard  v.  Howard,  16  Mass.  R.  197;  1  Chitt/s 
Pleadings,  103,  104,  354,  355;  2  lUi,  232-233,  and  notes;  Post  0i 

▼oi.-  XII.— 2 
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d.  V.  Neafie,  3  Caine's  R.  22;  6  Wheeler  Am.  Com.  Law,  268  and 
seq.;  1  Cowen's  Treatise,  47;  1  Hill  R.  645;  Storer  v.  Storer,  6 
Mass.  R.  390;  7  Cranch   R.  481;  11  Condensed  Rep.  (S.  C.)  678; 

19  Johnson,  162;  15  16.  233;  1  Comyn's  Digest,  "Debt,"— a— 2; 
Greathouse  v.  Smith,  8  Scammon,  541. 

Conceiving  the  question  as  to  right  of  action  on  a  judgment  to  be 
well  settled  by  the  foregoing  authorities,  the  next  question  ia :  When, 
or  at  what  time  shall  the  action  be  commenced? 

We  hold  that  an  action  of  debt  may  be  brought  on  a  domestic  judg- 
ment immediately  orf  the  recovery  thereof.  Dennison  v.  Williams,  4 
Conn.  402;  Dundo  v.  Doll,  2  John.  87;  6  John.  98;  16  John.  66; 
Hale  V.  Angell,  20  John.  342 ;  6  Cowen,  696 ;  Clark  v.  Goodwin,  14 
Mass.  237 ;  Greathouse  v.  Smith,  3  Scammon,  541 ;  Smith  v.  Mum- 
ford,  9  Cowen,  26;  Church  v.  Cole,  1  Hill,  646. 

In  the  case  of  Church  v.  Colo,  it  is  expressly  decided  that  an  action 
will  lie  on  a  judgment,  although  time  for  issuance  of  execution  has  not 
yet  elapsed.  And  in  3  Scammon,  541,  the  same  question  raised  and 
distinctly  decided  that  an  action  may  be  maintained  on  a  judgment 
although  the  judgment  creditors  might  issue  an  execution  thereon. 

By  common  law,  an  action  could  be  maintained  within  a  year 
and  a  day  on  a  domestic  judgment,  that  being  the  life  of  a  judgment 
without  issuance  of  execution.      1  Comyn's  Digest,  Debt — a  — 2. 

By  our  statute  the  time  is  extended  from  that  limitation  to  five 
years,  and  judgment  has  its  life  for  five  years  without  issuance  of 
execution.    Wood's  Digest,  195,  art  948. 

The  next  proposition  is,  that  no  action  can:  be  sustained  on  a  lost 
or  DESTROYED  judgment. 

We  cannot  perceive  the  difference  in  maintaining  an  action  upon  a 
judgment  on  a  record  undestroyed,  and  an  action  on  a  judgment  on  a 
record  destroyed.  The  question  is  more  as  to  admissibility  of  parol 
testimony  to  prove  the  contents  of  the  record. 

Numerous  authorities  can  be  cited  on  this  point,  but  the  foUowing 
will  be  found  sufiBcient:  Jackson  ex  dem.  Taylor  v.  Cullum,  2  Black- 
ford, 228 ;  Stockbridge  v.  West  Stockbridge,  12  Mass.  400;  1  Oreen- 
Icaf  on  Evidence,  sec.  509,  note  5 ;  Nims  v.  Johnson,  7  Cal.  110. 

The  testimony  in  this  cause  shows  most  clearly  and  conclusively  the 
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destruction  of  the  entire  record;  nay^  it  is  even  admitted  by  the  par- 
ties, and  in  this  it  differs  from  the  case^  of  Nims  v.  Johnson,  a  portion 
of  the  record  therein  being  in  existence.  In  that  action,  they  failed  to 
show  the  loss,  as  a  foundation  for  the  introduction  of  secondary  evi- 
dence as  to  contents;  in  this  cause,  the  loss  is  satisfactorily  proven 
and  admitted. 

Fronk  the  above  authorities  the  conclusion  is  irresistible,  that  an 
action  of  debt  may  be  maintained  on  a  domestic  judgment  at  any  time 
within  its  life,  and.  that  if  the  record  of  the  judgment  sued  upon  be 
lost  or  destroyed,  then  that  its  contents  may  be  proved  by  parol  evi- 
dence. 

Baij)win,  J.,  delivered  the  opinion  of  the  Court  —  Tbekt,  0.  J. 

concurring. 

Plaintiff  recovered  a  judgment  in  the  District  Court  of  Nevada 
connty,  in  October,  1854,  for  a  sum  of  money.  The  judgment  was  in 
an  equitable  suit  brought  to  dissolve  a  copartnership  and  settle  the  firm 
accounts,  and  for  a  decree  for  the  balance  due.  The  records  of  Nevada 
were  consumed  by  fire  before  the  institution  •  of  this  suit,  and  the 
papers  and  minutes  of  the  Court  evidencing  this  judgment  destroyed. 
An  action  at  law  is  now  brought  to  recover  the  amount  of  this  judg- 
ment or  decree.    Several  questions  are  made: 

1.  That  suit  cannot  be  maintained  in  this  State  on  a  domestic  judg- 
ment At  common  law,  actions  could  be  so  maintained.  (1  Ch.  PL 
103-4.)  There  is  nothing  in  our  statute  which  divests  the  right;  and 
the  policy  and  inconvenience,  suggested  by  the  appellant,  applied  as 
well  in  England  as  here.  The  chief  argument  is,  that  there  is  no 
necessity  for  a  right  of  action  on  a  judgment,  inasmuch  as  execution 
can  be  issued  to  enforce  the  judgment  already  obtained,  and  no  better 
or  higher  right  or  advantage  is  given  to  the  subsequent  judgment. 
Bat  this  is  not  true  in  fact,  as  in  many  cases  it  may  be  of  advantage 
to  obtain  another  judgment  in  order  to  save  or  prolong  the  lien;  and 
in  this  case  the  advantage  of  having  record  evidence  of  the  judgment 
is  8ufi5ciently  perceptible.  The  argument  that  a  defendant  nuty  be 
veied  by  repeated  judgments  on  the  same  cause  of  action,  is  an- 
swered by  the  suggestion  that  an  effectual  remedy  to  the  parfy  against 
this  annoyance  is  the  payment  of  the  debt. 
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2.  It  is  also  argued  that  the  destruction  of  the  hook  containing  the 
judgment  is  the  destruction  of  the  judgment  itself;  so  that  the  pri- 
mary evidence  of  the  judgment  being  removed,  no  other  proof  of  it 
is  admissible.  We  think  that  this  position  is  alike  indefensible  in 
reason  and  on  authority. 

3.  The  last  objection  is,  that  no  action  can  be  maintained  at  laiv 
upon  a  decree  in  equity  for  a  specific  sum  of  money.  The  action  in 
the  case  before  us  may  be  considered  to  be  in  iehi,  or  as  an  action  in 
the  nature  of  the  action  of  debt,  under  the  old  system.  This  action 
was  proper  whenever  a  sum  liquidated  and  made  definite  by  contract 
or  judgment  was  recoverable,  and  we  are  not  able  to  perceive  why  a 
recovery  in  equity  for  a  certain  and  ascertained  amount  is  not  as  legits 
imate  a  basis  for  action  as  a  judgment  at  law.  Some  of  the  most 
respectable  Courts  in  the  Union  have  so  adjudged,  and  we  think  prop- 
erly.   See  15  Mass.  196,  and  other  cases  cited  therein. 

The  judgment  is  affirmed. 


\ 
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TEWKSBTTRY  v.  PEOVIZZO. 

A  deeA  of  release^  conTeyanee  and  partition,  providing  for  the  appotntmont  oC 
commlMloncra  to  make  partition  of  the  land  therein  described,  according  to 
certain  terms  set  forth  in  the  deed ;  and  also,  by  its  terms,  provldinf;  that  the 
release  shall  take  eflPect  upon  the  making  the  partition  and  report,  by  the 
commissioners,  of  a  msp  of  the  partition,  which  together  with  the  deed,  is  to 
be  handed  over  to  one  F  who  is  to  flle  the  same  for  record  in  the  proper  ofllce^ 
Is  sufficient  to  estop  a  party  thereto  from  controverting  the  deed. 

On  *the  happening  of  the  event  the  deed  became  effectual  as^a  partition  and  re- 
lease. When  parties  go  into  a  partition  of  property  upon  certain  terms  and 
conditions,  each  to  receive  a  several  portion  of  a  common  estate,  the  instm- 
ment  of  partition,  founded  upon  mutual  releases,  itself  is  such  a(Drmation  of 
Interest  and  title  on  the  part  of  each  as  to  estop  him  to  deny  that  he  did  have 
Interest  and  ownership  in  the  premises ;  and  the  release  end  conveyance  of  hie 
Interest  to  his  parceners  is  evidence  of  title  In  his  grantees  which  he  cannot 
dispute. 

Where  such  commissioners,  in  pursuance  of  a  contract  of  a  portion  of  the 
parties  executing  such  deed^  allotted  to  one  G,  who  was  not  a  party  to  the 
deed  of  partition  aad  release,  one  hundred  acres,  and  where  the  defendant 
claimed,  through  the  parties  aseentlng  such  contract,  and  both  contract  and 
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deed  wer«  vpon  record  at  the  time  of  the  defendant*!  parehase:  Held,  that 
the  defendant.  In  contemplation  of  law,  had  notice  of  such  contract  of  hU 
predecessors  and  Tendora,  and  that  he  la  bound  by  It 
Wbere  such  commisaionera  In  the  partition  and  allotment  failed  to  divide  and 
allot  some  marsh  land,  a  part  of  the  tract,  and  where  no  proof  waa  offered 
that  thia  land  waa  of  any  Talue,  or  that  the  dlTlalon  made  waa  affected  In 
any  manner  by  the  failure  to  dlvlda  or  allot  It,  or  that  the  allotments  made 
would  la  any  degree  haye  been  affected  by  the  allotmenta  of  thla,  or  that  any 
tniaxj  ccaulted  to  any  ona  Intereated  In  conaequence  of  thla  omission ;  and 
where  Important  rlghta  hare  seated  under  the  partition,  thia  Court  would  not 
be  wai  ranted  In  holding  the  action  of  the  commlaaionera  Told,  because  of  the 
failnro  co  diylde  and  allot  the  marah  land. 

Appeal  from  the  Seventh  District,  Coonty  of  Contra  Costa. 
The  facte  of  this  case  appear  in  the  opinion  of  the  Court 
B.  W.  F.  Sloan  for  Appellant 

I.  The  Court  erred  in  refusing  to  nonnniit  the  plaintiff.  Estoppels 
most  be  certain  to  every  intent  The  recital  in  the  indenture  of  par- 
tition and  release  is  too  vague  and  indefinite  to  constitute  an  estoppel. 
Kight  V,  Bucknell,  22  Eng.  Com.  Law  K.  122,  was  an  ejectment,  which 
came  before  Tenterden,  C.  J.^  on  motion  for  non-suit  The  plaintiff 
rdied  upon  the  words  ''  legally  or  equitably  entitled^  de./'  contained 
in  a  mortgage  as  an  estoppel ;  but  it  was  held  to  be  no  estoppel,  and 
the  rule  for  non-suit  was  made  absolute. 

IL  There  is  nothing  in  the  indenture  which  constitutes  even  prima 
fade  evidence  of  a  present  subsisting  legal  estate  or  right  of  entry 
in  any  one  or  more  of  the  parties  to  it  These  parties  may  have  had 
estates  in  reversion  or  remainder  only,  or  they  may  have  had  only 
equitable  interests  in  or  liens  upon  the  ranch,  perfectly  consistent  with 
theiedtal. 

Ill,  The  partition,  if  actually  executed,  could  only  have  operated 
npon  boundariesy  without  changing  the  character  of  any  one's  estate 
or  interest,  whether  legal  or  equitable,  present  or  future,  direct  or  con- 
tingent It  was  only  intended  to  limit  the  estate  or  interest  to  iet  por- 
tion in  severalty,  but  not  to  convert  it  into  a  different  estate  or  interest 
Jackscm  9«  Hasbrouck,  3  J.  B.  331;  Qrice  v.  Bandall,  23  Yt  239; 
Gonndie  v.  N.  Water  Co.,  7  Barr,  233. 

lY.  The  indenture  of  partition  was  not  executed  by  the  commis- 
sioners.    Its  provisions  were  violated : 


i 
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Ist  In  not  partitioning  the  whole  ranch.  (7  Mass.  399;  8 
Wheat  394;  2  Caine'B,  235.)  The  consent  of  some  or  all  of  the 
parties  by,  parol  could  not  justify  the  neglect  Howard  v.  Cooper,  1 
HUl,  44,  49 ;  M'Near  v.  Baily,  18  Maine,  254. 

2d.  In  making  allotments  to  certain  purchasers  at  the  expense  of 
the  parties  generally,  and  in  making  the  allotment  to  Gutieres  in  fbe 
same  manner,  contrary  to  the  provisions  of  the  indenture.  Kitchen  v. 
Streets,  1  Smith  Ind.  27;  Curtis  v.  Snead,  12  Grattan,  260;  Ham  v. 
Ham,  39  Maine,  217;  Johnson  i;^  Wilson,  Willea  B.  268. 

Saunders  Jt  Brent  tor  Bespondenl 

Baldwin,  J.,  deHyered  the  opinion  of  the  Court  —  Fibu>,  J.,  con- 
curring. 

This  was  an  ejectment  for  a  tract  of  land,  being  a  portion  of  the 
Bancho  of  San  Pablo^  lying  in  the  County  of  Contra  Costa.  The 
case  was  tried  by  the  Court  without  a  jury.  The  Court  made  a  gen- 
eral finding  that  the  plaintiff  was  seized  and  possessed  of  the  premises, 
and  was  ejected  by  defendant,  and  that  the  plaintiff,  as  a  matter  of 
law,  was  entitled  io  recover;  and  it  gave  judgment  of  restitution,  and 
for  five  hundred  dollars  damages.  The  plaintiff,  on  the  trial,  offered 
and  read  in  evidence  a  paper  purporting  to  be  a  deed  of  partition  of 
the  rancho  of  San  Pablo,  the  parties,  who  were  very  numerous,  claim- 
ing to  be  owners,  and  interested  in  that  rancho ;  and  the  deed  recites 
that  '^  it  was  made  in  order  to  settle  all  disputes  touching  said  rancho, 
and  make  amicable  partition  thereof.'^ 

The  plaintiff  claims  the  premises  through  a  deed  from  one  of  the 
original  owners,  whose  share,  as  allotted  by  the  commissioners,  he  rep- 
resents. The  defendant  claims  possession  as  owner  of  an  undivided 
interest  in  the  rancho,  claiming  that  the  allotment  and  partition  does 
not  bind  him  or  convey  to  the  plaintiff  the  title  in  severalty  of  the  tract 
sued  for.  The  partition  was  made,  and  it  was  recorded  by  the  com- 
missioners about  twelve  months  after  the  deed.  The  commissioners 
partitioned  off  the  land,  omitting  to  make  any  partition  of  a  portion  of 
the  tract  —  this  being  swamp  land  —  upwards  of  2,000  acres  in  extent. 

The  commissioners  also  allowed  to  one  Gutierez  one  hundred  acres 
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of  the  land,  tinder  circumBtances  mentioned  hereafter.    The  defend- 
ant's piedecefiBor  in  interest  was  a  party  to  this  deed  of  partition. 

Two  questions  are  made  upon  which  this  controyersj  turns.  The 
first  ii^  what  is  the  effect  of  this  deed  of  partition,  supposing  it  to  hare 
been  regularly  carried  into  execution — that  is,  is  it  an  estoppel?  The 
second  is,  has  there  been  such  a  departure  from  its  tenns  as  to  inrali- 
date  it,  or  the  proceeding  under  it? 

As  the  plaintiff,  on  the  trial,  rested  upon  this  deed  without  other 
evidence  of  title,  it  is  necessary  he  should  maintain  that^  by  force  of 
the  deed  and  the  proceedings  under  it,  he  is  entitled  to  recover  the 
land.  He  does  not  rely  upon  preyious  possetsioti,  nor  upon  any 
deiaignment  of  the  titie;  but  contends  that  this  instrument  contains 
of  itself  a  confession  of  titie  which  the  parties  to  it  cannot  be  per- 
mitted to  contradict.  The  defendant  offered  evidence  to  show  that  the 
defendant  was  in  possession  previous  to  the  execution  of  the  deed,  by 
wgj  of  proving  a  superior  titie  in  himself;  and  this  evidence  was 
rejected  by  the  Court  upon  the  ground  that  he  was  estopped  by  the 
deed.  To  ascertain  the  merits  of  this  point,  it  is  necessary  to  consider 
the  provisions  and  language  of  the  deed,  which  is  a  long  and  complex 
document.  The  first  article  provides  for  payment  of  certain  expenses 
of  litigation.  The  second  artide  appoints  Forbes,  Cooper  and  Oray, 
'^conmiiesioners  to  make  partition  of  the  rancho  in  the  manner  here- 
inafter mentioned,  and  to  that  end,  to  make  the  necessary  survey,  map 
and  report;  the  same  to  be  filed  for  record  among  the  land  records  of 
the  County  of  Contra  Costa,  with  this  deed  of  the  partition  and  release, 
&e  whole  to  take  effect  when  so  filed  and  recorded,  and  not  before.'' 
The  third  article  provides  for  the  separation  from  the  rancho  of  a  tract 
of  fifty  acres,  to  be  chosen  by  one  Martina  Castro  de  Alvarado,  etc., 
''the  parties  of  the  first,  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth  and  ninth  parts ;  and  Ooodale  and  Benson  hereby  convey  and 
release  to  said  Martina  and  her  hdrs,  the  same  to  take  effect  as  soon 
as  the  said  report  and  map  and  this  deed  shall  be  filed  for  record." 
The  fourth  article  directs  that  the  commissioners  shall  then  separate 
from  Ae  remainder  of  the  tract  one-tenth  part,  to  be  divided  into  three 
parts  among  Musson,  Saunders  and  Hepburn  —  the  others  to  release 
and  convey  to  them  this  interest — in  consideration  of  which  these 


V 


> 


\ 


24  SUPEEME  COURT— JANUAEY  TEEM,  1869. 

^    Tewkflbary  •.  ProTlnow 

persons  convey  and  release  thdr  interest  in  the  balance  of  the  rancho; 
these  releases  and  conveyances  to  take  effect  as  in  the  last  article. 

Articles  5  and  6  make  further  directions  as  to  the  aUotments  with 
the  some  words  of  release  and  conveyance. 

Article  10  provides,  in  consideration  of  the  release  of  Alvaiado 
and  wif  e,  the  other  parties  release  and  convey  to  certain  persons,  etc 

Article  10  is  as  follows:  '^The  commissioners  are  to  execute  and 
dose  this  partition  within  three  months  from  the  time  this  agree- 
ment shall  be  placed  in  their  hands  for  that  purpose.  They  are  then 
to  ddiver  the  report,  map,  and  this  deed  to  James  Alexander  Forbes, 
who  is  hereby  authorised  and  requested  to  file  the  same  for  record  in 
the  proper  coimty;  provided  at  the  time  of  said  delivery,  the  interest 
in  said  rancho  represented  by  the  parties  of  the  third,  fourth,  fifth, 
sixth,  seventh,  eighth  and  ninth  parts  hereto,  shall  be  vested  absolutely, 
and  in  fee  and  dear  of  the  lien,  and  right  of  redemption  of  all  sab- 
sequent  incnmbrancexB  not  parties  hereto,  in  the  said  parties  of  the 
third,  fourth,  fifth,  sixth,  seventh,  eighth  and  ninth  parts  hereto 
respectively;  but  in  the  event  that  the  interest  in  said  rancho  repre- 
sented by  the  said  parties  of  the  third,  fourth,  fifth,  sixth,  seventh, 
eighth  and  ninth  parts  hereto,  respectively,  shall  not  be  so  vested  in 
fee  and  dear  of  the  lien  of  subsequent  incumbrancers  and  parties 
hereto,  then  the  said  Forbes  is  to  retain  the  said  documents  until  the 
said  interests  in  said  rancho  shall  be  so  vested  in  said  parties 
hereto,  respectively;  when,  and  not  before,  he  shall  file  the  same  for 
record  in  the  proper  county;  and  meanwhile,  the  parties  of  the  several 
parts  hereto  respectively  covenant  with  the  other  parties  hereto,  ex- 
cept the  said  Ooodale  and  Benson,  not  to  lease,  mortgage,  convey,  or 
in  any  manner  dispose  of  any  part  of  the  said  rancho  except  in  sub- 
ordination, and  subject  to  this  partition ;  for  which  purpose  the  said 
Forbes  is  hereby  authorized  to  exhibit  the  said  map,  report  and  this 
deed,  when  requested  by  any  party  in  interest  hereto/' 

It  has  thus  been  seen  that  this  instrument  is  what  on  its  face  it  pur- 
ports to  be,  to  wit,  a  deed  of  conveyance,  rdease  and  partition.  It 
is  true  that  the  rdease  is  not  to  take  effect  except  by  force  of  a  fatnre 
event,  to  wit,  the  making  of  the  partition  and  the  recording  of  it. 
But  we  are  unable  to  perceive  why  a  deed  like  this  may  not  be  efleet* 
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I  ual  on  a  fatuie  event,  so  at  least,  as  ta  ertop  a  party  on  the  happening 
\  of  such  event  to  controvert  it  It  may  be  conceded  that  this  event 
was  a  condition  precedent  to  the  vesting  of  the  estate  provided  for  by 
the  deed;  as  was  the  payment  of  the  purchase  money  in  the  case  of  • 
Biannan  v.  Mesick,  10  CaL  95.  But,  within  the  principle  of  that  case. 
It  vould  seem  that  on  the  happening  of  the  event,  the  deed  became 
effectual  as  a  partition  and  release.  In  this  respect,  it  is  not  material 
whether  the  several  parties  were  owners  or  had  merely  liens,  as  the 
deed,  taking  effect  on  the  happening  of  the  event,  and  purporting  to 
release  and  convey  all  the  title  of  ttie  grantor,  the  grantor  would  be 
estopped  to  deny  that  he  had  title  at  the  time.  But  apart  from  this, 
we  apprehend  that  when  parties  go  into  a  partition  of  property  upon 
certam  terms  and  conditions,  each  to  receive  a  several  portion  of  a 
eommon  estate,  the  instrument  of  partition,  founded  upon  mutual 
mleases,  itself  is  such  affirmation  of  interest  and  title  on  the  part  of 
each,  as  to  estop  him  to  deny  that  he  did  have  interest  and  ownership 
in  the  premises ;  and  the  release  and  conveyance  of  his  interest  to  his 
parceners  is  evidence  of  title  in  his  grantees  which  he  cannot  dispute.  ^ 

He  takes,  by  virtue  of  the  deed,  all  their  interest,  and  cannot  be  /^ 

allowed  to  say  that  he  holds  possession  of  what  he  conveyed  and  V 

released,  by  a  title  paramount  to  that  which  he  conveyed.  In  this 
case,  there  was  no  pretense  that  the  possession  of  the  defendant  previ- 
ous to  the  deed  was  by  any  different  title  than  that  which  he  conveyed 
and  released;  indeed,  such  possession  was  in  entire  consiRtency  with 
such  interest,  and,  it  is  fairly  presumable,  was  hdd  by  him  as  a  tenant 
in  conmion  under  the  title  which  he  showed  on  the  trial.  , 

The  next  question  is  as  to  the  effect  of  the  allotment  to  Qutierez.  It 
is  urged  that  the  commissionerB  exceeded  tlieir  powers  in  making  this 
allotment,  and  that  this  vitiates  their  reports  and  proceedings.  It  is 
answered  on  the  other  side,  that  the  defendant  claims  through  Bradley 
and  King,  and  that  they  executed  the  deed  of  partition,  and  also  the 
deed  aUowing  and  authorizing  this  act  of  commissioners.  The  record 
supports  this  statement  The  defendant,  to  support  the  issue  on  his 
part,  showed  a  dscree  of  foreclosure  in  a  certain  suit  wherein  Lyman 
King  and  Mancilla  B.  Bradley  were  plaintiffs,  and  Antonio  M.  Castro 
vaB  defendant;  the  order  of  sale;  the  Sheriffs  xetum  and  certificate 
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of  sale  to  King  and  Bradley,  purchaaers;  the  assignment  by  King  to 
one  Piper  and  one  Mathewson;  the  Sheriff's  deed  to  Bradley,  Piper 
and  Mathewson,  and  the  deed  from  Piper  to  defendant  of  his  interest 
in  the  premises  in  dispute.  The  deed  from  King  to  Piper  and  Math- 
ewson is  dated  on  the  eighth  of  January,  1857,  and  the  deed  from 
Piper  to  defendant  on  the  twenty-sixth  of  October,  1867,  The  mort- 
gage from  Castro  to  King  and  Tewksburv — the  latter  assigning  after- 
ward to  Bradley  —  was  recorded  twenly-sixth  of  December,  1854. 
The  deed  of  partition  was  made  fourteenth  of  July,  1856,  and  was 
executed  by  both  King  and  Bradley,  they,  at  that  time,  holding  the 
interest  or  claim  to  a  portion  of  which  defendant  afterwards  succeeded. 
The  contract  between  a  number  of  these  parties  authorizing  the  allot- 
ment of  one  hundred  acres  to  Gutierez  was  made  twenty-first  of  July, 
1856,  and  was  recorded  twenty-seventh  of  August,  1867.  Both 
Bradley  aod  King  executed  this  agreement.  The  land  was  set  off  to 
Outierez  in  pursuance  of  this  agreement,  which  conveyed  an  equitable 
title  in  the  land.  It  was,  at  least,  such  an  executory  agreement  in 
respect  to  this  land,  as  imder  the  statute  might  be  recorded;  and, 
being  recorded,  imparted  notice  to  a  subsequent  purchaser  dealing  in 
or  with  respect  to  the  land.  When  Proyizzo  subsequently  purchased, 
therefore,  he  had,  in  construction  of  law,  notice  of  this  contract  by 
his  predecessors  and  vendors,  through  whom  he  derives  his  title,  and 
must  be  hdd  bound  by  their  contracts  and  engagements.  He  took  the 
land  subject  to  this  charge  upon  it,  and  to  the  agreement  thus  made. 
And  these  remarks  also  apply  to  the  deed  of  partition. 

The  last  objection  is,  that  the  partition  is  not  hinding,  becanse  the 
entire  tract  was  not  divided,  but  some  marsh  land  was  omitted  from 
the  division  and  allotment  The  report  of  the  commissioners  on  Uns 
subject  is  as  follows :  ^  As  to  the  surplus  of  marsh  land  comprised  in 
this  survey,  and  belonging  to  the  said  tract  of  the  randio  de  San 
Pablo,  we  have  called  the  same  to  the  attention  of  the  parties  inter- 
ested, and  they  have  decided  that  the  said  surplus  of  the  said  marshy 
lands  should  remain  for  the  present  undivided.''  No  proof  was  offered 
that  this  land  was  of  any  value ;  or  that  the  division  made  was  affected 
in  any  manner  by  the  failure  to  divide  or  allot  it ;  or  that  the  allotments 
made  would  in  any  degree  have  been  affected  bj  the  aUotments  of  this; 
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or  ihat  any  injury  resulted  to  any  one  interested  in  consequenoe  of 
this  omission.  Moreover,  no  objection  seems  to  have  been  made  to 
tbis  allotment  and  partition  on  tius  account  Nor  was  any  exoeption 
taken  to  the  admission  of  this  report  and  these  proceedings  of  the 
commissioners  as  evidence,  for  the  specific  reason  that  the  statement 
made  by  them  was  inadmissible  proof  of  the  facts  of  agreement  and 
conaent  stated  in  the  report.  In  no  way,  for  so  long  a  time  after 
the  report  was  filed  and  recorded,  was  there  any  protest  or  objection 
on  this  score  until  this  defense,  though,  by  the  terms  of  the  deed, 
the  report  and  partition  was  to  vest  title.  Important  rights  have 
Teated  under  these  proceedings,  which  a  Court  would  not  disturb  with- 
ont  great  rductance.  There  is,  besides  all  this,  some  proof  that  the 
defendant,  after  the  report,  at  least  impliedly,  conceded  that,  so  far 
aa  Sauiders,  one  of  these  parties,  was  concerned,  the  title  vested;  for 
the  witness,  Morgan,  says  he,  defendant,  recommended  a  party  to  pur- 
chase from  Saunders.  Under  all  these  circumstances,  we  think  we 
shall  not  be  warranted  in  holding  that  these  proceedings  ^  void  be- 
cause of  this  omission. 
We  think  the  judgment  of  the  Court  below  should  be  affirmed. 


KIMBALL  0t  al.  v.  OEABHABT  0f  oL 

la  n  tetlon  for  damages  for  the  dlyenlon  of  water  from  the  plalnttlTi  dlteh,  die 
deposition  of  one  of  the  owners  In  the  ditch  was  taken  by  the  plaintiif,  and 
salweqaently,  and  before  the  trial,  the  witness  eoBTsyed,  bj  deed,  his  Interest 
ia  the  ditch  to  plaintiff :  Held,  that  sncfa  deed  of  cenTeytnce  did  not  pass  the 
witness'  right  to  the  damages,  and  hence,  he  was  an  Incompetent  witness. 

To  make  the  testimony  of  a  witness  admissible,  he  mvst  be  competent  at  the  time 
of  taking  his  deposition.  It  is  the  eifect  of  the  interest  on  the  witness  at  the 
tbne  his  testimony  Is  taken,  that  dlsqnallfles  him. 

The  Bubseqaeat  deed  to  plaintiff,  thoagb  It  carried  the  property  and  the  future  use 
of  tile  water,  did  not  retroact  and  carry  the  rICht  to  damages  for  the  past  Il- 
legal Qse  of  It,  any  mom  than  a  deed  to  land  earrlea  the  remedies  for  ps«t 


/ 


The  failure  of  one  partner  hi  a  ditch,  to  pay  his  proportion  d  tha  expenses  of  the 
coBcen,  does  not  focfsit  his  right  in  the  common  property. 
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This  Court  hu  oftMi  held  that  It  would  not  Interfere  with  the  Terdlct  of  a  jury, 
on  the  sToond  that  fiich  Tordlet  !■  against  the  weight  of  erldenee,  except  In 
extraorcnnary  caaea.  It  Is  almott  Impoeslhle  for  an  Appellate  Conrt  to  satisfy 
Itself  In  a  decision  npon  snch  matters  —  so  much  depends  npon  the  manner, 
hearing,  chrtracter  of  witnesses,  and  the  peculiar  circumstances  which  the 
transcript  falls  to  preserre,  which  gfre  value  and  weight  to  testimony. 

Where  parties  projecting  a  ditch  to  couTey  water,  glre  notice  to  the  world  of  their 
intention  to  dig  snch  ditch  and  appropriate  snch  water.  In  the  nsnal  manner, 
and  mark  out  and  designate  the  line  of  such  ditch  hy  the  usual  marks  and  In- 
dications, and  pursue  the  work  on  the  ditch  with  a  reasonable  degree  of  dili- 
gence until  the  same  Is  completed  so  as  to  receive  the  water,  they  are  entitled 
to  such  water  as  against  all  persons  subsequently  cladmlng  or  locating  It. 

In  appropriating  unclaimed  water  on  the  public  landa,  only  such  acts  are  neeea- 
sary.  and  such  Indications  and  erldences  of  appropriation  required,  as  the  na- 
ture of  the  case  and  the  face  of  the  country  will  admit  of,  and  are  under  the 
circumstances  and  at  the  time  practicable  —  surreys,  notices,  stakes  and  bias- 
ing of  trees,  followed  by  work  and  actual  labor,  without  abandonment,  will 
In  every  case,  where  the  work  is  completed,  give  title  to  the  water  orer  snboe- 
quent  claimants. 

The  title  to  the  water  conveyed  through  a  ditch  constnictsd  In  snch  manner, 
will,  on  completion  of  the  work,  date  back  from  the  beginning  of  the  work 
as  against  subsequent  appropriators. 

In  determining  the  question  of  diligence  In  the  construction  of  such  a  work,  the 
jury  have  a  right  to  take  Into  consideration  the  circumstances  surrounding 
the  parties  at  the  date  of  tho  appropriation,  such  as  the  nature  and  dlmate 
of  the  country  traversed  by  such  ditch,  together  with  the  difficulties  of  pro- 
curing labor  and  materials. 

Where  parties  go  to  Issue  bi  actions  for  the  diversion  of  water,  upon  general 
averments  and  denials  of  title,  anything  that  legally  supports  or  attacks  the 
title,  Is  admissible  In  evidence. 

Possession  or  actual  appropriation  Is  the  test  of  priority  In  all  claims  to  the  use 
of  water,  where  such  claims  are  dependent  upon  the  ownership  of  the  land 
through  which  the  water  flows. 

Hie  mere  act  of  commencing  a  ditch  with  the  Intention  of  appropriating  the  water.  Is 
not  sufficient  of  Itself  to  give  a  party  an  exclusive  right  to  the  water  of  such 
stream. 

The  notice  of  the  Intention  to  appropriate  the  water,  must  be  sufficient  to  pat  a 
prudent  man  on  Inquiry. 

The  doctrine  of  relation  in  the  appropriation  of  water,  only  applies  when  the  first 
acts,  from  which  the  party  appropriating  seeks  to  date  his  right,  Indicate  tlio 
Intention  of  appropriating  such  water. 

Where  parties  commence  the  construction  of  a  ditch,  who  have  not  at  the  ttnie 
the  pecuniary  means  requisite  to  complete  the  same  In  a  reasonable  time,  and 
they  project  the  work  and  claim  the  water  with  a  full  knowledge  of  their 
pecuniary  inability  to  complete  the  same  within  a  reasonable  time,  thay  can- 
not urge  snch  want  of  means  as  an  excuse  for  not  prosecuting  the  work. 

Appsal  from  the  Fourteenth  District^  County  of  Siemu 
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This  ini8  an  action  for  damages  for  the  dirersion  of  water  from  the 
ditch  of  plaintiff. 

The  facts  are  stated  in  the  opinion  of  the  Conrt^  with  the  exoqyfckm 
of  oertain  instmctions  which  were  given  by  the  Oonrt  to  the  jniy. 
The  iimtnictione  given  by  the  Gonrty  at  the  request  of  the  plaintiff ,  are 
as  follows: 

^  L  If  the  jnry  believe  that  the  plaintiffs  did,  in  Jnly,  1854^  pro- 
ject a  ditch  to  receive  the  water  now  in  dispute,  and  did  give  notice 
to  the  world  of  their  intention  to  dig  snch  ditch  and  appropriate  such 
water,  in  the  usual  manner,  and  did  mark  out  and  designate  the  line 
of  said  ditch  by  the  usual  marks  and  indications^  and  did  pursue  their 
work  on  said  ditch  with  a  reasonable  degree  of  diligence  until  the 
aame  was  completed  so  as  to  receive  this  water  in  dispute,  then  they 
sie  entitled  to  such  water  before  all  persons  subseqnentiy  claiming  or 
beating  it 

''2.  If  the  jury  believe  from  the  evidence,  and  the  admissions  con- 
tained in  the  answer,  that  the  plaintiffs  took  up  and  claimed  the 
water  in  dispute  before  the  defendants  did,  and  that  they  constructed 
a  ditch  to  receive  such  water,  with  due  diligence,  and  tiiat  since  the 
completion  of  said  ditch  they  have  been  deprived  of  such  water  by  the 
defendants,  and  mnce  the  thirty-first  of  July,  1856,  the  plaintiffs  have 
had  their  ditch  in  a  condition  to,  and  could  have  used  the  water  in  the 
water  season  prior  to  the  conmiencement  of  this  suit,  and  have,  durinjg 
BQch  time  been  deprived  of  the  use  thereof  by  the  defendants,  then 
they  must  find  for  the  plaintiffs  and  assess  the  damages. 

^3.  In  appropriating  unclaimed  water  on  public  lands,  only  such 
acts  are  necessary,  and  only  such  indicati<Mis  and  evidences  of  appro- 
priation are  required,  as  the  nature  of  the  case  and  the  face  of  the 
country  will  admit  of,  and  are  under  the  droumstanoes  and  at  the 
time  practicable — and  surveys,  notices,  stakes  and  blazing  of  trees^ 
followed  by  work  and  actual  labor,  without  any  abandonment,  will  in 
erery  case,  where  the  work  is  completed,  give  title  to  water  over  sub- 
seqnent  elajmanta. 

**  4.  If  the  plaintiffs  surveyed  the  ground,  planted  stakes  along  the 
Une,  gave  public  notice  by  posting  notices,  or  otherwise,  and  actually 
commenced  and  diligentij  pursued  the  work  of  the  Yuba  Biver  Ditch, 
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which  was  to  take  and  receive  the'  water  in  dispute,  and  if  any  of 
these  acts  were  prior  to  the  claim  or  location  of  defendants,  this  en- 
titled plaintiffs  to  the  possession  and  ownership  of  the  water,  and 
therefore  the  jury  must  find  for  plaintiffs. 

**  5.  If  the  jury  believe  that  the  plaintiffs,  with  the  intention  to 
appropriate  this  water,  used  reasonable  diligence  in  following  one 
step  by  another  till  the  ditch  was  completed,  their  title  to  the  water, 
though  it  was  not  perfected  until  the  ditch  was  so  far  completed  as  to 
convey  the  water,  will  yet  on  completion  date  from  the  beginning  of 
the  work. 

''  6.  That  in  determining  the  question  of  the  plaintifib'  diligence  in 
the  construction  of  their  ditch,  the  jury  have  a  right  to  take  into  con- 
sideration the  circumstances  surrounding  them  at  the  date  of  their 
alleged  appropriation,  such  as  the  nature  and  climate  of  the  coontry 
traversed  by  said  ditch,  together  with  all  the  difSculties  of  procaring 
labor  and  materials  necessary  in  such  cases. 

^  7.  The  law  does  not  require  a  vain  or  useless  thing  to  be  done; 
that  therefore  the  plaintiffs  were  not  required  by  the  law  of  due  dili- 
genoe,  to  complete  their  ditch  before  they  could  successfully  use  it  for 
the  purpose  for  which  they  dug  it. 

''8.  If  the  tunnel  through  the  ridge  was  a  necessary  part  of  the 
plaintiffs'*  ditch,  without  which  it  could  not  be  used,  then  it  was  only 
necessary  for  the  said  plaintiffi9  to  complete  their  said  ditch  by  the 
time  they  could,  with  reasonable  diligence,  succeed  in  preparing  fhdr 
tunnel  for  use.** 

To  the  giving  of  the  foregoing  instructions,  the  defendant  excepted. 

The  following  are  the  instructions  given  at  the  request  of  the 
defendant: 

^  L  If  the  jury  believe  from  the  evidence  that  the  plaintiffs  had  no 
ditch  or  survey  for  a  ditch  to  the  stream  of  water  in  dispute,  and  also 
that  they  had  no  notice  or  marks  upon  said  stream,  indicating  an  in- 
tention to  appropriate  it,  at  the  time  of  defendants'  appropriation  of 
the  water  of  the  said  stream,  they  must  find  for  the  defendants. 

"  2.  Possession  or  actual  appropriation  must  be  the  test  of  priority 
in  an  claims  to  the  use  of  water,  whenever  such  claims  are  dependent 
upon  ^he  ownership  of  the  land  through  which  the  water  flows. 
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I  ^3.  The  mere  act  of  commencing  a  ditch  with  the  intention  of 


I 
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appropriating  the  water  of  a  stream,  is  not  sufficient  of  itself  to  give  a 
party  any  ezdusiye  right  to  the  water  of  such  stream. 

''4.  Although  plaintiffs  or  their  grantors  may  have  intended  to 
appropriate  the  water  in  dispute,  by  means  of  their  ditch  commenced 
in  1854,  yet,  if  they  did  not  manifest  their  intention  by  such  acts  or 
in  gach  a  manner  as  would  have  notified  a  prudent  man,  about  to 
appropriate  said  water,  of  such  intention  ai  tlie  time  defendants  ap- 
propriated the  same,  the  jury  must  find  for  the  defendants. 

^5.  The  doctrine  of  relation  in  the  appropriation  of  water,  ean 
only  apply  when  tiie  first  acts,  from  whidi  the  party  appropriating 
seeb  to  date  his  right,  indicate  the  intention  of  appropriating  such 
water. 

"6.  If  the  jury  believe  from  the  evidence,  that  plaintiffs  or  their 
predecessors  in  interest,  did  not,  after  locating  and  surv^ing  their 
ditch,  prosecute  the  work  on  it  in  good  faith,  and  as  fast  as  the  nature 
of  the  work  and  the  state  of  the  weather  would  reasonably  permit, 
and  that  they  had  n^lected  the  work  upon  it  for  an  unreasonable 
length  of  time,  immediately  preceding  the  appropriation  of  the  water 
in  dispute  by  defendants,  the  verdict  should  be  for  the  defendants. 

'^  7.  If  the  jury  believe  from  the  evidence,  that  the  plaintiffs  at  the  N 

time  they  commenced  the  Tuba  Biver  Ditch,  had  not  the  pecuniary 
means  requisite  to  complete  the  same  in  a  reaaonable  time,  and  that 
they  projected  the  said  work,  and  claimed  tiie  water  in  dispute  with 
a  foil  knowledge  of  their  said  pecuniary  inability  to  complete  the 
same  within  a  reasonable  time,  then  plaintifb  cannot  urge  auoh  want 
of  pecuniary  means  as  an  excuse  for  not  prosecuting  said  work  with 
nafionable  diligence,  and  completing  it  within  a  reasonable  time. 

^8.  If  the  jury  believe  from  the  evidence,  that  the  plaintiffs  made 
an  unreasonable  delay  after  claiming  the  water  in  dilute,  and  that 
dnring  such  delay,  and  before  the  plaintiffs  renewed  work  upon  their 
ditch,  defendants  in  good  faith  located  and  appropriated  the  water  in 
dispute,  they  must  find  for  the  defendants. 

^9.  If  the  jury  believe  from  the  evidence,  that  the  defendants 
▼ere  the  first  appropriators  of  the  water  in  dispute,  in  good  faith  and 
without  notice  of  any  prior  claim  of  plaintiffs,  they  moat  find  for 
defendants. 
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^  10.  Even  if  the  plaintiffs  had  located  and  claimed  the  water  in 
dispute,  in  the  year  1854,  and  prior  to  the  appropriation  of  the  same 
by  the  defendants,  yet,  if  after  making  such  location  and  claim,  plain- 
tiffs failed  and  neglected  to  renew  or  keep  in  existence  such  notice  or 
such  other  evidence  of  their  location  and  daim,  as  would  have  pat  a 
reasonable  and  prudent  man,  wishing  to  appropriate  the  water,  on 
inquiry,  and  that  in  the  absence  of  such  notices  or  other  evidences  of 
said  location  or  daim,  the  defendants  located  and  appropriated  said 
water  in  good  faith  for  mining  purposes^  they  must  find  for  the  de- 
fendants. 

^'11.  Kimball  and  others  are  plaintiffs  in  this  action,  and  they 
must  show  a  better  title  to  the  water  in  dispute  than  the  defendants 
have,  before  they  can  recover,  and  the  burth^i  of  proof  is  on  the 
plaintiffs  to  show  that  they  are  entitled  to  the  water  in  dispute.^' 

To  the  giving  of  which  instructions  so  requested  by  the  defendants, 
the  plaintiffs  excepted.  The  substance  of  the  inafcruetiens  refused  by 
the  Court,  appear  in  the  opinion  of  the  Court  Defendants  had  ver- 
dict and  judgment 

Plaintiffs  moved  for  a  new  trial,  which  was  denied,  and  tfaey 
appealed  to  this  Court 

MeConnM  dk  NUes  and  H.  I.  Thamian,  jr.,  for  Appellantiw 

We  ask  the  reversal  of  the  judgment  in  this  case  upon  the  following 
grounds,  vix.: 

L  The  Court  below  erred  in  ruling  out  the  depoation  of  Charles 
R.  Howe,  as  evidence  at  the  trial  of  said  cause. 

n*  The  Court  erred  in  refusing  to  set  aside  the  verdict  of  the  jury 
in  said  cause,  and  grant  a  new  trial  upon  the  following  grounds: 

1.  InsuiBdency  of  the  evidence  to  justify  the  verdict  rendered  by 
the  jury. 

%.  Error  in  law,  occurring  at  the  trial,  and  duly  excepted  to  by 
the  plaintiffs. 

3.   The  verdict  is  contrary  to  law  and  evidence. 

III.  The  Court  erred  in  refusing  the  instructions  asked  by  plain- 
tiffs, numbered  7,  8  and  9;  and  in  giving  those  asked  by  defendants, 
numbered  from  1  to  11  inclusive. 
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L  The  first  point  ajssigned  for  error  consigts  in  the  ruling  out  of  the 
deposition  of  Charles  R.  Howe. 

The  ground  of  the  exclusion  of  the  depodticm  was  the  existence  of 
Howe's  alleged  interest  in  the  damages  for  the  eighteentii  of  July, 
1856.  It  was  said  that  the  record  in  the  present  acticm  might  be 
crideace  for  or  against  him  in  any  suit  he  might  hereafter  institute 
for  such  damages. 

The  water  right  or  easement  alleged  to  have  been  disturbed  and 
injured,  pertains  to  a  certain  ditch  situate  on  the  pnblic  land,  called 
the  «  Yuba  Ditch.'* 

This  ditch  was  projected  in  May,  1854. 

As  shown  by  Howe's  preliminary  examination,  Harlow  Kimball  and 
himsdf  were  the  original  projectors  of  such  ditch. 

The  statement  made  by  Howe,  and  relied  on  by  defendants,  is  sub- 
stantially as  follows: 

In  Hay,  1854,  Kimball  and  himself  conceived  the  project  of  oon- 
stracting  the  ditch  mentioned  in  the  complaint,  to  bring  in  the  water 
of  the  North  fork  of  the  North  Tuba  riyer,  and  its  tributaries,  to 
Eureka  and  Ticinity. 

Howe  had  no  pecuniary  means  nor  credit,  and  Kimball  assumed  Hie 
burthen  of  advancing  all  tiie  funds  immediately  necessary  —  with  the 
understanding,  however,  that  Howe  should  hereafter  advance  his  share 
of  Qie  cost  and  expenses  —  and  that  he  should  then  have  an  interest 
commensurate  with  his  advances.  In  the  meanwhile  Howe  was  to 
devote  his  time  and  labor  to  the  construction  of  the  ditch,  etc. 

Two  years  passed  —  the  ditch  was  near  its  completion  —  and  still 
Howe  had  not  contributed  a  single  cent  towards  its  cost. 

In  the  meanwhile,  Kimball  became  deeply  involved  in  debt  to  John- 
son ft  Hickok  for  money  and  material  advanced  by  them  upon  his 
credU  towards  the  construction  of  the  work. 

It  became  absolutely  neoessary  that  Howe  should  comply  with  the 
condition  of  his  arrangement  with  Kimball,  and  advance  a  part  of  the 
money,  or  that  he  should  suffer  his  estate  to  be  determined,  and  back 
out  of  the  enterprise  in  toio.  He  chose  the  latter,  and  conveyed  to 
Kfanball,  on  the  nineteenth  of  July,  1856,  and  on  the  same  dav  Kim- 
haJl  conveyed  to  Johnson  &  HickA,  two-fifths  of  the  whole  enterprise, 
vou  XII-— a 
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The  two  transactions  were  in  fact  but  parts  of  the  same  transaction, 
as  Howe's  evidence  shows. 

Howe,  in  his  deed  to  Kimball,  qnii-daimed  to  him  one^half  of  the 
whole  work,  because  his  interest  might  have  amounted  to  a  half  had 
he  complied  with  his  original  agreement,  and  adyanced  the  necessarv* 
money. 

Now  mark  the  terms  of  this  whole  arrangement  so  far  as  Howe  is 
concerned : 

Although,  as  a  matter  of  form,  a  sum  is  named  in  flie  deed  as  a  con- 
sideration, yet  in  point  of  fact  he  received  not  a  cent  by  way  of  con- 
sideration, properly  so  called.  But  from  his  own  statement  it  appears 
that  the  only  advantage  he  derived  from  the  transaction  was,  first,  a 
release  from  all  liability  to  Johnson  &  Hickok  by  reason  of  the  indebt- 
edness to  them;  and  secondly,  he  was  to  receive  from  Elimball,  and 
Johnson  &  Hickok,  compensation  for  all  the  labor  and  care  he  Iiad 
bestowed  upon  the  work,  from  iis  very  commencement,  at  the  rate  of 
seven  dollars  per  day. 

Now  the  qaestion  recurs  upon  Hie  nature  of  Howe's  estate  or  inter- 
est before  the  nineteenth  July,  1856,  and  what  effect  the  transaction^; 
of  that  date  had  upon  it. 

In  the  first  place,  we  admit  that  Howe  had  such  an  interest  before 
the  nineteenth  of  July,  1856,  as  would  disqualify  him  as  a  witness  in 
any  action  instituted  before  that  date.  But  that  is  a  very  different 
question  from  the  one  presented  by  the  record. 

It  is  evident  that  Howe  occupied  towards  Kimball  and  the  enterprise 
one  of  the  two  following  positions,  viz. :  first,  at  the  commencement  of 
the  ditch,  he  had  an  interest  in  presenti,  subject  to  be  defeated  by  a 
future  contingency,  viz.,  the  nonpayment  of  his  proportion  of  the  cost, 
or,  secondly,  he  may  be  regarded  as  having  at  the  beginning  of  the 
enterprise  only  an  inchoate  right,  capable  of  ripening  into  a  vested 
interest  in  fuittro,  upon  the  happening  of  a  certain  contingency,  viz.. 
the  payment  of  his  part  of  the  cost 

Assuming  the  first  hypothesis  to  be  correct,  we  lay  down  this  propo- 
sition : —  upon  the  happening  of  the  contingency  upon  which  his  esfaite 
depended,  he  became  divested  of  such  estate  retroactively,  and  his  title 
thereto,  aa  well  as  all  of  its  incidents,  became  as  if  they  had  Mffer 
existed. 
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In  this  respect  it  resembles  more  nearly  than  anything  else  an  estate 
upon  condition,  created  by  deed.  It  is  true  there  was  no  deed  in  this 
case,  but  the  parties  originally  stood  in  the  same  position  towards  the 
property,  and  there  was  a  contract  or  agreement  between  them,  the 
final  execution  of  which  depended  upon  a  condition.  One  other  point 
of  difference  is  to  be  f onnd  in  the  fact  that  a  deed  conve5ring  an  estate 
in  lands,  etc.,  operates  npon  property  having  a  present  esdstence, 
whereas  in  onr  case  the  original  agreement  or  understanding  between 
Howe  and  Elimball  was  to  operate  npon  property  to  be  created  by  their 
future  joint  efforts.  But  this  difference  evidently  tends  to  establish  the 
propriety  of  onr  attempt  to  apply  ^e  law  of  ^  estates  npon  condition '' 
to  cases  like  the  present. 

The  rule  in  relation  to  estates  upon  condition  is,  that  when  the  estate 
is  divested  by  the  failure  of  the  grantee  to  perform  the  condition,  it 
operates  retroactively ;  and  while  the  grantee,  or  feoffee  on  condition, 
is  supposed  in  law  never  to  have  had  an  estate,  the  grantor  shall  enter 
as  of  his  old  title,  and  shall  be  regarded  as  having  been  all  along  the 
owner  of  the  property.  Coke  on  litt,  202  (a)  ;  Bac.  Abr.  title  Con- 
diiion,  vol.  2,  p.  316;  1  Hilliard  on  Heal  Property,  p.  369;  4  Kent* s 
Com.,  sec.  12^-127. 

Again:  ditch  property  itself  fs  subdivided  into  two  distinct  kinds  or 
species  of  property,  one  of  which  is  dependait  upon  the  other.  They 
are — -ftrsi,  the  ditch,  canal  or  flume;  and  secondly,  the  water  right, 
privilege  or  easement. 

Either  of  these  may  be  injured,  and  the  owner  may  have  a  remedy 
for  snch  injury,  specially  appropriate  to  the  nature  of  the  property, 
and  the  nature  of  the  injury.  If  his  ditch  be  cut  or  filled  up,  he  may 
bring  trespass  founded  oil  his  possession.  If  his  water  right  be  dis- 
turbed, he  may  bring  case  founded  on  his  title  or  property. 

There  is  no  averment  or  pretense  of  any  injury  having  been  com- 
mitted to  their  ditch  or  other  corporeal  property.  The  gist  of  bur 
action  is  the  diversion  of  water  which  we  had  a  right  to  divert  from  its 
natural  fountain  or  stream,  thereby  preventing  a  diversion  of  the  same 
water  by  us. 

The  action  is  founded  upon  the  plaintiffs^  title,  or  upon  their  ownttr« 
ship  of  file  incorporeaJ  hereditament  or  easement 
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To  enable  Howe,  therefore,  to  maintain  an  action  for  such  an  injury 
after  the  nineteenth  of  July,  1856,  it  is  necessary  that  he  should  have 
been  one  of  the  owners,  not  only  of  the  ditch,  but  of  the  water  right  or 
easement,  before  that  period;  and  also,  that  his  estate  or  interest 
should  not  have  been  retroactively  divested.    This  is  evident 

If  Howe  sold  his  share  before  the  completion  of  the  ditch  and  appro- 
priation, then,  even  if  his  share  had  been  fixed  and  definite  from  the 
fijTst,  it  would  not  be  r^arded  as  extending  to  the  easement,  but  merdy 
to  the  part  of  the  ditch  completed  at  the  date  of  the  sale. 

These  principles  are  so  obvious  and  so  fuUy  sustained  by  reason^  that 
we  deem  it  imnecessary  to  quote  authority  in  support  of  them.  We 
content  ourselves  with  a  general  reference  to  the  following  cases: 
Kelly  V.  The  Natoma  Water  Co.,  6  Cal.  Rep.  105;  Ck)uger  ei  aU,  «. 
Weaver  et  als,.  Ibid.  548;  Simpson  v.  Eddy,  3  Cal.  Rep.,  p.  249; 
Irwin  V.  Phillips,  5  Cal.  Rep.  140. 

But,  it  will  be  asked,  how  does  all  this  aifect  the  case  at  bar,  since 
the  complaint  itself  shows  that  plaintiffs'  appropriation  was  prior  in 
date  to  tiie  nineteenth  July,  1856,  when  Howe  sold  to  Eimball? 

In  answer  to  the  question  we  say,  that  taking  into  consideration  the 
nature  of  the  property,  in  connection  with  the  facts  disclosed  by  Howe^s 
evidence,  we  fully  establish  the  correctness  of  our  position,  that  Howe 
never  had  a  legal  estate  in  the  property,  but  a  mere  right,  which  migjit 
at  some  future  time  ripen  into  an  estate. 

For,  granting  that  we  are  right  in  the  assumption  that  neither  Kim- 
'  ball  or  Howe  had  a  vested  estate  in  the  easement  until  actual  diver- 
sion, and  granting  farther  the  truth  of  Howe's  statement  that  the  ex- 
tent of  his  share  was  to  depend  on  his  future  contributionh,  the  follow- 
ing conclusions  seem  to  follow  inevitably,  vij. :  Upon  the  completioa  of 
the  ditch  and  the  diversion  of  the  waier;  the  water  right  became 
vested  in  the  projectors  jointly,  or  rather,  perhaps,  as  tenants  in  com- 
mon, in  proportion  to  the  amount  advanced  by  each. 

Inajsmuch,  however,  as  Howe  had  advanced  nothing,  no  diare  vested 
in  him;  so  that  <m  the  nineteenth  July,  1856,  he  had  no  interest  in 
the  ditch  or  easement,  and  of  course  could  not  demand  of  defendants 
to  make  amends  for  the  davages.  . 

It  will  be  perceived  that  our  reasoning  altogether  pretermits  the  fact 
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that  Howe  worked  on  the  ditch  from  its  first  commencemeBt  till  its 
completioii.  The  reason  for  this  is  twofold  -^  Ist  Because  we  infer 
from  Howe's  statement,  that  the  contribution  of  eadi  of  the  adrentiir- 
ers  was  to  be  in  money  or  its  equivalent  in  materials.  The  very  object 
of  this  contribution  of  each  of  the  adyenturers  was  to  employ  laborers. 
2d.  Because  he  was  compensated  for  his  labor  in  a  way  entirely  incon- 
sistent with  the  idea  of  his  receinng  a  share  of  the  ditch  for  it,  ris.,  by 
receiving  seven  dollars  per  day  for  it,  for  the  whole  time  he  was 
engaged.  By  accepting  this  sum  as  compensation  for  all  his  rights^ 
Howe  estopped  himself  from  saying  eit&er  to  his  oo-adventuren^  or  to 
a  mere  stranger^  that  he  ever  had  an  interest,  or  that  he  was  entitied 
to  recover  damages  from  them  for  any  act  done  either  before  or  after 
such  acceptance. 

Upon  this  reasoning,  we  think  it  clear  that  the  deposition  ought  to 
have  been  admitted  in  evidence,  and  that  his  Honor  erred  in  ezdnd- 
ing  it. 

II.  The  Court  erred  in  refusing  to  set  aside  the  verdiet  and  order 
a  new  trial. 

This  motion  was  predicated  on  several  grounds;  the  prineipal  of 
which  were  **  that  the  verdict  was  contrary  to  evidence,"  and  **  erret 
in  law  occurring  at  the  trial,  and  excepted  to  by  the  plaintiffa" 

We  contend  that  the  verdict  was  contrary  to  the  evidence. 

We  are  aware  of  the  great  unwillingness  of  the  Court  in  ordinary 
cases  to  interfere  with  the  verdict  of  a  jury,  or  with  the  aetioii  of  a 
SiM  Prius  Court  in  sustaining  such  verdict.  Nothing  in  our  opinion 
can  be  more  laudable  than  this  spirit  in  an  Appellate  Court 

But  cases  must  often  arise,  and  we  know  have  arisen  in  oar  State, 
^vhere  the  ends  of  justice  imperatively  demand  the  exercise  of  this 
Court's  undoubted  prerogative  to  supervise  the  verdicts  of  juries,  and 
set  them  aside,  if  in  conflict  with  testimony.  O^eef e  v.  Conningham, 
9  Cal.  Eep.,  p.  589;  Bagley  t;.  Baton,  8  Ibid.  159;  9  Ibid.  430; 
Same  case,  July  Term^  1858.  The  case  at  bar,  we  think,  fa  one  of 
cases. 


(Counsel  here  reviewed  the  evidence  ni  great  length.) 

m.  The  Court  erred  in  refusing  instructions  numbered  7,  9  and  9, 
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offered  by  plaintiff,  and  in  giving  the  instructions  numbered  from  1  to 
11  inclufiive,  offered  by  the  defendants. 

It  would  be  somewhat  difficult  to  ascertain  his  Honor's  objections 
to  these  instructions,  had  he  not  himself  informed  us. 

As  regards  the  first,  (No.  7)  he  objects  that  it  is  not  predicated 
upon  the  evidence,  as  it  was  not  shown  that  the  plaintiffs  acquired 
any  right  to  the  disputed  water  in  1854. 

His  objection  to  eur  position  that  abandonment  is  a  special  defense, 
and  must  be  specially  pleaded,  is  that  we  should  hav6  objected  to  the 
introduction  of  any  proof  of  abandonment  if  it  was  not  warranted  by 
the  pleadings,  etc  He  then  proceeds  to  remark  that  he  fully  explained 
the  doctrine  of  relaiion  to  the  jury,  etc. 

Now  it  seems  to  us  that  it  is  upon  this  very  doctrine  of  relation  that 
we  differ  from  the  learned  Judge.  He  says  there  is  no  proof  that  we 
acquired  any  rights  etc,  in  1854.  But  we  say,  that  according  to  the 
very  doctrine  of  relaiion  mentioned  by  him  —  if  we  commenced  our 
operations  to  divert  the  Sebastopol  water  in  1854,  and  completed  them 
in  1856 — our  acquisition  of  the  easement  relates  back  and  dates  from 
the  year  1854;  that  is  to  say,  by  construction  of  law  we  are  supposed, 
as  against  all  subsequent  intruders,  to  have  acquired  our  right  in  that 
year.  Eelly  v.  The  Natoma  Water  Co.,  6  Cal.  Sep.,  p.  105;  Barnes 
i;.  Stark,  4  Cal.  Bep.,  p.  414.  See  also,  Yiner's  Abr.,  title  Relaiion; 
Jackson  v.  McCall,  3  Cowen  Bep.,  p.  80;  Jackson  v.  Bull,  1  Johns. 
Cas.,  p.  81;  Jackson  tf.  Baymond,  Ibid.,  p.  85,  note;  Case  v.  De 
Qoes,  S  Caine's  Cas.,  p.  262;  Jackson  v.  Bard,  4  Johns.  Bep.,  p. 
234. 

In  Heath  t;.  Boss,  a  patent  for  land  dated  the  fourth  of  December, 
but  which  did  not  pass  the  great  seal  until  the  twenty-eighth,  was  held 
to  relate  back  so  as  to  vest  the  title  in  the  patentee  from  the  date.  12 
Johns.  Bep.,  p.  140. 

The  authorities  are  quite  numerous,  but  the  above  will  suffice. 

The  true  import  of  the  doctrine  of  relaUon  being  established,  no  one 
will  deny  the  legal  propriety  of  the  instruction.  It  merely  reiterates 
the  well  known  rule,  that  the  existence  of  a  right  being  shown,  its  con- 
tinuance will  be  presumed,  and  that  the  burthen  of  disproving  its 
present  existence  is  with  those  who  deny  it 
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The  other  point  of  difference  between  the  Court  and  onrselveB  is 
ujxm  a  mere  question  of  lact  He  says  we  ought  to  have  objected  to 
the  defendants'  evidence  of  the  plaintifEs*  abandonment;  thereby  im- 
jflying  that  evidence  was  offered  by  the  defendants  expressly  to  prove 
abandonment 
Nov,  as  a  matter  of  fact,  no  such  evidence  was  offered* 
All  the  evidence  offered  by  the  defendants  was  admissible  in  some 
point  of  view.  No  evidence  was  offered  avowedly  for  the  purpose  of 
showing  an  abandonment  What  we  objected  to  was  the  attempt  of 
the  defendants  to  infer  from  the  general  circumstances  and  history  of 
the  case  abandonment  by  the  plaintiffs,  and  to  impress  such  inference 
npgn  the  jury.  In  our  9tb  instruction  we  distinctly  affirm  that  the 
defendants  must  plead  an  abandonment  by  the  plaintiffs^  and  prove  it; 
which  we  would  scarcely  have  said,  had  the  defendants  actually  intro* 
duoed  such  proof.  Our  point  was,  that  the  defendants  were  trying 
to  avail  themselves  of  an  abandonment  on  our  part  without  having 
pleaded  or  proved  it. 

Instructions  are  frequently  asked  for  no  o&er  purpose  than  to 
lefnte  the  erroneous  position  of  counsel,  when  it  is  apprdiended  tiiat 
their  error  may  be  imposed^  upon  the  minds  of  the  jury.  And  oar 
instniction  could  be  sustained  upon  this  ground,  if  on  no  other. 

An  abandonment,  properly  so  called,  can  only  be  voluntary.  But 
theie  are  cases  where  a  non  user  for  a  given  period  will  be  regarded 
a8  tantamount  to  the  expression  of  a  determination  to  abandon.  It  is 
this  latter  sort  of  abandonment  which  bears  so  striking  a  resemblance 
to  a  forfeiture;  for  in  ninety-nine  out  of  every  one  hundred  instances 
of  abandonment  by  non^user,  the  will  does  not  in  fact  consent  S 
Koifs  C(»n.,  sees.  448,  449,  450. 

AH  authorities  concur  in  holding  that  a  right  can  only  be  lost  by  nm^ 
user  where  the  non-user  extends  over  a  period  sufficient  to  vest  a  title 
by  prescription.  Domafs  Civil  Law,  seo.  1030;  3  Eenfs  Com.,  see. 
448;  Lawi^ioe  «.  Obee,  3  Campbell,  514;  Coming  v.  QoviA,  16 
Wend.  513 ;  YeaHe  v.  Nace,  2  Wharton's  Bep.  123. 

The  same  principle  has  been  applied  by  this  Court  to  water  privi- 
leges on  the  public  lands,  and  to  mining  claims.  Crandall  v.  Wood% 
S  CaL  Bep.  136;  Partridge  v.  Townsend  et  ob.,  July  Term,  1868. 
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The  latter  case  is  exactly  in  point 

The  Civil  Law  in  this  respect  agrees  literally  with  ours.  Indeed  it 
seems  to  he  taken  for  granted,  that  our  law  of  easements  and  serri- 
tudes  was  derived  from  the  Roman  Law.  Domat^s  Civil  Law^  tec. 
1030,  et  seq. 

The  principle  has  often  been  applied  to  offices  and  other  franchiaes. 

From  the  various  reported  cases  the  following  nile  of  procedure  may 
be  adduced: 

When  a  man  holds  a  right  of  franchise  of  public  nature,  and  it  is 
alleged  that  he  has  abandoned  it  by  non-^user^  the  fact  can  only  be 
definitely  ascertained  and  adjudged  by  a  judicial  proceeding  in  which 
the  question  is  directly  involved.    Hardin  v.  Page,  8  B.  Monroe,  648. 

Vmndief  &  Stewart  for  Respondents. 

The  witness  Howe  sold  out  of  the  ditch  on  tiie  nineteenth  of  July, 
1856. 

The  damages  are  claimed  for  about  one  year  of  the  time  while  Howe- 
owned  one-half  of  the  ditch.  His  right  to  these  damages  he  did  not 
sell  with  his  interest  in  the  ditch,  and  could  not  if  he  would.  Oliver 
i;.  Walsh,  6  Cal.  456. 

Under  these  circumstances,  he  was  dearly  incompetent  by  the  mk 
in  Packer  ei  ai.  v.  Heaton  et  al.,  9  Cal.  568. 

A  very  metaphysical  argument  is  based  to  prove  that  Howe  was  not 
interested  in  the  daTna£^es  at  the  time  his  deposition  was  taken  — 
June  30tti,  1858. 

By  a  careful  perusal  of  Howe*s  examination  on  his  voir  dire,  it  will 
be  seen  that  the  circumstances  of  his  connection  with  the  ditch  enter- 
prise wore  about  as  follows: 

In  May,  1854,  KimbnTl  and  Howe  conceived  the  project  of  oon- 
structin<3:  the  ditch  described  as  the  Yuba  Ditch.  No  understanding 
was  then  had  between  them  as  to  what  proportion  of  the  ditch,  when 
completed,  should  belong  to  each. 

Howe  ^ve  his  personal  attention  and  labor,  and  Wmbal!  furnished 
all  the  money  that  was  furnished. 

But  nearly  everyfhinsr  except  what  was  done  by  Howe,  was  done  on 
a  credit  extended  to  them  mostly  by  Johnson  ft  Hickok.    Iliey  went 
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on  in  this  way,  without  any  agreement  or  understanding  between 
themselvefi/tili  July,  1856,  one  year  after  the  completion  of  the  ditch 
to  the  water  in  dispute^  when  they  got  into  difficulty  with  the  defend- 
ants about  this  water. 

Howe  and  Eimball  were  by  thia  time  indebted  to  Johnaon  &  Hickok 
for  oaeans  advanced  to  carry  on  the  work,  in  the  gum  of  about  ten 
thousand  dollars. 

On  the  nineteenth  of  July,  1856,  Howe  sold  to  Kimball  his  entire 
interest  in  the  concern,  describing  it  as  one-half.  The  consideration 
of  this  sale  is  stated  by  Howe  to  have  been  that  he  should  receive  a 
sum  equal  to  seven  dollars  for  each  day  be  had  worked  on  the  ditch; 
that  he  should  be  furnished  work  on  the  ditch  for  the  future  at  the 
same  rate,  and  that  he  should  be  discharged  from  all  liabilities  for- 
merly incurred,  and  particularly  from  all  liability  to  Johnson  & 
Hickok,  which  was  their  principal,  if  not  their  only  liability. 

For  the  purpose  of  discharging  this  liability,  it  was  arranged  at  the 
same  time  that  Kimball  should  convey  to  Johnson  &  Hickok  two-fifths 
of  the  ditch;  for  it  seems  that  Kimball  was  at  this  time  as  destitute  of 
means  as  Howe,  and  that  neither  could  pay  in  any  other  way  than  by 
selling  a  portion  of  their  ditch. 

There  is  no  evidence  that  the  interest  of  either  Howe  or  Kimball 
was  to  terminate  on  the  failure  of  either  to  pay  his  portion  of  the 
cipenses,  nor  that  the  quantity  of  either  of  their  interests  should  be 
r^ulated  by  the  sum  paid  into  the  concern  by  either  of  them. 

Howe  never  did  hold  his  interest  under  Kimball  in  any  way.  He 
was  the  first  to  discover  the  water  and  the  route;  the  first  and  the 
last  to  work  upon  it.  There  were  no  conditions  attached  to  his  tenure 
which  might  not  with  equal  propriety  be  said  to  have  attached  to  that 
of  Kimball. 

They  both  acquired  and  held  (till  Howe  sold  out)  the  same  diarac- 
ter  of  title. 

It  is  true  t]iat  neither  of  them  acqiiired  such  a  right  to  the  ubs  of 
the  water  in  dispute,  as  would  enable  them  to  maintain  an  action 
for  the  diversion  of  it>  until  their  ditc*  was  capable  of  receiving  it 

The  ditdi  was  so  completed,  according  to  their  testimony,  in 
August,  1855,  nearly  one  year  before  Howe  sold  out;  during  all  which 
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time  plaintiffs  claim  damages,  and  haye  a  right  to  recoyer  far  tiiat 
time,  if  at  all. 

A  condition  npon  which  a  f orfeitnie  can  be  based,  mnst  be  the  sub- 
ject of  an  express  contract  Here,  then,  is  no  CDntract  with  a  condi- 
tion either  express  or  implied. 

An  entry  by  the  grantor  or  feoffer  for  condition  broken,  implies  a 
grant  or  feoffment  on  condition.  In  this  case,  there  is  no  grant  or 
feoffment  on  condition,  or  otherwise. 

Howe  did  not  derive  or  hold  his  title  from  or  imder  Eimball  in  any 
manner  known  to  the  law.  Kimball  never  had  any  "  old  estate  '*  in 
Howe's  share  of  the  properly;  how,  then,  conld  he ''  be  in  as  of  hia  old 
estate?** 

For  the  purpose  of  making  their  theory  fit  the  facts  of  this  case,  fhe 
learned  counsel  deny  that  there  was  any  valid  conveyance  from  Howe 
to  Kimball  for  want  of  any  consideration. 

We  think  there  was  a  good  consideration.  Howe's  discharge  from 
their  joint  liability  to  Johnson  &  Hickok  for  ten  thousand  doUaro,  was 
something  very  much  resembling  a  consideration.  Seven  dollars  per 
day  for  all  the  time  he  had  worked,  when  wages  were  only  four  doUais, 
might  be  taken  for  some  part  of  a  consideration,  especially  when  ac- 
cording to  the  theory  of  counsel,  Kimball  was  under  no  l^al  obliga- 
tion to  pay  anything  for  his  past  labor. 

The  other  position  assigned  to  the  witness  Howe  is,  that  he  never 
had  any  vested  interest  in  any  portion  of  the  property,  for  the  reasons 
that  by  the  original  agreement  his  interest  was  to  be  only  in  propor- 
tion to  the  amount  contributed  by  him  to  the  joint  concern,  and  tliat 
he  never  contributed  anything,  and  therefore  had  no  interest. 

In  answer  to  this  it  is  only  necessary  to  say,  first,  there  never  was 
any  such  agreement,  and  the  record  will  not  show  it. 

Howe  could  not  assign  his  interest  in  the  damages.  Oliver  9. 
Walsh,  6  Cal.  466. 

And,  being  interested  in  a  part  of  fhe  damages  claimed,  he  was 
incompetent    Packer  v.  Heoton,  9  Cal.  571 ;  Oage  v.  Stewart,  4  John. 


The  second  point  made  by  appellant  ia,  that  flie  evidence  does  not 

justify  the  verdict  of  the  jury. 
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(On  this  point  counsel  for  rcBpondents  abo  went  into  a  lengthy  di»^ 
cnssion  of  the  fact&) 

We  are  referred  to  the  case  of  Conger  «.  Weaver,  for  authority  to 
set  aside  the  verdict  of  the  jniy  in  this  case.  All  that  was  decided  in 
that  case  was,  that  this  Conrt  would  not  disturb  the  verdict  when  there 
was  any  evidence  to  sostain  it.    That  is  all  we  aak  in  this  case. 

This  Court  will  not  disturb  a  verdict  where  the  evidence  is  conflict- 
ing. Had  the  verdict  in  this  case  been  for  plaintiffs,  their  evidence 
might  sustain  it,  though  we  do  not  donbt  that  the  prepondenuQoe  of 
evidence  is  with  the  defendants. 

The  third  error  relied  on  is  the  refusal  of  the  District  Conrt  to  give 
the  instructions  numbered  7,  8  and  9,  asked  by  appellants. 

Number  7  was  properly  refused,  because  there  was  no  evidence 
tending  to  show  that  plaintiffs  acquired  any  right  to  the  water  by  any- 
thing they  did  in  that  year;  for  by  their  own  showing,  they  could  not 
have  appropriated  the  water  before  August,  1856;  and  if  their  right 
was  to  be  dated  back  to  1854,  it  must  have  been  by  virtue  of  the  law 
of  relation  which  had  been  fully  explained  to  the  jury  in  the  instruc- 
tions given.  It  was  also  bad,  for  the  reason  that  the  issue  of  ^^  aband- 
onment'^ had  not  been  made  before  the  jury  either  in  the  pleadings 
(as  contended  by  counsel)  or  the  argument  to  the  jury. 

It  is  admitted  that  the  issue  of  abandonment  was  not  made  by  the 
pleadings,  and  that  all  the  evidence  was  proper  under  the  pleadings. 

Why,  then,  was  an  instruction  on  that  question  required,  unleias  it 
had  been  daimed  by  defendants,  that  there  was  such  an  issue?  which 
was  not  the  fact  The  questions  made  to  the  jury,  as  before  stated; 
were  as  to  plaintiffs'  int^tton  to  take  up  the  water  before  defendants 
appropriated  it;  and  if  so,  had  plaintiffs  followed  up  that  intuition 
with  due  diligence,  or  such  acts  as  would,  with  them,  date  back  their 
right  by  relation? 

Number  8  was  properly  refused,  for  the  reason  fliat  it  was  calculated 
to  mislead  the  jury.  It  was  competent  for  defendants  to  plead  prior 
location,  and  prove  it  by  showing  the  time  of  their  location,  and  rebut- 
ting plaintiffs'  location  in  1854,  by  showing  that  they  had  not  used 
snch  diligence  aa  would  entitle  them  to  date  their  right  back  by  rela- 
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tion  to  that  date.    All  this  could  be  done^  aad  wM^done,  witivrnt  rais- 
ing the  issue  of  abandonment. 

But  we  will  here  remark,  that  we  know  of  no  rule  which  would 
lequire  abandonment  in  a  oaae  like  this  to  be  pleaded  specially.  The 
plaintiffs  haye  not  specially  set  out  in  their  complaint  the  dreum- 
stances  on  which  they  intended  to  rely  to  establish  their  right,  and  it 
may  well  happen  that  defendants  would  have  no  notice  of  them  till 
they  were  introduced  in  evidence. 
Number  9  is  subject  to  the  same  objections  as  7  apd  8, 
Appellants  also  assign  as  error  the  giving  of  defendants'  instructions 
from  1  to  11 ;  but  as  they  have  not  attempted  to  point  out  the  error, 
we  are  not  required  to  notioe  them. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Tbrry,  C.  J., 
concurring. 

This  is  an  action  for  the  diversion  of  water,  and  the  main  question 
was  the  priority  of  appropriation.  On  the  trial  the  plaintiffs  offered 
one  Howe  as  a  witness.  He  was  sworn  on  his  voir  dire,  and  upon  the 
facts  stated  by  him  on  his  examination,  was  objected  to  as  incom- 
petent because  interested,  and  excluded  by  the  Court.  The  correct- 
ness of  this  ruling  is  impeached  by  the  appellantE^  and  is  the  first 
error  assigned.  The  facts  which  determine  this  question  of  the  interest 
of  the  witness  are  these:  Witness  was,  in  1854,  an  owner  in  the 
Yuba  Ditch  Company,  in  respect  to  the  water  of  which  this  suit  is — 
in  1854  till  1856  —  was  also  an  owner  in  a  ditch  called  the  Kimball 
Ditch,  from  July,  1853,  till  August^  1854;  sold  his  interest  in  the 
Yuba  Biver  Ditch  Company  to  Harlow  Kimball;  the  witness'  interest 
in  the  Kimball  Ditch  was  sold  by  the  Sheriff ;  sold  interest  in  the  Yuba 
Ditch  Company  in  July,  1856  —  latter  part  of  it;  don't  know  exactly 
the  date.  Being  asked  as  to  the  extent  of  his  interest  in  the  Yuba 
Ditch,  the  witness  stated:  ^'We  were  partners,  and  took  up  the 
water;  I'  owned  one-half  of  it  then;  that  was  what  I  supposed  when 
we  took  it  up;  I  sold  my  whole  right  then;  I  oould  not  tdl  how  much 
I  did  own,  for  I  never  had  paid  a  cent  on  it."  **  There  was  a  dispute 
about  the  water  of  the  Yuba  Ditch,  or  part  of  it,  when  witness  sold; 
made  a  deed  to  Kimball,  when  he  sold  it;  was  paid  for  it;  was  paid 
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by  note  about  first  of  April,  1858,  between  first  and  fifteenth;  took 
no  mortgage  or  other  security.  Being  asked  how  he  came  to  settle 
and  take  the  note  just  before  the  trial  in  this  s]ait>  in  April,  1858, 
answered:  "  I  was  not  able  to  go  on  with  it,  and  I  told  them  if  thc\ 
wonld  pay  me  seven  dollars  per  day  I  would  take  it  and  release  them, 
and  hare  no  claim  on  the  ditch;  bargain  made  with  Harlow  Kimball; 
the  note  given,  witness  supposes,  was  to  enable  him  to  testify;  Kim- 
ball, Johnson  and  Hickok  gave  their  notes;  Kimball  sold  to  Johnson 
and  Hickok  two-fifth  interests  the  day  witness  sold  to  them;  never 
had  a  settlement  from  the  commencement  of  the  ditch;  they  were 
owing  witness  $1,000;  claimed  to  hold  the  ditch  for  his  debt — for 
work  on  it;  never  been  paid  a  dollar;  Kimball  and  Hickok  told  me 
to  bring  in  account,  and  they  would  settle  if  On  crosa-examination, 
witness  said :  "  In  April,  1858,  was  not  interested  then  or  after  the 
deed  was  made.  No  other  interest  than  the  claim  for  this  money;  no 
mortgage  or  other  security  for  this  money;  the  deed  of  the  Yuba 
Ditch  Company  to  Kimball  was  made  for  tiie  purpose  of  Kimball's 
transferring  a  portion  of  witness'  interest  to  Johnson  and  Hickok  for 
heavy  indebtedness  due  from  witne^  and  Kimball  as  ownera  of  the 
Tuba  River  Ditch.  Kimball  at  the  time  witness  transferred  to  him, 
transferred  two-fifths  of  this  ditch  to  Johnson  and  Hickok,  and  they 
canceled  all  the  indebtedness  due  from  witness  and  Kimball;  sold 
out  all  his  (witness')  right,  because  witness  was  in  debt  on  it>  and 
could  not  go  on  with  it** — ^^was  it  understood  that  both  were  to  be 
Tesponsible  for  debts?  thinks  things  got  were  charged  to  Kimball. 
Witness  never  paid  anything;  Kimball  paid  all  that  was  paid;  witness 
had  ran  behind  all  the  time.  When  we  first  took  the  ditch  my  share 
was  one-half,  and  when  it  ran  behind  I  never  could  exactly  know  what 
it  was;  deeded  to  Kimball  one-half;  did  it  to  cover  the  greatest  inter- 
est witness  ever  had;  the  deed  to  Kimball  and  from  Johnson  and 
Hickok  an  parte  of  the  same  transaction;  so  understood  to  be  before- 
hand; was  to  give  witness  seven  dollars  a  day  for  all  the  work  witness 
had  done  from  the  commencement,  and  to  assume  the  debts/' 

The  deposition  of  the  witness  was  taken,  and  tended  to  prove  facsts 
material  to  the  issue  in  support  of  the  plaintiffs'  action.  This  deposi- 
tion being  offered  by  the  plaintiffs,  was  objected  to  by  the  defendants 


/ 
^ 


> 


► 


46  SUPREME  COUET  —  JANUABY  TEBM,  1859, 

Kimball  v.^Gearliart. 

upon  the  showing  made  on  the  voir  dire,  and  also  for  another  reason^ 
which  it  is  not  necessary  to  consider^  as  it  is  embraced  in  the  answer 
of  the  witness.  The  plaintiffs  offered  in  rebuttal  an  entry  made  in 
this  case  at  the  April  Term,  1858,  to  this  effect:  ^  On  motion  of 
plaintiffs'  attorneys  it  is  ordered,  iliat  plaintifib  hare  leaTe  to  strike 
from  their  complaint  their  claim  for  damages  previous  to  July  19th, 
1856  —  the  date  of  Howe's  deed  to  Eimball/'  But  no  amendment  to 
the  complaint  in  this  respect  seems  to  have  been  made.  The  plaintiffs 
also  offered  a  paper  in  these  words:  '^The  plaintiffs  in  the  above 
entitled  cause  release  and  remit  to  the  defendants  in  said  cause  all 
claim  and  demand  for  damages  contained  in  their  complaint  for  the 
whole  of  the  month  of  July  up  to  the  first  day  of  August,  A.  D. 
1856. 

(Signed)  gnniALT,  &  Co. 

By  their  Attorneys,  H.  I.  TnoBirtON,  Jr.,  and  J.  &  MoCohnbu..'' 

And  filed  it  among  the  papers  in  the  cause* 

The  declaration  is  for  damagai  for  the  diveision  of  water  for  1886 
and  succeeding  years. 

It  is  unnecessary  to  consider  these  matters  subsequent  to  the  taking 
of  the  deposition  which  was  introduced  to  give  it  effect  The  mere 
order  permitting  an  amendment  of  the  complaint  was  of  no  effect 
unless  and  until  complied  with.  The  release  or  remittitur  was  of  no 
force,  even  if  the. attorneys  at  law  signing  it  had  any  legal  authority 
to  execute  it,  which,  to  say  the  least,  is  extremely  questionable:  for 
the  plain  reason  that  to  make  the  testimony  of  the  witness  admissible, 
he  must  have  been  competent  at  the  time  of  the  taking  of  his  depoei- 
tion,  It  is  of  no  importance  that  he  is  competent  afterwards,  as  k 
is  the  effect  of  the  interest  on  the  witness  which  disqualifies  him. 
Whether  he  was  interested  or  not  depends  on  the  issue;  that  issue, 
in  this  case,  upon  the  pleadings,  was  the  title  to  damages  arising  from 
a  diversion  of  water  before  1856$  and  this  question,  of  course, 
depended  upon  the  ownership  of  the  water,  such  ownership  following 
from  the  fact  of  prior  appropriation.  The  question  of  interest  then 
rests  on  this:    Would  the  witness  have  gained  or  lost  by  the  verdict? 
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It  seems  that  he  and  Eamball  were  joint  owBfirs  before  the  date  of  the 
deed  to  Kimball,  in  July,  1856.  For  any  injuiy  to  or  an  appropria- 
tion of  the  common  property,  while  they  were  such  joint  pwners,  these 
oumers  were  entitled  to  damages.  If  a  recovery  had  been  had  by 
one,  the  benefit  would  have  resulted  to  both.  The  partner  or  tenant 
in  common  would  have  hdd  these  damages  in  truat  for  both,  just  as  if 
the  defendants  had  voluntarily  paid  the  amount  of  these  damages  to 
one  of  these  owners.  The  sum  so  paid  would  have  been  the  property 
of  both.  The  subsequent  deed^  to  Kimball,  though  it  carried  the 
property  and  the  future  use  of  the  water,  did  not  retroact  and  carry 
the  right  to  damages  for  the  past  illegal  use  of  it,  any  more  than  a- 
deed  to  land  carries  the  remedies  for  past  trespasses.  An  ingenious 
argument  is  made  by  the  appellants'  coimael  to  show  that  by  the  f  afluro 
of  Howe  to  pay  his  proportion  of  expenses,  the  estate  he  had  was  for* 
feited  as  a  condition  subsequently  broken,  and  that  all  remedies 
and  rights  touching  the  estate,  by  rdation,  attach  to  the  other  party. 
We  are  unable  to  see  the  force  of  the  argument  It  is  equally 
unfounded  in  law  and  in  fact,  for  here  there  was  no  original,  inde- 
pendent estate  in  Kimball ;  he  made  no  deed  or  contract  on  condition 
subsequent  If  not  estopped  by  the  deed  from  Howe  to  deny  Howe's 
title,  the  facts  sufficiently  show,  notwithstanding  his  not  very  satisfac- 
tory explanations,  that  Kimball  and  Howe  were  partners  in  this  adven- 
tuie,  with  equal  rights  in  the  subject  of  it,  and  it  is  evident  that  the 
mere  failure  of  one  partner  to  pay  his  proportion  of  expenses,  or  of 
the  debts  of  the  concern,  does  not  forfeit  his  rights  in  the  common 
property.  We  think,  in  the  aspect  in  which  this  witness  presented 
himself,  it  is  the  case  of  one  partner  suing  for  an  injury  done  to  the 
firm  property,  and  calling  the  other  as  a  witness  to  prove  his  case. 

The  argument  founded  upon  the  peculiar  nature  of  this  property  is 
more  subtle  than  sound.  It  is  true  that  the  mere  right  to  water  is 
a  sort  of  incorporeal  thing;  but  the  water  itself  is  substantial  and 
tnigible,  and  as  the  right  gives  the  control  and  possession  of  this  com- 
modity, and  entitles  the  party  to  damages  for  its  diversion  bv  another, 
we  do  not  see  why  this  right  may  not  be  acquired  by  two  or  more 
acting  together,  or  why,  when  they  do  acquire  it,  they  rio  not  hold  it 
as  other  properly,  and  may  not  sue  as  such  for  any  imlawf ul  interfer- 
ence with  it 
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The  Court,  therefore,  did  not  err  in  excluding  this  deposition.  Nor 
do  we  see  in  the  statement  of  this  witness,  when  properly  construed, 
any  evidence  of  abdndenment  Howe  and  Kimball  acquired  this  prop- 
erty as  partners ;  for  a  sufficient  consideration  one  relinquishes  to  the 
other  his  interest  in  the  joint  property.  The  nature  of  the  property 
has  no  effect  on  the  transaction.  It  is  the  common  case  of  a  bargain 
and  sale  by  one  partner  to  another,  none  the  less  partaking  of  the 
nature  of  a  bargain  and  sale,  because  the  selling  partner  was  in- 
debted to  his  associate  on  account  of  the  firm  business,  and,  for  this 
purpose,  makes  the  sale. 

The  next  question  is,  whether  fJie  verdict  is  so  clearly  against  the 
weight  of  evidence,  that  we  are  called  upon  to  reverse  the  judgment 
of  the  District  Court  before  whom  it  was  given,  and  grant  a  new  trial  ? 
This  Court  has  so  frequently  held  that  it  would  only  interfere  in  extra- 
ordinary cases  with  the  decisions  of  the  lower  Courts  in  this  respect, 
that  it  is  useless  to  repeat  the  rule  laid  down.  It  is  almost  impossible 
for  an  Appellate  Court  to  satisfy  itself  in  a  decision  upon  such  mat- 
ters —  so  much  depends  upon  the  manner,  bearing,  character  of  wit- 
nesses, and  the  peculiar  circumstances  which  the  transcript  fails  to 
preserve,  which  give  value  and  weight  to  testimony. 

The  main  question  was  as  to  the  priority  of  location  of  this  ditch, 
and  this  depended  very  much  upon  the  general  fact  whether  the  plain- 
tiffs had  done  such  acts  in  1854  as  would,  in  August,  1855,  when  they 
completed  their  ditch  to  the  water  in  dispute,  entitle  them  to  invoke 
the  doctrine  of  relation,  and  get  in,  in  advance  of  the  actual  appropri- 
ation of  the  water  by  the  defendants ;  and  upon  this  questioti  there  was 
no  little  conflict  in  the  proofs.  The  conflict  li  in  respect  to  the  dates 
and  character  of  the  particular  acts  from  which  the  appropriation  is 
inferred.  If  there  were  no  other  circumstances  of  conflict  than  thoee 
contained  in  the  testimony  of  James  as  to  the  time  of  markinj?  the 
trees,  this  would,  perhaps,  be  sufficient  to  be  left  to  the  jury  for  them 
to  determine  tho  weight  and  effect  of  the  proofs.  But  there  are 
various  other  matters  of  more  or  less  weight,  such  as  tiie  admissions 
of  Howe  and  the  like. 

The  points  made  by  the  appellant*?  question  the  proprietr  of  certain 
instructions  given,  and  of  the  refusal  of  other  instructioiis  asked. 
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A  large  number  of  instructions  were  given  by  the  Court,  and  several 
refused.  Those  given  ape  expressed  with  great  clearness  and  preci- 
sion. They  embody  the  law  as  ruled  by  this  Court,  and  propositioni* 
necessarily  resulting  from  those  settled  heretofore.  Sereral  in8tre<>' 
tions  were  refused  by  the  Court.  They  are  marked  seven,  eight  and 
nine  of  the  list  of  those  asked  for  by  the  plaintiff.  The  seventh  instruc- 
tion was  to  this  effect:  That  if  the  plaintiffs  did,  in  the  Summer  of 
1854,  acquire  a  right  to  the  water  in  dispute,  then  the  law  presumes 
they  retained  the  right  so  by  them  acquired,  and  the  burthen  of  proving 
an  abandonment  on  their  part  is  with  the  defendant.  This  was  refused, 
because  there  was  no  testimony  showing.that  in  1864  the  plaintiffs  had 
acquired  any  such  right.  The  instruction,  as  it  stood,  was  at  le^st 
ambiguous,  and  calculated  to  mislead.  The  right  of  the  water  did 
not,  in  strictness,  accrue  until  the  completion  of  the  ditch  —  though 
the  initiatory  steps  in  1854  might,  by  force  of  the  subsequent  event, 
have  given  title  as  against  a  subsequent  appropriation  from  1854,  if 
done  in  that  year.  But  this  general  language,  though  pw*per  in  somo 
sense,  was  calculated  to  convey  a  wrong  impression,  as  the  jury  might 
have  inferred  that  these  acts,  of  themselves,  gave  a  right  to  the  water. 
When  the  Court  gave  its  reason  for  withholding  the  instruction,  the 
appellant,  if  he  desired  the  charge  as  to  the  abandonment  to  be  given 
to  the  jury  —  for  the  Court  had  fully  instructed  the  jury  as  to  the 
other  portions  asked  —  should  have  removed  this  objection  to  it. 
Indeed,  it  is  not  clear  that  the  whole  substance  of  the  legal  portion  of 
this  charge  had  not  already  been  given. 

The  eighth  and  ninth  instructions  are,  in  subetanee,  that  the  jury 
should  not  r^ard  any  proof  offered  of  abandonment,  inasmuch  as  no 
such  defense  as  abandonment  is  specifically  set  up  in  the  answer.  The 
complaint  is  general,  not  setting  forth  the  character  of  title,  or  the 
facts  constituting  the  title  of  plaintiff.  It  avers,  in  general  terms,  that 
**  on  or  about  the  month  of  July,  1854,  the  said  plaintiffs  and  their 
predecessors  claimed,  located,  appropriated  and  became  the  ownexs  of, 
and  became  entitled  to  the  possession,  use  and  enjoyment  of.  for  min- 
ing purposes,  the  water  and  waters  flowing,"  etc.  The  answer  denies 
tEis  general  avexmeni  Thus  is  put  in  issue  the  very  question  of  title, 
and  ^im  mrolves  necessarily  the  due  proseeution  of  ttie  work  after  the 
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appropriation^  or^  in  other  words,  after  the  indication  by  some  palpable 
and  unequivocal  outward  sign  of  the  intent  to  appropriate.  The  title 
to  the  water  does  not  arise^  as  we  have  intimated  before,  from  the 
manifestation  of  a  purpose  to  take,  but  from  the  effectual  prosecution 
of  that  purpose.  This  prosecution,  therefore,  is  a  necessary  element 
of  a  title,  and  the  negation  of  this,  the  abandoning  of  the  purpose,  is 
not  so  much  matter  in  avoidance  of  a  title,  as  it  is  matter  showing  that 
no  title  was  ever  obtained.  Besides,  if  parties  go  to  issue,  in  actions 
of  this  kind,  upon  general  averments  and  denials  of  title,  we  think 
that  anything  that  legally  supports  or  attacks  the  title  is  admissible  in 
evidence,  and  may  be  applied  by  the  jury  to  sustain  or  defeat  it 

The  other  instructions  are  not  liable  to  serious  objection.  Indeed, 
we  may  remark  that  all  the  instructions  given  by  the  Court  seem  not 
only  prepared  with  remarkable  care,  but  ttiat  they  present,  with  extra- 
ordinary clearness  and  accuracy,  the  various  questions  of  law^  bearing 
on  the  case,  to  the  jury. 

The  judgment  is  afl&rmed. 


I 


PEOPLE  *.  BIECHAM. 

A  Jadflrment  entered  on  tbe  forfeiture  of  a  recognisaneoi  te  tho  property  of  ttie 
State,  and  the  Lenrlilatnre  may  release  the  aamo  In  neh  form  and  on  tnch 
condltloni  as  It  thinks  pf^por  to  prescribe. 

It  was  the  Intention  of  the  Leglslatare,  by  the  twenty-fifth  section  of  tho  Aet 
creating  a  Board  of  Snperylsors  throng^oat  this  State,  to  transfer  from  the 
Courts  of  Sessions  to  the  Boards  of  SoperrlsorSt  the  general  and  special  powers 
and  duties  of  a  cItII  character,  which  had  before  the  passage  of  that  Aet,  boon 
▼eated  In  snch  COurt 

It  was  not  the  design.  In  this  manner,  to  repeal  any  law,  general  or  spedaU  Im> 
fore  existing ;  bnt  as,  under  tbe  decision  of  Bnrgoyne  «.  Tbe  Sapenrlsors,  (In  I 
Cal.)  a  question  of  the  constitutionality  of  those  laws  which  conferred  duties 
and  powers,  not  of  criminal  cognisance,  was  made,  the  I^glslatnre  meant  to  ro- 
more  the  difficulty  by  transferring  all  these  functtons  to  the  Boards  of  Buper- 
▼Isors. 

nie  Legislature,  In  tho  passage  stf  a  law,  may  v«fer  to  an  Act  unconstitutional  la 
Itself,  to  Indicate  Its  will  In  respect  to  a  oonstitotlonal  purpose.  WlMre 
power  has  been  misplaced  bj  tlM  Legislature,  and  thus  Its  act  becooM  qb- 
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constltc^<oiiftl  and  Totd,  It  may,  by  the  pamase  of  a  eonatltvtlonal  Uw,  tran«fer 

SQch  powers  to  another  trilmnal,  by  reference  to  Mieh  act 
The  fact  that  a  District  Attorney  has  or  Is  entitled  to  a  percentags  on  a  Jadfment 

In  fayor  of  the  State,  will  not  prvfent  the  Leflalatnie  fron  tlia  passaga  of  a 

law  releasing  the  Judgment. 
The  record  of  the  proceedings  of  a  Board  of  Soperrisors  aider  their  seal,  te  prima 

fQHe  eridenee  of  soch  proceedings. 

Appeal  from  the  Eleventh  District,  County  of  EI  Dorado. 

The  facts  of  this  case,  as  detailed  by  the  opinion  of  the  Court,  are 

as  follows: 

Bircham  entered  into  a  recognizance,  with  sureties,  to  appear  and 
answer  the  charge  of  manslaughter.  Afterwards  an  indictment  iras 
foimd  against  him  for  this  offense.  On  the  twenty-ninth  of  January, 
1853^  the  defendant  was  called  in  the  District  Court,  and  not  appear- 
ing, his  undertaking  was  declared  forfeited.  Subsequently  suit  was 
brought  against  the  defendant  and  his  sureties  on  this  undertaking, 
and  on  the  sixteenth  of  May,  1853,  judgment  rendered  by  default 
Bircham  appeared  after  this,  and  was  tried  and  acquitted.  On  the 
twenty-sixtti  of  May,  the  Legislature  passed  **  An  Act  for  the  Relief 
of  Bircham  and^  his  sureties."  This  Act  is  found  in  the  pamphlet 
Acts  of  that  3rear,  (p.  178)  and  is  as  follows:  *^  The  Court  of  Sessions 
of  EI  Dorado  County  are  hereby  authorized  to  release  John  0.  Bir- 
cham and  his  sureties,  from  liability  upon  any  recognizance  or  obliga- 
tion entered  by  him  or  them,  for  the  appearance  of  said  Bircham  be- 
fore said  Court,  on  a  charge  of  manslaughter,  and  upon  any  judgment 
nbiained,  or  to  be  obtained,  on  said  recognizance  or  obligation.'^  The 
Court  of  Sessions  took  no  action  imder  this  statute.  The  Board  of 
Snperrisors,  however,  in  November,  1856,  passed  an  order  releasing 
the  judgment,  and  ordering  return  of  the*  execution.  The  District 
Court,  in  December,  1856,  on  motion,  set  aside  the  judgment,  and  or- 
dered a  return  of  the  execution  which  had  been  issued  on  the  judg- 
ment; from  which  order  the  People  appealed  to  this  Court. 

Attorney  General  for  Appellant 

^1.  That  the  Board  of  Supervisors  bad  no  jurisdiction  in  the 
premises,  and  acted  without  authority  of  law.* 
We  are  told  that  the  power  eonfened  upon  the  Court  of  Seasiona  to 
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release  Bircham,  et  al.,  was  transferred  to  the  Board  of  Supervisors, 
by  the  seetion  33-34. 

To  which  we  answer:  First,  that  the  section  quoted  was  only 
designed  to  confer  upon  Boards  of  Supervisors  such  general  powers  as 
had  been  exercised  by  Courts  of  Sessions  by  virtue  of  general  laws, 
and  not  to  cover  such  special  powers  as  had  been  conferred  by  special 
acts  upon  particular  and  isolated  Boards.  This  act  belonged  to  tbe 
latter  class. 

Secondly,  the  Act,  when  it  attempted  to  confer  unconstitutional 
powers  upon  the  Court  of  Sessions^  became  and  was  a  dead  letter.  It 
was  absolutely  void,  and  being  void,  could  not  be  subsequently  revived. 
See  Phelan  v.  Supervisors,  ftc 

The  spirit  and  intention  of  the  twenty-fifth  section  of  the  fourth 
article  of  the  State  Constitution,  would  forbid  the  passage  of  an  Act 
like  this,  which  attempts  by  one  general  sweep  to  confer  upon  one 
tribunal  the  powers  and  duties  named  and  set  forth  in  many  Acts, 
running  through  a  series  of  years,  which  have  been  attempted  to  be 
exercised  by  another.  Each  new  Act  should  embrace  within  itself  all 
powers,  duties,  and  rights  it  is  intended  to  confer,  and  its  '^  title  " 
should  clearly  indicate  the  contents  of  the  body. 

2.  The  order  with  or  without  authority  of  law  is  void,  because  it 
divests  vested  rights  of  the  then  District  Attorney,  who  prosecuted  to 
final  judgment,  caused  an  execution  to  be  issued,  ftc,  ftc. 

It  is  maintained  that  an  Attorney  has  no  lien  upon  a  judgment,  and 
the  case  of  ex  parte  Kyle  (1  CaL  Sep.,  331)  is  cited^  but  we  appre- 
hend the  case  does  not  apply. 

John  Hume,  for  Bespondent 

The  first  question  is  as  to  whether  the  Board  of  Supervisors  had  any 
authority  to  make  the  order. 

The  debt  due  upon  this  undertaking  was  the  property  of  the  State 
of  California,  and  belonged  to  the  general  fund,  if  paid  in.  Sec  Codi- 
fied Laws,  page  86,  section  4;  also  same  section  in  Wood's  Digest, 
art  833,  sec.  4. 

The  Legislature  of  this  State  have  the  sole  and  exclusive  control  of 
aD  moneys  belonging  to  the  general  fund,  and  may  dbpoae  of  such 
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fund  88  in  their  discretion  may  be  deemed  proper;  ao  that  heretofore 
they  have  repeatedly  paid  out  money  out  of  such  fund  for  charity  and 
other  purposes^  which  were  not  legal  daims  against  the  State.  The 
Lt^gidature  had  then  the  right  to  release  this  recognizance  and  jndg- 
menty  just  as  much  as  if  such  right  lodged  in  a  private  creditor. 

If  this  view  is  correct,  then  it  seems  that  the  Act  of  March  6tli^ 
1854^  (see  statutes  of  1854,  page  178)  was  and  is  of  itself  a  complete 
relinquishment  of  ail  claim  of  the  State  against  the  parties  named  in 
that  Act.  The  suit  was  in  the  name  of  the  People;  the  People  wot 
the  only  creditors,  and  the  Legislature,  who  alone  had  the  control  of 
the  matter,  authorized  a  certain  Court  or  tribunal  to  satisfy  the  judg- 
ment and  make  a  release.  The  Legislature  might  have  authorized  any 
individual  or  officer  to  perform  the  same  ministerial  act,  and  it  would 
>eem  as  though  it  would  make  no  difference  whether  such  release  waa 
ever  actually  made  of  record  or  not^  as  the  only  creditor  liad  directed 
or  authorized  it  to  be  done. 

On  the  twentieth  of  March,  A.  D.  1855,  an  Act  was  passed  creat- 
ing a  Board  of  Supervisors  in  the  counties  of  this  State.  (Wood's  Dig^ 
page  692.)  Section  25  qf  that  act  (Wood's  Dig.  page  697)  reada 
as  follows:  ^  The  Board  of  Supervisors  shall  have  and  exercise  in  its 
coimfy,  aU  jurisdiction  and  powers,  other  than  criminal,  conferred  by  S|^ 

any  law  on  the  Court  of  Sessions,  or  heretofore  exercised  by  said 
Court,  under  any  statute,  or  by  any  siaitUe  provided  to  be  exercised  by 
mi  Court,  when  the  same  does  not  conflict  with  the  proviaiona  of  thii 
Act** 

It  is  impossible  to  conceive  of  any  provisions  of  law  which  could,  in 
terms  and  evident  intention,  more  completely  turn  over  to  the  BoanL 
of  Supervisors  all  authority,  other  than  criminal,  which  had  been 
attempted  to  be  given  to  the  Court  of  Sessions,  and  I  cannot  see  how 
appellant  expects  to  except  the  law  of  March  6th  from  the  operatioii 
of  that  section.  By  it  certain  powers  were,  or  were  attempted  to  be, 
conferred  on  the  Court  of  Sessions;  or  at  least  it  is  included  in  that 
clause  which  confers  upon  said  Board  ''  all  jurisdiction  and  power,'* 
"  by  any  statute  provided  to  he  exercised  by  said  Court,"  The  law  of 
Uueh  6th,  1854,  was  upon  the  statute  book  at  the  time  of  the  paa- 
88ge  of  the  Act  last  cited,  and  as  it  oooceined  the  public  funds,  must 
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be  dpemed  to  have  been  in  contemplation  of  the  Legislatore  at  the 
time  of  the  passage  of  said  last  Act  Any  other  constniction  must  say 
that  the  Legislature  intended  to  cancel  or  witlidraw  the  Act  of  Hie 
year  before,  and  impliedly  repeal  said  Act  of  March  Gth,  1854. 
Or,  if  the  L^slatnre  intended  in  good  faith  to  stand  by  the  release 
they  had  granted,  it  would  compel  them  to  pass  a  special  Act  author- 
izing another  party  to  place  the  release  formally  upon  the  record. 

If,  then,  the  power  given  to  the  Court  of  Sessions  by  the  Act  of 
March  6th,  1864,  was  given  to  the  Board  of  Supervisors  by  the  Aet 
of  March  20th,  1865,  then  the  Board  of  Supervisors  might  make  such 
release,  whether  the  money  belonged  to  the  State  or  county. 

Baldwin,  J.,  after  stating  the  facts,  ddiveted  the  opinion  of  &e 
Court — TePRT,  C.  J.,  concurring. 

The  judgment  in  this  case  being  the  property  of  the  State,  could  be 
released  by  the  Legislature  in  such  form  and  on  such  conditions  as  it 
chose  to  prescribe.  Whether  the  Court  of  Sessions  could  constitution- 
aUy  exercise  the  power  of  making  this  release,  it  is  not  necessary  to 
inquire,  though,  if  it  chose  to  act  in  the  matter,  it  is  not  easy  to  see 
why  its  discharge  of  a  mere  ministerial  function  of  this  sort  would  not 
be  valid.  But  by  the  statute  of  1855  Boards  of  Supervisors  through- 
out the  different  counties  were  constituted,  and,  by  the  36th  section  of 
the  Act,  it  is  provided  that  such  Board  **  shall  have  and  exercise  in  its 
county  all  jurisdiction  and  powers  other  than  criminal,  conferred  by 
(my  law  on  the  Court  of  Sessions,  as  heretofore  exercised  by  said 
Court,  under  any  statute  or  by  any  statute  provided  to  be  exercised  by 
said  Court,  where  the  same  does  not  conflict  with  the  provisions  of  this 
Act.^' 

It  was  evidently  intended  by  this  statute  to  transfer  from  the  Courts 
of  Sessions  to  the  Boards  of  Supervisors  the  general  and  special  pow- 
ers and  duties  of  a  civil  character  which  had  before  the  Act  been 
vested  in  the  former  Courts.  It  was  not  the  design,  in  this  manner, 
to  repeal  any  law,  general  or  special,  before  existing;  but  as,  under 
the  decision  of  Burgoyne  v.  The  Supervisors,  5  Cal.  9,  a  question  of 
the  constitutionality  of  those  laws  which  conferred  duties  and  powers, 
not  of  criminal  cognizance,  was  made,  the  Legislature  meant  to  remove 
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the  difficulty  by  transferring  all  these  functions  to  the  Boards  of  Su- 
pervisors. The  language  of  the  Act  is  so  express  as  to  leave  no  doubt 
that  this  particular  power  was  meant  to  be  included. 

It  is  said  that  the  Act  for  the  relief  of  Bircham  did  not  sufBcientlY 
define  this  particular  recognizance.  But  this  was  a  question  of  iden- 
tity,  and  we  think  the  Court  below  was  well  warranted  in  its  finding. 

It  is  also  urged  that  the  Act  of  1854  was  void,  because  the  Court 
of  Sessions  could  not  constitutionally  exercise  the  function  committed 
to  it,  and,  therefore,  the  general  Act  of  1865,  already  quoted  from, 
transferring  the  powers  before  given  by  law  to  the  Courts  of  Session? 
to  the  Boards  of  Supervisors,  is  not  to  be  construed  to  embrace  such 
powers.  But  this  would  do  away  with  the  whole  effect  in  this  respect 
of  the  Act  of  1855 ;  for  all  the  Acts  giving  these  dvil  powers  to  the 
Court  of  Sessions  are  exposed  to  the  same  objection.  We  do  not  sef^. 
however,  why  the  Legislature  may  not  use  or  refer  to  an  Act  uncon- 
stitutional in  itself  to  indicate  its  will  in  respect  to  a  constitutional 
purpose.  The  question  is,  at  last,  a  question  of  legislative  intent,  and 
this  intent  may  be  accomplished  by  a  reference  to  an  unconstitutional 
Act,'  as  a  means  of  giving  or  transferring  a  power.  This  was  very 
dearly  done  by  the  Act  of  1865,  which  referred  to  these  Acts,  not  for 
the  purpose  of  giving  them  validity  as  they  stood,  but  for  the  purpose 
of  divesting  these  Acts  of  their  supposed  unconstitutional  features,  anrl 
lodging  the  same  powers  in  different  hands.  This  is  not  to  validat</ 
void  Acts,  but  to  make  Acts,  void  because  the  powers  were  misplaced, 
valid  for  the  future,  by  placing  those  powers  in  constitutional  hands. 
It  seems  to  us  that  this  suggestion  is  an  answer  to  the  argument,  even 
upon  the  very  liberal  concession  that  the  Act  of  1854  was  unconstitu- 
tional —  a  concession  made  only  for  the  convenience  of  the  argument. 

The  objection  that  tiie  District  Attorney  had  a  claim  of  ten  per  cent, 
on  the  amounts  collected  in.  such  cases,  and  therefore  the  Legislature 
eoold  not  rdease  the  debt,  cannot  be  sustained.  -  There  is  no  diifevence 
in  this  respect  between  a  private  litigant  and  the  Government  in  such 
cases,  and  the  question  has  been  settled  in  cases  of  individual  litigation. 
If,  howevery  the  District  Attorney  has  any  claim,  when  no  money  is 
collected  on  a  judgment  of  this  kind,  this  does  not  prevent  a  settlement 
of  this  controversy  or  a  releos'^  of  the  claim  by  flie  GpvemmeAt>  leav* 
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ing  the  Attorney  his  claim  on  the  conscience  of  the  Government  for 
remuneration,  in  cases  where  he  has  rendered  all  the  services,  and  is 
only  prevented  by  the  action  of  the  Government  from  collecting  the 
debt. 

Nor  do  we  consider  that  there  is  anjrthing  in  the  point,  that  the 
action  of  the  Board  of  Supervisors  was  not  complete.  The  record  of 
the  proceedings  of  the  Board,  under  the  seal  of  the  Board,  was  suf- 
ficient evidence,  until  directly  impeached,  of  what  they  import,  or,  at 
the  least,  we  do  not  see  any  fatal  error  in  the  Court  below,  under  the 
circumstances,  giving  credence  to  this  proof. 

The  judgment  is  affirmed. 


STATE  OF  CALIFORNIA  r.  MOORE. 

Tte  lat«f««t  of  tb»  o«copattt  of  a  mining  elalm  to  propertj*  and.  vader  tbt 

Constitution,  It  Is  In  the  power  of  the  Lefialatnre  to  tax  such  luoperty. 

The  whole  course  hf  legislation  and  Judicial  decisions  In  this  State,  since  Its 
organisation,  hat  reeognlacd  a  qnalifled  ownership  of  the  mines  la  priTate 
IndlTlduals. 

The  term  **  property  In  lands  **  Is.  not  confined  to  title  la  fee,  hat  la  aofllelently 
comprehensive  to  Include  any  usufructuary  Interest,  whether  It  be  a  leasehold 
or  a  mere  right  of  possession.  Sereral  persons  may  hare,  tai  the  same  land, 
a  property  which  Is  snhjeet  to  taxation:  and  It  la  not  pereelTSd  that  tha  fact 
that  the  property  of  the  Government  is  exempt  from  taxation  affects  the  right 
to  tax  the  interest  which  private  Individuals  have  acquired  In  the  same  prop- 
erty. Exemption  from  taxation  Is  a  privilege  of  the  Oovemment,  not  an  In- 
eident  to  the  property. 

There  Is  no  force  in  the  objection  that  the  value  of  a  mlnlag  claim*  which  dependa 
apon  the  amount  of  the  precious  metals  It  contains,  must  necessarily  he  left 
to  conjecture. 

The  universal  standard  of  value  la  the  amount  of  money  which  eaa  ba  rsallsed  by  a 
sale  of  the  property,  and  this  wUl  apply  as  weU  to  mining  elaims  as  oilier 
lands. 

The  Legislature  having  expressly  exempted  mining  claims  from  the  operation  of 
the  Revenue  Act,  it  caaaot  be  presumed  that  It  lataadsd  ladlrsetty  ts  aobjaet 
them  to  taxation  by  levylag  a  tax  on  the  priee  paid  for  them. 

Money  invested  in  the  purchase  and  openhig  of  mining  claims,  is  not  wHhlB  the 
provisions  of  that  portion  of  the  Revenue  Act  which  provides  tor  the  levy  of 
a  tax  on  "  all  capital  ioaaad.  Invested  or  aaiployad  im  «■ 
business  whataoever." 

A^PFBAL  froia  the  Foaiteenih  District  Cowitj  of  Nerada. 
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This  is  an  appeal  by  defendant  from  a  pro  forma  judgment  rendered 
for  the  plaintiffs  in  an  action  instituted  to  try  the  l^ality  of  the  tax 
levied  on  the  money  expended  in  the  purchase  of  mining  claims. 

The  pleadings  and  agreed  statement  show  the  following  facts,  viz : — 
that  the  defendant's  claims  are  situated  upon,  and  form  a  part  of  the 
pnHic  domain  of  the  United  States :  that  the  sum  of  twenty  thousand 
dollars  were  paid  by  him  some  three  years  dnce  for  such  claims;  and 
that  the  further  sum  of  five  hundred  dollars  has  been  expended  in 
constructing  a  tunnel  for  the  working  of  the  same. 

On  the  nineteenth  day  of  July,  1858,  the  County  Assessor  pro- 
ceeded to  assess  the  sums  above  mentioned,  as  the  property  of  defend- 
ant :  and  on  the  twenty-first  day  of  July,  1858,  this  suit  wa«  instituted 
to  recover,  the  amount  of  the  tax  allied  to  be  due  thereon. 

ifcCofinell  (6  NQes  for  Appellant. 

I.  The  assessment  in  this  case  was  contrary  to  ilie  Statute  Law  of 
this  State,  and  the  defendant  is  under  no  legal  obligation  to  pay  the 
amonnt  for  which  he  was  assessed. 

This  is  the  proposition  upon  which  we  shall  chiefly  rely,  and  to 
which  we  shall  direct  the  bulk  of  our  reasoning. 

The  Revenue  Law  of  this  State  expressly,  exempts  mining  claims 
from  taxation.  Revenue  Act,  sec.  2;  Wood's  Dig.  p.  416,  article 
3,004. 

This  portion  of  the  Act  is  certainly  direct  and  unambiguous  enough 
to  satisfy  any  one. 

But  a  part  of  another  section  of  the  law  has  given  rise  to  the  con- 
struction now  sought  to  be  fastened  upon  it  by  respondents. 

Section  5,  of  the  same  Act,  in  dofining  the  several  sorts  of  property 
mentioned  in  tho  Act,  Uses  the  following  language:  "The  term  per- 
sonal property,  whenever  used  in  this  Act,  shall  be  deemed  and  taken 
to  mean,  and  it  is  hereby  declared  to  mean  and  include  all  household 
and  kitchen  furniture ;  alt  law,  medical,  and  miscellaneous  libraries ; 
all  ^oods.  wares,  and  merchandise;  all  chattels,  of  every  kind  and 
Sewription :  all  money  on  hand,  or  on  deposit  in  banks  or  with  indi- 
vidnals;  all  money  at  interest,  secured  by  mortgage  or  otherwise: 
gold  dusty  solvent  debta^  fltoeks  of  goods  on  hand,  horaes,  mules,  onm, 
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COWS,  calves,  beef  cattle,  hogs,  sheep,  goats,  &c.,  &c.;  all  works  and 
improvemeiits;  all  store  ships  and  hulks;  all  steamers,  &c.;  all  capir 
tal  loaned,  irwested  or  employed  in  any  trade,  commerce,  or  business 
whatsoever/'  &c.,  &c.    Wood's  Digest,  p.  616. 

It  is  said,  we  believe,  that  mining  is  one  of  the  many  sorts  of  bnai- 
ness  contemplated  by  the  statute;  and,  therefore,  money  invested  in 
mining  is  personal  property  within  the  meaning  of  the  Act.;  and  that 
being  personal  property,  within  the  meaning  of  the  Act,  it  is  therefore 
subject  to  ti^xation. 

In  the  case  at  bar,  the  capital  assessed  was  expended  in  the  pur- 
chase of  mining  ground.  That  is  to  say,  at  the  time  it  was  assessed 
and  the  amount  of  the  tax  ascertained,  it  had  actually  ceased  to  belong 
to  the  person  in  whose  name  it  was  assessed,  (the  defendant)  but  had 
passed  to  and  become  the  property  of  those  from  whom  he  purchased. 
The  result  would  be,  that  the  defendant  would  pay  taxes  upon  tte 
property  of  another  man  —  while  at  Hie  same  time  the  recipient  of  the 
money  —  the  vendor  of  the  claims  would  be  paying  the  taxes  on  it 
simply  as  money. 

The  reductio  ad  ahsurdum  was  never  more  applicable  than  here. 
It  establishes  beyond  a  doubt,  that  the  money  paid  by  the  defendant 
for  his  claims,  cannot  be  taxed  as  capitdL 

It  may  be  urged,  however,  that  the  object  of  the  Legislature  waa 
to  compel  all  kinds  of  business  and  persons  to  contribute  something 
towards  the  support  of  the  State. 

That  therefore,  while  exempting  mining  claims,  eo  nomine,  from 
taxation,  because  of  the  great  uncertainty  of  their  yield,  and  ttie 
hazardous  nature  of  the  business,  they  still  intended,  in  those  cases 
where  an  individual  had,  by  paying  a  given  sum  for  a  mining  claim, 
ascertained  and  fixed  its  value,  to  compel  him  to  pay  taxes  upon  the 
value  so  ascertained  and  fixed  by  his  own  act.  We  say  it  is  possible 
this  position  may  be  assumed.  But  it  is  scarcdy  probable;  for  it 
assumes  the  existence  of  a  difference  which  does  not  exist,  between  a 
m^ining  claim  and  the  pecuniary  value  of  a  mining  claim. 

It  is  true,  that  the  Ic^ician  or  the  metaphysician  may  discover  a 
distinction  between  a  thing  and  its  value;  but  in  the  common  affaiTS 
of  life^  the  t^nps  aie  more  frequently  used  as  synooymaw.    Capital* 
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in  its  broadest  sense^  as  used  by  philosophers  and  political. eGonomists, 
means  everything  of  valne,  which  is  created  by  labor.  3tit  in  the 
restricted  and  ordinary  sense — the  sense  in  which  the  statute  nses 
it --it  means  money.  Money  is  used  as  a  nniyersal  representative  of 
capital  —  a  fixed  and  definite,  though  purely  conyentional  standard 
of  talue.  At  the  same  timet,  it  is  not  an  absolute,  but  a  relatiTe 
standard;  a  standard  that  may  and  does  vary,  as  circumstances  Tary. 

The  word  "value*'  is  defined  to  mean  "that  property,  or  those 
properties  of  a  thing  which  render  it  useful  or  estimable;  or  the 
degree  of  that  property,  or  of  such  properties.  The  real  value  of  a 
thing,  is  its  utility;  ita  power,  or  capacity  of  procuring  or  producing 
good.*'    Webster's  Dietionary,  verb,  "  value." 

It  is  said  by  one,  that  if  "  a  man  seized  of  lands  in  fee,  by  his  deed 
granteth  to  another  the  profit  of  those  lands,  to  have  and  to  hpld  to 
him  and  his  heirs,  and  maketh  livery  secundam  formam  chartce,  then 
the  whole  land  itself  doth  pass;  for  what  is  the  land  but  the  profits 
thereof;  for  thereby  vesture,  herbage,  trees^  mines,  and  all  whatso- 
ever, pared  of  the  land  doth  pass."    Coke  on  Lit  4,  (b.) 

The  word  "  profit "  is  defined  to  mean  a  gain  or  advantage  arising 
either  from  labor,  or  the  use  of  a  thing.  It  is  not  a  quality  or  prop- 
erty of  the  thing,  but  exists  apart  from  it;  while  the  word  "  value  " 
includes  all  of  those  inherent  qualities  or  properties  which  concur  to 
make  the  thing  useful  or  desirable  to  men. 

If,  therefore,  the  word  profit,  when  used  in  a  conveyance,  will  pass 
the  land,  the  word  value  will  have  at  least  the  same  operation. 

We  would  here  remark,  that  the  authorities  bearing  on  this  question 
are  vciy  few. 

The  case  of  Raguet  v.  Wade,  is  that  most  nearly  in  point  Tlie 
qnestion  in  that  case  was,  whether  the  Act  of  the  Ohio  Legislature, 
taxing  capital  employed  in  trading  in  foreign  goods,  ftc.,  was  consti- 
tutionaL  This  is  a  very  difFerent  question  from  that  presented  by  the 
present  ease.  But  it  will  be  seen  by  a  careful  perusal  of  that  case, 
that  the  Ohio  Court  regarded  the  statute  as  laying  a  tax  on  the 
foreign  goods  themselves.  That  is,  they  treated  the  terms,  *^  capital 
employed  in  trading  in  foreign  goods,"  as  meaning  no  more  or  less 
thn  "foreign  goods;''  and  the  decision  went  <rf[  on  the  general 
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ground  of  the  right  of  the  State  to  tax  all  goods,  whether  domestic 
or  foreign.-    Raguet  t;.  Wade,  4  Hammond  Ohio  Rep.  p.  108-115. 

It  «eems  to  us  conclusive,  from  the  foregoing,  that  a  tax  upon  the 
value  of  defendant's  claims,  as  ascertained  by  the  price  he  paid  for 
them  three  years  since,  is  a  tax  upon  the  mining  claim  itself.  The 
only  difference  between  such  a  tax,  and  a  direct  tax  upon  the  claim, 
consists  in  the  one  being  upon  the  actual  value  of  the  claim,  and  the 
other  being  upon  an  arbitrary  value,  ascertained  and  fixed  in  an  aibi- 
trary  manner. 

By  the  first  mode,  the  price  paid  is  not  considered  —  the  only  in- 
quiry being  as  to  the  present  value;  by  the  other  mode,  flie  pieoent 
value  is  of  no  consequence,  the  only  question  being  •'—what  did  the 
owner  pay  for  it? 

Hence,  according  to  the  latter  method,  it  is  quite  possible  for  a  man 
to  pay  an  enormous  tax  upon  a  thing  which  possesses  no  present  pecu- 
niary value.    If  money  expended  in  the  purchase  of  mining  daims  can 
be  taxed  at  all,  it  follows  that  the  time  of  the  purchase  cannot  aSect 
^  the  right  to  tax.     Hence,  a  man  may  have  expended  twenty  thou- 

m  sand  dollars  in  buying  claims  tiiree  years  ago,  (as  in  the  case  at  bar)  ; 

"  he  may  have  extracted  so  great  a  proportion  of  the  gold  therefrom  af« 

to  leave  them  comparatively  valueless;  still,  if  respondents*  reasoning 
is  correct,  he  is  liable  to  pay  taxes  on  the  money  which  ceased  to  be 
his  three  years  ago,  notwithstanding  the  decrease  in  the  actual  Talne 
of  the  claims. 

We  think  such  a  doctrine  is  at  war  with  the  entire  theory  of  taxa- 
tion. A  tax,  properly  so  called,  is  a  contribution  imposed  by  the 
Grovpmment,  and  paid  by  tho  citizen  for  the  support  of  the  State. 
Story  on  the  Const.,  sec.  472 ;  Webster^s  Die.  verb.  Tax. 

It  is  imposed,  either  on  the  person  of  the  citizen,  or  upon  his  prop- 
erty. In  either  case,  it  is  regarded  as  the  equivalent  which  the  citizen 
])ays  for  that  protection  which  the  State  alone  can  give  him.  In  the 
one  case,  it  is  the  price  he  pays  to  secure  his  personal  safety ;  ha  the 
other,  to  secure  the  safety  of  his  property. 

But  if  the  purchaser  of  a  mining  claim  pays  taxes  on  the  pardiase 

money,  he  is  really  paying  the  State  for  its  protection  of  another 

^  man's  money,  and  not  of  his  own.    This  conclusion  is  evident,  pro- 
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Tided  we  r^ard  the  tax  as  being  imposed  upon  the  money  paid,  rather 
than  upon  the  value  of  the  cbiim;  in  which  last  case,  it  is,  as  we  have 
shown,  a  tax  upon  the  claim  itself,  and  therefore  inhibited  by  law. 

The  entire  diflBculty  of  the  case  seems  to  us  to  consist  in  the  errone- 
ous sense  which  the  respondents  put  upon  the  language  of  the  statute. 

The  operatiye  words  of  the  fifth  section  are:  ''all  capital  loaned^ 
invested,  or  employed  in  any  trade,  commerce,  or  business  whatso* 
ever  '*  —  and  the  question  is,  in  what  sense  did  our  lawgivers  use  the 
words  " loaned,  invested,  and  employed?  " 

The  word  ''  loan ''  has  but  one  meaning,  and  that  is  its  ordinary  one. 

The  word  ** invest*'  is  more  comprehensive,  and  includes  loana. 
When  applied  to  the  use  of  money,  or  capital,  it  is  thus  defined  — 
^'  literally,  to  clothe  money  in  something ;  as^  to  mvesi  mon^  in  funded 
or  bank  stock;  to  invest  it  in  lands  or  goods."  Webster's  Die.  verb. 
Invest. 

Burrill  defines  it  —  ^  to  lay  out  monqr  or  capital  in  some  permanent 
fonn,  so  as  to  produce  an  income;  to  clothe  in  it  something.  Properiy 
appUed  to  capital  not  actively  employed.'^  2  Burrill^s  Law  Diet. 
verb.  Invest, 

Undoubtedly,  the  word  '^  invest  '^  is  often  applied  to  money  expended 
in  the  purchase  of  property.  But  it  would  seem  that  it  is  only  used  in 
reference  to  that  class  of  purchases,  where  the  thing  purchased  itself 
partakes  of  a  pecuniary  nature. 

We  have  found  but  a  single  judicial  exposition  of  the  meaning  ol 
this  word,  and  that  favors  the  view  which  we  have  taken  of  it 

We  allude  to  the  case  of  The  People  v.  The  Utica  Inaorance  Co^ 
15  Johns.  Hep.,  p.  391. 

When  a  law,  or  a  part  of  a  law,  is  susceptible  of  two  oonstmctions — 
the  one  consistent,  sensible,  and  constitutional  —  the  otiher  ineonsiflt- 
ent,  absurd,  or  unreasonable  —  the  former  will  be  preferred. 

'*  Every  interpretation  that  leads  to  an  absurdity,  ought  to  be  p»- 
jected."    Smith's  Const,  and  Stat  Constr.,  p.  631,  sec.  486. 

'^  In  mixed  interpretation,  the  rule  prevails  that  we  must  give  to  all 
doubtful  words  or  expressions  that  sense  which  will  make  them  pi^ 
dnoe  same  effect;  and  this  effect  mnat  in  general  be  a  reeaonabk  one^ 
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and  it  must  likewise  be  the  same  that  the  lawgivers  intended  to  pro- 
duce. ******  If  the  words  or  expres- 
sions are  ambiguous^  and  are  susceptible  of  two  senses,  either  of  which 
will  produce  some  effect,  the  rule  then  goes  further,  and  says  that  the 
effect  must  be  a  reasonable  one/'    lb.,  p.  672,  sec.  527. 

By  construing  the  word  '*  invest "  to  mean  no  more  than  to  use  or 
employ,  we  avoid  all  difficulties  and  absurd  consequences. 

There  is  one  other  aspect  in  which  this  case  may  be  presented  by 
the  respondent  —  and  to  which  we  shall  refer,  viz:  The  defendant  is 
engaged  in  the  business  of  mining,  and  the  purchase  of  mining  claims 
is  simply  an  incident,  or  a  necessary  branch  of  that  business.  When 
therefore  he  bought  the  claims  mentioned  in  the  complaint,  he  thereby 
invested  money  in  the  business  of  mining. 

It  seems  to  us  this  is  only  another  phase  of  the  several  positions 
against  which  we  have  been  contending.  It  affects  to  draw  a  distinc- 
tion between  the  business  or  employment  of  mining,  and  the  mining 
claims  upon  which  the  business  or  employment  is  exercised.  Such  a 
distinction  is  rather  a  metaphysical  subtlety,  than  a  legal,  praetical 
entity.  As  a  test  of  vfdue,  it  has  no  existence  at  all.  We  say  of  a 
man  owning  and  working  mining  claims,  that  he  is  engaged  in  the 
business  of  mining.  But  his  business,  apart  from  his  claims,  and  the 
tools  and  engines  with  which  he  operates,  has  no  tangible  value.  A 
plan's  business  cannot,  with  strict  propriety,  be  termed  property.  It 
is  a  mere  abstraction  —  an  intangible,  an  incorporeal  offspring  of  the 
brain.  It  cannot,  as  such,  become  the  subject  of  litigation  in  the 
Courts ;  nor  can  it  ever  be  directly  subjected  to  the  payment  of  taxes. 

The  capital  employed  in  a  particular  business,  or  the  revenue  aris- 
ing therefrom,  may  be,  and  frequently  is  made  liable  for  taxes;  but 
never,  we  believe,  the  business  itself. 

We  presume  it  will  not  be  contended  that  mining  claims,  as  such, 
are  not  exempt  from  taxation.  The  language  of  the  Act  is  as  direct 
and  specific  as  it  well  can  be;  and  whatever  may  have  been  the  inten- 
tion of  the  Legislature  in  the  fifth  section,  they  certainly  intended  by 
the  second  section  to  exempt  mining  claims.  The  whole  Act  nnist  be 
construed  together;  and  according  to  the  principle  already  laid  down, 
if  one  construction  of  the  fifth  section  is  coiuiistent»  aad  anotber  inoon- 
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sistent  with  the  plain  meaning  of  the  second  Bectioii — ^the  latter  con- 
straction  mnst  be  rejected. 

But  does  the  miner  have  an  estate  properly  so  caOed  in  his  claim  ? 
Has  he  such  an  interest  as  can  be  termed  property  in  any  jnst  sense 
of  the  word?  We  do  not  think  he  has — and  predicate  our  opinion 
upon  the  following  gronnds. 

It  seems  to  be  conceded  on  every  hand,  that  the  gold  miner's  right 
to  seek  for  gold  on  the  pnblic  domain^  must  be  referred  to  some  im- 
plied permission  from  the  State  and  Federal  Governments.  This  Conrt 
has,  in  fact^  on  more  than  one  occasion  asserted  the  existence  of  snch  a 
penmssion;  but  it  has  never  gone  so  far  as  to  define  the  nature  and 
degree  thereof. 

In  common  parlance,  we  speak  of  it  as  ^  an  implied  grant  ;**  forget- 
ting  that  it  has  none  of  the  elements  of  a  grant.  For  if  we  presume 
a  granty  we  thereby  presume  all  title  out  of  the  Government.  No 
Court  in  this  State  has  yet  gone  so  far  as  to  ignore  the  primary  and 
paramount  title  of  Government. 

Besides,  the  phrase  ''implied  grant"  has  been  used  to  characteriBe 
the  supposed  title  of  the  miner,  in  those  cases  only  where  the  contro- 
yersj  was  between  private  parties.  In  a  contest  between  the  Oovem- 
meai  itself  and  one  of  its  citisens,  all  implications  andinferenceacease; 
and  the  rights  of  the  latter  must  be  made  to  depend  upon  the  actual, 
and  not  the  supposed  relation  he  occupies  towards  the  State.  As 
between  the  State  and  a  citizen,  it  is  absurd  to  say  that  the  Court 
will  presume  a  grant  to  the  latter  of  the  privilege  of  mining  upon  a 
particular  portion  of  the  public  land.  The  Court  will  presume  noth- 
ing. It  will  take  the  facts  as  it  finds  them;  and  it  will  find  them 
amply  8u£5cient  to  protect  the  rights  of  the  citizen.  The  tacit 
acquiescence  of  the  State  and  Federal  Governments  —  to  say  nothing 
of  their  positive  legislation — is  suflBcient  to  prove  an  actual  licerue 
to  him,  and  nothing  more. 

Our  own  opinion  at  least,  is,  that  the  miner  operates  by  virtue  of 
an  Qjciual  (not  implied  merely)  parol  license;  and  that  he  has  only 
the  rights  which  such  a  license  can  confer  on  him. 

A  parol  license  passes  no  title,  estate,  or  interest  in  the  thing  which 
is  the  subject  of  the  license.    It  gives  neither  a  jus  ad  rem,  not  a  jus 
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in  re.  It  is  not  one  of  the  received  common  assurances  of  the  country. 
It  does  not  figure  in  the  books  as  a  mode  of  passing  title.  In  some 
few  casesj  Courts  of  Equity  have  interfered  to  prevent  the  perpetra- 
tion of  a  wrong  by  the  revocation  of  the  license;  but  even  those  cases 
have  not  gone  o£E  upon  the  idea  of  any  estate  having  passed  to  the 
recipient  of  the  licensel 

The  right  acquired  by  a  parol  license,  cannot  in  any  sense  of  the 
word  be  called  property.  It  is  a  mere  privilege  —  a  transient,  evanes- 
cent^ and  revokable  right.  It  cannot  descend  to  his  heirs,  or  pass  to 
his  administrators.  A  wife  shall  not  be  endowed  of  it — ^nor  can  a 
creditor  subject  it  to  his  execution.  Possessing  no  single  element  of 
property,  it  cannot,  of  course,  be  subject  to  taxation.  Who  will  pre- 
tend that  A's  license  to  take  fruit  from  B's  orchard,  is  liable  to  taxa- 
tion? Yet  that  would  be  as  rational  a  pretense,  as  to  say  that  the 
license  of  the  State  to  this  defendant  to  take  gold  from  its  mines  is 
liable  to  pay  taxes. 

Upon  this  subject  of  parol  license  we  refer  the  Court  to  the  foUow,- 
ing  authorities:  Prince  v.  Case,  10  Conn.  R.,  p.  375-383;  2  Hare  & 
Wallace,  Am.  Leading  Cas.,  p.  676  and  note;  Rerick  v.  Kem,  14 
Serg.  &  Rawle,  p.  267;  Wood  v.  Lebetter,  13  Mees.  &  Wels.,  p. 
838;  Angell  on  Watercourses,  sees.  285,  288,  293,  295;  3  Kenfs 
Com.,  p.  452;  7  Taunton,  384—2  Eng.  Com.  L.  Rep. 

n.'  The  tunnel  of  defendant  is  not  by  law  subject  to  taxation;  and 
therefore  the  assessment  upon  the  same  is  contrary  to  law,  and  void. 

It  is  quite  evident  that  the  County  Assessor  viewed  the  defendant's 
tunnel  in  the  light  of  an  ^'  improvement, "  and  therefore  assessed  it  as 
such. 

The  miner's  tunnel  is  usually  a  long,  horizontal,  subterraneous  ex- 
cavation, passing  into  claims  situated  on  hills  or  mountains,  and  start- 
ing from  some  point  lower  than  the  bed  rock  of  the  claims  themselves. 
It  is  used  for  the  two  fold  purpose  of  draining  the  water  from  the 
ground,  and  of  taking  out  the  pay  dirt.  Formerly,  perpendicular  shafts 
or  wells  were  sunk  from  the  surface  of  the  claims,  until  the  gravel  or 
pay  dirt  was  reached.  But  this  mode  was  subject  to  serious  drawbacks, 
arising  chiefly  from  the  accumulation  of  water  in  the  shaft,  and  the 
danger  ot  caving. 
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A  tDBBdl  IS  really  nothing  more  than  a  horizontal  shaft,  (if  the 
ezprenon  may  be  allowed)  and  answers  the  same  pnrpose,  though  in 
a  far  more  perfect  manner.  After  a  tonnel  reaches  the  dairns,  the 
minerB  dig  small  auxiliary  tunnels,  or  drifts  to  the  right  and  left,  by 
means  of  which  they  reach  the  lead^  and  take  out  the  gravel  that  con- 
tains the  gold.  When  shafts  were  in  use^  these  drifts  were  also  used 
in  connecidon  with  them. 

We  cannot  perceiYe  any  sdid  reason  for  calling  a  tunnd  an  improve- 
menty  or  for  separating  it  from  the  claim  of  which  it  forms  part 

It  is  as  much  a  part  of  the  daim  itself  as  a  shaft,  or  any  slight  exca- 
tafion  in  the  dainu  The  fiiet  tiiat  it  usually  costs  far  more  monejy 
tban  other  kinds  of  excaTations,  does  not  strengthen  the  aigument 
against  us.  It  is  not  the  cost  of  a  thing,  but  the  use  to  which  it  is 
pu^  that  must  determine  whether  it  is  an  improvement  or  not  Apart 
from  the  daams,  it  has  not  a»partide  of  valua  It  is  really  an  appurte- 
nance to  the  daims;  and  in  a  omveyanee  of  ihe  claims^  and  iheir 
appwienanees,  the  tunnd  would  pass  ex  vi  termini. 

In  practice,  tiie  daim  and  the  tunnel  or  diaft  are  regarded  as  being 
identical.  A  man  is  said  to  work  on  his  daims  when  he  is  at  work  on 
his  tunnel,  tiiough  at  a  considerable  distance  ttom  his  daims.  This 
riew  of  ttdr  identity  has  been  adopted  by  this  Court,  and  applied 
in  a  case  in  wfaidi  the  tunnd  was  oammenoed  at  a  considerable  dis- 
tuice  from  the  claims.  Packer  s(  aZt.  9.  Warren  Heaton  $t  als.,  9 
Cal.  56a 

Are  we  not  warranted  in  the  cendnsion,  ihat  the  express  statutoiy 
ezemptloii,  by  force  of  necessary  inf erodce,  also  exempts  the  tonnd  as 
an  appurtenance  or  incident  of  the  daims?  Assuredly;  for  notwitii- 
standing  the  general  rule  that  laws  exempting  prcqierty  from  taxation 
STe  to  be  construed  strictly,  there  is  no  doubt  that  the  exemption  of 
the  prindpal  will  enure  ex  vi  termini  to  exempt  the  incident.  Grants 
by  tte  sovereign  must  receive  a  strict  construction.  Yet  we  well  know 
that  a  grant  by  the  Government  of  the  prindpal  thing  will,  by  its  own 
foroe  pass  the  incident.  The  exemption  of  a  farm  will  operate  to 
exempt  a  right  of  way,  or  easement  in  running  water  pertaining  to  the 
farm,  as  well  as  all  buildings  erected  thefeon.  So  &e  exemption  of  a 
school-house  or  chuvA  will  aiMnat  to  an  esemptiODirf  Ae  portion  of 
▼01.  zii.— a 
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land  which  is  attached  to  it  as  a  neceesaiy  appurtenance,  as  a  church- 
yard or  burial-ground. 

It  matters  little  to  this  view  of  the  question,  whether  a  tunnel  is  an 
'^  improvement/'  or  not;  for  the  tunnel  is  exempted  as  a  neceasary 
part  or  api^iirtenance  of  the  claim. 

But  we  maintain  that  a  miner's  tunnel  is  not  an  improvemeni  within 
the  meaning  of  the  law.  The  claim  to  tax  works  of  this  sort  is  predi- 
cated, we  suppose,  on  the  fourth  and  fifth  sections  of  the  ReTenue  Act. 
Wood's  Dig.,  p.  616,  art.  3006,  3007. 

The  fourth  section  declares  that  the  Assessor  shall  prepare  a  list, 
etc.,  of  the  various  kinds  of  property  of  each  inhabitant  in  his  county, 
in  which  he  is  to  set  down  '*  the  cash  value  of  all  improvements  on 
public  lands;"  and  the  fifth  section  defines  ''personal  property" 
within  the  meaning  of  the  Act,  to  consist  of  a  great  variety  of  things, 
among  which  are  "  all  works  and  improvements." 

The  word  "  improvement "  is  defined  by  Webster  to  mean  *  Talvable 
additions  or  meliorations,  as  buildings,  clearings,  drains,  fences,  etc" 

Burrill  thus  defines  it:  "Improvements,  a  term  used  in  leases, 
which,  according  to  Mr.  Chatty,  is  sometimes  of  doubtful  meaning.  It 
would  seem  to  apply  principally  to  buildings,  though  generally  it 
extends  to  the  amelioration  of  every  description  or  property,  whether 
real  or  persdnal  ;=but  when  cwitained  in  any  document,  its  meaning  ii 
generally  explained  by  other  words" —  and  he  refers  to  1  Chitfy,  Qen. 
Practice,  p.  174.    Burrill's  Law  Diet.,  verb.  ImprovmnenU. 

Mr.  Ililliard,  speaking  of  '^  permanent  improvements,"  instances 
buildings,  clearings  and  road  making,  as  examples.  1  Hilliard  on 
Real  Prop:,  p.  837. 

The  word  improvement  would  seem  to  import  something  in  the  na- 
ture of  a  structure — something  erected  or  built  upon  the  surface  of 
the  land. 

The  meaning  of  the  Legislature  seems  to  have  been  to  include  those 
structures  so  very  common  in  the  mining  region  of  the  State,  erected 
for  habitations,  for  manufacturing  purposes,  or  for  purposes  of  trade. 
In  many  cases  the  owner  of  the  improvements  can  scarcdy  be  said  to 
claim  any  interest  in  the  sofl  upon  which  ihey  are  erected.  Many  of 
them  contain  machinery,  used  fbr  a  variety  of  purposes,  but  chiefly  tor 
sawing  lumber  and  crushing  quartz  rock.    Such  machinery  was  mani- 
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feefly  intended  by  fhe  tenn  **  works ''  coupled  with  **  improvemente." 
See  eaaee  cited  mjm^  on  tiie  Law  of  Parol  Licensei. 

AUammf  GMamI  for  Beqpondeni 

It  IS  wdl  eettled  that  the  ''  power  of  taxation  among  independent 
nstions  is  nnrestricted  ae  to  things,  and,  with  the  exception  of  Foreigi; 
Embaflsadors  and  agents,  and  their  retinnes,  is  unlimited  as  to  per- 
lODl/'  It  may  extend  to  all  professions,  trades,  occupations,  and 
humets  property.  People  v.Xoleman,  4  Cal.,  and  People  v.  Nagler, 
1  CaL,  page  232. 

From  the  foregoing  it  follows,  necessarily,  that  the  Legislatnre  has 
fbe  power  to  tax  ^  moDsy  invested  in  mining  claims,"  or  ^  capital 
infested  in  tiie  business  of  mining." 

''Capital,  as  applied  to  indiyiduals,"  is  those  objects  whether  con- 
sisting  of  money  or  property  which  a  merchant  trader  or  other  persoir 
adTentnres  in  an  undertaking,  or  which  he  contributes  to  the  common 
stock  of  a  partnership."  , 

It  also,  when  used  in  a  limited  sense,  ^  signifies  money  put  oat  at 
mterest" 

The  role  is,  that  ^  words  of  a  statute,  when  not  used  in  a  technical 
sense,  must  be  construed  according  to  their  ordinary  signification." 

Apply  the  rule  to  the  Revenue  Act,  and  the  unavoidable  conclusion 
is,  that  the  Legislature  meant  by  capital  ^  that  which  a  person  adren- 
tores  in  an  undertaking."  This  position  is  fortified  by  other  language 
fonned  in  the  same  section  of  the  Act;  for  in  the  enumeration  of 
objects  and  things  which  shall  be  held  to  be  included  within  the  term 
''penonal  property,"  we  find  preceding  the  word  capital,  '^  all  money 
ai  intereet  secured  by  mortgage  or  otherwise." 

If  I  am  in  error,  the  Legislature  was  guilty  of  repetition  and  an 
unnecessary  use  of  ienns;  but  if  correct,  then  all  is  consistent  and 
coherent. 

*  Invest  *  comes  fiom  fhe  Latin  word  ^  mvestio,'*  which  signifies  to 
''clothe"  or  adorn;  and  when  applied  to  money  means  literallj  to 
doflie  it  (money)  in  something. 

Ofdinaiily  we  mean,  *to  lay  it  (monsj)  out  in  audi  maimer  as  to 
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bring  in  a  revenue/'  though  it  is  evident  that  the  we  pf  the  term  may 
be  extended  beyond  the  definition  given. 

Webster  defines  ^'Business''  thus:  ^'Employment;  that  wldch  oc- 
cupies the  time,  attention  and  lah<»r  of  men  for  the  purpose  of  profit 
or  improvement;  a  word  of  extension,  use,  and  indefinite  signification. 
Business  is  a  particular  occupation^  as  agriculture,  trade^  mdcbanlc 
art  or  profession;  the  subject  of  employment;  tfiat  which  engages  the 
care  and  attention." 

Mining  occupies  the  time,  attenti<m  and  labor  of  men,  an4  they  fol- 
low it  for  profit  It  is  the  one  employment  of  the  largest  dags  of  our 
population;  in  a  word^  it  is  their  business.  We  speak  of  it  daily  as 
such;  and  if  you  ask  a  man  who  engages  in  that  employmiottt  what  his 
business  is?  he  readily  answeie  you,  ^Mining." 

Mining  was  the  business  in  which  appellant  was  engaged  when  he 
gave  the  list  of  his  properly. 

When  the  Legislature  used  ttiis  term,  they  meant  it  to  be  talram  in 
its  ordinary  signification. 

It  therefore  follows,  from  what  has  been  said,  fliat  when  a  man's 
money  is  invested  in  a  mining  claim,  or  his  ^  capital ''  is  so  ^  dothed  *' 
or  **  employed,"  he  is  the  owner  of  **  personal  proper^  **  within  tJw 
meaning  of  the  Act  which  *^  dedares "  that  the  term  *^ peraocial  prop-, 
erty,''  whenever  used  in  that  Act,  shall  be  taken  to  include  ''all  ea^i-, 
tal "  loaned,  invested  or  "  employed  in  any  trade,  commeroe,  or  boai-. 
ness  whatsoever." 

But  they  say  that  this  is  an  indirect  mode  of  asseasiag  the  miniBg 
daim,  and  that  the  Act  expressly  exempts  the  daim.  I  admit  Hiq 
latter,  but  deny  the  former  position. 

The  tax  upon  the  business  of  mining,  or  the  capital  invested,  ie  no 
more  a  direct  tax  upon  the  daim,  than  the  tax  upon  Ae  bueineas  of 
consigned  goods  is  a  tax  upon  the  goods,  or  a  license  given  to  a  for- 
eigner to  work  in  the  mines,  is  an  interferenoe  with  the  power  of  ilie 
General  Government,  to  make  rules  and  r^ulations  respecting  the  t^- 
ritoiy  of  the  United  States ;  both  of  whiflh  points  have  been  passed 
upon  by  this  Court,  in  the  case  of  the  People  v.  Na^ee,  and  the 
People  V.  Coleman,  which  I  have  cited.  In  fact,  upon  a  review  of 
those  eases  I  find  the  distiiMtion  so  dearly  drawn  below  the  eocMcise 
of  flie  power  to  tax  a  particular  business,  and  that  of  an  object  with 
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which  such  business  is  connected^  as  to  render  it  nnneeessaiy  to  dwdl 
longer  upon  this  point 

I  submit^  that  if  the  langaage  nsed  in  the  Revenue  Act  will  bear 
two  constnietions,  then  it  is  incumbent  upon  Ibis  Court  to  adopt  fliat 
which  will  bring  about  an  ^  equal  and  uniform  operation  **  of  the  law, 
and  compel  each  class  of  the  community  to  contribute  its  quota  toward 
the  support  of  that  Oovernment  from  which  it  receives  protection. 

The  argument  in  reference  to  first  branch  of  the  case,  applies  equalljr 
to  the  question  of  the  tunnel  valued  at  five  hundred  dollars. 

The  tunnel  was  an  **  improvement  up<m  lands  of  the  United  States  ^ 
ofwned  by  appellant,  and  was  therefore  ^personal  property"  wiflim 
the  meaning  of  the  Act.  It  should  have  been  assessed  at  such  sum  as 
he  valued  it,  or^  if  he  refused  to  value  it,  then  the  law  requiies  the 
Assessor  to  do  so.    1  McCord's  Rep.,  S.  C,  page  217. 

Tehsy,  C.  J.,  delivered  the  opini<m  ef  the  Ckrart — Balvwiv,  J^ 
and  Febld,  J.,  concurring. 

Defendant  is  the  owner  of  a  certain  mining  daim,  forwhidiheplud 
the  som  of  twenty  thousand  dollars,  and  upon  which,  since  the  pui^ 
chase,  he  has  expended  the  sum  of  five  hundred  dollars  in  opening  a 
tunnel. 

These  sums  were  assessed  against  him,  as  money  invested  in  the 
business  of  mining.  The  object  of  this  action  is  to  test  the  legality  of 
this  sssessment,  and  the  questions  presented  are:  1st.  Whether,  under 
the  Constitution,  it  is  in  tihe  power  of  the  Legislature  to  tax  mining 
claims;  and  2d.  Whether  money  invested  in  ike  purchase  and  open- 
ing of  such  claims,  is  within  the  provisions  of  that  portion  of  the  Rev- 
enue Act  which  provides  for  the  levy  of  a  tax  on  ^'aD  capital  loaned, 
invested  or  employed  in  any  trade,  commerce  or  business  whatsoever.'* 

Upcm  the  first  of  these  propositions  we  entertain  no  doubt.  Tile 
only  objection  to  the  power  of  the  L^slature  to  impose  such  a  tax 
arises  ^om  the  f Set  that  the  mines  are  the  property  of  tiie  Govern- 
ment, and  aM  exempt  from  taxation  under  the  Act  admitting  Califor- 
nia into  flie  Union.  TUs  fact,  however,  if  admitted,  does  not^  in  oar 
view,  militate  against  the  right  to  levy  a  tax  upon  the  interest  of  the 
possessor  of  such  claim.    The  whole  ooorse  of  legislation  and  judicial 
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dadsions  in  this  State^  sinoe  its  organization,  has  recognized  a  cpudi* 
fied  ownership  of  the  mines  in  private  individuals.  Contracts  affecting 
mining  claims  have  been  constantly  enforced;  remedies  have  hem 
afforded  to  those  whose  possession  has  been  distarbed,  or  whose  claims 
have  been  trespassed  up(m  by  others,  and  the  right  of  the  locator  to 
sell,  hypothecate,  or  in  any  manner  dispose  of  his  property  in  a  mining 
claim,  has  been  npheld,  as  wdl  by  legislative  ouictment  as  by  jadidal 
decisions. 

In  Tarter  v.  Spring  Cre^  Company,  5  CaL  895,  the  Conrt  held 
that  '^  the  policy  of  this  State,  as  derived  from  her  Legislature,  is  to 
permit  sellers,  in  all  capacities,  to  oocapy  the  public  lands,  and  by  audi 
occupation,  to  acquire  the  right  of  undisturbed  enjoyment  against  all 
the  world  but  the  true  owner/* 

In  evidence  of  this.  Acts  have  been  passed  to  protect  the  posseesian 
of  sgricultural  lands  acquired  by  mere  occupancy;  to  license  miners; 
to  provide  for  the  recovery  of  mining  claims,  etc,  ^  and  that  an  appro- 
priation of  a  portion  of  the  public  domain,  or  any  of  its  incidents,'^ 
establishes  a  qtiasi  private  proprietorship  which  entitles  the  holder  to 
I>e  protected  in  its  quiet  enjoyment. 

In  the  Merced  Mining  Company  v.  Fremont,  7  Cal.  312,  we  heldiliat 
the  possessor  of  a  mining  claim  *^  by  bis  appropriation  acquires  a  vested 
interest  in  the  exclusive  occupation  and  enjoyment  of  the  land  as 
against  all  the  world,  subject  only  to  the  right  of  the  Government  by 
whose  Ucense  and  permission  his  possession  was  acquired;  and  his 
ri^t  to  protect  the  property  for  the  time  bdng,  is  as  full  and  perfect 
as  if  he  were  the  tenant  of  the  superior  proprietor  for  year  or  for  life  f* 
and  in  McKeon  v.  Bisbee,  9  Cal.  137,  we  held  that  the  interest  of  the 
possessor  of  a  mining  daim  was  property  under  the  law,  and  subject  to 
be  seized  and  sold  under  execution. 

The  Legislature  recognized  a  proprietary  interest  in  the  possessor  of 
mining  claims  by  authorizing  their  hypothecation.  See  Wood's  Dig., 
pa^e  108,  art  416. 

13ie  term  ^  property  in  lands  ^  is  not  confined  to  title  in  lee,  but  is 
suflBci^tlycomprdiensivetoincIudeany  usufructuary  interest,  wheOiffir 
it  be  a  leasehold  or  a  mere  right  of  possession.  Several  persona  may 
have^  in  the  same  land^  a  preperfy  which  is  sulgeet  to  taxatioo,  and  it 
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is  not  perceived  that  the  f act>  that  the  proper^  of  the  Qf^v^nunent  is 
exempt  from  taxation^  affects  the  right  to  taxthe  interest^hich  private 
individuals  have  acquired  in  the  eame  property.  Exemption  from  tax- 
ation is  a  privilege  of  the  Government  npt  an  incident  to  the  property. 

In  the  hands  of  the  Oovemmenty  the  lands  are  exempt^  bat  the 
moment  the  title  vests  in  a  private  individual^  it  becomes,  liable  to  the 
burthens  which  are  imposed  on  other  property  of  like  character.  If 
the  acquisition  of  the  fee  by  a  private  person  subjects  the  property  to 
taxation,  it  follows  that  the  acquisition  of  a  lesser  estate  would  equally 
sabject  such  estate. 

There  is  no  force  in  the  objection  that  the  value  of  a  mining  claim, 
which  depends  upon  the  amount  of  predoua  metals  it  contains^  must 
ncoeasarily  be  left  to  conjecture. 

The  universal  standard  of  value  is  thfi  amount  of  money  which  can 
be  realized  by  a  sale  of  the  properly,  and  this  will  apply  as.  well  to 
mining  claims  as  other  lands..  Sales  and  hypothecations  of  mining 
daims  are  of  every-day  occurrence,  and  we  apprehend  their  value 
can  be  ascertained  witii  sufficient  accuracy. 

Upon  the  second  proposition  it  is  contended  that  though  mining 
daims  are  by  the  statute  expressly  exempted  from  taxation,  yet  the 
money  expended  in  their  purchase  and  working  is  liable^  as  so  much 
capital  invested  in  the  business  of  mining. 

This  rule  would  be  manifestly  unequal,  and  would  in  a  large  class 
of  cases  be  productive  of  palpable  injustice,  hardship  and  oppression; 
it  would  exempt  the  first  locator  of  a  claim  from  taxation,  while  his 
vendee  would  be  compelled  to  pay  a  percentage  upon  the  purchase 
price,  although  the  value  of  the  claim  at  the  date  of  the  assessment 
mi^t  not  be  a  tithe  of  the  sum.  The  claim  may  yield  no  retom  what- 
ever; may  prove  entirely  valueless  for  any  purpose;  yet  the  prioe 
paid  would,  under  the  rule  contended  for,  be  a  permannU  **  investment 
of  capital,''  and  the  party  OMnpeUed  to  pay  yearly  a  percentage  on 
tks  amount 

Or  take  the  case  of  a  party  who,  after  locating  a  daim,  adis  a 
moiety  to  another  for  a  large  sum,  the  interest  of  eadi  is  et^ually  valu- 
aliie  and  equally  i»otected  by  the  Ooverament,  yet  one  is  required  to 
eonbrilmte  to  the  support  of  the  Ooverament  in  return  for  the  benefits 
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afforded,  while  the  other^  who  is  in  the  enjoyment  of  the  samebenefits, 
contributes  nothing.  We  think  a  consequence  so  manifestly  absurd, 
unjust  and  oppressive,  was  never  intended  by  the  liCgislature. 

We  do  not  understand  a  sum  paid  for  the  purchase  of  specific  prop- 
erty to  be  so  much  capital  inrested.  The  mere  purchase  of  property 
can  in  no  just  sense  be  said  to  be  an  investment  of  capital  in  the  busi- 
ness for  which  the  property  is  adapted  or  might  be  used.  The  pur- 
chaser parts  with  all  interest  in  the  money  paid;  he  has  no  longer  any 
daim  upon  it;  and  if  the  transaction  constitute  an  investment  of  capi- 
tal,  the  value  of  the  property,  and  not  the  sum  paid  for  it,  is  tiie 
amount  of  the  *'  capital  invested/'  As  well  might  the  purchaser  of  a 
farm  be  required  to  pay  taxes  on  the  price  paid  as  so  much  '' capital 
invested  in  the  business ''  of  fanning  as  the  purchaser  of  a  mining 
claim  upon  the  cost  of  such  daim. 

For  the  purposes  of  taxation  there  is  no  distinction  between  a  thing 
and  its  value;  it  is  the  value  which  is^assessed,  and  upon  which  the 
tax  is  imposed,  and  an  exemption  of  certain  property  from  taxation 
exempts  its  value  also. 

Our  condusicms  are:  1st  That  the  interest  of  the  occupant  of  a 
mining  claim  is  property  liable  to  be  subjected,  at  the  will  of  the 
Legislature,  to  such  burthens  as  are  imposed  on  other  property.  2d. 
That  the  Legislature  having  expressly  exempted  mining  claims  from 
the  operation  of  the  Revenue  Act,  we  cannot  presume  that  it  intended 
indirectly  to  subject  them,  by  levying  a  tax  on  the  price  paid  f orthem, 
which  would,  as  we  have  shown,  be  a  partial  and  unequal  mode  of 
ascertaining  the  value,  and,  in  a  majority  of  cases,  be  productive  of 
great  injustice. 

It  follows  that  fhe  judgmtnt  of  the  Court  below  is  enroneow^  and 
it  is  revecsed  witii  eoiii. 


> 


SUPBEME  COUBT  —  JANUABY  TBBM,  1859.  73 


f  -    —  • 


Kllley  V.  flcannelL 


KILLEY  V.  SCANNELL. 

Ltwfbl  ppwflMi  of  perfonal  property  U  prima .  fMde  evMaBce  of  ewnerslilp ; 
and  property  tlias.  poueeped.  Ii  priflM  faoU  liable  to  be  eeiied  under  a  writ 
of  attachment  against  the  party  In  poeeeMlon  of  toch  property. 

la  an  action  against  a  Sheriff  to  recover  property  thns  seised,  or  its  Talne,  by  the 
owneTt  It  Is  necessary  that  tUs  platotlff  should  show  afflnnattrely  notice  and 
demand  before  bringing  suit,  otherwise  be  cannot  reeorer  in  each  action. 

Ii  SDcb  a  case.  It  Is  not  necessary  that  the  defendant  shoold  specially  plead  want 
of  notice  and  demand.  In  order  to  make  such  a  defense. 

Appeal  from  the  Eourth  Distriet,  Ominty  of  Saa  FrandaecK 

This  was  an  addon  to  reeover  the  possession  or  the  yalne  of  certam 
personal  property,  comprising  the  fnimitnre,  fixtures  and  stock  of  the 
*finpre  State  Saloon/* 

The  property  was,  on  the  nineteenth  day  of  I^ebraary,  1857,  seized 
by  the  defendant  as  Sheriff  of  San  Francisco  county,  under  an  attach- 
ment against  one  Wilson.  Prior  to  the  seizure  of  the  property  by 
the  defendant,  the  plaintiff,  by  an  instrument  in  writing,  bargained 
and  sold  the  property  to  Wilson,  and,  by  the  terms  of  the  agreement, 
the  property  was  to  be  delivered  and  paid  for  on  the  fourteentii  day 
of  February,  1857.  On  that  day,  Wilson  paid  a  part  of  the  purdiase 
money,  and  the  time  for  the  payment  of  the  balance  was  extended  to 
the  twenty-fourth  of  the  same  month.  On  the  fourteenth  of  Feb- 
ruaiy,  Wilson  and  one  Kirk  were  in  possession  of  the  property,  and 
appear  to  have  been  the  proprietors  of.  the  saloon.  This  possession 
continued  up  to  the  time  of  the  seizure  of  the  property  by  the  defend- 
ant as  Sheriff.  • 

The  plaintiff's  complaint  contains  no  allegation,  nor  was  there  any 
proof  on  his  part,  of  notice  of  his  claim  or  demand  of  the  property, 
prior  to  the  bringing  of  this  action. 

Plaintiff  had  judgment  on  the  report  of  a  referee,  to  whom  the  case 
had  been  referred.  The  judgment  was  afterwards  vacated  and  a  new 
trial  granted, —  the  District  Judge  rendering  the  opinion  which  follows 
the  opinion  of  the  Court  in  this  case.  Plaiiitifl  a^)eal6d  to  this  Court 
hem  the  order  granting  a  new  triaL 
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J.  Clark  for  Appellant 

1st.  Conceding  ihkt  fhe  defendant's  Tiew  of  (he  law  tondiing  the 
liability  of  the  Sheriff  is  correct^  a  new  trial  was  not  the  proper  mode 
of  securing  his  right. 

The  facts  had  all  been  specially  fonnd  by  the  referee^  and  no  objec- 
tion made  to  such  finding.  It  was  only  his  conclusions  of  law,  and  the 
judgment  entered  in  conformity  thereto,  that  was  really  in.  question. 

This  could  have  been  raised  upon  motion,  or  upon  appeaL  No  one 
of  the  seven  causes  for  a  new  trial  specified  in  the  Act  was  or  conld 
have  been  assigned  as  ground  for  the  motion  for  a  new  trial,  the  latter 
being  merely  a  re-examination  of  an  issue  of  fact  Ftactioe  Act, 
sees.  192  and  187;  Oruyson  i;.  Gould,  4  Gal.  122. 

2d.  Tbe  plea  of  justification  alleging  that  the  property  was  taken 
under  process  against  a  third  person  (alleged  to  be  liie  owner  of  it) 
ih  held  as  amovnting  to  the  general  ieetie. 

To  have  obtained  the  protection  which  it  is  cUdnied  tiie  Sheriff  is 
entitled  to  —  that  is,  that  he  should  not  be  liable  to  an  action  until 
demand,  where  the  property  taken  was  in  the  apparent  possession  of 
the  person  against  whom  the  process  was  dizected,  he  should  have 
pleaded  these  matters  specially,  traversing  the  claim  of  damages, 
without  claiming  a  return  of  the  property.  Chitty's  Pleadings,  vol. 
1.  p.  556  to  664. 

3d.  A  SherilF  taking  property  under  a  replevin  order,  is  protected 
against  all  the  world,  except  upon  affidavit  and  notice  by  statute. 
See  Practice  Act,  sec.  109. 

With  this  exception,  as  against  the  true  owners,  the  Sheriff  imder 
process  against  a  third  person  can  claim  no  other  protection  or  right 
than  that  of  such  third  person  hiTnaelf. 

Deloe  Lake  for  Bespondent 

1.  The  property  bdng  in  the  lawful  possession  of  Eirk  and  Wilsoii, 
it  was  the  duty  of  Ae  defendant  as  Sheriff,  with  process  against  them, 
to  levy  on  and  seize  it,  and  he  was  not  a  trespasser  for  so  doing.  Camp 
V.  Chamberlin,  5  Denio,*199;  8  Bar.  and  Cress.  132;  Williams  r. 
Lownds,  1  Hall  Superior  Court  B.  695;  Bond  t.  Ward,  7  Masa.  1S3. 
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2.  No  addon,  therefore,  can  be  maintained  against  the  defendant 
without  a  demand  by  the  true  owner.    6  Cal.  R.  43 ;  lb,  512. 

3.  On  the  finding  of  facta  by  the  referee,  the  defendant  is  entitled 
Id  judgment  final  for  the  return  of  the  property  or  its  iraloe,  as  f onnd 
by  the  referee.    No  new  trial  is  necessary. 

4.  The  order  setting  aside  the  referee's  report  should  be  affirmed^ 
and  the  Court  below  directed  to  enter  judgment  for  a  return  of  the 
properly;  and  in  case  return  cannot  be  had,  that  defendant  recover  six 
himdxed  and  fiifty  dollars,  with  costs. 

TsBBT,  C.  J.,  delivered  the  opinion  of  the  Oourt  —  Baldwin,  J., 

eonenrring. 

The  judgment  is  affirmed  for  the  reasons  given  in  the  written  opin- 
ion of  the  Judge  of  the  Fourth  District  filed  in  the  record. 

The  following  is  the  opinion  of  the  District  Judge  referred  to  in  the 
foregoing  opinion  of  this  Gomrt: 

"  There  is  no  allegation  or  proof  on  the  part  of  the  plaintiff  that 
he  either  gave  notice  of  his  claim  to,  or  demanded  the  property  in 
question  of,  the  defendant  before  the  commencement  of  his  action. 
Wilson  being  in  the  possession  at  the  time  of  the  levy,  and  having 
apparently  the  control  of  the  property,  was  prima  fade  the  owner. 
It  was  the  official  duty  of  the  defendant  as  Sheriff  to  levy  on  all  prop- 
erty found  in  the  possession  of  Wilson  as  ostensible  owner,  and  this 
property  under  the  proof  was  prima  facie  liable  to  be  attached.  If 
it  was  in  fact  the  property  of  the  plaintiff  or  any  other  person,  the 
real  owner  might  have  made  his  claim  to  it,  and  tried  the  question  of 
title  in  a  summary  way,  as  authorized  by  our  statute  or  by  an  action 
of  this  kind. 

*  Defendant  having  seized  the  property  by  "virtue  of  his  office  and 
process,  while  in  the  possession  of  the  party  defendant  mentioned  in 
flie  writ,  was  entitled  to  notice  and  demand  from  plaintiff  before  he 
can  be  held  liable  to  an  action  for  the  possession  or  value.  Neither 
18  it  necessary,  as  was  contended  in  the  argument,  that  in  order  to 
make  this  defense  defendant  should  specially  plead  want  of  notice  and 
demand.    After  the  defendant  p^yed  the  possession  was  in  Wilson  at 
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Burnett  v.  Mayor  and  Common  Connell  of  the  City  of  Sacramentow 

the  time  of  the  seizuiey  and  justified  under  the  process  against  him, 
the  onus  was  on  plaintiff  to  show  aflBrmatiyely  a  proper  demand  and 
notice  to  enable  him  to  reooTer. 
^  Report  set  aside  and  new  trial  ordered. 

«  Haqib,  Judge*" 


> 
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BURNETT  V.   THE  MAYOR  AND  COMMON  COUNCIL  OF 
THE  CITY  OP  SACRAMENTO, 

Where  the  Charter  of  the  City  of  Sacramento  anthorlzed  the  C«mnioB  Coimell  t» 
levy  a  apeclal  anessment  for  grading  and  Improylng  the  etreets  of  the  city, 
and  provided,  that  when  the  Council  thought  It  expedient  to  open,  alter  or 
Improre  any  atreet,  they  shonld  give  notice,  etc,  and  tf  one-third  of  all  the 
ownera  in  Talne  of  the  adjacent  property  protest  against  the  proposed  im- 
provement within  ten  days  after  the  last  pnhlIcatlon«  It  shall  not  be  made: 
and  a  protest  was  presented  more  than  ten  days  after  the  last  publication  of 
such  notice:  Heid,  that  snch  protest  was  not  presented  in  time,  and  #as 
therefore  Ineffectual;  further  Held,  that  H  must  appear  that  one-third  of  tho 
owners  in  value  of  the  adjacent  property  united  In  It 

An  Ordinance  for  the  Improvement  of  the  streets  passed  by  the  Connell  before  the 
expiration  of  the  time  for  the  presentation  of  the  protest.  Is  not  thereby  InvmlML 

Hie  statute  only  inhibits  the  Oouneil  from  proceeding  with  the  Improvemeait  In  case 
of  such  protest,  and  It  was  competent  for  them  to  pass  the  ordinance  in  ad- 
vance of  the  time,  provided  they  did  not  attempt  to  enforce  it  until  afterwards. 

That  provision  of  the  Charter  authorizing  the  Improvement,  and  the  mode  sn4 
manner  of  the  assessment.  Is  not  In  conflict  with  the  18th  flectton  of  Avtlele 
XI  of  the  Constitution  of  this  State.     . 

That  section  provides  for  equality  and  uniformity  of  taxation  upon  property, 
but  applies  only  to  that  charge  or  imposition  upon  property  which  It  Is  neces- 
sary to  levy  to  raise  funds  to  defray  the  expenses  tf  the  Government  of  tbm 
States  or  of  some  oounty  or  town.  It  has  no  reference  to  special  assessments 
for  local  Improvements,  by  which  Individual  parties  are  chiefly  benefited  te 
the  increased  value  of  their  piroperty,  and  In  which  the  public  Is  only  to  a 
limited  extent  Interested. 

Por  the  expenses  of  such  improvements,  It  Is  competent  for  the  Leglalatmre  tm 
provide,  either  by  general  taxation  upon  the  property  of  all  the  Inhabitants  of 
the  county  or  town  in  which  they  are  made,  or  upon  property  adjacent  thereto^ 
and  specially  benefited  ther^y. 

T^e  power  tf  apportionment,  with  the  power  tf  tazatiea.  Is  exelnaively  in  tte 
Legislature.  The  Constitution  eontalns  no  inhibition  to  the  tax,  and  prescribes 
no  role  tf  apportionment. 

Afpbal  from  tfie  Sixth  District^  Comity  of  Sacramentife. 
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This  was  an  action  brought  to  recover  of  the  City  of  Sacramento 
money  paid  by  plaintiff^  as  an  assesament  upon  his  lots^  for  the  grad- 
ing and  improving  the  streets  adjacent  thereto.  The  following  facta 
appear  in  the  opinion  of  the  Court: 

By  the  second  section  of  the  Act  of  March^  1863,  amending  the 
Charter  of  Sacramento,  the  Common  Council  of  the  ci<7  are  author- 
ized  to  leyy^  by  ordinance^  special  assessments  for  grading  or  otherwise 
improYing  any  porticm  of  the  streets  or  alleys  of  the  city  on  the  adja- 
cent property  situated  on  the  line  of  the  improvemait 

By  the  third  section  of  the  Act  of  Aprils  1853,  *^  to  extend  and  bet- 
ter define  the  powers  of  the  City  Council/'  it  is  provided,  that  when- 
ever Ihe  Common  Council  shall  think  it  expedient  to  open,  alter  or 
improve  any  street  or,  alley,  they  shall  give  notice  thereof  by  publica- 
tion, for  ten  days,  in  some  daily  paper  published  in  the  city;  and, 
dionld  <»ie-third  of  all  the  owners  in  value,  as  shown  by  the  last  gen- 
eral asse^ment  of  the  adjacent  property,  protest  against  the  proposed 
improvement  within  ten  days  after  the  last  day  of  publication,  then  it 
shall  not  be  made;  but  otherwise,  the  Common  Council  shall  proeeed 
with  the  improvement,  the  expenses  of  which  shall  be  borne  by  the 
adjacent  property. 

Under  the  authority  of  these  sections,  the  Common  Couneil,  on  the 
thirtieth  of  July,  1855,  passed  9n  ordinance  requiring  notice  to  be 
given  that  they  thought  it  expedient  to  improve  E  street,  between 
Eighth  and  Twelfth  streets,  by  grading  it,  and  directed  publication  of 
the  notice  for  ten  days  in  the  Trd>uM,  at  that  time  a  daily  newspaper 
of  the  city.  The  ordinance  was  approved  by  the  Mayor  on  the  follow- 
ing day.  The  notice  was  published  for  the  required  period,  the  last 
publication  being  on  the  fifteenth  of  August;  and  on  flie  twentieth  of 
August,  no  protest  or  TemoDstrance  having  in  the  meantime  been 
made,  the  ordinance  for  the  improvement  was  passed,  and  on  the 
twenty-first  was  duly  approved.  Defendant  had  judgment,  and  pkin- 
tiff  appealed  to  this  Court 

John  Heard  for  Appdlani 

I.  The  assessment  is  not  a  legftimftte  exercise  of  the  taxing  power, 
but  an  order  of  the  Council  to  appropriate  certain  private  property  to 
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public  use  without  just  ccnnpeiidatioiiy  and  is  a  dizect  Tiolation  of  tec- 
ticm  8,  article  lat  of  the  State  Constitution. 

It  is  not  a  tax,  because  it  is  not  a  common  burden  imposed  upon  any 
State,  county,  town,  village,  district  or  other  local  public,  known  to 
the  law.  There  is  therefore  no  uniformity  or  equality  in  the  assess- 
ment. See  5th  Dana,  28;  9  Dana,  114  and  512 ;  6  Barbour's  Sup.  Ct. 
Bep.  209,  and  sec.  13,  article  XI,  State  Constitution. 

Sec.  13,  art  XI  of  the  Constitution  provides :  "  Taxation  shall  be 
equal  and  uniform  throughout  the  State.  All  property  in  this  State 
shall  be  taxed  in  proportion  to  its  value,  to  be  ascertained  as  directed 
by  law;  but  Assessors  and  Collectors  of  town,  county  and  Stats  taxes 
shall  be  elected  by  the  .qualified  electors  of  the  district,  county  or  town 
in  which  the  property  assessed  for  State,  county  or  town  purposes  is 
sLioated."  It  is  evident  that  the  members  of  the  Convention  did  not 
contemplate  any  subdivision  of  the  districts  or  local  publics  named  in 
this  section;  and  I  insist  that  the  Legislature,  much  less  the  Commou 
Council,  cannot  subdivide  a  city  or  county  into  districts^  for  the  piup- 
pose  of  taxing  the  districts,  without  violating  the  letter  and  spirit  of 
this  section  of  the  Constitution  in  many  of  its  most  valuable  pro- 
visions; and  I  will  surest  three  of  the  leading  principles  of  this  sec- 
tion of  the  Constitution  which  would  be  violated  by  such  a  subdivision. 

1st  The  tax  would  not  be  equal  and  uniform, 

2d.  The  Assessors  and  Collectors  of  the  tax  would  not  be  elected  by 
the  qualified  electors  of  the  district  taxed  Consequentiy  the  Assessors 
and  Collectors  would  not  owe  that  responsibility  to  the  persons  ta  be 
taxed  which  the  Constitution  contemplates. 

8d.  The  taxing  power  (the  City  Council)  is  not  elected  by  or  re- 
sponsible to  the  persons  taxed,  which  is  a  dear  vidation  of  the  spirit 
and  intention  of  this  provision  of  the  Constitution. 

To  recognize  such  a  power  in  the  Council  would  be  to  disr^aid  a 
fundamental  principle  in  our  Oovemment — that  is,  that  taxation  and 
representation  should  go  together;  and  to  substitute  for  equality  and 
uniformity  in  taxation,  gross  inequality  and  private  plunder.  , 

II.  The  provision  of  the  3d  section  of  the  Act  amendatory  of  ihe 
Charter  of  the  City,  (Compiled  Laws,  p.  969)  are  restrictions  upon 
tile  power  of  the  Common  Council  to  improve  and  to  tax;  and  unless 
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these  restrictiona  are  complied  with,  the  actioa  of  the  Council  is  uoau- 
thorized  and  void.  Notice  of  their  intentioii  tp  improve  is  therefore 
efflential  to  the  validity  of  their  ordinance  to  improve.  In  this  caae  no 
legal  or  sufficient  notice  was  given  of  the  intention  of  the  Common 
Comicil  to  improve;  for  by  the  most  favorable  computation  of  time, 
the  Council  passed  the  ordinance  two  days  before  they  had  lawful  right 
to  do  so,  and  the  ordinance  was  approved  by  the  Mayor  at  least  one 
day  before  it  could  lawfully  be  passed;  nor  does  their  proceedings 
upon  some  remonstrances  after  the  passage  of  the  ordinance  give  it 
vitality.  No  notice  of  an  intention  to  receive  remonstrances  was  given 
after  they  passed  the  ordinance,  consequently  those  interested  could 
not  then  be  expected  to  remonstrate. 

These  are  the  principal  points  arising  from  the  record  in  this  case; 
and  while  I  cheerfully  admit  that  there  are  respectable  authorities 
opposing  the  first  point  which  I  have  made,  I  do  insist  that  the  view 
that  I  have  taken  of  the  want  of  Constitutional  authority  to  levy  such 
an  assesanent  is  most  consonant  with  the  spirit  of  our  Constitution, 
with  sound  philosophy  and  the  weight  of  authority. 

I  will  say,  in  conclusion,  that  the  position  assumed  by  the  learned 
counsel  of  the  respondents  at  the  trial,  that  ^'  there  is  a  third  mode  of 
taking  private  property  for  public  use,  to  wit,  by  assessment,"  is  so 
new,  and  so  destitute  of  either  reason  or  auUiority,  that  I  have  not 
thought  proper  to  answer  it. 

All  the  cases  that  I  have  met  with  assume,  that  taxation  and  the 
right  of  eminent  domain  are  the  only  means  of  divesting  a  dtizen  of 
his  property  for  public  use. 

Winans  £  Moore  for  Bespondent 

1.  The  statute  under  which  respondents  acted  was  Constitutional. 

A  statute  which  authorizes  a  municipal  corporation  to  grade  and 
improve  streets,  and  to  assess  the  expense  among  the  owners  and  occu- 
pants of  lands  benefited  by  the  improvement,  in  proportion  to  the 
amount  of  such  benefit,  is  a  Constitutional  and  valid  law.  The  People 
T.  The  Mayor,  etc.,  4  Comstock,  419,  429,  et  seq.  (overruling  People 
r.  Mayor,  etc.,  6  Barbour,  209,  cited  by  appellant) ;  People  r.  Cole- 
roan,  4  Cal.  46;  Extension  of  Hancock  street,  18  Penn.  State,  (6 
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Harrifi)  26;  City  of  Lezingtoii  i;.  McQuillon,  9th  Dana,  523;  People 
V.  Naglee,  1  CaL  252,  253;  which  last  case  we  think  is  decieiye  of  the 
point. 

II.  The  proceedings  of  respondents,  as  shown  by  the  record,  weiB  in 
entire  conformity  with  the  requirements  of  the  statute. 

These  proceedings  were  instituted  and  perfected  under  an  Act  defin- 
ing the  powers  of  the  Council  of  the  City  of  Sacram^ito,  passed  April 
26,  1853.     Compiled  Laws  of  Cal.  968,  969. 

The  proceedings  of  respondents  were  had  and  taken  under  sec  3  of 
tliat  Act,  which  provides,  that  '^when  the  Common  Council  shall  think 
it  expedient  to  improve  a  street  or  alley,  they  shall  give  notice  thereof 
by  publication  for  ten  days  in  some  daily  paper  published  in  said  city.'' 

Should  one-third  of  aU  owners  in  value,  as  shown  by  the  last  general 
assessment  of  the  adjacent  property,  protest  against  the  proposed 
improvement  within  ten  days  after  the  last  day  of  said  publication,  it 
shall  not  then  be  made.  If  no  such  protest  be  made,  the  Common 
Council  shall  proceed  with  such  improvement,  the  expenses  of  which 
shall  be  borne  by  Hie  property  adjacent 

Thus  it  wiU  be  perceived,  tiiat  the  Council  are  required  to  give  ten 
days'  notice  of  their  intention  to  improve  a  street  or  alley,  in  a  daily 
paper  published  in  said  city;  and  after  the  expiration  of  such  ten  days, 
a  farther  period  of  ten  days  is  allowed  for  protest  or  remonstrance  on 
the  part  of  owners. 

The  record  shows  that  the  ordinance  giving  notice  of  intention  to 
improve  the  street  in  question,  was  passed  by  the  City  Council  July 
30th,  1855,  and  published  in  the  Tribune,  a  daily  newspaper  of  said 
city,  from  August  1st  to  August  15th  of  said  year  inclusive. 

Thus,  the  ten  days'  notice  required  by  the  statute  extended  from 
August  1st  to  August  10th  inclusive,  and  the  further  ten  days'  time 
nllowed  to  owners  to  protest  or  remonstrate  extended  from  August 
10th  to  August  20th  inclusive.  The  transcript  further  shows  that  &e 
ordinance  to  improve  said  street  (no  protest  or  remonstrance  having 
been  made  or  filed)  was  passed  by  the  City  Council  on  the  night  of 
August  20th,  at  half-past  ten  o'clock,  p.  ic.,  and  approvtsd  by  the 
Mayor  August  21st, 

It  is  not  pretended  by  appellant  that  any  protest  whatever  against 
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such  improTement  was  made  bj  ovniers  during  the  ten  days  allowed 
by  the  statute,  and  the  transcript  shows  that  no  such  protest  was  filed 
until  August  27th,  six  days  after  the  expiration  of  the  statutory  time. 
The  protest,  therefore,  was  a  nxillity,  and  entirely  ineflectnal.  More- 
orer,  an  inspection  of  the  record  will  show  that  one-third  of  theowneit 
in  Tslue  did  not  unite  in  protesting  against  the  improYement  This, 
however,  was  unimportant,  as  the  protest  was  not  made  in  time,  and 
therefore  null.  But  appellant  contends,  that  inasmuch  as  the  owners 
of  adjacent  property  were  allowed  by  the  statute  until  the  expiration, 
of  the  twentieth  of  August  to  protest,  the  City  Council  had  no  right  to 
act  until  the  twenty-first,  and,  therefore,  the  ordinance  that  they 
passed  on  the  night  of  the  twentieth,  directing  the  improvement  in 
question,  was  a  nullity,  and  that,  therefore^  respondents  cannotenforce 
payment  from  the  owners  of  the  improvement  subsequently  made. 

To  this  we  answer:  First  That  the  said  ordinance  was  not  approved 
by  the  Mayor,  and  therefore  did  not  take  effect  until  the  twenty-first, 
when  it  first  became  a  law ;  and,  Secondly.  The  statute  does  not  pro- 
hibit the  Council  from  ''  making  an  ordinance '^  within  the  ten  days 
allowed  for  the  protest^  directing  the  improvement,  but  from  **  making 
the  improvement  *'  itself  within  that  time.  It  was  perfectly  competent, 
therefore,  for  the  Council  at  any  time  after  the  expiration  of  the  ten 
days'  notice  given  by  them,  to  pass  an  ordinance  directing  theimprove- 
ment,  provided  they  did  not  attempt  to  enforce  such  ordinance,  nor 
proceed  with  the  improvement,  until  the  ten  days  allowed  for  protest 
had  expired,  and  of  course  not  then,  if  any  statutory  protest  had  been 
presented  within  that  time.  In  other  words,  the  statute  does  not 
render  the  ordinance  ordering  the  improvement,  but  *^  the  making  '^  of 
the  proposed  improvement,  the  substantial  thing.  The  record  shows 
that  the  contract  for  doing  the  work  was  not  made  till  September  7ik, 
nor  approved  by  the  Council  till  September  10th,  and  the  work  was 
not  commenced  till  a  long  period  after  that.  From  which  faets  we 
gather  the  following  conclusions: 

First,  One-third  of  the  owners  did  not  protest  against  the  proposed 
improvement. 
Second.  No  protest  was  made  within  the  statutory  time  of  ten  days. 
Third.  Bespondents  duly  advertised  fbib  proposed  improvement  for 
tax  days. 

Vol..  XIL— • 
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Fourth.  After  the  expiration  of  such  ten  days^  they  waited  more 
than  ten  days  Longer  before  they  proceeded  with  the  proposed  im- 
provement. 

Fifth.  The  ordinance  which  they  passed  on  the  twentieth  of  August^ 
and  which  was  approved  npon  the  twenty-first,  was  neither  ^  a  making 
of ''  nor  a  ''  proceeding  with  "  the  proposed  improvement 

We  submit^  therefore,  that  the  proceedings  of  respondents  were  in 
all  respects  regular,  and  that  the  judgment  should  be  afSzmed. 

FiBLD,  J.,  delivered  the  opinion  of  the  Court — Tsbbt^  C.  J.,  and 
Baldwin,  J.,  concurring. 

The  protest  presented  on  the  twenty-seventh  of  August  was  ineffect- 
ual, for  the  reason  that  it  was  not  made  until  after  the  expiration  of 
the  statutory  time,  and  the  further  reason  that  it  does  not  appear  that 
one-third  of  the  owners  in  value  of  the  adjacent  property  united  in  it. 
The  passage  of  the  ordinance  on  the  twentieth,  and  its  approval  on 
the  twenty-first,  are  of  no  consequence.  Its  validity  is  not  affected, 
even  if  it  were  passed  and  approved  before  the  expiration  of  the  time 
limited  for  protest.  The  statute  only  inhibits  the  Council  from  pro- 
ceeding with  the  improvement  in  case  of  such  protest,  and  it  was  com- 
petent for  them  to  pass  the  ordinance  in  advance  of  the  time,  provided 
they  did  not  attempt  to  enforce  it  until  afterwards.  The  contract  for 
the  work  was  not  made  until  September  7th,  or  approved  until  Sep- 
tember 10th,  and  the  work  was  not  commenoed  until  some  time  after- 
wards. 

The  case  before  the  Court  is  thus  stripped  of  all  objections  to  the 
regularity  of  the  proceedings  of  the  Common  Council,  and  the  appeal 
must  be  determiued  upon  the  constitutionality  of  the  provisions  of  the 
law  under  which  the  defendants  acted.  The  contemplated  improve- 
ment was  made,  the  street  was  graded,  and  the  expenses  were  assessed 
upon  the  adjacent  property.  The  amount  levied  upon  the  property 
of  the  plaintiff,  was  two  hundred  and  ten  dollars.  This  he  paid  under 
protest  to  prevent  a  sale,  and  now  brings  his  action  to  recover  back 
the  money. 

The  appellant  contends  that  (he  law  in  authorizing  special  assess- 
ments for  the  expenses  of  improvement  upon  the  adjacent  property. 
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conflicts  viih  the  eighth  section  of  Article  I  of  the  Constitution^  which 
prorides  that  private  property  shall  not  be  taken  for  public  use,  with- 
out just  compensation,  and  the  thirteenth  section  of  Article  XI^  which 
prorides  that  taxation  dudl  be  equal  and  uniform  throughout  the 
State. 

Whether  the  taking  of  private  property  in  the  opening  of  a  street, 
and  the  apportioning  of  the  expenses  among  the  owners  of  adjacent 
property  would  be  within  the  prohibition  of  the  eighth  section  of 
the  first  article  of  the  Constitution,  it  is  unnecessary  to  determine. 
Our  impressions  are,  that  it  would  not  be  if  such  expenses  were 
assessed  upon  the  property  in  proportion  to  the  amount  of  benefit 
produced;  but  this  question  does  not  properly  arise  in  the  case  at 
bar.  Here  there  has  been  no  exercise  of  the  right  of  eminent  domain. 
Xo  private  property  of  the  plaintiff  has  been  taken  for  public  use. 
His  hmd  remains  untouched.  The  street  was  previously  opened, 
and  it  is*  that  which  has  been  improved  by  grading.  The  assessment 
is  the  tax  levied  to  meet  the  expenses  of  the  improvement.  Money 
is  not  that  species  of  property  which  the  sovereign  authority  can 
authorize  to  be  taken  in  the  exercise  of  its  right  of  eminent  domain. 
That  right  can  be  exercised  only  with  reference  to  othet  property  than 
money,  for  the  property  taken  is  to  be  the  subject  of  compensation  in 
money  itself,  and  the  general  doctrine  of  the  authorities  of  the  present 
day  is,  that  the  compensation  must  be  either  made,  or  a  fund  provided 
for  it  in  advance. 

The  assessment,  therefore,  must  rest  for  its  validity  upon  its  being 
a  legitimate  exercise  of  the  taxing  power.  The  thirteenth  section  of 
Article  XI  of  the  Constitution  does  not  cover  the  case.  That  section 
provides  for  equality  and  uniformity  of  taxation  upon  property,  but 
applies^  in  our  judgment^  only  to  that  charge  or  imposition  upon  prop- 
erty which  it  is  necessary  to  levy  to  raise  funds  to  defray  the  expenses 
of  the  Government  of  the  State,  or  of  some  county  or  town.  We  do 
not  think  it  has  any  reference  to  special  assessments  for  local  improve- 
ments, by  which  individual  parties  are  chiefly  benefited  in  the  increased 
value  of  their  property,  and  in  which  the  public  is  only  to  a  limited 
extent  interested.  For  the  expenses  of  such-  improvem^its,  it  is  com- 
petent for  the  Legislatuie  to  provide,  either  by  general  taxation  upon 
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the  property  of  all  the  inhabitants  of  the  county  or  town  in  which  they 
are  made^  or  upon  property  adjacent  thereto  and  specially  benefited 
thereby.  The  law  in  question  places  the  burthen  upon  the  adjacent 
property,  which  is  a  far  more  equitable  apportionment  than  if  imposed 
upon  the  entire  property  of  the  city.  There  would,  indeed,  be  mani- 
fest injustice  in  levying  a  general  tax  for  a  local  improvement  which 
produces  a  great  benefit  to  the  owners  of  property  in  its  vicinity,  but 
lessens,  perhaps,  at  the  same  time,  the  value  of  property  at  a  ^stant 
part  of  the  cily.  In  such  taxation  there  would  be  no  equality.  ^'  It 
is  wrong,'*  says  Buggies,  J.,  in  delivering  the  opinion  of  the  Court  of 
Appeals  of  New  York,  in  The  People  v.  the  Mayor  of  Brooklyn,  (4 
Corns.  419)  *^  that  a  few  should  be  taxed  for  the  benefit  of  the  whole, 
and  it  is  equally  wrong  that  the  whole  should  be  taxed  for  the  benefit 
of  a  few.  No  one  town  ought  to  be  taxed  exclusively  for  the  payment 
of  county  expenses ;  and  no  county  should  be  taxed  for  the  expenses 
incurred  for  the  benefit  of  a  single  town.  The  same  principle  of  jus- 
tice requires,  that  where  taxation  for  any  local  object  benefits  only  a 
portion  of  a  city  or  town,  that  portion  only  should  bear  the  burthen. 
There  being  no  Constitutional  prohibition,  the  Legislature  may  create 
a  district  for  that  special  purpose,  or  they  may  tax  a  class  of  lands  or 
persons  benefited,  to  be  designated  by  the  puUic  agents  appointed  for 
that  purpose,  without  reference  to  town,  county  or  district  lines.  Qen- 
eral  taxation  for  such  local  objects  is  manifestly  unjust  It  burthens 
those  who  are  not  benefited,  and  benefits  those  who  are  not  burthened. 
This  injustice  has  led  to  the  substitution  of  street  assessments,  in  place 
of  general  taxation ;  and  it  seems  impossible  to  deny  that  in  the  theory 
of  their  apportionment,  they  are  far  more  equitable  tiian  general  taxa- 
tion, for  the  purpose  they  are  designed  for. 

The  law  in  question  avoids  the  injustice  of  general  taxation  for  local 
purposes,  and  lays  the  burthen  upon  the  recipients  of  the  benefit.  It 
apportions  the  tax  according  to  the  assessed  cash  value  of  the  adjacent 
property,  which  is  as  near  an  approximation  to  an  equitable  rule  as 
can  well  be  established.  No  rule  could  be  adopted  which  would  work 
absolute  equality.  An  approximation  to  it  is  all  that  can  be  attained. 
The  power  of  apportionment^  with  the  power  of  taxation,  is  exclusively 
in  the  Legislature.    The  Constitution  contains  no  inhibition  to  the  tax. 
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and  prescribes  no  role  of  apportionment  Security  against  the  abuse 
of  tiie  power  rests  in  the  wisdcm  and  justice  of  the  members  of  the 
leffdataiey  and  their  responsibility  to  their  constituents  See  the 
People  V.  the  Mayor  of  Brookljn,  4  Comstock,  419,  and  the  cases  dted 
in  tile  opinion  of  the  Court  and  the  brieb  of  coufml,  whiflh  latter  are 
in  the  appendix  to  the  volume,  607. 
Judgment  a£5nned. 


CBOSBY  V.  WATKIN8  H  oL 

Bill  1.  Norton,  4  Cil.  866,  mAmea. 

Where  a  party  coDtracti  for  i  qnaatlty  of  whoat,  to  bi  dellrtrad  oa 

I»aid  for  on   dellTcry,   In   an  action  for  non-dellrory   It  It 

plaintiff  to  aver  and  proVe  a  tanOir  of  tlio  porckaM  monoj  at  tin  time  of 

d«nand  or  teforo  nilt 
In  each  a  case  the  meainro  of  damagii  la,  tbt  dlfforenco  betwosi  tbt  oontncl 

prleo  and  tho  Taloo  of  tho  artlele  lold. 

Appbal  from  the  Ninth  District,  Gonnty  of  Tehama. 

lliis  was  an  action  for  damages  for  the  non-delitery  of  a  quantity 
of  wheat  purchased  by  plaintiff  of  defendants. 

The  facts  as  stated  by  the  Court  iare  as  follows:  H.  M.  Stone,  the 
agent  of  the  plaintiff,  contracted  with  the  defendants  for  the  purdiase 
of  a  quantity  of  wheat,  at  the  price  of  two  cents  and  a  half  per  pound, 
to  be  ddiyered  upon  demand  and  paid  for  on  delivery.  The  contract 
was  made  by  Stone,  in  his  own  name,  without  disclosing  his  principal. 
Within  the  time  limited  by  the  contract,  plaintiff,  through  Stone,  noti- 
fied the  defendants  that  he  was  ready  to  receive  and  pay  for  the  wheat 
imder  the  contract,  and  demanded  a  delivery,  which  the  defendants 
refused.  The  contract  price  of  the  wheat  was  two  and  a  half  cents 
per  pound,  and  the  Court  finds  that  at  the  time  of  demand  and  refusal 
to  deliver,  it  was  worth  four  cents  per  pound.  Plaintiffs  had  judg- 
ment for  the  difference  between  the  contract  price  and  the  actual  value 
of  the  wheat,  and  from  this  judgment  the  defendant  appeals. 


( 


) 


86  SUPREME  COTJET  —  JANTJABT  TERM,  1859. 

CrcMlby  «.  Wfttkliia. 

Crocker  &  Robinson  tot  Appellants. 

I.  The  action  shotild  haye  been  in  ihe  name  of  Stone  as  plaintiff, 
or^  at  leasts  lie  should  haye  been  made  a  party.  In  no  olher  way 
coold  the  liability  of  defendants  to  Stone  npon  the  written  contract  be 
based.  Newcomb  v.  Glark^  1  Denio,  226;  Argenti  v.  Brannan^  5  Cal. 
351;  Price  v.  Diinlap,  76.  483;  Phillips  v.  Hnsband,  lb.  509;  12  Pick. 
554;  15  Mass.  286;  13  lb.  396-104;  13  John.  Rep.  88. 

When  a  promise  is  made  to  a  tiiird  person,  for  the  benefit  of  the 
plaintiff,  the  complaint  must  state  it  to  have  been  made  according  to 
the  fact;  and  it  is  a  fatal  yarianoe  to  ayer  {hat  the  promise  was  made 
to  the  plaintiff.    Hall  v.  Htmtoony  17  Vermont,  244;  11  Vermont,  79. 

In  this  case,  fbe  contract  was  made  by  defendants  with  Stone  in  hTs 
own  name,  and  he  is  the  only  party  againgt  whom  fhoy  could  have 
enforced  it;  there  is,  therefore,  no  mtduaiity  or  pririty  between  plain- 
tiff and  defendants. 

A  contract  mnst  be  mutual  to  be  binding.  Chitty  on  Contracts,  15 ; 
5  Cal.  Rep.  351,  509. 

The  judgment  in  this  case  is  no  bar  to  an  action  npon  the  ccmtract 
in  the  name  of  Stone.  He  is  not  a  party  to  the  record,  and  is  not 
therefore  estopped  by  the  judgment 

A  judgment  cannot  be  pleaded  in  bar,  unless  between  the  same  par- 
ties. Cleaton  v.  Chambliss,  6  Randall,  86;  1  Dw.  ft  Batt  486;  1  Cooke, 
306;  6  Conn.  608;  1  A.  K.  Marsh,  179;  1  MciCord,  338. 

In  equity,  the  person  haying  the  legal  title  in  the  subject  must  be 
a  party,  though  he  has  no  beneficial  interest,  that  the  legal  right  may 
be  bound  by  the  decree  of  the  Court  Mitford  Ch.  Pleadings,  206 ; 
(179). 

Treating  this  as  an  action  of  law,  then  the  legal  title  to  the  contract 
is  in  Stone,  (it  haying  been  made  to  him,  and  he  haying  neyer  as- 
signed it)  and  the  action  should  haye  been  in  his  name.  Treating  it 
as  a  suit  in  equity,  then  still  Stone  should  h^ye  been  made  a  party 
under  the  foregoing  well  established  rule. 

At  law,  the  party  who  has  the  legal  intexest  in  the  contract  must  be 
the  plaintiff.    4  Dana,  474;  7  Munroe,  416. 

The  legal  interest  in  a  contract  is  in  the  person  to  whom  the  promise 
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is  made,  and  he  is  fhe  peison  who  mnBt  bring  the  action.  17  Yer- 
mont,  244;  11  Vt.  79. 

n.  There  is  no  avennent  in  the  complaint,  or  sufficient  proof  on 
the  trial,  of  a  tender  of  the  price  of  the  wheat  and  a  refusal  to  receirt 
it. 

Under  this  contract  the  acts  of  the  parties  are  concurrent;  that  is, 
defendants  could  not  sue  on  it  without  a  demand  of  the  price  and  an 
offer  to  deliver,  and  the  plaintiff  cannot  recoTer  without  a  tender  of  the 
price  and  a  demand  of  the  wheat 

When  the  acts  to  be  done  by  each  party  are  to  occur  at  the  same 
period,  neither  party  can  sue  on  the  contract  without  showing  an  offer 
or  tender  of  performance  on  his  part.  1  Cal.  Rep.  42,  51,  337;  2  lb. 
163;  4  Ih.  282;  Littell  Sd.  Gases,  253;  Chitty  on  Contracts,  746; 
(638). 

Robinson,  Beatty  A  Heacodc  for  Respondent 

The  only  question  of  importance  to  be  considered  by  the  Court  in 
determining  this  cause  is,  whether  the  plaintiff,  since  Stone  did  not 
reveal  his  agency,  or  the  name  of  his  principal,  at  the  time  of  making 
the  contract,  is  entitled  to  sue  and  recover. 

There  are  many  conflicting  authoritieB  on  this  poin.t;  but  the  gen- 
eral current  of  modem  decisions  would  seem  to  fully  sustain  the  prop- 
osition that  the  principal  may  sue  or  be  sued  upon  a  contract  entered 
into  by  his  agent,  whether  such  agent  reveals  such  agency  or  discovers 
the  name  of  his  principal  or  not.  Story  on  Agency,  p.  156;  Ruiz  v. 
Norton  et  al.,  4  Cal.  358 ;  Sims  v.  Bond,  5  Byam  ft  Ad. ;  Taintor  v. 
Frendergrast,  3d  Hill  N.  Y.  Rep.,  page  72;  Hicks  v.  Whitmore,  12 
Wend.  Rep.,  page  548;  2d  Kent  Com.,  sec.  41,  marginal  page  632; 
Stoiy  on  Agency,  sec.  160,  and  the  authorities  there  cited;  Smithes 
Merc'y  Law,  b.  1,  di.  5,  sec  5,  page  139-140,  and  the  authorities 
there  cited. 

TsRBY,  G.  J.,  after  stating  the  facts,  delivered  the  opinion  of  the 
Court  —  Baldwik,  J.,  concurring. 

Two  questions  are  presented  by  the  record:  Firet,  whether  the 
plaintiff  can  sue  in  his  own  name  on  the  oontraet;  and  tecond,  whether 
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be  can  recover  in  this  action  without  showing  a  tender  of  the  price 
agreed  on. 

The  first  point  is  answered  by  the  decision  of  this  Court  in  Ruiz  v. 
Norton,  4  Cal.,  355. 

Upon  the  second  point,  Mr.  Parsons,  in  his  work  on  Contracti^  toL 
1^  p.  449,  states  the  rule  to  be  as  follows:  '^In  every  sale,  unless 
otherwise  expressed,  there  is  an  implied  cpndition  that  the  price  shaU 
he  paid  before  the  buyer  has  a  rigHt  to  possession;  and  that  is  a  con- 
dition precedent.  But  it  seems,  that  in  an  action  for  non-delivexy^  the 
buyer  need  only  aver  that  he  was  ready  and  willing  to  receive  and  pay 
for  them,  and  a  refusal  to  deliver,  without  averring  an  actual  tender. " 

In  such  cases,  the  measure  of  damages  is  the  difEerence  between  the 
contract  price  and  the  actual  value  of  the  articles  sold.  S  Parsons, 
481,  note  A. 

Judgment  affirmed. 


EASTEBLINO  9.  FOWEB  0t  id. 

The  Jndsment  In  this  cue  rtfer— d»  on  tbt  ground  ttat  tbt 

Justify  the  verdict. 

Appeal  from  the  Tenth  District,  County  of  Tuba. 

This  action  was  brought  in  the  Court  below  by  the  respondent  to 
recover  of  the  appellants  the  sum  of  five  hundred  dollars,  an  alleged 
balance  of  account  for  flour  sold  and  delivered,  and  for  packing  done 
for  ap^Uants. 

The  answer  denies  any  indebtedness  for  flour,  and  admits  the  daim 
of  respondent  for  five  hundred  dollars  for  packing  goods,  but  pleads  a 
promissory  note  in  defense. 

The  note  is  set  out  in  the  answer,  and  is  in  these  wordi: 

"$1,050.00. 

"  On  demand,  for  value  received,  I  pramke  to  pay  0.  Arnold,  or 
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bearer,  one  thousand  and  fifty  dollars,  in  packing,  from  time  to  time, 
at  the  going  rates,  within  ninety  days  from  date. 
"Mabybtillb,  April  7, 1856.  J.  W.  EASiBBUiro.'^ 

The  answer  further  says,  that  by  special  agreement  entered  into  by 
said  Easterling^  the  amount  of  said  packing  was  to  be  applied  on  said 
Qote;  and  the  truth  of  this  plea  is  fidly  sustained  by  the  testimony  of 
three  or  four  witnesses. 

The  cause  was  tried  by  a  jury,  who  returned  a  lerdiofc  for  the 
plaintiff.    Defendant  appealed  to  this  Courts 

B.  D.  Wheeler  for  Appellants. 

Bryan  dk  Filkine  for  Respondent 

Tbbry,  C.  J.^  deliveied  the  opinion  of  the  Court— Baidwdt,  J., 

concurring. 

The  evidence  in  this  case  does  not  sustain  the  verdict,  and  theCourt 
srred  in  refusing  a  new  trial.  It  is  immaterial  whether,  at  the  time 
the  packing  was  done  by  plaintiff  for  defendants,  the  note  was  owned 
by  defendants  or  Goodwin.  The  evidence  shows,  that  at  the  time  the 
goods  woe  delivered  to  plaintiff  for  transportation,  it  was  agreed  that 
file  freight  should  be  credited  on  the  note;  and,  admitting  the  note  to 
have  been  the  property  of  Goodwin,  we  can  see  no  objection  to  his 
becoming  paymaster,  if  he  chose  to  do' so,  and  looking  to  the  defend- 
ant to  be  reimbursed. 

Judgment  rerersed,  and  cause  remanded. 


TEATT  et  al.  v.  CLABK. 

Where  penottsl  pidperti  to  tcctlonslr  taken*  the  party 
toit  aad  81M  In  MMapsIt  for  the  valae  <r  tt 


AnsAL  from  tko  Siztli  District,  County  of  flinrsmtiiiin  ^ 
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This  was  an  action  of  assumpsit  to  recover  the  value  of  certain  cat- 
tie^  the  property  of  plaintiffs,  unlawfully  taken  by  the  defendant. 

The  complaint  is  in  two  counts,  trover  and  assumpsit.  The  defend- 
ant demurred  to  the  complaint  on  the  ground  that  two  causes  of  ac- 
tion were  improperly  united;  to  wit»  trover  and  assumpsit.  The  record 
does  not  show  how  this  demurrer  was  disposed  of,  but  it  is  supposed  to 
have  beeii  overruled,  as  the  cause  was  tried  by  a  jury  who  retained  a 
verdict  for  the  plaintiffs.  Defendant  moved  for  a  new  tiialy  which  was 
denied^  and  he  appealed  to  this  Court 

J.  C.  Zabriskie  for  Appellant. 

Olarh  Jk  Oass  for  Eespondent 

The  complaint  was  not  demurrable.  Hillman  9,  Hilhnan,  14  How- 
ard Prac.  Bep.  456;  Dorman  v.  Eillam,  lb.  184-202;  Badger  v. 
Benedict,  4  Abb.  176. 

Tebbt,  C.  J.,  delivered  tiie  opinion  of  the  Court— Baldwin,  J., 

.  concurring. 

This  is  an  action  in  assumpsit  for  the  value  of  certain  cattle.  The 
evidence  shows  that  the  defendant^  who  was  a  bntcher,  unlawfully  and 
without  authority  took  plaintiff's  cattle,  which  he  danghtered  and 
sold  to  various  persons. 

The  appellant  objects  that  the  evidence  does  not  sustain  the  all^a- 
tions  in  the  complaint.  The  objection  is  not  tenable.  It  is  wdl  set- 
tled, that  where  a  person  takes  and  sells  the  property  of  another^  with- 
out authority,  the  party  aggrieved  may  waive  the  tort  and  sue  in 
assumpsit  for  the  price  received  at  such  sale,  or  for  the  value  of  the* 
property  so  taken.  The  rule  is  thus  expressed  in  Bnrlqr  v.  Taylor^  6 
Hill,  582,  by  Mr.  Justice  Cowan:  ''If  trover  would  have  lain,  it  fel- 
lows that  an  action  for  money  had  and  received  will  lie  for  the  price 
or  for  the  value  as  goods  sold  and  delivered  at  the  elecstion  of  the 
plaintiff; "  and  a  great  many  authorities^  Americaii  and  Rnyli^^  ^^g^ 
cited  in  support  of  the  doctrine. 

Judgment  affirmed. 
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MAY  V.  BOBEL  et  at. 

Wbere  the  Tendee't  a«ent,  in  the  pwduuM  of  m  tract  of  land,  liM  actual  Mtica  «C 
a  mortgage  on  the  premises  at  the  time  of  purchase,  the  yeadee  will  be  pre- 
tumed  to  hETe  taken  the  property  subject  to  the  mortgace. 

Appeal  from  the  Sixth  District^  County  of  Sacramento. 
A  statement  of  facts  appear  in  the  opinion  of  the  Court. 
Thos.  Sunderland  for  Appellant. 
Okrh  A  Oass  for  Bespondenti. 

Tbbbt,  a  J.,  delivered  the  opinion  of  the  Court  —  Baidwdt,  J.^ 

joacarriiig. 

This  was  a  bill  filed  in  equity  to  enjoin  the  sale  of  certain  real  estate, 
and  to  est  aside  and  cancel  the  mortgage  made  by  the  def  endant, .  Jong- 
aans,  to  John  H.  Oass,  and  by  him  transferred  with  the  note  bef oie 
doe  to  defendant,  Borel.  On  the  third  of  January,  1866,  the  legal 
title  to  the  property  in  question  was  in  John  H.  Oass,  who  on  that  day 
eonrejed  it  to  Jonghaus.  On  the  same  day  Jonghaua  mortgaged  the 
property  to  Oass  as  security  for  the  payment  of  the  note  of  two  thou- 
sand dollars.  The  note  and  mortgage  was  delivered  by  Gkias  to  a  third 
party  to  be  negotiated,  and  was,  before  maturity,  assigned  for  a  valu- 
able coDsideTation  to  defendant,  Borel.  On  the  ninth  of  January,  at 
the  instance  of  one  S.  H.  Stanley,  who  was  acting  as  the  agent  of  the 
plaintiff,  the  deed  from  Gass  to  Jonghaus  was  destroyed,  and  another 
takeai,  conveying  the  same  property  with  other  property.  Jonghaus 
then  conveyed  to  Walker,  who  was  a  grantor  of  the  plaintiff.  At  the 
time  of  the  destruction  of  the  first  deed  from  Oass  to  Jonghaus,  and 
the  execution  of  the  second,  Stanley  had  notice  of  the  existence  of 
defendant's  mortgage  and  of  the  first  deed  from  Oass  to  Jonghaus. 

Under  these  circumstancea,  we  see  no  reason  to  doubt  the  correct- 
neKi  of  the  order  dissolving  the  injunction.  Plaintiff's  agent  having 
actual  knowledge  of  the  defendant's  mortgage,  plaintiff  moat  be  deemed 
to  have  taken  the  property  sabject  to  it 

Judgment  I 


^ 
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WHBATLET  v.  STROBE,  iJ«>  WILCOXSON  ei  aJ.,  Iktbbybnobs. 

Tbe  following  written  order  posseMe*  all  the  reqaitltei  of  an  InUnd  bill  of 
exchange:  **liB.  Stbobb:  —  Please  paj  tbe  bearer  of  these  lines  two  bon- 
dred  and  thirty  stz  dollars,  and  oharoe  tho  same  to  my  aecoont** 

Tbe  inoertlon  of  the  word  "please**  does  not  alter  the  character  of  tba  Inatm- 
ment 

Such  an  order  being  a  bill  of  exchange,  the  written  acceptance  of  the  party  to 
whom  It  Is  addressed,  is  necessary  to  charge  him  as  acceptor  under  onr  statute. 
His  verbal  acceptance  Is  not  sufficient. 

Wbere  the  order  Is  giren  for  a  valuable  consideratloQ,  and  for  tba  whole  arnooBt 
of  tbe  demand  against  the  drawee^  thougib  worthless  as  a  blU,  It  operates  as 
an  assignment  of  tbe  debt  or  fund  against  which  it  Is  drawn. 

The  want  of  a  written  acceptance  does  not  affect  the  right  of  the  payee  to  tha 
money  due,  but  only  the  mode  of  enforcing  it.  With  tbe  acceptance  be  eould 
have  sustained  an  action  upon  tbe  order;  without  it  be  must  raeaver  upon 
the  original  demand  by  force  of  the  assignment. 

After  tbe  delivery  and  presentation  of  tbe  order,  the  debt  doe  by  the  drawee 
could  not  be  reached  on  attachment  Issued  by  tbe  eredltors  of  tba  drawer.  As 
against  any  attempt  by  them  to  enforce  Its  payment  upon  any  such  proceed- 
Ing,  the  order  would  be  an  effectual  protection,  as  It  would  also  against  tbe 
suit  of  tbe  assignor  to  collect  the  amount,  unleas  sncii  suit  Is  proseeuttd  lor 
tbe  benefit  of  tbe  assignee. 

Appeal  from  the  Sixth  District^  County  of  Saeramento. 

This  was  an  action  of  assnmpsit  to  recover  a  sum  of  money.  The 
facts  as  they  appear  in  the  opinion  of  the  Court,  are  as  follows: 

As  appears  from  the  record  in  this  case,  Strobe  was  indebted  to 
Wheatley,  and  Wheatley  to  Howel,  and  Howel  to  Wilcoxson  &  Co, 
To  pay  his  debt,  Wheatley  gave  Howell  an  order  on  Strobe  for  $236, 
payable  to  bearer.  This  order  is  not  set  forth  in  the  record,  but  is 
admitted  by  counsel  to  be  in  the  following  form : 

"  Sac.  City,  July  18, 1857. 
Mb.  Stbobb:  —  Please  pay  the  bearer  of  these  lines  two  himdrod 
and  thirty-six  dollars,  and  charge  the  same  to  my  aooount 

B.  D.  WHBATuir.* 

On  the  twenty-fifth  of  July  the  order  was  presented  to  Strobe^  and 
by  hilm  was  yertMdly  accepted.    No  acceptance  in  writing  waa  : 
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Soon  afterwards  Wilcoxaon  &  Co.,  whose  demand  against  Howel  was 
in  judgment,  and  upon  which  they  had  previously  issued  execution, 
ganisheed  the  debt,  if  any,  dua  by  Strobe  to  Howel,  by  virtue  of  this 
order.  Subesquently  Wheatley  commenced  the  present  suit  against 
Strobe  to  recover  the  original  debt  Strobe  admitted  the  original  in- 
debtedness, but  set  up  the  order,  his  verbal  acceptance,  and  the  gar- 
nidunent  of  Wilcozson  ft  Co.,  and  prayed  that  Howel  and  Wilcoxsoo 
&  Co.  might  be  made  parties,  and  he  be  allowed  to  pay  the  amount 
into  Court  Wilcoxson  ft  Co.  filed  a  petition  of  intervention,  setting 
up  substantially  the  same  facts,  with  the  additional  fact  that  the  ordei 
was  given  for  a  debt  due  by  Wheatley  to  Howel,  and  asserting  a  right 
to  the  amount  of  the  debt  by  virtue  of  their  garnishment,  and  praying 
judgment  in  their  favor  for  the  same.  The  plaintiff  demurred  to  thf 
answer  of  Strobe;  the  demurrer  was  sustained,  and,  with  the  jud^ 
ment  entered  thereon,  the  petition  of  interventioii  was  denied.  De- 
fendant appealed  to  this  Court 

P.  L.  Edwards  for  Appellaiit 

I.  At  comm<m  law  a  parol  acceptance  of  a  bill  of  exchange  was  r 

sufficient    Story  on  Bills  of  Exchange,  291,  sec.  242;  Byles  on  Bilk  ^ 

of  Exchange,  page  237. 

If,  however,  the  paper  under  examination  is  a  bill  of  exchange,  then 
it  comes  within  the  provisions  of  our  statute,  and  a  parol  acceptance 
18  iDsofficient  to  bind  the  acceptor,  and  of  censequenoe,  for  the  wani 
of  mutaality,  it  cannot  bind  the  other  parties.  Wood's  Digest,  p.  72. 
sec  6. 

That  this  paper  is  not  a  bill  of  exchange,  is  apparent  from  the  con- 
siderations: 

Ist  It  k  essential  to  a  bill  or  note,  that  it  be  payable  in  money 
tmly,  at  all  events  not  out  of  a  particular  fund.  It  must  direct  th< 
payment  of  the  money  wilhout  condition  and  at  all  events.  Byles  on 
Bills  of  Exdiange,  59  and  164,  note;  Story  on  Bills  of  Exchange,  p 
^0,'  sec.  46. 

A  case  in  all  reepeeti  sinyiar,  if  not  identical  with  this,  is  that  of 
little  i;.  Shackford,  91  Bag.  Oml  L.  B.  498,  to  which  attention  ii 
particularly  invited. 
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2d.  The  tenns  of  the  paper  express  the  request  to  pay  as  a  f  avor^ 
and  are  not  those  of  mere  civility.  If  so^  there  is  nOi  absolute  direc- 
tion for  the  payment  of  the  money^  and  it  is  therefore  not  a  bill  of 
exchange.  Story  on  Bills  of  Exchange,  47,  sec.  33.  Byles  on  Bills  of 
Exchange,  59-60  and  notes. 

n.  If  the  instrument  is  not  a  bill  of  exchange,  what  is  it?  or  is  it 
anything?  If  anything,  it  is  an  order  or  request  for  the  payment  of 
money,  and  although  defective  and  worthless  as  a  bill  of  exchange, 
still  it  may  be  evidence  of  a  valid  agreement.  Byks  on  Bills  of 
Exchange,  155. 

A  owes  B  a  sum  of  money,  and  B  owes  C  the  like  sum,  anfl  the 
three  agree  that  B  shall  be  discharged,  and  that  A  shall  pay  tiie  sum 
directly  to  C;  the  contract  is  without  the  statute  of  fraud,  and  in 
every  way  valid.    Chitty  on  Contracts,  451, 463. 

Tie  release  of  the  legal  right  which  the  respondents  had  againtft 
Strobe,  was  a  sufficient  consideration  for  the  promises  of  the  latter  to 
pay  to  Howel,  and  binds  all.    1st  Parsons  on  Contracts,  369. 

It  was  not  necessary  that  all  the  parties  should  be  present  together, 
and  assenting  to  the  agreement.  It  was  sufficient  that  all  assented 
before  any  withdrawal  of  the  proposition.  In  this  view  the  order  was 
a  proposition  on  the  part  of  the  respondent  to  pay  his  debt  to  Howell 
by  the  promise  of  Strobe.  The  respondent  assented  by  giving  fhe 
order;  Howel  assented  by  receiving  ii,  and  Strobe  assented  by  aceepU 
ing  and  agreeing  to  pay  Howel  instead  of  respondents.  Thus  there  was 
a  sufficient  consideration  without  the  statute  of  fraud,  and  the  debt 
became  one  owing  directly  from  Strobe  to  Howel,  which  was  the  sub- 
ject of  garnishment  by  the  Messrs.  Wilcoxson  ft  Co. 

in.  In  any  view  it  will  be  difficult  to  resist  the  eondu^on  that  the 
drawing  and  delivery  of  the  order  operated  as  an  assignment  of  the 
demand  from  the  respondents  in  favor  of  Howel  againi(t  Strobe.  The 
rule  is,  that  when  the  drawee  of  an  order  is  the  debtor  of  the  drawer, 
then  the  order  is  to  be  regarded  as  an  assignment  of  the  debt  Qnin 
V.  Hanford,  1  Hill  N.  Y.,  82;  Byles  on  Bills  of  Exchange,  59-€0, 
and  notes. 

Besides,  the  case  shows  that  it  was  the  intention  to  draw  for  the 
whole  of  the  particular  fund,  to  wit,  the  whde  of  tlis  indebtedness 
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from  Strobe  to  the  respondents,  for  wood  sold  and  delivered;  and 
"*  where  an  order  is  drawn  for  the  whole  of  a  partictUar  fund,  it 
amounts  to  an  equitable  assignment  of  the  fund.^'  MandeviUe  v. 
Welch,  5  Wheat  E.,  286. 

See  the  whole  question  satisfactorily  settled  in  3  IieadiTig  Equity 
Cases,  206,  233. 

rV.  We  submit  that  the  whole  controversy,  in  all  its  aspects,  could 
and  ought  to  have  been  determined  in  this  action.  In  support  of  the 
new  presented  on  this  pointy  we  think  it  unnecessary  to  die  any 
anthorities  other  than  that  of  Van  Buskirk,  Admr.  v.  Boy,  (8  How. 
Prac.  R  425) ;  Voorhies'  New  Code,  (Ed.  of  1855,  p.  119,  note  d) 
and  keeping  in  view  the  difference  between  our  statute  and  that  of 
JJ^ew  York,  1  Whitaker's  Practice,  82,  83,  84. 

H,  E.  Hartley  for  Bespondents. 

The  paper  drawn  on  Strobe  by  Wheatley  was  an  inland  bill  of 
exchange;  it  had  all  the  requisites  to  make  it  such;  it  was  in  writ- 
ing, contained  an  order  to  pay  absolutely  a  certain  sum  of  money,  and 
was  directed  to  a  certain  party.    Story  on  Bills,  33. 

The  insertion  of  the  word  please  in  the  order  does  not  vary  its 
effect;  the  using  of  terms  of  politeness  in  a  commercial  paper  is  not 
to  be  construed  into  asking  a  favor  and  not  demanding  a  right 

A  drawing  of  a  bill  will  be  deemed  a  demand  of  a  right,  not  asking 
a  favor,  where  the  language  is  susceptible  of  two  interpretations; 
when  it  is  deemed  as  a  favor  only,  the  language  used  must  repel  in 
an  unequivocal  manner,  the  presumption  it  was  claimed  as  a  right. 
Story  on  Bills,  sec.  33. 

The  case  of  Settle  v.  Shealford,  22  Eng.  Com.  L.  R  498,  is 
commented  on  in  the  foot  note  to  Story  on  Bills,  sec.  33,  and  very 
properly  doubted  as  sound  law;  nnmenms  authorities  are  there  n 
ferred  to,  which  held  a  different  doctrine.     Buffo  Webb,  1  Espin.  B., 
129;  Chitty  on  Bills,  150,  151,  175. 

In  France  the  word  please  is  always  used;  ^11  vous  plais  payer," 
He.    Diet  du  Naiorial  art.  Letter  de  Change,  Tom.  4,  p.  592,  593. 

The  paper  was  therefore  a  good  bill  of  exchange.  It  was  held  in 
England  in  Sproat  v.  Mathers,  1  Term  Bep.  482,  that  a  parol 
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acceptance  of  a  bill  was  good,  but  the  law  in  England  has  been 
changed  by  1  and  2  Geo.  IV.,  chap.  78.  After  that  Act  no  accept- 
ance was  valid^  save  in  writing;  but  this  is  iq^ated  by  statute  in 
our  own  State.  Wood's  Dig.,  p.  72,  art  182,  sec.  C,  enacted  that 
no  person  shall  be  charged  as  an  acceptor  of  a  bill  of  exchange  unless 
bis  acceptance  is  in  writing,  and  signed  by  himself  or  agent. 

Strobe  not  having  accepted  the  bill,  therefore  was  not  in  any  man- 
ner bound  upon  it  to  any  person  whatsoever. 

The  bill  or  order  being  payable  to  bearer,  and  if  accepted  at  all, 
only  accepted  in  favor  of  the  bearer  or  holder  who  should  present  it 
for  payment,  was  not  the  subject  of  garnishment  by  the  interveners. 
The  payor  of  a  negotiable  instrument  cannot  be  gamisheed.  Cal. 
Rep.  p. 

By  the  acceptance,  if  it  can  be  claimed  such,  the  appellant  Strobe 
bound  himself  to  pay  the  bearer  of  the  note,  and  not  Howel  the  debtor 
of  the  interveners  —  the  lawful  holder  of  the  bill  who  could  only  take 
advantage  of  the  acceptance.    Story  on  Bills,  sec.  113. 

It  is  8u£Bcient  answer  to  the  second  point  made  by  appellant,  that 
the  paper,  if  it  was  not  a  bill,  certainly,  till  the  payment,  did  not 
operate  as  a  discharge  of  Strobe's  debt  to  Wheatley,  he,  at  most,  by 
his  promise  only  agreed  to  pay  the  holder  of  the  order  on  presenta- 
tion. There  was  no  promise  absolutely  to  pay  Howel,  nor  even  were 
that  so,  would  it  operate  so  as  to  prevent  Howel  from  returning  the 
order  to  the  drawer  Wheatley,  and  demanding  from  him  its  amount. 

The  drawing  of  the  order  or  bill  could  not  operate  as  an  assign- 
ment of  the  debt,  so  as  to  vest  it  in  Howel,  because  there  was  no 
assent  of  Howel  so  to  receive  it;  and  even  did  it  so  operate,  .there 
was  nothing  in  the  transaction  to  limit  and  confine  it  between  Howel 
and  Strobe.  Howel  could  have  disposed  of  it  to  an  innocent  pur- 
chaser, who  could  have  fallen  back  and  claimed  the  amount  from  the 
original  drawer,  as  was  done  in  this  case. 

The  interveners  had  no  right  to  come  into  Court  and  litigate 
between  parties  plaintiff  and  defendant. 

A  garnishment  is  no  defense  except  between  actual  parties. 

Wilcoxson  has  fixed  the  liability  of  Strobe^  if  he  is  at  all  liable, 
and  he  must  decide  that  for  himself. 
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The  demurrers  were  properly  sustained,  and  the  judgments  of  tbe 
Court  below  were  correct 

FzBLD,  J.,  after  stating  the  f acts^  delivered  the  opinion  of  the  Court 
— Tubt,  C.  J.,  and  BAumxs,  J.,  concurring. 

Upon  file  facts  in  this  case  the  appellants  make  two  points:  FMr$L 
That  the  Terhal  acceptance  of  Strobe  was  sufficient  to  render  him  lia* 
ble  to  Howel  upon  the  orcler  of  Wheatley;  and.  Second.  If  this  be 
ontenable,  that  the  order  operated  as  an  equitable  assignment  of  the 
demand  against  Strobe,  which  thus  became  subject  to  attachment  as 
the  property  of  Howd. 

The  first  of  these  points  cannot  be  sustained.  The  order  possesses 
all  the  T^uisities  of  an  inland  bill  of  exchange.  It  contains  a  direction 
for  the  payment  of  money  by  one  person  to  another,  absolutely  and  at 
&11  events.  As  no  time  is  specified^  it  is  to  be  taken  as  payable  at 
sight.  No  further  particulars  than  these  iEure  essential  to  constitute  a 
bill  of  exchange.  The  insertion  of  the  word  "  please  "  docs  not  alter 
tbe  character  of  the  instrument.  This  is  ihe  usual  term  of  civility,  and 
does  not  necessarily  imply  that  a  favor  is  asked.  Story  on  Bills,  sec. 
33  and  notes ;  3  Kent,  74. 

The  order  being  a  bill  of  exchange,  the  written  acceptance  of  Strobe 
wa?  necessary  to  charge  him  as  acceptor  under  the  statute.  His  ver- 
bal acceptance  was  insujBficient  Act  concerning  Bills  of  Exchange, 
sec.  6.    Upon  the  order,  therefore,  he  is  not  liable. 

But  the  second  point  is  well  taken.  The  order,  though  not  avail- 
able as  a  bill  of  exchange  against  Strobe  for  want  of  acceptance,  oper- 
ated as  an  equitable  assignment  of  the  demand  of  Wheatley  to  Howel. 
It  was  given  for  an  antecedent  debt,  and  for  the  full  amount  of  the 
demand  against  Strobe ;  the  consideration  was  valuable,  and  there  was 
BO  flitting  of  the  amount  due  into  distinct  and  different  causes  of 
action;  and  in  such  cases  it  is  well  settled  that  an  order,  whether 
accepted  or  not,  operates  as  an  assignment  of  the  debt,  or  fund  against 
which  it  is  drawn. 

The  want  of  a  written  acceptance  does  not  affect  the  right  of  Howel 
to  the  money  due,  but  only  the  mode  of  enforcing  it.  With  the  accept- 
ance he  could  have  sustained  an  action  upon  the  order;  without  it  he 

You  XiL — T 
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must  recover  upon  the  original  demand  by  force  of  the  assignment. 
Under  the  old  common  law  practice,  the  action  could  only  be  main- 
tained in  the  name  of  the  assignor  for  the  benefit  of  the  assignee,  but 
undef'  our  system  it  may  be  brought  in  the  name  of  the  assignee  as  the 
partly  beneficially  interested.  Courts  of  law,  equally  with  ConrtB  of 
equity,  gave  elfect  to  assignments,  like  the  one  under  consideration,  by 
controlling  the  proceeds  of  the  judgments  recovered  for  the  benefit  of 
the  assignee.  Mandeville  v.  Welch,  5  Wheat.  277;  Corser  v.  Craig^ 
1  Wash.  C.  C.  427;  Blin  v.  Prince,  20  Vt.  25;  Wheeler  v.  Wheeler, 
0  Cowen,  34;  Nesmith  v.  Drum,  8  Seargt.  &  Watts,  9;  Eobins  v.  Bacon, 
3  OreenL  346 ;  Adamson  v.  Robinson,  1  Pick.  461. 

After  the  delivery  and  presentation  of  the  order,  the  debt  due  by 
Strobe  could  not  be  reached  on  attachment  issued  by  the  creditors  of 
Wheatiey.  As  against  any  attempt  by  them  to  enforce  its  payment 
upon  any  such  proceeding,  the  order  would  be  an  effectual  protection ; 
and  we  do  not  perceive  why  it. should  not  equally  avail  as  against  the 
suit  of  the  assignor  himself,  unless  it  is  made  to  appear  that  such  Boit 
is  prosecuted  for  the  benefit  pf  the  assignee.  Drake  on  Attach.,  chap. 
37;  Black  v.  Paul,  10  Mo.  103;  Lovely  v.  Caldwell,  4  Ala.  684;  Corser 
r.  Craig,  1  Wash.  C.  C.  424. 

In  this  State,  all  actions  are  required,  with  some  few  specified  excep- 
tions, to  be  brought  in  the  name  of  the  real  party  in  interest,  (Prac. 
Act,  sec.  4).  in  the  present  case,  upon  the  facts  alleged  in  the  answer, 
and  which  are  admitted  by  the  demurrer  to  be  true,  it  is  clear  that  the 
plaintiff  is  not  the  real  party  in  interest,  and  there  is  no  allegation  in 
ihe  complaint  that  the  suit  is  prosecuted  for  the  benefit  of  Howd.  A 
judgment  recovered  by  Wheatiey  after  the  presentation  of  the  order, 
without  notice  to  the  assignee,  would  be  no  protection  to  the  defendant 
against  a  suit  by  the  assignee  for  the  same  demand. 

The  position  of  the  defendant  is  not  unlike  that  of  a  party  summoned 
as  garnishee,  after  receiving  notice  of  an  assignment  by  his  creditor  of 
the  demand;  if  he  fails  in  answering  to  set  up  the  assignment,  and 
judgment  in  consequence  passes  against  him  as  a  debtor  of  the  assignor, 
it  will  not  afford  protection  against  a  suit  by  the  assignee.  Nugent  #. 
Opdyke,  9  Kobinson,  453;  Crayton  v.  Clark,  11  Ala.  787;  Foster  v. 
White,  9  Porter,  22L 
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Upon  the  facts  set  up  in  the  answer,  we  are  of  opinion  that  ttie 
prayer  of  the  defendant  should  have  been  granted;  that  he  should  have 
had  leave  to  deposit  the  amount  in  suit  in  Court,  and  that  process 
should  have  issued  to  bring  in  Howel,  and  that  Wilcoxson  &  Co.  ahoxdd 
have  been  allowed  to  intervene. 

The  rights  between  the  plaintiff  and  Howel  to  the  demstid  due  by 
Strobe,  should  be  first  determined,  and  afterwards  the  claim  asserted 
by  the  intervenors  disposed  of.  This  claim,  of  course,  can  only  be  a 
matter  for  consideration  in  case  the  money  is  adjudged  to  have  been 
at  the  time  of  the  alleged  attachment  the  property  of  Howel.  Van 
BueMrk,  Adm.  v.  Roy,  8  How.  Prac.  425. 

Judgment  reversed,  and  cause  remanded  for  further  proceedingB. 


KIEK  V.  BETWOLDS  et  at,  AND  BEYNOLDS  v.  HABBIS. 

A  party  eaimot  be  permitted  to  prosecute  two  separate  and  distinct  remedlaa» 
In  the  Supreme  Court,  for  a  review  of  the  aune  question  ai  the  iame  tlOM* 

Appbal  from  the  Eleventh  District,  Coonty  of  El  Doradow 

John  HvmB  for  Appellants. 

Sandemon  £  Newell  for  Bespondents. 

Terry,  C.  J-,  delivered  the  opinion  of  the  Court — Baldwik,  Jf.. 
and  Phbld,  J.,  concurring. 

This  is  a  proceeding  in  flie  nature  of  a  bill  of  review,  the  object  of 
which  is  to  procure  an  examination  and  reversal  of  the  decree  of  the 
Conrt  below  in  case  of  Baun  v.  Beynolds  and  Eirk,  11  CaL  14,  on 
the  ground  of  error  apparent  in  the  record. 

The  plaintiff  appealed  from  the  decree  in  the  original  case^  and.  the 
same  questions  raised  by  this  record  were  presented  in  this  Court  on 
flie  appeal.  As  a  party  cannot  be  permitted  to  prosecute  two  separate 
and  distinct  remedies  in  this  Gour^  for  a  review  of  the  same  question 
at  {he  same  time,  the  appeal  is  dismissed. 
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JUDITH  JORDAN  Am)  AKS  H.  JOBDAN  v.  GIBUN, 
KELLY,  et  al. 

A  Judgment  rendered  aipatest  a  partj  wko  la  absent  from  the  State,  apon  publi- 
cation of  the  aammons  thirty  days  only,  la  void  for  the  want  of  JvrladlctloB 
of  the  person  of  the  defendant. 

An  aifidayit  which  avers  a  caaae  of  action  against  the  defendant — that  defend- 
ant cannot  after  due  diligence  be  found  In  the  State  —  that  sarunona  has 
been  Issued  but  Sheriff  cannot  And  him  —  that  defendant's  resldenea  la  In 
the  county  where  the  summons  Issued,  and  that  defendant  still  baa  a  family 
reaiding  In  said  county  —  is  insufficient  to  authorise  the  Court  to  appotat  an 
attolney  to  represent  such  absent  defendant 

Where  serTlce  Is  attempted  In  a  mode  different  from  the  course  of  tiia  eomiBon 
law,  the  atatute  must  be  strtctly  pursued  to  giva  juriadlctlon. 

Appeal  from  the  Fourth  District,  County  of  San  Franciaoa. 

This  was  an  action  to  enjoin  the  sale  of  certain  real  estate  in  San 
Francisco.  This  sale  was  attempted  to  be  made  under  two  ezecationd 
issuing  from  judgments  rendered  in  the  late  Superior  Oonrt  of  the 
City  of  San  Francisco,  at  the  suit  of  the  defendants,  Giblin  and  Kelly. 

The  plaintiffs,  one  the  wife,  and  the  other  tihe  infant  daughter  of 
Michael  Jordan,  claimed  tiie  title  to  the  property  by  virtue  of  two 
deeds  of  conyeyance  from  Benj.  F.  Watkins,  and  others,  to  them  and 
Michael  Jordan,  and  also  by  deed  from  Michael  to  them. 

The  question  which  this  Court  has  considered  in  its  opinion  is,  as  to 
the  jurisdiction  of  the  Superior  Court  over  the  person  of  fiie  defend- 
ant, Michael  Jordan,  in  tiie  actions  upon  which  the  judgments  were 
obtained,  and  under  which  the  defendants  sought  to  sell  the  property 
in  question.  The  fdcts  upon  which  those  judgments  were  obtained, 
are  as  follows: 

At  the  time  of  fiie  institution  of  the  suits,  and  for  several  days 
tliereiifter,  the  defendant  was  a  resident  of  the  City  of  San  Francisco. 
Some  days  after  the  bringing  of  said  actions,  he  left  this  State  and  has 
continued  absent  erer  since,  his  family  continuing  to  reside  in  San 
Francisco.  No  service  of  summons  was  had  on  him  prior  to  bis 
departure,  nor  was  there  any  publication  of  the  summons,  except  only 
in  the  case  of  Oiblin,  and  that  only  for  the  period  of  thirty  days,    ITo 
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Older  was  made  directing  a  copy  of  the  complaint  and  summons  to  be 
deposited  in  the  post  office,  directed  to  said  defendant  at  his  place  of 
midenoe,  nor  was  any  so  sent;  nor  vas  an  attorney  appointed  to 
defend  the  action;  nor  was  there  any  appearance  in  said  action  on  the 
part  of  the  defendant  In  the  case  of  Abrams  v.  Jordan  et  al.,  the 
following  affidavit  was  made  for  the  porpose  of  having  an  attorney  to 
represent  Jordan. 

^Thomas  Giblin,  being  dnly  sworn^  says  he  is  one  of  the  plaintiffs 
above  named.  That  said  |daintiffs  have  a  cause  of  action  against  the 
said  defendants,  for  the  sum  of  mx  hundred  and  thirty-nine  doUan^ 
\mng  balance  dne  from  said  defendants  to  said  plaintifih,  for  work  and 
labor  performed,  and  materials  famished,  by  said  plaintiffs  for  said 
defendants^  in  the  building  of  some  houses  in  the  City  of  San  Fran- 
dico.  •  ♦  •  That  said  defendant,  Jordan,  cannot^  after  due  dili- 
gence, be  found  within  the  State  of  California.  That  a  summons  has 
been  issued  against  the  said  Jordan  in  said  action,  but  the  Sheriff  of 
the  County  of  San  Francisco  cannot  find  him.  That  the  residenoe  of 
said  Jordm  is  in  the  City  of  San  Francisco,  and  he  has  still  a  family^ 
coQsisting  of  a  wife  and  children,  there  residing. 

**  Sworn  to,  etc.  Tnoa  Giblin,* 

Upon  this  affidavit  an  attorney  was  appointed  for  Jordan. 
Plaintiffs  had  judgment  in  the  Court  below,  and  defendants  a^ 
pealed  to  this  Court. 

P.  M.  A  H.  H.  Haight  for  Appellants. 

E.  8.  Love  for  Bespondents. 

Terby,  C*  J.,  delivered  the  opinion  of  the  Court  —  Baldwhi,  J., 

concurring. 

This  was  an  action  to  enjoin  the  sale  of  certain  real  estate  in  San 
Francisco.  This  sale  was  attempted  to  be  made  under  two  ezecutiona 
issuing  from  judgments  rendered  in  the  late  Superior  Court  of 
San  Francisco  at  the  suit  of  the  appellants  against  Michael  Jordan. 
The  property  is  claimed  by  respondents. 

Two  principal  questions  are  made  by  the  record.    Wkni.  That  fhi 
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title  of  appellants  is  superior  in  law  and  equity  to  that  of  Jordan^  fhe 
defendant  in  these  executions.  Second.  That  the  appellants  had  no 
right  to  snhject  the  property  to  sale,  for  the  reason,  that  the  judgments 
are-  toid  for  want  of  jurisdiction  in  the  Court  rendering  theuL 

It  is  conceded,  that  if  these  judgments  are  out  of  the  way,  the  title 
of  the  respondents  is  good,  and  that  they  have  a  right  to  interrene 
in  this  form  to  protect  it  We  are  inclined  to  think  that  the  Court 
below  was  right  in  holding  in  favor  of  respondents  on  the  first  propo- 
sition; but  it  is  unnecessary,  in  our  view,  to  pass  definitely  upon  tins 
point>  inasmuch  as  we  think  the  decree  below  should  be  affirmed  on 
the  second  ground  above  stated. 

Th6  ground  of  the  want  of  jurisdiction  of  the  Superior  Conrt  is, 
that  there  was  no  personal  or  other  sufficient  service  of  notice  of  the 
actions  in  the  cases  of  Gibben  t;.  Jordan,  6  Cal.  416,  and  Abrams  v. 
Jordan,  in  which  cases  these  executions  issued : 

'His  facts  connected  with  this  point  are  these:  At  the  time  of  iiie 
institution  of  this  suit,  and  for  several  days  afterwards,  the  defendant 
Jordan  was  a  resident  of  San  Francisco;  at  the  time  of  the  affidavit 
for  an  order  of  service  by  publication,  in  the  case  of  OiUin  v.  Jordan, 
he  vras  beyond  the  limits  of  the  State,  and  has  not  since  returned 
The  statute  requires  that  in  cases  where  the  party  to  be  served  is  out 
of  the  State,  publication  must  be  made  at  least  three  months.  Pnc. 
A<5t,  sec  31. 

In  the  case  of  Abrams^  the  affidavit  does  not  show  a  state  of  fitets 
authorizing  the  appointment  of  attorney.  The  record  does  not  show 
that  any  summons  had  been  issued  and  placed  in  the  hands  of  the 
proper  officer,  or  that  any  effort  had  been  made  to  find  the  defendant 
in  order  that  he  might  be  personally  served.  We  have  already  held, 
in. proceedings  of  this  character,  where  service  is  attempted  in  modes 
different  from  the  course  in  common  law,  that  the  stetute  must  be 
strictly  pursued  to  give  jurisdiction.  A  contiaij  course  would  Oh 
courage  fraud  and  lead  to  oppressi<ML 

Judgment  affirmed. 
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HUTCHINSON  v.  BITBB,  ^i  al.  Fond  Comkissioksbs^  kto. 

In  t  bin  to  enjoin  the  Inuance  of  bonds  of  the  City  and  County  of  San  Fran- 
dno  by  the  Pond  Commlnionen  created  by  the  Act  of  April  20,  1898»  ter 
the  claims  approved  by  the  Board  of  BzaQilnen»  It  la  necessary  that  some  of 
the  persons  to  whom  the  bonds  are  to  be  Issued,  ahoold  be  made  parties  to 
the  action. 

Appsal  from  the  Fourth  District^  Comity  of  San  Francisco. 

This  vas  an  action  by  bill  to  enjoin  the  defendants^  as  a  Board  of 
Fond  Commissioners^  from  issuing  bonds  of  the  City  and  County  oT 
San  Francisco^  to  the  holders  of  claims  against  the  city  which  had  been 
approved  by  the  Board  of  Examiners  created  by  the  Act  of  April  20, 
1858.  None  of  the  jiersona  to  whom  the  bonds  were  to  be  issued  were 
made  parties  to  the  action.  The  only  parties  named  in  the  bill  wen 
the  persons  constituting  the  Board  of  Fund  Commissioners. 

The  defendants  demurred  to  the  bill  on  general  grounds,  and 
amongst  others,  on  the  ground  that  **  there  is  a  defect  of  parties  de- 
fendants/' and  also  on  the  ground  that ''  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.''  The  Court  below 
sustained  the  demurrer  on  the  latter  ground;  from  which  ruling  of  the 
Court,  the  plaintiff  appealed  to  this  Court 


Tale  and  F.  A.  Fabina  for  i^^peHmt 

Hoge  and  WiUon  for  Bespondenta. 

Ptrld,  J.,  delivered  the  (pinion  of  the  Court  —  Tbbbt,  0.  J.,  con- 

cnrring. 

The  plaintiff  seeks  to  enjoin  the  issuance  of  bonds  of  &e  OHf  end 
Connty  of  San  Francisco  by  the  Fund  Commissioners,  created  by  the 
Act  of  April  20, 1858,  for  the  claims  approved  by  the  Board  of  Ihcam- 
inen  under  that  Act.  The  persons  to  whom,  according  to  ^  report  of 
the  Examiners,  the  bonds  are  to  be  issued,  are  not  made  parties  to  ihe 
snit,  and  without  their  presence  there  can  be  no  binding  determina- 
ti(m  of  the  questions  upon  which  the  decision  of  this  Court  is  desired, 
imle«^  perbapa,  from  the  spedkl  dreurndtaaoea  of  the  cas^-  the  great 
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number  of  persons  to  whom  the  bonds  are  to  be  issued,  and  the  char- 
acter of  the  questiona  involved,  it  may  anawer  to  bring  in  only  a  suffi- 
cient number  to  fully  represent  and  protect  the  interests  of  aU;  bui 
upon  this  we  express  no  opinion.  It  is  enough  to  sustain  the  judg- 
ment,  on  the  demiunrer,  that  nans  of  the  persona  entitled  to  the  bonds 
under  the  Act,  are  made  parties.    Judgment  affirmed. 


FALLON  V.  DOTIGHBETT. 

la  an  aetioii  of  cjeetmnt,  where  the  plaintiff  oeekt  to  estaUlah  tbo  lOH  of  a  4oed 
under  which  he  deralgng  title,  In  order  to  laj  tlie  tenndnttan  for  eeoondary 
evidence,  the  proof  of  search  by  the  agent  or  attorney  In  teet  of  the  plalntut, 
and  Inqolxj  by  him  of  the  grantor,  Is  izuiafflclent,  aa  the  plaintiff  hlmnelf 
might  have  the  posaoMlon  or  control  of  the  original,  and.  In  the  ■bawiia  of 
other  evidence,  his  affidavit  ahonld  have  be«i  offered. 


Appkal  from  the  Sixth  District^  County  of  SacraoKBntoi. 

This  was  an  action  of  ejectment  to  recover  possession  of  a  lot  of  land 
in  the  City  of  Sacramento. 

The  plsintiff  deraigns  title  through  one  Jcltm  A.  Sutter  and  0.  W. 
Hammersly.  On  the  trial  she,  to  lay  the  foundation  for  the  introduc- 
tion of  secondary  evidence,  introduced  one  Stevens,  who  testified  as 
follows: 

''  The  plaintiff  in  thia  action  was  a  resident  of  San  Francisco  county. 
Witness  was  acting  as  her  agent  and  attorney  in  fact,  and  was  con- 
ducting this  suit  for  her;  he  had  made  search  for  the  original  deed 
from  Sutter  to  Hammersly  and  Murray,  to  ascertain  where  the  deed 
was,  and  had  made  other  diligent  inquiry  about  the  sante,  but  was 
unable  to  obtain  the  original,  or  ascertain  wh^re  it  waa,  or  whether  it 
was  in  exiatenoe.'' 

There  waa  no  otiier  evidence  offered  to  establish  the  loss  of  the  deed, 
He  Court  below  ruled  that  this. evidence  was  sufficient  to  account  for 
the  loss  of  the  deed;  and  thereupon  a  certified  copy  was  given  in  evi- 
dence :  to  wfaidi  ralipg  of  the  Court  the  defendant  excepted.   Plaintiff 
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had  judgment  Defendant  moved  for  a  new  tiial,  which  was  denied., 
and  he  appealed  to  this  Court. 

C.  A.  Johnson  for  Aj^pellant. 

Bchinson,  Beatty  dk  Heacock,  ior  BespondenL 

Fi£LD^  J.^  deliveied  the  opinion  of  the  Court — Tbbbt,  0.  J.,  and 
Bau)win,  J.,  concurring. 

This  case  must  be  reversed  for  want  of  sufficient  preliminary  proof 
of  the  inability  of  the  plaintiff  to  produce  the  original  deed  from  Sut- 
ter to  Hammersly^  through  whom  she  deraigns  title  to  the  premises  in 
amtroversy^  to  amtborize  the  admission  of  the  record  copy.  The  evi- 
dence introduced  only  shows  a  search  by  the  agent  of  the  plaintiff  and 
inquiry  of  Hammersly.  It  does  not  appear  that  the  plaintiff  herself 
km  not  the  possession  or  control  of  the  original  Her  affidavit^  in  the 
absence  of  other  evidenoe,  should  have  been  offered  on  the  point.  Lawb 
of  1857,  chap.  264,  sec.  2;  Macy  v.  Goodwin,  6  Cal.  681;  Hensley  t*. 
Taipey,  7  Cal  288;  Bagley  v.  Eaton,  10  Cal.  147. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


PATTEBSON  v.  THE  BOARD  OF  STJPERVISORS  OF  YUBA 

COUNTY. 

la  an  action  to  mtraln  the  iMuance  of  tends  bgr  an  Incorpormted  eompaaj,  tlM 
peraom  to  whom  the  bonds  are  to  be  laaued  are  necesaarj  parties  to  such 

tCtlOIL 

la  Injanction  caimst  be  granted  atfeetinf  the  rigbts  and  interest  of  parties  who 
bAYe  no  opportunity  of  being  heard,  and  who  are  not  secured  by  such  bond 
•8  woold  compensate  them  for  the  injury  and  loss  they  might  sustain  in  case 
the  writ  was  Improperly  Issned. 

the  case  of  Hutchinson  v.  Burr  ei  al.,  ante  XOZ,  affirmed. 

A?PBAL  from  the  Tenth  District,  County  of  Yuba. 

This  was  a&  action  by  bill  to  restrain  fte  Board  of  Supervisors  from 
iflsuing  bonds,  in  pursuance  of  an  Act  of  the  Legidatue,  to  the  San 
and  Maryiville  Bailroad  Ch^mpany. 
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acceptance  of  a  bill  was  good,  but  the  law  in  England  has  been 
changed  by  1  and  2  Geo.  lY.,  chap.  78.  After  that  Act  no  accept- 
ance was  valid,  save  in  writing;  bnt  this  is  r^;ulated  by  statute  in 
our  own  State.  Wood's  Dig.,  p.  72,  art  182,  sec  C,  eoActed  that 
no  person  shall  be  charged  as  an  acceptor  of  a  bill  of  exchange  unless 
bis  acceptance  is  in  writing,  and  signed  by  himself  or  agent. 

Strobe  not  having  accepted  the  bill,  therefore  was  not  in  any  man- 
ner bound  upon  it  to  any  person  whatsoever. 

The  bill  or  order  being  payable  to  bearer,  and  if  accepted  at  all, 
only  accepted  in  favor  of  the  bearer  or  holder  who  should  present  it 
for  payment,  was  not  the  subject  of  garnishment  by  the  intervenors. 
The  payor  of  a  negotiable  instrument  cannot  be  gamisheed.  Cal. 
Bep.  p. 

By  the  acceptance,  if  it  can  be  claimed  such,  the  appellant  Strobe 
bound  himself  to  pay  the  bearer  of  the  note,  and  not  Howel  the  debtor 
of  the  interveners  —  the  lawful  holder  of  the  bill  who  could  only  take 
advantage  of  the  acceptance.    Story  on  Bills,  sec.  113. 

It  is  sufficient  answer  to  the  second  point  made  by  appellant,  that 
the  paper,  if  it  was  not  a  bill,  certainly,  till  the  payment,  did  not 
operate  as  a  discharge  of  Strobe's  debt  to  Wheatley,  he,  at  most,  by 
his  promise  only  agreed  to  pay  the  holder  of  the  order  on  presenta- 
tion. Tbeie  was  no  promise  absolutely  to  pay  Howel,  nor  even  were 
that  so,  would  it  operate  fio  as  to  prevent  Howel  from  returning  the 
order  to  the  drawer  Wheatley,  and  demanding  from  him  its  amount. 

The  drawing  of  the  order  or  bill  could  not  operate  as  an  assign- 
ment of  the  debt,  so  as  to  vest  it  in  Howel,  because  there  was  no 
assent  of  Howel  so  to  receive  it;  and  even  did  it  so  operate,  .there 
was  nothing  in  the  transaction  to  limit  and  confine  it  between  Howel 
and  Strobe.  Howel  could  have  disposed  of  it  to  an  innocent  pur- 
chaser, who  could  have  fallen  back  and  claimed  the  amount  from  the 
original  drawer,  as  was  done  in  this  case. 

The  interveners  had  no  right  to  come  into  Court  and  litigate 
between  parties  plaintifF  and  defendant. 

A  garnishment  is  no  defense  except  between  actual  parties. 

Wilcoxson  has  fixed  the  liability  of  Strobe^  if  he  is  at  all  liable, 
and  he  must  decide  that  for  himselL 
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The  demurrers  were  properly  siwtaixied,  and  the  judgmenta  of  tbe 
Court  beloir  were  correct 

FiiLD)  J.,  after  stating  the  facts,  deliyered  the  opinion  of  the  Court 
— TMrr,  C.  J.,  and  BAiimiK,  J.,  oonctirring. 

Upon  the  facts  in  this  case  the  appellants  make  two  points:  FinL 
That  the  verbal  acceptance  of  Strobe  was  sufficient  to  render  him  lia* 
Ue  to  Howel  upon  the  orcler  of  Wheatley;  and,  Second,  If  this  be 
untenable,  that  the  order  operated  as  an  equitable  assignment  of  the 
demand  against  Strobe,  which  thus  became  subject  to  attachment  aa 
the  property  of  HoweL 

The  first  of  these  pdnts  cannot  be  sustained.  The  order  possesses 
all  the  requisities  of  an  inland  bill  of  exchange.  It  contains  a  direction 
for  the  payment  of  money  by  one  person  to  another,  absolutely  and  at 
all  events.  As  no  time  is  specified,  it  is  to  be  taken  as  payable  at 
sight  No  further  particulars  than  these  are  essential  to  constitute  a 
bin  of  exchange.  The  insertion  of  the  word  "  please  "  does  not  alter 
file  character  of  the  instrument  This  is  the  usual  term  of  civility,  and 
does  not  necessarily  imply  that  a  favor  is  asked.  Story  on  Bills,  sec. 
33  aud  notes ;  3  Kent,  74. 

The  order  being  a  bill  of  exchange,  the  written  acceptance  of  Strobe 
mif  necessary  to  charge  him  aa  acceptor  under  the  statute.  His  ver- 
bal acceptance  was  insujBficient  Act  ccmoeming  Bills  of  Exchange, 
aec.  6.    Upon  the  order,  therefore,  he  is  not  liable. 

But  file  second  point  is  well  taken.  The  order,  though  not  avail- 
able as  a  bill  of  exchange  against  Strobe  for  want  of  acceptance,  oper- 
ated as  an  equitable  aasignmait  of  the  demand  of  Wheatley  to  Howel. 
It  was  given  for  an  antecedent  debt,  and  for  the  full  amount  of  the 
demand  against  Strobe ;  the  consideration  was  valuable,  and  there  was 
DO  splitting  of  the  amount  due  into  distinct  and  different  causes  of 
action;  and  in  such  cases  it  is  well  settled  that  an  order,  whether 
accepted  or  not,  operates  as  an  assignment  of  the  debt,  or  fund  against 
which  it  is  drawn. 

The  want  of  a  written  acceptance  does  not  affect  the  right  of  Howel 
to  the  money  due,  but  only  the  mode  of  enforcing  it.  With  the  accept- 
ance he  cotdd  have  sustained  an  action  upon  the  order;  without  it  he 
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must  recover  upon  the  original  demand  by  force  of  the  aisaigmnent. 
Under  the  old  common  law  practice^  the  action  could  only  be  main- 
tained in  the  name  of  the  assignor  for  the  beneiit  of  the  assignee,  but 
undef*  our  ^stem  it  may  be  brought  in  the  name  of  the  assignee  as  the 
partly  beneficially  interested.  Courts  of  law,  equally  with  Courts  of 
c  (]uity^  gave  elfect  to  a&signments^  like  the  one  under  consideration,  by 
controlling  the  proceeds  of  the  judgments  recovered  for  the  benefit  of 
tte  assignee.  Mandeville  ».  Welch,  5  Wheat.  277;  Corser  v.  Craig, 
1  Wash.  C.  C.  427;  Blin  v.  Prince,  20  Vt.  25;  Wheeler  v.  Wheeler, 
0  Cowen,  34;  Nesmith  i;.  Drum,  8  Seargt.  &  Watts,  9;  Bobins  v.  Bacon, 
3  OreenL  346;  Adamson  v.  Sobinson,  1  Pick.  461. 

After  the  delivery  and  presentation  of  the  order,  the  debt  due  by 
Strobe  could  not  be  reached  on  attachment  issued  by  the  creditors  of 
Whcatley.  As  against  any  attempt  by  them  to  enforce  its  payment 
upon  any  such  proceeding,  the  order  would  be  an  effectual  protection; 
and  we  do  not  perceive  why  it. should  not  equally  avail  as  against  the 
suit  of  the  assignor  himself,  nnless  it  is  made  to  appear  that  such  suit 
is  prosecuted  for  the  benefit  pf  the  assignee.  Drake  on  Attach.,  chap. 
37;  Black  v.  Paul^  10  Mo.  103;  Lovely  v.  Caldwell,  4  Ala.  684;  Corser 
r.  Craig,  1  Wash.  C.  C.  424. 

In  this  State,  all  actions  are  required,  with  some  few  specified  excep- 
tions, to  be  brought  in  the  name  of  the  real  party  in  interest,  (Prac. 
Act,  sec.  4) .  In  the  present  case,  upon  the  facts  alleged  in  the  answer, 
and  which  are  admitted  by  the  demurrer  to  be  true,  it  is  clear  that  the 
plaintiff  is  not  the  real  party  in  interest,  and  there  is  no  allegation  in 
the  complaint  that  the  suit  is  prosecuted  for  the  benefit  of  Howd.  A 
judgment  recovered  by  Wheatley  after  the  presentation  of  the  order, 
without  notice  to  the  assignee,  would  be  no  protection  to  the  defendant 
against  a  suit  by  the  assignee  for  the  same  demand. 
;  The  position  of  the  defendant  is  not  unlike  that  of  a  party  summoned 
as  garnishee,  after  receiving  notice  of  an  assignment  by  his  creditor  of 
the  demand;  if  he  fails  in  answering  to  set  up  the  assignment^  and 
judgment  in  consequence  passes  against  him  as  a  debtor  of  the  assignor, 
it  will  not  afford  protection  against  a  suit  by  the  assignee.  Nugent  9. 
Opdyke,  9  Kobinson,  453;  Crayton  v.  Clark,  11  Ala.  787;  Foster  v. 
White,  9  Porter,  22L 
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Upon  the  facts  set  up  in  the  answer,  we  are  of  opinion  that  ttie 
prayer  of  the  defendant  should  have  been  granted ;  that  he  should  have 
had  leate  to  deposit  the  amount  in  suit  in  Court,  and  that  process 
should  have  issued  to  bring  in  Howel,  and  that  Wilcoxson  &  Co.  should 
have  been  allowed  to  intervene. 

The  rights,  between  the  plaintiff  and  Howel  to  the  dematid  due  by 
Strobe,  should  be  first  determined,  and  afterwards  the  claim  asserted 
by  tiie  intervenors  disposed  of.  This  claim,  of  course,  can  only  be  a 
matter  for  consideration  in  case  the  money  is  adjudged  to  have  been 
at  the  time  of  the  alleged  attachment  the  property  of  Howel.  Van 
Buskirk,  Adm.  v.  Roy,  8  How.  Prac.  425. 

Judgment  reversed,  and  cause  remanded  for  farther  proceedings. 


KIBK  V.  BETNOLDS  et  al,  AND  BEYNOLDS  v.  HAEBIS. 

i  pvty  eaimot  be  permitted  to  prosecute  two  separate  and  distinct  remedlea» 
la  the  Supreme  Court,  for  a  review  of  the  tame  question  at  the  game  tiiM. 

Appeal  from  the  Eleventh  District,  Goonty  of  El  Doiadow 

John  Httme  for  Appellants. 

Sandmon  d  Newell  for  Bespondents. 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court — Baidwik,  Jf.. 
and  PiBLD,  X,  concurring. 

This  is  a  proceeding  in  the  nature  of  a  bill  of  review,  the  object  of 
which  is  to  procure  an  examination  and  reversal  of  the  decree  of  the 
Court  below  in  case  of  Baun  v.  Beynolds  and  Eirk,  11  CaL  14,  on 
the  ground  of  error  apparent  in  the  record* 

The  plaintiff  appealed  from  the  decree  in  the  original  case^  and  the 
lame  questions  raised  by  this  record  were  presented  in  this  Court  on 
fhe  appeal.  As  a  party  cannot  be  permitted  to  prosecute  two  separate 
and  distinct  Temedies  in  this  Cour^  for  a  review  of  the  same  question 
atfhe  same  time,  the  appeal  is  dismissed. 


98  SUPBEMB  COUET  —  JANUABY  TEEM,  1859. 

^     -----    -  -  

WheaUey  o.  Strobe  and  Wilcosaoii. 

must  recover  upon  the  original  demand  by  force  of  the  assignment. 
Under  the  old  common  law  practice,  the  action  could  only  be  main- 
tained in  the  name  of  the  assignor  for  the  beneUt  of  the  assignee,  but 
undef*  our  system  it  may  be  brought  in  the  name  of  the  assignee  as  the 
partly  beneficially  interested.  Courts  of  law,  equally  with  CourtB  of 
equity,  gave  eifect  to  assignments,  like  the  one  under  consideration,  by 
controlling  the  proceeds  of  the  judgments  recovered  for  the  benefit  of 
the  assignee.  Mandeville  v.  Welch,  5  Wheat.  277;  Corser  v.  Craig, 
1  WasK  C.  C.  427;  Blin  v.  Prince,  20  Vt.  25;  Wheeler  v.  Wheeler, 
9  Cowen,  34;  Nesmith  v.  Drum,  8  Seargt.  &  Watts,  9;  Eobins  r.  Bacon, 
3  Qreenl.  346 ;  Adamson  v.  Bobinson,  1  Pick.  461. 

After  the  delivery  and  presentation  of  the  order,  the  debt  due  by 
Strobe  could  not  be  reached  on  attachment  issued  by  the  creditois  of 
Wheatley.  As  against  any  attempt  by  them  to  enforce  its  payment 
upon  any  such  proceeding,  the  order  would  be  an  effectual  protection ; 
and  we  do  not  perceive  why  it. should  not  equally  avail  as  against  the 
suit  of  the  assignor  himself,  unless  it  is  made  to  appear  that  such  suit 
is  prosecuted  for  the  benefit  pf  the  assignee.  Drake  on  Attach.,  chap. 
37;  Black  v.  Paul^  10  Mo.  103;  Lovely  v.  CaldweU,  4  Ala.  684;  Corser 
r.  Craig,  1  Wash.  C.  C.  424. 

In  this  State,  all  actions  are  required,  with  some  few  specified  excep- 
tions, to  be  brought  in  the  name  of  the  real  party  in  interest,  (Prac. 
Act,  sec.  4) .  In  the  present  case,  upon  the  facts  alleged  in  the  answer, 
and  which  are  admitted  by  the  demurrer  to  be  true,  it  is  clear  that  the 
plaintiff  is  not  the  real  party  in  interest,  and  there  is  no  allegation  in 
ihe  complaint  that  the  suit  is  prosecuted  for  the  benefit  of  Howd.  A 
judgment  recovered  by  Wheatley  after  the  presentation  of  the  order, 
without  notice  to  the  assignee,  would  be  no  protection  to  the  defendant 
against  a  suit  by  the  assignee  for  the  same  demand. 

The  position  of  the  defendant  is  not  unlike  that  of  a  party  anmimoned 
as  garnishee,  after  receiving  notice  of  an  assignment  by  his  creditor  of 
the  demand ;  if  he  fails  in  answering  to  set  up  the  assignment,  and 
judgment  in  consequence  passes  against  him  as  a  debtor  of  the  assignor, 
it  will  not  afford  protection  against  a  suit  by  the  assignee.  Nugent  #. 
Opdyke,  9  Kobinson,  453;  Crayton  v.  Clark,  11  Ala.  787;  Foster  9. 
White,  9  Porter,  22L 
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Upon  the  facts  set  up  in  the  answer,  we  are  of  opinion  that  ttie 
prayer  of  the  defendant  should  have  been  granted ;  that  he  should  have 
had  leave  to  deposit  the  amount  in  suit  in  Court,  and  that  process 
should  have  issued  to  bring  in  Howel,  and  that  Wilcoxson  &  Co.  should 
have  been  allowed  to  intervene. 

The  rights^  between  the  plaintiff  and  Howel  to  the  dematid  due  by 
Strobe,  should  be  first  determined,  and  afterwards  the  claim  asserted 
by  the  intervenors  disposed  of.  This  claim,  of  course,  can  only  be  a 
matter  for  consideration  in  case  the  money  is  adjudged  to  have  been 
at  the  time  of  the  alleged  attachment  the  property  of  Howel.  Van 
Buskirk,  Adm.  v.  Roy,  8  How.  Prac.  425. 

Judgment  reversed^  and  cause  remanded  for  further  proceedings. 


KIBK  V.  BEYNOLDS  et  al,  AND  BEYNOLDS  v.  HABBIS. 

i  pvty  ctaBot  be  permitted  to  prosecute  two  separate  and  distinct  remedlsa» 
la  the  Bnpreme  Court,  for  a  review  of  the  same  qoestlon  at  the  same  tlOM* 

Afpbal  from  the  Eleventh  District,  Coonty  of  El  Doradow 

John  Hume  for  Appellants. 

Sanderson  £  Newell  for  Bespondents. 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwik,  Jf., 
and  PnBiD,  J.,  concurring. 

This  is  a  proceeding  in  flie  nature  of  a  bill  of  review,  the  object  of 
which  is  to  procure  an  examination  and  reversal  of  the  decree  of  the 
Court  below  in  case  of  Baun  v.  Beynolds  and  Eirk,  11  CaL  14,  on 
the  ground  of  error  apparent  in  the  record. 

The  plaintiff  appealed  from  the  decree  in  the  original  case^  and  the 
same  questions  raised  by  this  record  were  presented  in  this  Court  on 
the  appeal.  As  a  party  cannot  be  permitted  to  prosecute  two  separate 
ind  distinct  remedies  in  this  Cour^  for  a  review  of  the  same  question 
at  the  same  time,  the  appeal  is  dismissed. 
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JUDITH  JORDAN  Am)  ANN  H.  JORDAN  v.  GIBLIN, 
KELLY,  et  al. 

A  judgment  rendered  against  a  party  who  Is  absent  from  the  State,  open  pabU- 
catlon  of  the  summons  thirty  days  only.  Is  Told  for  the  want  o<  JnrlsdlcttoB 
of  the  person  of  the  defendant. 

An  aiildaTlt  which  avers  a  cause  of  action  against  the  defendant  —  that  defend- 
ant cannot  after  due  diligence  be  found  In  the  State  —  that  summons  has 
been  Issued  but  Sheriff  cannot  find  him  —  that  defendant's  residence  la  In 
the  county  where  the  summons  Issued,  and  that  defendant  stfll  Iim  «  ftanQj 
residing  In  said  county  —  Is  Insufficient  to  authorise  the  Court  to  appoint  an 
attwney  to  represent  such  absent  defendant 

Where  service  is  attempted  In  a  mode  different  from  the  course  of  ths  eommon 
law,  the  statute  must  be  strictly  pursued  to  give  Jnrlsdlction. 

Appbal  from  the  Fourth  District^  County  of  San  Frandsoo. 

This  was  an  action  to  enjoin  the  sale  of  certain  red  estate  in  San 
Francisco.  This  sale  was  attempted  to  be  made  under  two  execatiom* 
issuing  from  judgments  rendered  in  the  late  Superior  Oourt  of  the 
City  of  San  Francisco,  at  the  suit  of  the  defendants,  Giblin  and  Kelly. 

The  plaintiffs^  one  the  wife,  and  the  other  the  infant  daughter  of 
Michael  Jordan,  claimed  the  title  to  the  property  by  yirtue  of  two 
deeds  of  conveyance  from  Benj.  F.  Waiidns,  and  others,  to  them  and 
Michael  Jordan,  and  also  by  deed  from  Michael  to  them. 

The  question  which  this  Court  has  considered  in  its  opinion  is,  as  to 
the  jurisdiction  of  the  Superior  Court  over  the  person  of  the  defend- 
ant, Michael  Jordan,  in  tiie  actions  upon  whidi  the  judgments  were 
obtained,  and  under  which  the  defendants  sought  to  sdl  the  property 
in  question*  The  fdcts  upon  which  those  judgments  were  obtained, 
are  as  follotrs: 

At  the  time  of  fiie  institution  of  the  suits,  and  for  several  days 
flieredf ter,  the  defendant  was  a  resident  of  the  City  of  San  Francisco. 
Some  days  after  tiie  bringing  of  said  actions,  he  left  this  State  and  has 
continued  absent  e?er  smce,  his  family  continuing  to  reside  in  San 
Francisco.  No  service  of  summons  was  had  on  him  prior  to  his 
departure,  nor  was  there  any  publication  of  the  summons,  except  only 
in  the  case  of  Oiblin,  and  that  only  for  the  period  of  thirty  days,    ITo 
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order  was  made  directing  a  copy  of  the  complaiBt  and  summons  to  be 
deposited  in  the  post  office,  directed  to  said  defendant  at  his  place  of 
residence,  nor  was  any  so  sent;  nor  was  an  attorney  appointed  to 
defend  the  action;  nor  was  there  any  appearance  in  said  action  on  the 
psrt  of  the  defendant  In  the  case  of  Abrams  v,  Jordan  ei  al.,  the 
following  affidavit  was  made  for  the  purpose  of  having  an  attorney  to 
represent  Jordan. 

'' Thomas  Oiblin,  being  dnly  sworn,  says  he  is  one  of  the  plaintiffs 
above  named.  That  said  plaintiffs  have  a  cause  of  action  against  the 
aid  defendants,  for  the  sum  of  six  hundred  and  thirty-iune  dollais, 
being  balance  due  from  said  defendants  to  said  plaintiffs,  for  work  and 
labor  performed,  and  materials  furnished,  by  said  plaintiffs  for  said 
defendants^  in  the  building  of  some  houses  in  the  City  of  San  Fran- 
daoo.  •  *  •  That  said  defendant,  Jordan,  cannot,  after  due  dili- 
gence, be  found  within  the  State  of  California.  That  a  summons  has 
been  issued  against  the  said  Jordan  in  said  action,  but  the  Sheriff  of 
tbe  County  of  San  Francisco  cannot  find  him.  That  the  residenoe  of 
said  Jordim  is  in  the  City  of  San  Francisco,  and  he  has  still  a  hxoSkj, 
consisting  of  a  wile  and  children,  there  residing. 

'^SwOTD  to,  etc  THoa  Oiblin.'* 

Upon  this  affidavit  an  attorney  was  appointed  for  Jordan. 
Plaintiffs  had  judgment  in  the  Court  bdow^  and  defendants  ap- 
pealed to  this  Court. 

P.  M.  A  H.  F.  Haight  for  Appellants. 

H,  8.  Love  for  Bespondents. 

Tehkt,  C*  J.,  delivered  the  opinion  of  the  Court — BAiimiH,  J., 

concurring. 

This  was  an  action  to  enjoin  the  sale  of  certain  real  estate  in  San 
Francisco.  This  sale  was  attempted  to  be  made  under  two  executions 
iflsning  from  judgments  rendered  in  the  late  Superior  Court  of 
San  Francisco  at  the  suit  of  the  appellants  against  Ulchael  Jordan. 
The  properly  is  claimed  by  respondents. 

Two  principal  questions  are  made  by  flie  record.    Fint.  That  flit 
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title  of  appellants  is  superior  in  law  and  equity  to  that  of  Jordan,  the 
defendant  in  these  executions.  Second.  That  the  appdlants  had  no 
right  to  subject  the  property  to  sale,  for  the  reason  that  the  judgments 
are  toid  for  want  of  jurisdiction  in  the  Court  rendering  them. 

It  is  conceded,  that  if  these  judgments  are  out  of  the  way,  the  title 
of  the  respondents  is  good,  and  that  they  have  a  right  to  intervene 
in  this  form  to  protect  it.  We  are  inclined  to  think  that  the  Court 
below  was  right  in  holding  in  favor  of  respondents  on  the  first  propo- 
rtion; but  it  is  unnecessary,  in  our  view,  to  pass  definitely  upon  iiiis 
point,  inasmuch  as  we  think  the  decree  below  should  be  affirmed  on 
the'  second  ground  above  stated. 

The  ground  of  the  want  of  jurisdiction  of  the  Superior  Court  is, 
that  there  was  no  personal  or  other  sufficient  service  of  notice  of  the 
actions  in  the  cases  of  Gibben  v.  Jordan,  6  CaL  416,  and  Abrams  v. 
Jordan^  in  which  cases  these  executions  issued : 

Tlfte  facts  connected  with  this  point  are  these:  At  the  time  of  the 
institution  of  this  suit,  and  for  several  days  afterwards,  the  defendant 
Jcirdan  was  a  resident  of  San  Francisco;  at  the  time  of  the  affidavit 
for  an  order  of  service  by  publication,  in  the  case  of  Oiblin  t.  Jordan, 
he  ¥ra8  beyond  the  limits  of  the  State,  and  has  not  since  retiumed 
The  statute  requires  that  in  cases  where  the  party  to  be  served  is  out 
of  the  State,  publication  must  be  made  at  least  three  months.  Pnc. 
A<^  sec  31. 

In  the  case  of  Abrams^  the  affidavit  does  not  show  a  state  of  fitcts 
authorizing  the  appointment  of  attorney.  The  record  does  not  show 
that  any  summons  had  been  issued  and  placed  in  the  hands  of  the 
proper  officer,  or  that  any  effort  had  been  made  to  find  the  defendant 
in  order  that  he  might  be  personally  served.  We  have  already  held, 
in. proceedings  of  this  character,  where  service  is  attempted  in  modes 
different  from  the  course  in  common  law,  that  the  statute  must  be 
strictly  pursued  to  give  jurisdiction.  A  contnuj  course  would  co- 
courage  fraud  and  lead  to  oppression. 

Judgment  affirmed. 


> 


SUPBEME  OOTJET  — JANTTABY  TEEM,  1869.         103 

Hutchliwon  v.  Burr. 


HUTCHINSON  v.  BUBfi,  et  al,  PaND  CoMMissiONma,  bto. 

lo  1  hill  to  enjoin  the  Issuance  of  bonds  of  the  Citj  and  County  of  San  Fran- 
elseo  by  the  Pand  Commisslonera  created  by  the  Act  of  April  80,  1858»  for 
the  claims  approved  by  the  Board  of  flxfunineri,  It  Is  neceaaary  thnt  soma  «f 
the  persons  to  whom  the  bonds  are  to  be  Issued,  ahonid  be  made  partlea  to 
the  action. 

AfFSAL  from  the  Fourih  District,  County  of  San  Francisco. 

This  was  an  action  by  bill  to  enjoin  the  defendants,  as  a  Board  of 
Fund  Commissioners,  from  issuing  bonds  of  the  City  and  County  or 
San  Francisco^  to  the  holders  of  claims  against  the  city  which  had  been 
approved  by  the  Board  of  Examiners  created  by  the  Act  of  April  29, 
1858.  None  of  the  persona  to  whom  the  bonds  were  to  be  issued  were 
made  parties  to  the  action.  The  only  parties  named  in  the  bill  were 
the  persons  constituting  the  Board  of  Fund  Commissioners. 

The  defendants  demurred  to  the  bill  on  general  grounds,  and 
amongst  others,  on  the  groimd  that  "  there  is  a  defect  of  parties  de- 
fendants/' and  also  on  the  ground  that ''  the  complaint  does  not  state 
facts  sa£Bcient  to  constitute  a  cause  of  action.''  The  Court  below 
sustained  the  demurrer  on  the  latter  ground;  from  which  ruling  of  ihc 
Conrty  Ihe  plaintiff  appealed  to  this  Court 

Oregory  Tate  and  F.  A.  Fabena  for  AppeDaat 

Hoge  and  Wilson  for  Bespondents. 

FiKLD,  J.,  ddiyered  the  opinion  of  the  Court  —  Tbbbt,  0.  J.,  con- 
curring. 

The  plaintiff  seeks  to  enjoin  the  issuance  of  bonds  of  the  Oity  and 
Connty  of  San  Francisco  by  the  Fund  Commissioners,  created  by  the 
Act  of  April  20, 1858,  for  the  claims  approred  by  the  Board  of  Exam- 
mere  under  that  Act  The  persons  to  whom,  according  to  tiie  report  of 
the  Examiners,  the  bonds  are  to  be  issued,  are  not  made  parties  to  tiie 
Boit,  and  wilhout  their  presence  there  can  be  no  binding  deteimina-^ 
tioQ  of  the  questions  upon  which  the  dedsion  of  this  Court  is  desired, 
nnleas^  peifaaps,  from  the  special  dremncttanoea  of  tlie  cas^  the  great 
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number  of  persons  to  whom  the  bonds  are  to  be  issued^  and  the  char- 
acter of  the  questions  involved,  it  may  answer  to  bring  in  only  a  suffi- 
cient number  to  fully  represent  and  protect  the  interests  of  aU ;  but 
upon  this  we  express  no  opinion.  It  is  enough  to  sustain  the  judg- 
menty  on  the  demusrer,  that  none  of  the  persons  entitled  to  the  bonds 
under  the  Act>  are  made  parties.    Judgment  affirmed. 


\ 


PALLON  V.  DOUGHEBTT. 

In  an  sctloii  of  cjeetmait,  where  the  pUUntUt  leekt  to  estaUlflh  the  Iom  of  a  d«ed 
under  which  he  deralsoB  title.  In  order  to  lay  the  toondatliNi  Cor  oecoadary 
evidence,  the  proof  ot  search  by  the  agent  or  attorney  In  fact  of  the  pUlnttff. 
and  Inquiry  by  him  of  the  grantor,  la  Inanfflcient,  aa  the  plaintiff  hlmaelf 
might  have  the  poaaeaalon  or  control  of  the  original,  and,  la  tba  abaence  of 
other  erldence,  hla  aftdavft  abonld  have  been  offered. 

Appeal  from  the  Sixth  District^  CSouaty  of  Sacvamentoi. 

This  was  an  action  of  ejectment  to  recover  poasesaion  of  a  lot  of  land 
in  the  City  of  Sacramento. 

The  plaintiff  deraigns  title  through  one  John  A.  Sutter  and  G.  W. 
Hammersly.  On  the  trial  abs,  to  lay  the  foundatiea  for  the  introduc- 
tion of  secondary  evidence,  introduced  one  Stevens^  who  testified  as 
follows: 

'^  The  plaintiff  in  this  action  was  a  resident  of  San  Francisco  county. 
Witness  was  acting  as  her  agent  and  attorney  in  fact  and  was  con- 
ducting this  suit  for  her;  he  had  made  search  for  the  original  deed 
fniiQ  Sutter  to  Hammersly  and  Murray,  to  ascertain  where  the  deed 
was,  and  had  made  other  diligent  inquiry  about  the  samCi  but  was 
unable  to  obtain  the  original,  or  asoertain  where  it  was,  or  whether  it 
was  in  exiatenoe.'' 

There  waa  no  other  evidence  offered  to  establish  the  loss  of  the  deed. 
l%e  Court  below  ruled  tibiat  this  evidence  was  sufficient  to  account  for 
the  loss  of  the  deed;  and  thereupon  a  certified  copy  was  given  in  evi- 
dence :  to  which  ruling  of  the  Court  the  defendant  excepted*    Plaintiff 
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had  judgment  Defendant  moved  for  a  new  trials  which  waa  denied^ 
ind  he  appealed  to  this  Court* 

0,  A.  Johnson  for  Appellant 

Bcbinson,  Beatty  dk  Heacock,  for  Bespondent 

Field,  J.,  delivered  the  opinion  of  the  Court — Tsbrt,  C.  J.,  and 
Baldwin,  J.,  concurring. 

This  case  must  be  reversed  for  want  of  Bnfficient  preliminary  proof 
of  the  inability  of  the  plaintiff  to  produce  the  original  deed  from  Sut- 
ter to  Hammersly^  through  whom  she  deraigns  title  to  the  premises  in 
ooatroversy,  to  authorize  the  admission  of  the  record  copy.  The  evi- 
dence introduced  only  shows  a  search  by  the  agent  of  the  plaintiff  and 
inquiry  of  Hammersly.  It  does  not  appear  that  the  plaintiff  herself 
ha^  not  the  possession  or  control  of  the  original  Her  affidavit^  in  the 
absence  of  other  evidence,  shoidd  have  been  offered  on  the  point  Laws 
of  1867,  chap.  254,  sec.  2 ;  Macy  v.  Croodwin,  6  Cal.  681 ;  Hensley  v. 
Tarpey,  7  OaL  288;  Bagley  v.  Eaton,  10  Cal.  147. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


PATTEBSON  r.  THE  BOARD  OF  STJFEEVISORS  OF  TUBA 

COUNTY. 

la  la  letioB  to  restrain  the  issuance  of  bonds  by  an  incorporated  company,  the 
persons  to  whom  the  bonds  are  to  be  issued  are  necessary  parties  to  such 
action. 

is  iDjonction  cauMt  be  granted  afleetinir  the  rights  and  interest  oC  parties  who 
bave  no  opportunity  of  being  heard,  and  who  are  not  secured  by  such  bond 
as  would  compensate  them  for  the  injury  and  loss  they  might  sustain  In  case 
the  writ  was  Improperly  Issued. 

the  ease  ef  Hutchinson  «.  Burr  e$  al.,  ante  108^  alBrmed. 

Afpbal  from  the  Tenth  District,  County  of  Tuba. 

This  was  aa  action  by  bill  to  restrain  Hie  Board  of  Supervisors  from 
inning  bonds,  in  pursuance  of  an  Act  of  the  Legialatiire,  to  the  San 

ind  Marygville  Bailtoad  06mpany.  ^ 
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acceptance  of  a  bill  was  good,  but  the  law  in  England  has  been 
changed  by  1  and  2  Geo.  IV.,  chap.  78.  After  that  Act  no  accept- 
ance was  valid,  save  in  writing;  but  this  is  regulated  by  statute  in 
our  own  State.  Wood's  Dig.,  p.  72,  art.  182,  sec.  C,  enacted  that 
no  person  shall  be  charged  as  an  acceptor  of  a  bill  of  exchange  unless 
Ids  acceptance  is  in  writing,  and  signed  by  himself  or  agent. 

Strobe  not  having  accepted  the  bill^  therefore  was  not  in  any  man- 
ner bound  upon  it  to  any  person  whatsoever. 

The  bill  or  order  being  payable  to  bearer,  and  if  accepted  at  all, 
only  accepted  in  favor  of  the  bearer  or  holder  who  should  present  it 
for  payment^  was  not  the  subject  of  garnishment  by  the  interveners. 
The  payor  of  a  negotiable  instrument  cannot  be  gamisheed.  Cal. 
Eep.  p. 

By  the  acceptance,  if  it  can  be  claimed  such,  the  appellant  Strobe 
bound  himself  to  pay  the  bearer  of  the  note,  and  not  Howel  the  debtor 
of  the  interveners  —  the  lawful  holder  of  the  bill  who  could  only  take 
advantage  of  the  acceptance.     Story  on  Bills,  sec.  113. 

It  is  sufficient  answer  to  the  second  point  made  by  appellant,  that 
the  paper,  if  it  was  not  a  bill,  certainly,  till  the  payment,  did  not 
operate  as  a  discharge  of  Strobe's  debt  to  Wheatley,  he,  at  most,  by 
his  promise  only  agreed  to  pay  the  holder  of  the  order  on  presenta- 
tion. There  was  no  promise  absolutely  to  pay  Howel,  nor  even  were 
that  so,  would  it  operate  so  as  to  prevent  Howel  from  returning  the 
order  to  the  drawer  Wheatley,  and  demanding  from  him  its  amount 

The  drawing  of  the  order  or  bill  could  not  operate  as  an  assign- 
ment of  the  debt,  so  as  to  vest  it  in  Howel,  because  there  was  no 
assent  of  Howel  so  to  receive  it;  and  even  did  it  so  operate,  .there 
was  nothing  in  the  transaction  to  limit  and  confine  it  between  Howel 
and  Strobe.  Howel  could  have  disposed  of  it  to  an  innocent  pur- 
chaser, who  could  have  fallen  back  and  claimed  the  amount  from  the 
original  drawer,  as  was  done  in  this  case. 

The  interveners  had  no  right  to  come  into  Court  and  litigate 
between  parties  plaintiff  and  defendant. 

A  garnishment  is  no  defense  except  between  actual  parties. 

Wilcoxson  has  fixed  the  liability  of  Strobe^  if  he  is  at  all  liable, 
and  he  must  decide  that  for  himseU. 
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The  demiLTrers  were  properly  oiMtaixied,  and  tbe  judgments  of  the 
Court  bekm  were  correct 

FzBLDy  J.,  after  stating  the  facts,  deliyered  the  opinion  of  tbe  Gonrt 
— TxDT,  C.  J.,  and  BAumvx,  J.,  concurring. 

TJpon  the  facts  in  this  case  the  appellants  make  two  points:  Fif$L 
That  the  verbal  acceptance  of  Strobe  was  sufficient  to  render  him  lia- 
ble to  Howel  upon  the  or^er  of  Wheatley;  and,  Second.  If  this  be 
untenable,  that  the  order  operated  as  an  equitable  assignment  of  the 
demand  against  Strobe,  which  thus  became  subject  to  attachment  as 
the  proper^  of  HoweL 

The  first  of  these  points  cannot  be  sustained.  The  order  possesses 
all  the  Yiequisities  of  an  inland  bill  of  exchange.  It  contains  a  direction 
for  the  payment  of  money  by  one  person  to  another,  absolutely  and  at 
all  events.  As  no  time  is  specified,  it  is  to  be  taken  as  payable  at 
a%ht  No  further  particulars  than  these  are  essentia}  to  constitute  a 
bill  of  exchange.  The  insertion  of  the  word  "  please  "  does  not  alter 
fte  character  of  the  instrument.  This  is  the  usual  term  of  civility,  and 
does  not  necessarily  imply  that  a  favor  is  asked.  Story  on  Bills,  sec. 
33  and  notes;  3  Kent,  74.  ^ 

The  order  being  a  bill  of  exchange,  the  written  acceptance  of  Strobe  • 

wa.c  necessary  to  dxarge  him  as  acceptor  under  the  statute.  His  ver- 
bal acceptance  was  insufiicient  Act  ccmceming  Bills  of  Exchange, 
aec.  6.    Upon  the  order,  therefore,  he  is  not  liable. 

But  the  second  point  is  well  taken.  The  order,  though  not  avail- 
able as  a  bill  of  exchange  against  Strobe  for  want  of  acceptance,  oper- 
ated as  an  equitable  assignm^t  of  the  demand  of  Wheatley  to  Howd. 
It  was  given  for  an  antecedent  debt,  and  for  the  full  amount  of  the 
demand  against  Strobe ;  the  consideration  was  valuable,  and  there  was 
no  splitting  of  the  amount  due  into  distinct  and  different  causes  of 
action;  and  in  such  cases  it  is  well  settled  that  an  order,  whether 
accepted  or  not,  operates  as  an  assignment  of  the  debt,  or  fund  against 
which  it  is  drawn. 

The  want  of  a  written  acceptance  does  not  affect  the  right  of  Howel 
to  the  money  due,  but  only  the  mode  of  enforcing  it.  "With  the  accept- 
ance he  coidd  have  sustained  an  action  upon  the  order;  without  it  he 
Tou  zn.— T 


f. 
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must  recover  upon  the  original  demand  by  force  of  the  assignment. 
Under  the  old  common  law  practice,  the  action  could  only  be  main- 
tained in  the  name  of  the  assignor  for  the  benefit  of  the  assignee  but 
undet*  our  system  it  may  be  brought  in  the  name  of  the  assignee  as  the 
partly  beneficially  interested.  Courts  of  law^  equally  with  Courls  oi 
equity,  gave  elfect  to  assignments,  like  the  one  under  consideration^  by 
controlling  the  proceeds  of  the  judgments  recovered  for  the  benefit  of 
the  assignee.  Mandeville  v.  Welch,  5  Wheat.  277;  Corser  v.  Craig, 
1  Wash.  C.  C.  427;  Blin  v.  Prince,  20  Vt.  26;  Wheeler  v.  Wheeler, 
9  Cowen,  34;  Nesmith  v.  Drum,  8  Seargt.  &  Watts,  9;  Eobins  v.  Bacon, 
3  QreaiL  346;  Adamson  v.  Sobinson,  1  Pick.  461. 

After  the  delivery  and  presentation  of  the  order,  the  debt  due  by 
Strobe  could  not  be  reached  on  attachment  issued  by  the  creditors  of 
Whcatley.  As  against  any  attempt  by  them  to  enforce  its  payment 
upon  any  such  proceeding,  the  order  would  be  an  effectual  protection ; 
and  we  do  not  perceive  why  it. should  not  equally  avail  as  against  the 
suit  of  the  assignor  himself,  unless  it  is  made  to  appear  that  such  suit 
is  prosecuted  for  the  benefit  pf  the  assignee.  Drake  on  AttacL,  chap. 
37;  Black  v.  Paul^  10  Mo.  103;  Lovely  v.  Caldwell,  4  Ahi.  684;  Corser 
r.  Craig,  1  Wash.  C.  C.  424. 

In  this  State,  all  actions  are  required,  with  some  few  specified  excep- 
tions, to  be  brought  in  the  name  of  the  real  party  in  interest,  (Prac. 
Act»  sec.  4).  in  the  present  case,  upon  the  facts  dleged  in  the  answer, 
and  which  are  admitted  by  the  demurrer  to  be  true,  it  is  clear  that  the 
plaintiff  is  not  the  real  party  in  interest,  and  there  is  no  allegation  in 
ihe  complaint  that  the  suit  is  prosecuted  for  the  benefit  of  Howd.  A 
judgment  recovered  by  Wheatley  after  the  presentation  of  the  order, 
without  notice  to  the  assignee,  would  be  no  protection  to  the  defendant 
against  a  suit  by  the  assignee  for  the  same  demand. 

The  position  of  the  defendant  is  not  unlike  that  of  a  party  summcmed 
as  garnishee,  after  receiving  notice  of  an  assignment  by  his  creditor  of 
the  demand;  if  he  fails  in  answering  to  set  up  the  assignment^  and 
judgment  in  consequence  passes  against  him  as  a  debtor  of  the  assignor, 
it  will  not  afford  protection  against  a  suit  by  the  assignee.  Nugent  #. 
Opdyke,  9  Bobinson,  453;  Crayton  9.  Clark,  11  Ala.  787;  Foster  v. 
White,  9  Porter,  22L 
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Upon  the  facts  set  up  in  the  answer,  we  are  of  opinion  that  the 
prayer  of  the  defendant  should  have  been  granted ;  that  he  should  have 
had  leave  to  deposit  the  amount  in  suit  in  Court,  and  that  process 
should  have  issued  to  bring  in  Howel,  and  that  Wilcoxson  &  Co.  should 
have  been  allowed  to  intervene. 

The  rights,  between  the  plaintiff  and  Howel  to  the  demand  due  by 
Strobe,  should  be  jSrst  determined,  and  afterwards  the  claim  asserted 
by  the  intervenors  disposed  of.  This  claim,  of  course,  can.  only  be  a 
matter  for  consideration  in  case  the  money  is  adjudged  to  have  been 
at  the  time  of  the  alleged  attachment  the  property  of  Howel.  Van 
Buekirk,  Adm.  v,  Roy,  8  How.  Prac.  425. 

Judgment  reyersed^  and  cause  remanded  for  fnither  proceedings. 


KIRK  V.  REYNOLDS  et  aU  AND  BETNOLDS  v.  HABBIS. 

A  pvty  ctiiBot  be  permitted  to  prosecute  two  separate  and  dlftlnet  remedial, 
la  the  Supreme  Court,  for  a  review  of  the  aame  qncatlon  at  the  tame  tlnia. 

Appbal  from  the  Eleventh  District^  Ooonty  of  El  Doradou 

John  Ettme  for  Appellants. 

8and&non  &  N&well  for  Bespondents. 

Terry,  C.  X,  delivered  the  opinion  of  the  Court — Baidwih,  X, 
and  PnBLD,  J.,  concurring. 

This  18  a  proceeding  in  the  nature  of  a  bill  of  reyiew,  the  object  of 
which  is  to  procure  an  examination  and  rerersal  of  the  decree  of  the 
Court  below  in  case  of  Baun  v.  Beynolds  and  Eirk,  11  CaL  14,  on 
the  ground  of  error  apparent  in  the  record. 

The  plaintifE  appealed  from  the  decree  in  the  original  caae^  and  the 
tame  questions  raised  by  this  record  were  presented  in  this  Court  on 
the  appeal.  As  a  party  cannot  be  permitted  to  prosecute  two  separate 
and  distinct  remedies  in  this  Court  for  a  review  of  the  same  question 
at  the  same  time,  the  appeal  is  dismissed. 
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JUDITH  JORDAN  Am)  ANN  H,  JORDAN  v.  GIBLIN, 
KELLY,  et  al. 

A  Judgment  rendered  airataist  a  party  wko  Is  absent  from  the  State,  opon  palili- 
cation  of  the  sammons  thirty  days  only,  is  void  for  the  want  o<  Jnrlsdlcttoii 
of  the  person  of  the  defendant. 

An  aiildaTit  which  avers  a  canse  of  action  against  the  defendant  —  that  defend- 
ant cannot  after  dne  diligence  be  foand  in  the  State  —  that  sonunons  has 
been  Issued  but  Sheriff  cannot  find  him  —  that  defendant's  residence  la  In 
the  county  where  the  summons  issued,  and  that  defendant  still  liM  a  funllj 
residing  In  said  county  —  is  Insufficient  to  authorise  the  Court  to  appoint  an 
attoteey  to  represent  such  absent  defendant 

Where  seryice  is  attempted  In  a  mode  different  from  the  course  of  tha  eommon 
law,  the  statute  must  be  strictly  pursued  to  gl^  jurisdiction. 

Appbal  from  the  Fonrth  District^  County  of  San  Frandsoo. 

This  was  an  action  to  enjoin  the  sale  of  eertain  red  estate  in  San 
Francisco.  This  sale  was  attempted  to  be  made  nnder  two  executions 
issuing  from  judgments  rendered  in  the  late  Superior  Oourt  of  the 
City  of  San  Francisco,  at  the  suit  of  the  defendants,  Giblin  and  Kelly. 

The  plaintiffs^  one  the  wife,  and  the  other  the  infant  daughter  of 
Midiael  Jordan,  claimed  the  title  to  the  property  by  yirtue  of  two 
deeds  of  conveyance  from  Benj.  F.  Watktns,  and  others,  to  them  and 
Michael  Jordan,  and  also  by  deed  from  Michael  to  them. 

The  question  which  this  Court  has  considered  in  its  opinion  ia,  as  to 
the  jurisdiction  of  the  Superior  Court  over  the  person  of  fiie  defend- 
ant, Michael  Jordan,  in  tiie  actions  upon  whidi  the  judgments  were 
obtained,  and  under  which  the  defendants  sought  to  sdl  the  property 
in  question.  The  fdcta  upon  which  those  judgments  were  Obtained, 
areas  f<^0W8: 

At  the  time  of  fii^  institution  of  ^e  suits,  and  for  BBveml  days 
flieredfter,  the  defendant  was  a  resident  of  the  City  of  San  Francisco. 
Some  days  after  tiie  bringing  of  said  actions,  he  left  this  State  and  has 
continued  absent  e?er  since,  his  family  continuing  to  reside  in  San 
Francisco.  No  service  of  summons  was  had  on  him  prior  to  his 
departure,  nor  was  there  any  publication  of  the  summons,  except  only 
in  the  case  of  Oiblin,  and  that  only  for  the  period  of  thirty  days.    No 
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order  was  made  directing  a  copy  of  the  complaint  and  summons  to  be 
deposited  in  the  post  office^  directed  to  said  defendant  at  his  place  of 
lesidenoe,  nor  was  any  so  sent;  nor  was  an  attorney  appointed  to 
defend  the  action;  nor  was  there  any  appeanmce  in  said  action  on  the 
part  of  the  defendant  In  the  case  of  Abrams  v,  Jordan  et  al.,  the 
following  afSdavit  was  made  for  the  purpose  of  having  an  attorney  to 
represent  Jordan. 

^Thomaa  Oiblin,  being  duly  sworn,  says  he  is  one  of  the  plaintiffs 
aWe  named.  That  said  plaintiffs  have  a  cause  of  action  against  the 
said  defendants,  for  the  sum  of  six  hundred  and  thirty-nine  dollais, 
being  balance  due  from  said  defendants  to  said  plaintifh,  for  work  and 
labor  performed,  and  materials  furnished,  by  said  plaintiffs  for  said 
defendants,  in  the  building  of  some  houses  in  the  City  of  San  Fran- 
dfloo.  *  *  ^  That  said  defendant,  Jordan,  cannoi^  after  due  dili- 
gence, be  found  within  the  State  of  California.  That  a  summons  has 
been  issued  against  the  said  Jordan  in  said  action,  but  the  Sherift  of 
the  County  of  San  Francisco  cannot  find  him.  That  the  reeidenoe  of 
said  Jordim  is  in  the  City  of  San  Francisco,  and  he  has  still  a  f  anuly, 
consisting  of  a  wife  and  ehildren,  there  residing. 

**  Sworn  to,  etc.  Thos.  Giblin,** 

Upon  this  affidavit  an  attorney  was  appointed  for  Jordan. 
Plaintiffs  had  judgment  in  the  Court  bdow,  and  defendants  ap- 
pealed to  this  Court. 

F.  M.  Jk  H.  H.  Haight  for  Appellants. 

H.  8.  Lave  for  Bespondents. 

Terry,  C*  J.,  delivered  the  opinion  of  the  Court  —  BAiimiH,  J^ 

concurring. 

This  was  an  action  to  enjoin  the  sale  of  certain  real  estate  in  San 
Francisco.  This  sale  was  attempted  to  be  made  under  two  ezecutionB 
issuing  from  judgments  rendered  in  the  late  Superior  Court  of 
San  Francisco  at  the  suit  of  the  appellants  against  Michael  Jordan. 
The  property  is  claimed  by  respondents. 

Two  principal  questions  are  made  by  flie  record.    Fint.  That  Om 
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title  of  appellajits  is  superior  in  law  and  equity  to  that  of  Jordan,  the 
defendant  in  these  ezecutious.  Second.  That  the  appellants  had  no 
right  to  subject  the  properiy  to  sale^  for  the  reason  that  the  judgments 
are  toid  for  want  of  jurisdiction  in  the  Court  rendering  them. 

It  is  conceded,  that  if  these  judgments  are  out  of  the  way,  the  title 
of  the  respondents  is  good,  and  that  they  have  a  right  to  interrene 
in  this  form  to  protect  it.  We  are  inclined  to  think  that  the  Court 
below  was  right  in  holding  in  favor  of  respondents  on  the  first  propo- 
sition; but  it  is  unnecessary,  in  our  view,  to  pass  definitely  upon  tiiis 
point,  inasmuch  as  we  think  the  decree  below  should  be  affirmed  on 
the'  second  ground  above  stated. 

The  ground  of  the  want  of  jurisdiction  of  the  Superior  Court  is, 
that  there  was  no  personal  or  other  sufficient  service  of  notice  of  the 
actions  in  the  cases  of  Gibben  v.  Jordan,  6  Cal.  416,  and  Abrams  t;. 
Jordan^  in  which  cases  these  executions  issued: 

Tlfte  facts  connected  with  this  point  are  these:  At  the  time  of  liie 
institution  of  this  suit,  and  for  several  days  afterwards,  the  defendant 
Jordan  was  a  resident  of  San  Francisco;  at  the  time  of  the  affidavit 
for  an  order  of  service  by  publication^  in  the  case  of  Giblin  «.  Jordan, 
he  was  beyond  the  limits  of  the  State,  and  has  not  since  returned 
The  statute  requires  that  in  cases  where  the  party  to  be  served  is  out 
of  the  State,  publication  must  be  made  at  least  three  months.  Pkac. 
A<^  sec  31. 

In  the  case  of  Abrams^  the  affidavit  does  not  show  a  state  of  Caets 
authorizing  the  appointment  of  attorney.  The  record  does  not  show 
that  any  summons  had  been  issued  and  placed  in  the  hands  of  the 
proper  officer,  or  that  any  effort  had  been  made  to  find  the  d^endant 
in  order  that  he  might  be  personally  served.  We  have  already  held, 
in. proceedings  of  this  character,  where  service  is  attempted  in  modes 
different  from  the  course  in  common  law,  that  the  statute  must  be 
strictly  pursued  to  give  jurisdiction.  A  contnuj  course  would 
courage  fraud  and  lead  to  oppresdoii. 

Judgment  affirmed. 


I 

r 
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HUTCHINSON  v.  BUBfi,  et  al,  Fvm>  CoMMissiONma,  bto. 

In  a  bill  U>  enjoin  the  issuance  of  bonds  of  the  Citj  and  Coontj  of  San  Fnm- 
dseo  b7  the  Pond  Commissioners  created  by  ^e  Act  of  April  20,  1858»  fte 
the  claims  approved  bf  the  Board  of  flxaninen,  it  Is  neceaaary  that  aome  «f 
Uie  penons  to  whom  the  bonds  are  to  be  Issued,  should  be  made  partSea  to 
the  action. 

AppsaTi  from  the  Fourth  District,  County  of  San  Francisco. 

This  wma  an  action  by  bill  to  enjoin  the  defendants,  as  a  Board  of 
Fund  Conmifisioners,  from  issuing  bonds  of  the  City  and  County  oT 
San  Francisco,  to  the  holders  of  claims  against  the  city  which  had  been 
approved  by  the  Board  of  Examiners  created  by  the  Act  of  April  20, 
1858.  None  of  the  persons  to  whom  the  bonds  were  to  be  issued  were 
made  parties  to  the  action.  The  only  parties  named  in  the  bill  wen 
the  persons  constituting  the  Board  of  Fund  Commissioners. 

Tlie  defendants  demurred  to  the  bill  on  general  groimds,  and 
amongst  others,  on  the  ground  that  **  there  is  a  defect  of  parties  de- 
fendants,'' and  also  on  the  ground  that  **  the  complaint  does  not  state 
facts  sufiBcient  to  constitute  a  cause  of  action.*'  The  Court  belo^ 
sustained  the  demurrer  on  the  latter  ground;  from  which  ruling  of  the 
Court,  Ihe  plaintifE  appealed  to  this  Court 

Oregary  Tats  and  F.  A.  Fabens  for  AppeDant 

Hoge  and  Wihon  for  Bespondents. 

Ptbld,  J.,  delivered  the  opinion  of  the  Court  —  Tbbbt,  0.  J.,  con- 

cumng. 

The  plaintiff  seeks  to  enjoin  the  issuance  of  bonds  of  the  Oity  and 
Coun^  of  San  Francisco  by  the  Fund  Commissioners,  created  by  the 
Act  of  April  20, 1858,  for  the  claims  approved  by  the  Board  of  Exam- 
iners under  that  Act  The  persons  to  whom,  according  to  the  report  of 
the  Examiners,  the  bonds  are  to  be  issued,  are  not  made  parties  to  the 
suit,  and  wittiout  their  presence  there  can  be  no  binding  determina* 
ti(m  of  the  questions  upon  which  the  decision  of  this  Court  is  desired, 
onlesi^  perhaps,  from  the  special  drcomstanoee  of  the  case^  the  great 
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number  of  persons  to  whom  the  bonds  are  to  be  issued,  and  the  char- 
acter of  the  questions  involved,  it  may  answer  to  bring  in  only  a  suffi- 
cient number  to  fully  represent  and  protect  the  interests  of  all;  but 
upon  this  we  express  no  opinion.  It  is  enough  to  sustain  the  judg- 
ment, on  the  demusrer,  that  none  of  the  persons  entitled  to  the  bonds 
under  the  Act>  are  made  parties.    Judgment  affirmed. 


\ 


PALLON  V.  DOUGHEBTT. 

In  an  sctloii  of  cjeetmait,  where  tbe  pUlntUt  leekt  to  estiliUgli  the  Iom  of  a  d«ed 
under  which  he  deralgns  title,  in  order  to  lay  tbe  tonndatte  tor  aeeoiidAry 
evidence,  the  proof  of  search  by  the  agent  or  attorney  in  tact  of  the  phdntiff. 
and  inqolry  by  him  of  the  grantor,  is  insufficient,  as  the  plaJntiif  himaelf 
might  liavo  the  possession  or  control  of  the  original,  sad.  In  tba  abssntu  of 
other  eridence,  his  afidavft  ahonld  haTS  been  oflsred. 

Appeal  from  the  Sixth  District,  CSounty  of  Sacramento. 

This  was  an  action  of  ejectment  to  recover  poasesaion  of  a  lot  of  land 
in  the  City  of  Sacramento. 

The  plaintiff  deraigns  title  through  one  John  A.  Sutter  and  O.  W. 
Hammersly.  On  the  trial  abs,  to  lay  the  foundation  for  tbe  introduc- 
tion of  secondary  evidence,  introduced  one  Stevens,  who  testified  as 
follows: 

'^  The  plaintiff  in  this  action  was  a  resident  of  San  Francisco  county. 
Witness  was  acting  as  her  agent  and  attorney  in  fact,  and  was  con- 
ducting this  suit  for  her;  he  had  made  search  for  the  original  deed 
fmn  Sutter  to  Hammersly  and  Murray,  to  ascertain  where  the  deed 
was,  and  had  made  other  diligent  inquiry  about  the  same,  but  was 
unable  to  obtain  the  original^  or  asoertain  where  it  was,  or  whether  it 
was  in  exktenoe.'^ 

There  waa  no  other  evidence  offered  to  establish  the  loss  of  the  deed. 
l%e  Court  below  ruled  that  this  evidence  was  sufficient  to  account  for 
the  loss  of  the  deed;  and  thereupon  a  certified  copy  was  given  in  evi- 
dence :  to  which  ruling  of  the  Court  the  defendant  excepted.   Flaintiff 
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had  judgment  Defendant  moved  for  4  new  trial,  which  wag  denied., 
and  he  appealed  to  this  Court. 

C.  A.  Johnson  for  Appellant 

Bobinson,  Beaity  A  Eeacock,  for  Respondent 

Fi£LD^  J.,  deliveiBd  the  opinion  of  the  Court — Tbbbt,  C.  J.»  and 
Baldwin,  J.,  concurring. 

This  case  must  be  reversed  for  want  of  sufficient  preliminary  proof 
of  the  inability  of  the  plaintiff  to  produce  the  original  deed  from  Sut- 
ter to  Hammersly^  through  whom  she  deraigns  title  to  the  premises  in 
amtroversy,  to  authorize  the  admission  of  the  record  copy.  The  evi- 
dence introduced  only  shows  a  search  by  the  agent  of  the  plaintiff  and 
S^^  of  Hammeraly.  It  does  not  appear  that  the  plaintifl  herself 
iufas  not  the  possession  or  control  of  the  originaL  Her  affidavit^  in  the 
Bl^fience  of  other  evidence,  should  have  been  offered  on  the  point  Luw^ 
ttf  1857,  chap.  254,  sec.  2 ;  Macy  v.  Goodwin,  6  Cal.  681 ;  Hensley  t*. 
Twpey,  7  Cal.  288 ;  Bagley  v.  Eaton,  10  Cal.  147. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


PATTERSON  v.  THE  BOARD  OF  SUPERVISORS  OF  TUBA 

COUNTY. 

I>  la  icdoB  to  restrain  the  iMuanee  of  bonds  bj  sn  Incorporated  csmpsny,  tbs 
perions  to  whom  the  bonds  are  to  be  Issued  are  necessary  parties  to  such 
ftctlon. 

As  Injanctfcm  eannst  be  granted  alfeetlnf  the  rights  and  interest  of  parties  who 
tttve  no  opportunity  tt  being  heard,  and  who  are  not  secured  by  snch  bond 
tt  would  compensate  them  for  the  Injury  and  loss  they  might  sustain  In  ease 
the  writ  was  Improperly  Issued. 

^  case  of  Hutchinson  v.  Burr  el  lA,,  ante  lOS,  afllrmed. 

Appeal  from  the  Tenth  District^  County  of  Yuba. 

This  was  an  action  by  bill  to  restrain  the  Board  of  Supervisors  from 
innixig  bonds,  in  pursuance  of  an  Act  of  the  L^^idatiur^  to  the  San 
mA  Haryiville  Bailroad  Obmpany. 
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Patterson  «.  Saperrlsoni  of  Ynbft  Oovnty. 

This  action  was  against  the  Board  of  SnpervisoTS  of  Yuba  cotmty  — 
the  Bailroad  Company  not  having  been  made  parties.  Upon  a  final 
hearing  of  the  case^  the  Court  ordered  the  injunction  to  issue;  from 
which  order  the  defendants  appealed  to  this  Court 

B.  8.  Brooks  and  T.  Dame  for  Appellants. 

The  Court  below  erred  in  granting  the  injuncUon* 

r.  B.  Reardon  for  Eespondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tbrbt,  C.  J., 

concurring. 

This.is  an  appeal  from  an  order  granting  an  injmiction  to  restrain 
the  defendants  from  issuing  their  bonds,  in  pursuance  of  an  Act  of  the 
Legislature^  to  the  San  Francisco  and  Marysville  Bailroad  Company. 

Even  if  we  were  to  concede  that  the  plaintifE  had  a  right  to  interpose 
in  this  manner  to  stay  an  Act  of  this  nature,  done  in  pursuance  of  1^- 
islative  authority,  and  that  the  facts  stated  in  the  bill  justify  the  action 
of  the  Court  below,  it  is  dear  that»  under  the  decision  of  this  Court  in 
Hutchinson  i;.  Buir,  ante,  103,  the  proceeding  was  improper  in  the 
absence  of  the  parties  beneficially  interested.  The  Supervisors  are 
not  the  real  parties  interested,  certainly  not  in  favor  of  the  Rail- 
road Company,  in  resisting  this  application;  and  an  injunction 
should  not  have  been  granted  affecting  their  rights  and  interests 
until  they  had  an  opportunity  to  be  heard,  and  until  they  were  se- 
cured by  such  bonds  on  the  award  of  the  injunction  as  would  com- 
pensate them  for  the  injury  and  loss  they  might  sustain  in  the 
premises. 

The  public  importance  of  the  question  involved  makes  it  desirable 
that  a  decision  should  be  had  on  the  merits  of  this  application.  But 
it  would  be  improper  to  pass  upon  the  rights  of  parties  in  their  absence ; 
and  our  judgment  would  be  of  no  validity  in  such  cases  as  to  the  absent 
parties.  If  the  Bailroad  Company  were  not  an  indispensable  party, 
we  should  not  notice  this  defect;  but  we  might  as  well  undertake  to 
settie  the  rights  of  C,  in  the  oontest  between  A  and  B,  as  to  decide 
this  question  in  a  contest  between  the  plaintiff  and  the  Supervisom. 

For  this  reason  we  reveise  the  ordar  granting  flier  injnpotiOQ^  «ua 
remand  the  case. 
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HEYMAN  ft  CO.  v.  LANDEBS  «<  ol. 

^a  a  raitralaing  order  or  an  injnsetlon  la  sooi^t  upon  tha  eomphtlat  Itadf; 
It  1b  tlie  usual  practice  to  preieat  the  eomplalnt»  In  advanee  of  the  llllii|r»  tip> 
the  Jadge,  and  obtain  the  order  of  the  allowance  of  the  writ ;  and  snch  prac- 
tloe  la  regular,  and  not  In  conflict  with  onr  atatnte. 

In  iacb  ease,  the  onder  doea  not  take  afteet  vatU  tha  ttHbig  tha  eonplalnt  and 
ths  undertaking  required. 

Wbere  salt  Is  brought  to  set  aaide  a  judgment  on  the  ground  of  fraud,  and  a 
restraining  order  la  issued  In  auch  ault  at  the  Inatanea  of  the  plaintiff,  and 
soteeqneatly,  at  a  final  hearing,  the  Gonrt  deddea  that  aoeh  judgment  waa 
not  fraudulent,  hut  Talid:  Held,  that  the  effect  of  anch  judgment  la»  that 
plaintiff  was  not  entitled  to  the  restrahiing  order. 

The  only  damages  whidi  the  law  allowa  tm  the  detention  of  money  under  Ita 
proceaa  is  the  legal  Intereat 

Appsal  from  the  Sixth  District^  County  of  Saczamoito. 

This  wa8  an  action  to  recover  damages  for  the  wrongful  iasnanoe  of 
an  injunction  or  restraining  order.  The  facts,  as  detailed  by  the  opin- 
ion of  the  Court,  are  as  follows: 

On  the  third  of  November,  1856,  the  plaintiffs  brought  suit  against 
one  Arronson,  of  Sacramento,  to  recover  the  sum  of  ten  thousand  and 
one  hundred  dollars,  and  issued  an  attachment  and  levied  upon  his 
property.  On  the  same  day,  but  subsequent  to  the  levy  of  the  attach- 
ment of  the  plaintiffs,  several  other  creditors  of  Arronson  commenced 
snjts  agaiust  him^  and  caused  attachments  to  be  issued  and  levied  upoir 
the  same  property.  Judgments  in  the  several  suits  passed  by  default, 
and  the  plaintiffs  immediately  issued  execution  upon  the  one  recovered 
by  them,  under  which  the  Sheriff  proceeded  and  sold  the  proper^ 
attached-  Whilst  the  property  was  in  the  SherifPs  custody,  the  other 
creditors  instituted  suit  to  set  aside  the  judgment  of  the  plaintifb  as 
fraudulent  and  collusiye,  and  obtained  an  order  from  the  District 
Jndge,  directing  the  payment  of  the  proceeds  of  the  sale  into  Court  to 
abide  the  determination  of  the  suit^  upon  filing  a  bond,  to  be  approved 
by  the  Clerk,  in  the  sum  of  one  thousand  dollars.  The  order  was 
indorsed  upon  tiie  complaint  in  that  suit,  and  filed  with  it.  The  under* 
taking,  which  is  the  subject  of  the  present  action,  was  then  executed, 
and  fiw  restraining  order  issued.-  The  condition  of  the  undertaking  is 
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to  pay  such  damages,  not  exceeding  the  sum  of  one  thousand  dollars, 
as  the  defendants  in  that  suit  might  sustain,  by  reason  of  the  order,  if 
the  Court  should  finally  decide  that  the  plaintiffs  therein,  the  creditors, 
were  not  entitled  thereto.  In  obedience  to  the  order,  the  proceeds  of 
the  sale,  amounting  to  seven  thousand  and  eleven  dollars,  were  paid 
into  Court,  and  remained  there  from  December  15, 1856,  to  April  29, 
1857,  when  the  suit  was  decided  against  the  creditors,  and  it  was 
adjudged  that  the  judgment  recovered  by  the  plaintifib  herein  was 
vajid,  and  not  fraudulent  or  collusive,  and  that  they  were  entitled  to 
the  money.  The  present  action  is  to  recover  the  damages  sustained  by 
i^cason  of  the  restraining  order.  It  appeared  in  evidence  on  the  trial, 
that  during  the  period  the  money  was  detained  in  Court  it  was  worth 
two  per  cent  interest  a  month,  and  that  the  plaintiffs  employed  ooun- 
sel  to  obtain  the  discharge  of  the  restraining  order,  and  paid  for  their 
services  three  hundred  dollars,  which  was  a  reasonable  fee.  The  Court 
allowed  as  damages  the  counsel  fee  paid,  and  interest  upon  the  money 
at  the  rate  of  two  per  oent.  a  mon&,  and  gave  judgment  for  the  full 
amount  of  the  undertaking.  From  this  judgment  the  defendants 
appeal,  and  make  the  following  points:  First  That  the, restraining 
order  waa  void,  because  made  before  the  complaint  in  the  suit  of  the 
creditors  was  filed;  Second.  That  the  Court  has  never  decided  that 
the  plaintiffs  in  that  suit  were  not  entitled  to  the  restraining  order ; 
and.  Third.  If  the  defendants  are  liable  upon  the  undertaking,  the  rule 
of  damages  must  be  the  legal  interest  of  ten  per.oent^  a  year  upon  the 
money  in  Court. 

Thomas  Sunderland  for  Appellanta 

1.  The  first  error  complained  of  is,  that  tiie  Court  permitted  fh*:- 
introduction  in  evidence  of  the  restraining  order  of  the  Court 

It  appeared  that  the  order  was  made  by  the  Judge  at  chamberB, 
before  any  suit  was  instituted ;  the  complaint  and  order  were  filed  at 
one  and  the  same  time,  and  as  one  paper.  Now  the  statute  (Ptactioe 
Act,  sec.  22)  provides  that  a  suit  shall  be  commenced  by  filing  the 
complaint  and  issuing  a  summons 

The  restraining  order,  therefore,  must  have  been  made  before  any 
suit  was  pending,  and  when  the  Judge  wlio  ntaide  tile  order  hid  no 
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jurisdiction.  By  the  113th  section  of  our  Practice  Act,  an  injunction 
may  be  granted  at  the  time  of  issuing  the  sommons;  but  there  ia  no 
authority  for  issuance  of  an  injunction  by  the  Court  or  Judge  before 
the  suit  is  commenced  or  the  complaint  filed.  If  there  is  no  authority 
for  8uch  order,  then,  it  follows  that  the  order  was  void,  and  it  ought 
not  to  have  been  introduced  in  eridence. 

Appellants  objected  to  the  introduction  of  the  undertaking  sued  on, 
for  the  same  reasons  urged  against  the  order  of  the  Judge,  and  also 
because  both  the  order  and  undertaking  showed  that  the  latter  was 
given  to  indemnify  respondents  against  loss  until  the  return  day  of 
the  order  to  show  cause.  Heyman  ft  Co.  were  ordered  to  appear  on  the 
twenty-eighth  of  November,  1856,  and  show  cause  why  the  prayer  of 
the  complaint  should  not  be  granted.  In  the  meantime,  the  Sheriff 
was  restrained  from  paying  the  proceeds  of  the  goods  to  theuL 

The  extent  of  the  liability  of  appellants  was  the  damage  sustained 
hy  Heyman  ft  Co.  from  the  eighteenth  of  November  until  the  twenty- 
eighth. 

2.  The  condition  of  the  undertaking  is,  that  the  plaintifh  in  said  aiiit 
in  which  the  same  was  given,  would  pay  the  defendants  therein  such 
damages  as  they  might  sustain  by  reason  of  said  order,  '^  if  the  Court 
shall  finally  decide  that  the  said  plaintiffs  were  not  entitled  thereto." 
The  Court  has  never  decided  that  plaintiffs  in  that  suit  were  not  enti- 
tled to  the  restraining  order,  and  until  there  is  such  decision  there  is 
no  breach  by  appellants  of  their  undertaking. 

3.  Bespondents  called  C.  H.  Bradford,  to  prove  that  money  was 
worth  in  the  market  two  per  cent,  per  month  during  the  time  the 
money  hereinbefore  mentioned  was  in  the  hands  of  the  Clerk.  The 
Court  found  that  money  was  worth  that  rate  of  interest,  and  there- 
fore gave  judgment  against  appellants  for  damages  for  the  loss  of  the 
nse  of  said  money  at  that  rate.  Our  statute  (B.  L.,  p.  109)  has  fixed 
the  legal  rate  of  interest  in  the  absence  ot  any  agreement  in  writing, 
«nd  thereby  the  value  of  money  and  its  use  is  fixed  by  law. 

Moore  A  Weiiy  for  Bespondents. 

AppeUants  complain  that  the  Court  below  found  damages  equal  to 
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two  per  cent,  per  month  for  the  time  that  the  money  was  detained  in 
obedience  to  the  restraining  order. 

It  is  shown  by  the  evidence,  that  during  all  the  time  the  money  was 
so  detained,  the  nse  of  money  was  worth  two  per  cent,  a  month  on 
call.  If  that  was  the  value  of  tHe  use  of  the  money,  were  not  plaintifEa 
damaged  to  that  amonnt?  and  if  damaged  to  that  amount^  then,  it  fol- 
lows that  respondents  ought  and  must  pay  that  amount  in  order  to 
comply  with  their  undertaking,  which  is,  to  pay  them  (plaintiffs)  all 
damages  which  they  must  sustain  by  reason  of  the  order,  if  the  Court 
shall  finally  decide,  ete. 

In  the  ease  of  Smith  v.  Griffith,  3  Hill,  833,  Nelson,  Justice,  on  t]ie 
subject  of  damages,  sajrs:  **  The  damages  should  afford  the  plaintiff  an 
adequate  ind^nnity  for  the  loss  sustained  at  Ihe  time  the  injury  hap- 
pened;** and  this  is  certainly  in  accordance  with  right  and  reason.  If 
.the  value  of  the  use  of  'money  (as  is  proved)  was  two  per  cent  per 
month,  respondents  could  have  got  that  much  for  the  use  of  their 
money;  and  imless  they  can  recover  that  amount  in  damages,  they 
will  have  been  placed  against  their  will  in  that  position — an  anomaly 
in  the  common  law — ^to  suffer  an  injury  without  a  remedy. 

Field,  J.,  after  stating  the  f acts^  delivered  the  opinion  of  the  Court 
—  Tbbry,  C.  J.,  and  Baldwin,  J.,  concurring. 

.  The  appellants  make  the  following  points :  First  That  the  restrain- 
ing order  was  void,  because  made  before  the  complaint  in  the  suit  of 
the  creditors  was  filed;  Second.  That  the  Court  has  never  decided 
that  the  plaintiffs  in  that  suit  were  not  entitled  to  the  restraining  order ; 
and.  Third.  If  the  defendants  are  liable  upon  the  undertakings  fhe 
rule  of  damages  must  be  the  l^gal  interest  of  ten  per  cent,  a  year  upon 
the  money  in  Court. 

The  first  point  is  untenable.  The  order  could  only  take  effect  upon 
the  filing  of  the  complaint,  and  the  bond  or  undertaking  required,  and 
it  was  unnecessaiy  to  delay  the  application  to  the  Judge  until  after  the 
complaint  had  been  filed.  When  a  restraining  order  or  an  injunction 
is  sought  upon  the  complaint  itself,  it  is  the  usual  practice  to  present 
the  complaint,  in  advance  of  the  filing,  to  the  Judge,  and  obtain  the 
order  of  the  allowance  of  the  writ;  and  with  this  practice  the  statute 
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does  not  conflict.  The  order  or  writ  can  then  be  issued  with  the  sum- 
mons.   Frac.  Act>  sec.  113. 

The  second  point  is  also  untenable.  The  Conrt^  in  adjudging  that 
the  judgment  of  the  plaintiffs  against  Arronson  was  valid^  and  not 
fraudulent  or  ooUusiye^  and  that  they  were  entitled  to  the  money  in 
Court  in  substance,  if  not  in  terms,  decided  that  the  other  creditors 
were  not  entitled  to  the  restraining  order. 

But  the  third  point  is  well  taken.  The  only  damages  which  the  law 
allows  for  the  detention  of  money  under  its  process  is  the  legal  interest. 
The  rule  of  damages,  in  such  cases,  like  the  one  whidi  obtains  in 
actions  upon  promissory  notes,  is  a  fized  and  arbitrary  one.  The  actual 
loss  occasioned  may  be  much  greater  than  the  interest,  but  the  conse- 
quences beyond  that  the  law  does  not  inquire  into  (Sedgwick  on  Dam- 
ages, chap.  8).  It  would  indeed  often  be  impossible  to  determine  the 
actual  damages  resulting  from  the  detention  of  money ;  the  party  en- 
titled to  it  may  in  consequence  have  been  compelled  to  borrow  on  ruin- 
ous rates  of  interest;  he  may  have  become  embarrassed  in  his  business 
operations,  ruined  in  credit^  and  perhaps  driven  into  insolvency;  but 
of  these  possible  consequences  the  Courts  cannot  take  notice.  The 
legal  interest  in  such  cases  is  the  only  measure  which  can  be  followed 
with  certainty,  and,  as  a  general  rule,  with  safety.  The  judgment, 
therefore,  must  be  modified.  The  allowance  of  the  three  hundred  dol- 
lars was  proper  (Summers  v.  Farish,  10  CaL  353).  This  sum  added 
to  the  interest  on  the  money  deposited  in  Court  at  the  rate  of  ten  per 
cent  a  year  from  December  16, 1856,  to  April  29,  1857,  must  consti- 
tute the  amount  to  which  the  judgment  is  to  be  reduced. 

The  cause  is  remanded  to  the  Court  below,  with  directions  to  modify 
the  judgment  in  accordance  with  this  opinion;  the  costs  of  the  appeal 
tobe  allowed  to  the  respondents. 


( 
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FOWLER  V.  FISK  et  al. 

When  a  lale  of  a  vefoel  la  made,  part  cash,  and  the  balance  of  the  parchaao 
money  to  be  paid  opon  dellTorj  by  the  yendor  to  the  vendee  of  a  good  title 
and  register  of  the  veaeel,  to  reooTor  the  balance  the  yendor  most  ahow  an 
offer  on  bis  part  to  comply  with  the  agreement. 

Appeal  from  the  Twelfth  District^  County  of  San  Francisco. 

This  was  an  action  to  recover  an  unpaid  balance  of  &e  purchase 
money  of  a  TesaeL  The  facts  appear  in  the  opinion  of  the  Court. 
Plaintiff  had  judgment^  and  defendants  appealed. 

0.  F.  £  W.  H.  Sharp  for  AppeilantB. 

1.  The  appellants  ask  for  a  reversal  of  the  judgment,  for  that  the 
delivery  of  a  good  title  and  register  was  made  a  condition  precedent  to 
the  payment  of  the  balance  of  $2,200 ;  consequently  the  respondents 
action  was  prematurely  brought  Cunningham  v.  Morrdl,  10  J.  R. 
203 ;  Green  v.  Reynolds,  2  J.  R.  207;  Mclntyre  v.  Clark,  7  Wend.  Rep. 
330;  Northrup  v.  Northrup,  6  Cow.  Rep.  276;  Gaze  v.  Price,  16  John. 
Rep.  267;  Rob  v.  Montgomery,  20  J.  R.  203. 

It  is  no  answer  to  say,  as  was  contended  in  Ihe  Court  below,  that 
title  to  a  ship  may  pass  by  parol ;  consequentiy  the  appellants  had  a 
good  title  without  the  bill  of  sale  and  register  from  the  last  owner. 
The  answer  to  all  this  is,  that  respondent  had  agreed  to  give  some- 
thing more,  and  he  was  bound  to  do  it. 

II.  Again:  a  good  titie  and  register  to  the  vessel  was  to  be  given 
"  within  ninety  days,  and  before  the  payment  of  the  $2,200.**    • 

The  time  fixed  upon  was  also  of  the  essence  of  the  contract  The 
respondent  was  not  ready  or  willing  at  the  time  fixed  to  complete  the 
sale,  consequently  the  appellants  could  not  be  compelled  to  complete 
the  agreement  Berry  v.  Young,  8  Exp.  Ca.  640,  note;  Benedict  r. 
Lynch,  1  John.  Ch.  Rep.  870. 

Rchert  Ranhin  for  Respondent 

I.  Where  a  sale  is  absolute  and  unconditional,  as  in  this  case,  goods 
sold  cannot  be  xetumed,  but  snit  must  be  brought  on  the  warranty. 
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^On  sale  with  warranty^  and  warranty  broken^  plaintifEs  might 
recover  price,  and  defendants  must  sue  on  warranty^  or  recoup  dam* 
ages."    Ruiz  v.  Norton,  4  Cal.  R.  356. 

''A  promise  to  pay  and  a  warranty  are  independent  coyenants,  and 
the  enforcement  of  one  is  not  dependent  on  the  performance  of  the 
other."    Norton  v.  Jackson,  5  Gal.  B.  60. 

II.  Defendants  cannot  resist  payment  of  the  price  or  claim  damages 
till  evicted. 

^Want  of  title  in  the  vendor  of  personal  properly  is  no  defense  to 
an  action  for  the  recover}'  of  the  purchase  money,  where  there  has 
been  no  leoovery  by  the  owner  against  the  purchaser."  Case  v.  Hall, 
24  Wend.  102 ;  Kennebec  L.  D.  Co.  v.  Burrill,  6  Shep.  314. 

III.  "  The  purchaser  of  personal  properly  cannot,  while  retaining 
possession  of  such  property^  resist  the  recovery  of  the  purchase  money 
b;  the  vendor,  on  the  ground  of  ownership  in  a  third  person  at  the 
time  of  sale."    3  U.  S.  Dig.  357,  sec.  17. 

^'A  purchaser  in  possession  cannot  reclaim  the  purchase  money 
unless  evicted  or  disturbed."     Sahnon  v.  HoflEman,  2  Cal.  B.  138. 

Terbt,  C.  J.,  delivered  the  opinion  o£  the  Court — Baldwin,  J., 

concurring. 

Plaintiff  sold  defendants  a  vessel  for  $4,400,  the  possession  of  which 
vessel  he  delivered.  At  the  time  of  sale  the  vessel  was  registered  as 
the  property  of  another,  so  that  a  proper  transfer  could  not  be  made 
at  the  time.  In  consequence  of  this  it  was  agreed  that  $1,000  of  the . 
purchase  money  should  be  paid  in  cash,  $1,200  within  twelve  days, 
and  the  remaining  $2,200  upon  the  delivery  by  plaintifif  to  defendants 
of  a  good  title  aud  register  of  the  vessel.  $1,200  was  paid  by  the 
defendant  as  by  agreement.  Wo  title  or  register  has  ever  been  deliv- 
ered or  tendered  to  the  defendants ;  nor  is  it  shown  that  the  plaintiff 
has  ever  been  in  a  condition  to  make  such  title.  The  agreement 
between  the  parties  was,  that  the  money  should  be  paid  upon  the  deliv- 
ery of  the  title;  and  in  order  to  entitle  the  plaintiff  to  recover,  he 
must  show  an  offer  on  his  part  to  comply  with  tiie  agreement  1  Ohitty 
Pleadings,  297. 

Judgment  reversed, 
vmu  XII.— • 
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IN  THE  MATTEB  OF  THE  ESTATE  OF  TOMPKINS, 

DECEASED. 


Upon  the  death  of  a  married  man,  the  whole  of  the  common  property  la 

of  the  deceased,  to  he  administered  apon  hy  hU  peraonal  repreaentatlTea. 
The  Legislature  intended  that  the  whole  common  proparty  ihonld  he  aubjoet  to 

the  payment  of  the  debta  of  the  deceaaed. 
The  homestead  does  not  constitute  any  portion  of  anch  aaseta. 
The  homestead  estate  la  a  sort  of  joint  tenancy,  with  the  right  of  aoryiyoralil^ 

aa  between  husband  and  wife,  and  cannot  be  deatcoyad  oxeept  by  tiia  eon- 

currence  of  both  In  the  manner  preacrlbed  by  law. 

Appeal  from  the  Probate  Court  of  the  Citj  and  Gouutj  of  San 
Francisco. 

The  following  are  the  facts  upon  which  fhifi  appeal  is  based,  aa  they 
appear  in  the  opinion  of  the  Court: 

The  administratrix,  who  is  the  widow  of  the  deceased,  presented  her 
final  account  for  settlement  to  the  Probate  Court.  In  this  account  ahe 
charged  herself  only  with  one  moiety  of  the  common  property,  omitting 
to  account  for  the  other  part  of  the  common  property  or  the  homestead, 
or  its  rents  and  profits. 

The  Probate  Court  approved  the  account  as  rendered,  except  as  to 
the  omission  to  charge  the  administratrix  with  the  whole  of  the  ooip.- 
mon  property,  aa  well  as  the  homestead,  and  ordered  that  a  new  account 
be  filed  charging  the  administratrix  with  the  whole  of  the  property  of 
intestate,  including  the  homestead.  From  this  order  an  appeal  is 
taken. 

The  questions  presented  are :  First.  Whether  the  whole  of  the  com- 
mon property  is  assets  of  the  deceased  husband  to  be  administered  by 
his  personal  representative;  Second,  Whether  the  homestead  oooati- 
tutes  a  portion  of  such  assets. 

B.  jB.  Provines  for  Administratrix  and  Appellant. 

The  following  points  are  raised: 

1.  Whether  the  estate  of  the  widow  in  &e  common  property  is  aftielB 
of  the  estate  of  the  deceased  husband,  to  be  administered  by  his  per- 
Sdtial  representatives  ?  and. 
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II.  Whether  the  homestead  is  assets  to  be  so  administered? 

First,  thsk  :  Is  the  estate  of  the  widow  in  the  common  property, 
assets  of  1;^  estate  of  her  deceased  husband  to  be  taken  and  adminis- 
tered by  his  personal  Tepresentatires? 

The  Constitation  of  this  State,  Article  XI,  sec  14,  declares  what 
shall  constitute  the  separate  property  of  the  wife,  and  provides  that 
I&WB  shall  be  passed  more  clearly  defining  the  rights  of  the  wife  in  rela- 
tion as  well  to  her  separate  property  as  to  that  held  in  common  with 
her  husband.  And  the  Legislature,  in  pursuance  of  this  provision,  by 
the  Act  of  April  17th,  1850,  ''  defining  the  rights  and  duties  of  hus- 
band and  wife,^'  section  2,  has  declared  what  property  of  husband  and. 
wife  shall  be  common  property;  and  by  section  11  of  the  same  Act, 
provision  is  made  for  the  disposition  of  the  common  property  in  case  of 
the  dissolution  of  the  community  by  the  death  of  either  party,  and  it 
is  declared  that  **  Upon  the  dissolution  of  the  community,  by  the  death 
of  either  husband  or  wife,  ane^half  of  the. common  property  shall  go  to 
the  swrvivor,  and  the  other  half  to  the  descendants  of  the  deceased 
husband  or  wife,  subject  to  the  payment  of  the  debts  of  the  deceased/' 
Xow,  had  there  been  a  colon  or  semicolon  after  the  word  ^'survivor'' 
in  this  sentence,  there  never  could  have  been  any  doubt  as  to  the  inten- 
tion and  meaning  of  the  Legislature,  nor,  consequently,  as  to  the 
proper  coustmction  to  be  placed  upon  it  It  would  then  have  been  per- 
fectly clear,  that  the  Legislature  intended  to  charge  that  portion  of  the 
common  property  going  ^*  to  the  descendants  of  the  deceased  husband 
and  wife,*'  and  that  only,  with  **  the  debts  of  the  deceased  party  f  and, 
we  think,  that  the  punctuation  of  this  sentence,  as  it  is  foimd  in  the 
Statute  Book  —  adopted,  as  it  may  have  been,  by  the  printer  —  is  not 
eiaffieient  of  itself  to  render  that  construction  improper,  or  to  cast  a 
doubt  upon  the  meaning  of  the  Legislature.  Indeed,  it  is  not  only 
clearly  susceptible  of  the  construction  above  mentioned,  but  such  would 
seem  to  be  the  only  construction  which  can  reasonably  and  fairly  be 
placed  upon  it 

Now  let  us  suppose,  for  a  moment,  that  it  is  the  wife  who  dies  — 
indebted  on  contracts  made  by  her  before  marriage  —  leaving  no  sepa- 
rate estate,  and  that  her  debts  so  contracted  exceed  the  value  of  the 
whole  common  properly, —  is  the  whole  oommon  property  in  tiiat  case 
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to  be  applied  to  the  payment  of  the  debts  of  the  wife^  thus  contracted^ 
without  regard  to  the  rights  of  the  husband,  who  has  mainly  contrib- 
uted to  its  acquisition^  or  to  the  rights  of  his  creditors?-  Is  such  the 
meaning  and  intention  of  this  statute?  It  cannot  be.  The  Legislature 
cannot  be  supposed  to  have  intended  such  injustice.  It  is  absurd. 
And  why^  then^  should  the  rule  be  different  when  the  case  is  reversed^ 
and  the  husband  dies?  Should  not  the  law  be  more  careful  to  protect 
the  widow,  and  to  provide  support  and  maintenance  for  her^  than  for 
the  surviving  husband?  And  is  it  not  much  more  consistent  with 
reason,  and  with  the  rules  of  property  in  analogous  cases,  that  that  por- 
tion of  the  property  which  descends  to  the  heirs  of  the  deceased,  should 
alone  be  chargeable  with  the  debts  of  the  deceased? 

The  descendant  inherits  from  the  deceased,  and  therefore  takes  sub- 
ject to  equitable  liens  and  incumbrances  created  by  the  deceased. 
But  here  the  survivor,  the  widow,  does  tkot  take  from  the  deceased  in 
any  sense.  She  only  has  tl^at  which  before  was  hers,  only  that  now 
she  has  it  separate,  and  divested  of  all  contingencies  arising  from  the 
power  of  the  husband  over  it  while  living.  Her  interest  in  the  com- 
mon property  vests  in  her  before  the  husband's  death,  and  does  not  in 
any  sense  descend  to  her  upon  his  death.  The  question  is  not.  there- 
fore, whether  the  property  of  the  deceased  party  should  be  charged 
\^'ith  that  part/s  debts,  but  the  question  here  is,  whether  the  property 
of  another  person  should  be  charged  therewith,  merely  because  that 
prior  to  the  death  of  the  former  the  latter  held  that  property  **  in  com- 
mon  **  with  him.  As  to  the  common  property,  the  husband  and  wife 
are  mere  tenants  in  common,  without  any  other  qualification  than  tbia, 
that  during  the  husband's  life  the  wife's  powee  over  the  property  is 
suspended,  but  her  esta;te  or  interest  in  it  is  perfect  and  complete  all 
the  time.  The  Constitution  speaks  of  "  property  held  in  common  toith 
her  hnsband,"  not  in  partnership,  but  in  common,  and  the  statute 
declares  it "  common  property,*^ 

The  statute  declares  what  shall  constitute  that  ''property  of  the  wife 
held  in  common  with  her  husband,"  of  which  the  Constitution  q)eakB, 
and  gives  to  the  husband  the  entire  management  and  control  of  it 
whilst  the  relation  of  husband  and  wife  subsists.  It  then  provides, 
(Wood's  Digest,  p.  488,  sees.  11  and  12)  that  where  that  relation  is 
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dissolved,  '^  the  common  property  shall  be  equally  divided  between  the 
parties"  if  both  be  living;  and  if  one  be  dead,  ^e  survivor  is  to  take 
his  or  her  half,  '^  and  the  other  half  is  to  go  to  the  descendants  of  the 
deceased,  subject  to  tiie  payment  of  the  debts  of  the  deceased/'  That 
such  is  the  meaning  and  intention  of  the  Legislature  is  perfeetl;  evi- 
dent when  the  11th  and  12th  sections  aie  considered  to^tiier.  The 
12th  section,  as  it  stood  before  the  amendment  of  1857,  provided  that 
^  upon  the  dissolution  of  the  marriage  by  decree  of  any  Court  of  com* 
petent  jurisdiction,  the  common  property  should  be  equally  divided 
between  the  parties/'  Nothing  was  said. about  the  wife's  part  being 
chargeable  with  the  husband's  debts,  or  with  any  paart  or  proportion  of 
them;  but  the  property  was  to  be  equally  divided  or  sold,  and  the  pro* 
ceeds  equally  divided,  leaving  creditors,  should  there  be  any,  to  tiieir 
remedy  against  the  party  indebted  to  them;  and  the  proviso  inserted 
by  way  of  amendment,  by  the  Act  of  1857,  was  not  intended  as  any 
protection  to  creditors,  or  to  make  any  provision  for  them,  but  simply 
as  a  sort  of  penalty  to  be  imposed  upon  the  guilty  par<7,  as  a  protec- 
tion of  each,  against  the  commission  of  the  acts  there  mentioned  by 
ihe  other.  There  can  be  no  doubt  but  that  the  Legislature  intended 
to  make  the  husband  and  wife  simply  tenants  in  common  of  the  com- 
mon properly,  as  respects  the  estate,  but  as  respects  the  power  of  dis- 
position,  during  the  continuance  of  the  marriage,  to  prefer  the  hus- 
band. By  the  lOtfa  section  of  the  Act,  the  common  law  estate  of  the 
husband,  as  tenant  by  courtesy,  upon  the  death  of  the  wife,  and  the 
dower  of  the  widow,  upon  the  death  of  the  husband,  are  forever  taken 
away;  and  no  provision  whatever  is  made  for  the  widow,  if  by  the  lltti 
section  she  is  not  to  have  one-half  the  common  property. 

Fortunately,  we  are  not  wholly  without  a  guide,  in  the  form  <si 
judicial  decision,  in  the  investigation  of  this  subject  We  have,  at 
least,  one  great  leading  case  which  throws  a  flood  of  light  upon  the 
whole  subject.  The  case  of  Beard  v,  Knox,  6  Cal.  252,  is  directly  in 
point  By  this  decision  we  have  clear  judicial  construction  given  to 
these  10th  and  11th  sections  of  this  Act. 

It  is  declared  Ibat  the  husband  and  wife  are  jointly  seized  ef  fl^ 
common  property,  and  that  one-haJf  interest  therein  remains  over  to 
the  surviving  wife  upott  the  dea&  of  tke  husband. 
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It  is  not  said  that  the  interest  of  the  surviving  wife  is  subject  to  the 
payment  of  the  deceased  husband's  debts,  but  the  very  reverse  is  hdd ; 
for  the  estate  was  still  unsettled,  and  there  was  no  separate  property 
belonging  to  the  deceased,  oat  of  which  the  debt  could  be  paid:  aU 
the  property  was  common  property,  and  still  the  widow  was  held  enti- 
tled to  recover  the  one-half  in  gross.  And  it  is  also  held  in  that  case, 
that  the  interest  of  the  wife  in  the  common  property  '^is  a  present, 
vested  and  certain  interest,  which  becomes  absolute  at  the  death  of  the 
husband/^  and  that  it  is  subject  to  one  contingency  only,  viz.,  *'  the 
husbands  disposal  during  their  joint  lives/' 

It  is  furthermore  declared  that  this  provision  of  the  law  is ''  a  libeml 
provision ''  —  that  it  is  a  ''  humane  and  beneficial  law,"  intended  for 
the  benefit  of  the  wife,  etc. 

Now,  it  is  very  clear  that  it  is  no  provision  at  all  for  the  wif ^  if  it 
is  to  be  consumed  in  the  payment  of  the  deceased  husband's  debts 
contracted  both  before  and  after  marriage;  for  the  law  nowhere  makes 
any  distinction  between  these  two  classes  of  debts.  It  is  perfectly 
clear,  that  the  intention  of  this  humane  and  beneficent  law  would  bo 
defeated  by  adopting  such  a  rule  of  construction.  But  the  Court  in 
that  case  further  held,  that  the  statute  has  substituted  this  half  inter- 
est in  the  common  property  in  lieu  of  dower  which  it  has  expresBlv 
taken  away.  And  that  this  was  the  intention  of  the  Legislature,  and 
is  the  fair  and  legitimate  conclusion  to  be  drawn  from  these  two  sec- 
tions, (10  and  11)  cannot  admit  of  any  question.  How  does  the  case 
flien  stand?  The  question  is  reduced  to  this:  Can  the  widow's  dower 
be  subjected  to  the  payment  of  the  deceased  husband's  debts?  Who 
will  undertake  to  maintain  the  aflSrmative  of  this  proposition !  Of  all 
rights,  and  of  all  estates  known  to  the  common  law,  the  most  sacred 
and  inviolable  was  that  of  the  widow  to  her  dower.  It  could  not  be 
defeated  by  any  act  of  the  husband,  whether  in  the  nature  of  an  alien- 
ation, or  a  charge  without  the  assent  of  the  wife  freely  and  duly  given. 
And  hers  was  the  only  estate  upon  which,  when  derived  from  the 
King's  debtor,  the  King  could  not  distrain  for  his  debt.  It  was  also 
exempt  from  tolls  and  taxes.  And  it  is  said  there  are  three  things 
favored  in  law  —  life,  liberty  and  dower ;  that  dower  is  a  legal,  an  equi- 
table, and  a  moral  right,  favored  by  the  law,  and  next  to  life  and  lib- 
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ertf  held  sacred.  4  Eenf  b  Com.  50;  Black.  Com.,  book  l^d,  p.  138;  Co. 
Lit,  book  1,  ch.  5,  sec.  36;  1  Hil.  on  Beal  Prop.  127. 

In  Beard  v.  Knox,  it  ia  held  in  that  caae  that  the  husband  cannot 
dispose  of  more  than  one-half  (his  own)  of  the  common  property  by 
devise,  because  ^  such  a  conveyance  can  only  operate  after  his  death; 
upon  the  very  happening  of  which  the  law  determines  the  estate,  and 
the  wife  becomes  seized  of  one-half  of  the  property.'^  This  reason 
would  apply  jnst  as  well  to  a  charge  upon  the  common  property,  cre- 
ated by  will,  as  to  a  conveyance  of  it;  and  jnst  as  clearly  will  apply 
to  the  creation  of  any  lien  upon  it  which  can  only  attach  after  the  hus- 
band's death ;  for  the  creditor  at  large  has  no  lien  upon  the  property 
during  the  life  of  the  husband,  and  the  lien  of  the  administrator,  for 
the  payment  of  debts,  cannot  attach  until  after  the  death,  as  was  said 
in  Beckett  v.  Selover,  7  Cal.  215,  and,  of  course,  can  only  attach 
upon  the  property  of  the  deceased,  and  not  that  of  the  widow,  for 
upon  the  very  happening  of  the  death  her  estate  becomes  ab- 
solute, as  we  have  before  seen* 

The  statute  has  nowhere  provided  that  the  deceased  husband's  sepa- 
rde  property  shall  first  be  applied  to  the  payment  of  his  debts  before 
resort  is  had  to  the  common  property  for  that  purpose. 

The  creditor  has  only  the  right  which  the  lavr  gives  him,  and  thai 
is,  to  have  his  donand  satisfied  out  of  the  estate  of  the  deceased,  if 
there  is  sufficient  for  that  purpose;  and  even  then  he  must  take  the 
rank  assigned  him  by  the  statute,  and  wait  his  turn  to  be  paid:  and 
if  the  whole  fund  is  exhausted  before  it  reaches  him,  he  is  without 
remedy,  either  against  the  administrators  or  the  creditors  previously 
paid;  for  the  statute  prefers  certain  classes  of  creditors  of  deceased 
persons,  but  not  with  respect  to  the  community,  or  the  community; 
property.    Wood's  Digest^  p.  415,  art.  2334. 

But  it  will  be  urged  again,  that  the  ^  community  debts*'  are  to  be 
paid  out  of  the  community  property.''  But  the  obvious  reply  is,  the 
law  does  not  say  so.  The  law  says,  that  the  debts  of  the  deceased  are 
to  be  paid  out  of  his  property,  and  goes  no  further.  And  then  again, 
there  is  no  such  thing  as  a  ''  commutUty  debt ''  in  this  State.  There 
is  no  such  teem  known  to  our  law.    There  is  no  such  word  in  the  Stat- 
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ute  Book.  There  is  none  8ucb.  in  the  Constitution,  or  in  any  decision 
of  this  Court.  There  is  no  such  idea  to  be  found  in  any  part  of  our 
law;  none  such  can  be  fastened  upon  it.  It  is  clearly  excluded  by 
the  terms  of  the  statute,  '^  subject  to  the  payment  of  the  debts  of  the 
deceased/'    See  Laws  of  Texas  on  the  same  subject. 

Creditors  at  large  have  no  rights  as  against  the  property.  They 
must  acquire  some  lien  upon  it,  either  statutory,  or  by  contract,  or  by 
legal  relation,  before  the  happening  of  the  contingency  which  diyests 
the  debtor  of  the  estate,  otherwise  their  recourse  against  the  estate  so 
divested  is  thereby  lost  to  them  forever. 

Now  this  act  is  an  innovation  upon  the  common  law — ^the  prevail- 
ing law  of  the  land  at  the  time  of  its  passage.  It  is  therefore  to  be  con- 
strued strictly,  and  no.  loose  notions  of  right  and  property  are  to  be 
lugged  in  with  it  imder  the  name  of  incidents  or  consequences,  which 
are  not  clearly  provided  for  by  the  Act  itself. 

Respondent's  counsel  has  cited  the  cases  of  Beckett  v.  Selover,  7 
Cal.  238;  Harwood  v.  Marye,  8  Cal.  580,  and  Gray  v.  Gray,  April 
T.  1858,  for  the  purpose,  as  is  supposed,  of  showing  that  the  lien  and 
possession  of  the  administrator  for  the  payment  of  debts  attaches  upon 
the  whole  common  properly.  But  those  cases  a£Brm  no  such  doctrine : 
no  such  point  is  raised  in  either  of  them.  They  go  no  further  than  to 
hold  that  the  administrator  is  entitled  to  the  possession  of,  and  has  a 
lien  upon,  the  whole  of  the  estate  of  the  deceased  for  the  payment  of 
dehts. 

n.  Is  the  '^  homestead ''  assets  of  the  intestate  to  be  administered 
by  his  personal  representatives? 

By  the  Act  of  April  21st,  1851,  ^^to  exempt  the  homestead,  etc.. 
from  forced  sale,''  etc.,  (Wood's  Dig.,  p.  483)  and  the  judicial  con- 
struction which  that  Act  has  received,  a  peculiar  estate  has  been  cre- 
ated in  the  husband  and  wife  in  the  premises,  answering  to  the  de- 
scription of  homestead.  And  it  matters  not  whether  the  property  was 
originally  common  property  of  husband  and  wife,  or  the  separate  prop- 
erty of  the  former ;  so  soon  as  it  acquired  the  character  of  ^^  homestead  " 
by  the  residents  of  the  family  upon  it,  the  nature  of  fhs  estate  became 
changed,  and  it  was  turned  into  a  sort  of  joint  tmsauxji  (Taylor  v^ 
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Hargons^  4  Cal.  R.  273)  so  that  it  was  no  longer  oommon  property, 
but  a  joint  estate.  In  the  language  of  the  case  last  cited, ''  it  is  tamed 
into  a  sort  of  joint  tenancy,  as  between  husband  and  wife."  Now,  what 
sort  of  a  joint  tenancy  was  this  ?  It  was  a  sort  of  joint  tenancy  known 
to  the  oommon  law ;  differing  from  it,  it  is  trae,  in  the  manner  of  its 
creation,  but  in  that  only,  and  not  in  its  nature,  incidents  or  oonse- 
quences.  This  peculiar  sort  of  joint  tenancy  was  created  at  oommon 
law,  by  the  grant  of  an  estate  to  husband  and  wife;  and  the  eonae* 
quenoe  of  it  was,  that  neither  the  husband  or  the  wife  could  dispose  of 
QMj  part  vi  the  estate  without  the  assent  of  the  other,  so  that  neither 
could  by  his  or  her  own  act  destroy  the  joint  tenancy.  And  in  this 
particular — its  indestructibility  by  the  act  of  either  party  —  it  dif- 
fered from  the  most  usual  sort  of  joint  tenancy,  which  would  be  des^ 
troyed  by  the  act  of  either  party,  that  is,  by  the  alienation  of  that 
parfy'a  interest^  so  that  the  parties  themselyes  could  not  possibly  pre- 
^wnt  or  avoid  the  grand  incident  or  consequence  —  the  right  of  eur- 
vkorehip — except  by  a  joint  conveyance.  Black.  Com.,  book  12,  ch. 
2;  Jackson  v.  Stevens,  16  J.  R.  115;  Doe  ex  dem.  Depuyster  i;.  How- 
land,  8  Cow.  283;  Jackson  v.  McConnell,  19  Wend.,  175;  Faul  v. 
CampbeU,  7  Terg.  319. 

In  some  of  these  auiiiorities  it  is  said,  that  the  husband  and  wife  in- 
such  a  case  are  not  tenants  in  conunon,  nor  yet  joint  tenants,  strictly 
speaking,  since  each  is  seized  of  the  entirety,  and  holds  per  tout  et  not 
P^  rMf.  Whatever  .nam«  may  be  deemed  most  suitable  for  this  pecu- 
liar estate,  one  thing  is  certain  —  the  grand  incident  of  joint  tenancy 
—the  right  of  survivorship  attaches  to  it,  so  that  upon  the  death  of  the 
husband,  the  wife  succeeds  to  the  whole  estate  by  the  right  of  survivor- 
ship. Taylor  v.  Hargous,  4  Cal:  268 ;  Estate  of  Buchanan,  deceased, 
8  Cal.,  p.  509;  Revalk  v.  Kraemer,  8  Cal.  72. 

In  all  of  these  eases,  the  doctrine  of  the  right  of  survivorship  between 
huiri^d  and  wife,  as  to  the  homestead,  is  affirmed.  It  follows,  there- 
fore, that  upon  the  instant  of  intestate's  decease  the  appellant,  being 
the  survivor,  took  the  whole  estate;  and  snch  being  the  condusion, 
the  homestead  never  was,  in  any  sense,  assets  of  the  intestate's  estates, 
howev^  it  may  be  held  with  respect  to  the  common  property.  See 
Lies  V.  De  Diblar,  Pod  827. 
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Does  Mary  M.  Tompkins  take  one-half  of  deceased^s  estate  in  her 
own  right,  immediately  upon  his  death,  as  his  wife,  or  only  after  final 
settlement  and  accounting  for  the  lahole  thereof,  as  administratrix? 
and  does  she  take  the  homestead,  also,  as  her  own  property,  imme- 
diately after  his  death?  or  only  jointly  with  and  in  trust  for  the  minor 
heirs,  and  therefore  (uncountable  to  them  (though  not  to  creditors)  for 
the  disposal,  use  and  profits  thereof? 

Eespondents  hold  her  bound  to  account  in  both  cases;  in  the  first 
case^  for  the  whole  estate  directly  for  the  benefit  of  creditors,  and 
remotely  to  the  heirs ;  and  in  the  second  case,  diiectiy  and  only  to  the 
heirs,  and  for  the  following  reasons : 

1.  Upon  the  death  of  the  husband,  one-half  the  common  property 
rests  immediately  in  the  wife,  and  one-half  in  tiieir  children;  Imt  in 
each  case  "  subject  to  the  payment  of  the  debts  of  the  deceased,^^  and 
to  the  possession  of  the  administrator  for  that  purpose ;  until  which 
payment  by  the  administrator,  and  a  final  settlement  in  the  Probatej 
Court,  neither  the  wife  nor  the  children  can  know  the  amount  and  sab-! 
ject  matter  of  their  x;espective  shares. 

The  general  rule  of  partnership  settlements  holds  good  here — the 
creditors  must  be  paid  before  eitiier  partner  can  know  how  much  or- 
what  is  Iheirs,  or  daim  their  individual  shares.  Section  11  of  Act 
concerning  Husband  and  Wife,  and  sees.  194  and  ?16  of  Act  conoem- 
ing  Estates  of  Deceased  Persons,  declare  it  the  duty  of  the  adniixiifi- 
tratriz  to  accoimt  for  the  whole  of  the  property  and  profits  of  fhc 
estate.  Beard  t;.  Knox,  5  Gal.,  page  252,  cited  by  appellant,  does  not 
impugn  this  view.  Dower  at  common  law  was  only  a  Ufe  estate  of 
the  wife  in  one-third  of  her  husband's  lands. 

In  California,  by  our  liberal  laws  Hhe,  joint  seizin  and  awnenkip  of 
husband  and  wife  during  coverture  of  aU  the  common  propert}'. 
becomes  the  absolute  seizin  and  ownership  of  the  wife  in  her  sole  right. 
upon  his  death,  of  one^half  thereof,  but  subject  to  the  lien  and 
prior  possession  of  the  administratrix,  to  pay  the  joint  debts  and  settle 
the  estate.  Beckett  v.  Selover,  7  CaL  E.,  p.  238-9 ;  Gray  «« Orsj  0t  oZ. . 
AfMnl  Term,  1858;  Harwood  v.  Mary  et  aL».a  C2aL  580. 
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2.  So  far  as  creditors  are  concerned^  there  is  no  necessity  for  the 
administratrix  to  charge  herself  with  the  homestead  and  other  property 
exempt  from  execution.  It  is  exempted  by  law^  and  set  apart  by  the 
Probate  Court  for  the  wife  and  children,  expressly  to  free  it  from  the 
claim  of  creditors.  But  here  the  question  is  between  the  administratrix 
and  the  minor  heirs.  As  against  them^  her  account  rendered  for  final 
settlement  of  the  estate  should  show  the  existing  facts.  She  should 
not  be  allowed  therein  to  claim  as  hers  what  belongs  to  them,  but  show 
what  is  hete  in  her  own  right,  and  what  she  holds  only  in  trust  for 
them,  f.  e.,  what  is  theirs,  and  thus  prepare  the  way  for  a  just  and 
legal  partition  and  distribution  of  all  the  estate. 

Section  10  of  the  Homestead  Act  says :  *^  The  homestead  and  other 
property ''  of  the  deceased  husband,  "  exempt  from  forced  sale,  shall 
be  set  apart  for. the  benefit  of  the  surviving  toife  and  his  own  legitimate 
children"  Sec.  124  of  the  Act  concerning  Estates  of  Deceased  Per- 
sons, designates  what  is  the  exempt  property  to  be  '^  set  apart  for  the 
use  of  the  widow  or  minor  children,"  or  for  both;  and  not  **  subject  to 
administration,'*  so  far  as  creditors  are  concerned.  The  homestead 
(not  to  exceed  five  thousand  dollars  in  value)  is  included  in  the  enum- 
eration; and  sec.  125  of  the  same  Act  shows  to  whom  this  exempt 
property  belongs. 

In  the  case  of  Taylor  v.  Hargous,  4  Cal.,  p.  268,  the  Court  says : 
''The  homestead  is  a  sort  of  joint  tenancy,  with  the  right  of  survivor- 
ship, at  least,  as  between  husband  and  wife.''  True,  it  is  so  as  between 
them;  but  the  very  end  and  object  of  this  joint  tenancy  in  them,  and 
of  this  survivorship  in  one  of  them,  is  the  protection  of  the  property 
embraced  by  it  against  all  others  for  the  benefit  of  the  family  and 
children,  not  against  them  or  either  of  them. 

In  Bevalk  9.  Kraemer,  8  Cal.  R,  p.  72  —  74,  the  Court  says :  "  The 
leading  idea  of  the  Constitution  and  statute  is,  the  proteTction  of  the 
family/'  The  protection  is  given  to  the  capacity,  '*as  head  of  a 
famHy/^  The  homestead  is  directed  to  be  set  apart  for  her  and  the 
children.  Could  she  alone  sell  or  incumber  it?  If  it  is  hers,  in  her 
own  right,  of  course  she  can  both  sell  and  incumber  it.  But  if  she 
owns  only  an  undivided  interest,  and  holds  the  whole  jointly  with  and 
for  otfaersy  until  division  of  interest — ^meanwhile,  however,  controlling, 
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managing  and  taking  the  benefits  of  the  whole  —  then  clearly  she  is 
i^sponsible  and  accountable  for  the  whole,  proceeds  and  rents  included; 
and  this  should  all  be  made  to  appear  in  her  final  account^  in  order 
that  after  all  the  debts  and  expenses  of  the  estate  and  of  adnunistration 
are  paid,  and  the  rights  and  claims  tamed  into  assets  in  possession^ 
the  heirs  may  all  obtain  their  respective  shares  in  all  the  remaining 
property,  real  and  personal,  of  whatever  class  or  kind,  homestead  and 
exempt  properly  as  well  as  common  property. 

TsBBY,  C.  J.,  delivered  the  opinion  of  the  Court  —  Baldwin,  J., 
concurring* 

The  questions  presented  are,  1st  Whether  the  whole  of  the  oonunon 
property  is  assets  of  the  deceased  husband  to  be  adniinistered  by  his 
personal  representative? 

2d.  Whether  the  homestead  constitutes  a  portion  of  such  assets? 

By  our  statute,  the  entire  common  property  is  subject  to  tiie  abso- 
lute disposition  and  control  of  the  husband  during  coverture,  and  is 
liable  to  execution  for  his  debts.  It  is  also  provided,  that  ''upon 
the  dissolution  of  the  community  by  the  death  of  either  husband  or 
wif  e^  one-half  of  the  common  property  shall  go  to  the  survivor  and  the 
other  half  to  the  descendants  of  the  deceased  husband  or  wife,  sub- 
ject to  the  payment  of  the  debts  of  the  deceased.'* 

Appellant  contends  that  by  a  proper  construction  of  this  section 
only  that  portion  of  the  common  property  which  descends  to  tlie  heirs 
of  deceased  is  subject  to  the  payment  of  the  debts  of  the  intestate. 

This  position  is  not  tenable.  During  the  lifetime  of  the  partiea  the 
whole  of  the  common  property  is  subject  to  the  debts  of  the  husband, 
and  the  Legislature  will  not  be  presumed  to  have  intended  that  the 
death  of  the  party  should  deprive  his  creditors  of  recourse  against  one- 
half  of  the  common  property,  unless  such  a  construction  is  required  by 
the  obvious  meaning  of  the  language  employed. 

We  are  satisfied,  however,  that  no  such  intention  can  be  legitimately 
gathered  from  the  language  of  the  section;  on  the  contrary,  it  soflS- 
ciently  appears  that  the  Legislature  intended  that  the  whole  cotnTnon 
property  should  be  subjected  to  the  payment  of  the  debts  of  deceased. 
Whatever  ambiguity  there  may  be  in  the  language  of  that  part  of  tixa 
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tectum  quoted  in  appellant's  brief,  is  explained,  and  the  meaning  of 
the  aeetion  made  elaar  bj  the  xemaining  portion,  which  he  seems  to 
h&Te  overlooked:  *'U  thm  be  no  deacendants  of  the  deceased  hue- 
band  or  wife,  the  whole  shall  go  to  the  warmat  subject  to  auch  pay- 
manr 

On  the  second  point,  we  aie  satisfied  that  the  homeBtead  la  not  aaseti 
in  the  hands  of  the  administrator. 

Under  the  decisions  of  this  Ck)nrt,  the  homestead  estate  is  a  sort  of 
joint  tenancy,  with  the  right  of  survivorship  as  between  husband  and 
vile,  and  cannot  be  destroyed  except  by  the  concurrence  of  both  in 
the  numner  prescribed  by  law.     Taylor  v.  Hargous,  4  Cal.  268. 

Upon  the  death  of  the  head  of  the  family  it  is  made  the  duty  of  the 
f^^iR  Court  to  set  apart  the  homestead,  for  the  benefit  of  the  wife 
And  legitimate  children  of  the  deceased.  After  this  is  done  the  Court 
has  no  further  control  over  it 

Whether  the  appellant  succeeded  to  the  homestead  in  her  own  rights 
or  in  trust  for  the  children  of  deceased,  is  a  question  which  does  not 
anse  in  this  proceeding,  inasmuch  as  the  jurisdiction  of  the  Probate 
Court  does  not  extend  to  such  questions. 

The  judgment,  so  far  as  it  requires  appellant  to  charge  herself  with 
the  homestead,  and  its  rents  and  profit^  is  reversed,  and  in  other 
leqpects  it  is  afBrmed. 


DAVIS  «f  al.  V.  CALDWELL  et  at. 

^^  SapreoM  Court  will  rerene  the  judgment  below,  when  tke  teeta 
tiM  Court  are  not  ralBcleiit  to  mpport  the  Jndcment 

ApFBAL  from  the  County  Court  of  San  Mateo  County. 

This  was  an  action  of  assumpsit  to  recoyer  the  amount  due  on  two 
several  promissory  notes,  and  a  balance  due  on  an  account  for  goods, 
^arel  attd  meKiian^se  6oId  by  plaintifis  to  defendants. 

The  defendant^  Caldwell,  denied  the  indebtedness,  and  j^ead  an  ^ 
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acoount  against  the  plaintiffs  as  a  set-off.  The  cause  was  tried  in  the 
Court  below  without  a  jury.  The  Court  found,  as  a  matter  of  fact, 
that  defendants  did  owe  the  full  aznoontof  plaintiffs'  account,  and 
that  defendants  were  ^titled  to  offset  the  same  by  the  acoount  set  up 
in  their  answer,  which,  at  the  time  of  commencing  suit,  was  due  from 
plaintiffs  to  defendants.  The  facts  upon  which  the  conclusions  of  the 
Court  are  based  are  not  found.  Defendants  had  judgment^  and  the 
plaintiffs  appealed  to  this  Court 

C.  N.  Fox  for  Appellants. 

W.  F.  Oough  for  Bespondents. 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J., 

concurring. 

Judgment  revetsed  for  want  of  a  sufficient  finding  of  facta. 


CONNEB  V.  HUTCHINSON, 

Where  two  pertoiit  are  employed  bj  the  clalmanti  of  a  tract  of  Hmd  ui^ot  a 
Mexican  ffrant,  aa  asenti  to  procure  the  conflrmatloii  of  the  grant  In  tha 
United  Statee  Conrta,  and  aerrlcefl  are  thna  rendered  and  expeneea  IncQrred 
by  the  agenta:  Held,  that  mch  serriee  and  expense  are  Individnal  In  their 
character,  and  not  Joint,  and  that  separate  actlona  may  ba  maintained  by 
mch  agenta  for  their  ezpeaaea  thoa  incurred. 

Appeal  f  lom  the  Sixth  District^  County  of  Sacram^itow 
A  statement  of  facts  appears  in  the  opinion  of  the  Court 
WinanB  A  Hyer  for  Appellant 
John  Heard  for  Bespondent 


TnvLD,  J^  ddheved  the  opinion  of  the  CourC — Twua,  0.  J, 
dufiuiK^ 


-» 
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Conner  «.  Hutchinson. 

This  was  an  action  upon  a  promissory  note  of  the  defendant.  The 
answer  set  up,  as  an  oflfeet,  a  claim  for  services  rendered  and  moneys 
expended  on  behalf  of  the  plaintiff.  It  appears,  from  the  evidence, 
that  the  parties  and  several  other  persons  were  tenants  in  common  of 
a  krge  tract  of  land  situated  in  Yolo  connty,  claiming  title  under  an 
alleged  Mexican  grant,  and  that  in  March,  1856,  the  claimants  entered 
into  an  agreement  for  tiie  partition  of  the  premises,  and  the  prosecu- 
tion of  proceedings  for  a  confirmation  of  the  grant  in  the  United  States 
Courts,  and,  to  carry  into  effect  its  provisions,  appointed  the  defendant 
and  Jerome  Davis  agents,  stipulating  that  the  expenses  attendant  upon 
the  execution  of  the  agreement  should  be  borne  by  the  claimants,  in 
proportion  to  the  interest  which  each  possessed  in  the  property.  Under 
this  agreement;  valuable  services  were  rendered,  and  large  expendi- 
tures incurred  by  the  defendant;  and  the  offset  set  up  by  him  arises 
out  of  his  claim  against  the  plaintiff,  as  one  of  the  claimants  to  the 
land  and  parties  to  the  agreement  Proof  of  this  claim  was  excluded 
bv  the  District  Court.  The  ground  of  the  exclusion  is  not  stated  in 
the  record;  but^  from  the  argument  of  counsel,  it  appears  to  havf 
been  baaed  upon  the  impression  that  the  claim  presented  was  necessa- 
rily joint  in  its  character,  to  be  asserted  by  both  the  agents,  and  not 
a?ailable  for  either  individually.  Assuming  this  to  have  been  the 
case,  and  no  other  ground  is  alleged,  we  think  the  Court  below  erred, 
90  far,  at  least,  as  the  claim  arises  from  the  expenditure  of  monegrs. 
Whether  a  charge  for  the  services  rendered  can  be  maintained  under 
the  agreement,  it  is  imnecessary  to  determine.  The  expenditures  were 
individual  in  their  character,  and  required  no  joint  action.  Hie 
agents  were  not  partners,  and  they  possessed  no  conunon  fund  to  meet 
their  outlays.  Their  relation  to  the  claimants  was  not  unlike  that  of 
two  lawyers,  of  different  firms,  employed  to  attend  to  the  common  in- 
terest of  the  claimants,  and  acting  in  concert  with  each  other,  but  enti- 
tled, separately,  to  charge  for  their  services  and  expenditures.  The 
qnesticm  is  not  whether  either  agent  could,  without  the  other,  make  any 
valid  contracts  for  the  daimants,  but  whether,  for  individual  expenses 
inenrred  in  the  execution  of  the  objects  of  tiie  agency,  an  individual 
charge  can  be  made.  Upon  this  we  have  no  doubt;  and  our  conclusion 
in  this  respect  leads  to  a  reversal  of  the  judgment    (See  Bimn  v. 
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Moms,  3  Caine's,  54;  Pearson  v.  Parker,  3  N.  H.  366;  Doreinu> 
V.  Selden,  19  John.  213;  Lombard  v.  Cobb,  14  Mlaine,  222.)  Upoa 
the  sufficiency  of  the  testimony  offered  to  establish  the  claim,  we  arc 
not  called  upon  to  pass^  as  it  was  ezdnded  on  the  trial  as  irreleyant. 
under  the  previous  ruling  of  the  Court  All  testimony  as  to  an  indi- 
vidual claim  must,  under  that  ruling,  have  been  irrelevant. 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 


CLOUD  t;.  EL  DORADO  COUNTY. 

Wbera  a  jndipneDt  was  rendered  by  confession  In  open  Court  npon  an  alleipitlon 

of  Indebtedneis  and  appearance  of  tbe  parties,  wbatever  errors  Interrened. 

they  cannot,  at  the  Instance  of  one.  not  a  patty  to  the  Judgment,  be  iOTOlced 

to  set  aside  or  show  tbe  Judgment  a  nullity. 
Where  a  Court  has  jurisdiction  both  of  tbe  parties  and  tSie  subject  matter,   tbe 

manner  of  exercising  that  Jurisdiction  cannot  make  void  the  action   of  th^ 

Comrt 
The  title  of  a  purchaser  of  real  estate,  at  Sheriff's  sale,  does  not  depend  upon 

the  return  of  the  officer  to  the  writ.     The  purchaser  has  no  control  over  the 

conduct  of  the  officer  In  this  respect. 
Ae  pnrcbaaer  rests  for  title  upon  the  Judgment  axeention,  levy,  aale  and  deed; 

and  he  need  show  no  more  to  entitle  bim  to  whatever- rights  the  defendant 

In  execution  bad  In  tbe  property  sold. 
Where  a   SherlfTs  deed   Is  executed  by  a   Deputy,   In   tbe   name  of  the   Sheriff. 

whose  term  of  office  had  expired  at  the  time  of  the  execution  of  thd  deed,  the 

authority  of  the  Deputy  must  be  shown  to  authorise  such  deed  to  be  rea4  In 

evidence  In  an  action  of  ejectment. 

Appeal  from  the  Eleventh  Dlgtrict,  County  of  El  Dorado. 

The  factB^  as  diaeloaed  by  ike  opinion  of  the  Court,  are  ae  follows : 
This  was  an  ejectment  for  a  lot  in  the  town  of  Coloma.  The  facts 
are,  that  L.  W.  Hastings  and  Peter  Wimmer,  on  the  sixth  of  July, 
1850,  confeaded  jiidpnent  in  the  District  Court  for  ^icminento  ccFtraty 
for  more  than  $9,000.  The  judgment  was  rendered  in  open  Cotirt. 
On  the  twenty-ninth  of  Angnst,  1850,  an  execution  of  /?.  fa.  issued, 
directed  to  the  Sheriff  of  El  Dorado  county,  teturnable  in  forty-two 
days  from  date ;  which  writ  came  to  the  hands  of  the  Sheriflf  on  Hio 
flurty-flrst  of  Angnst,  1850,  on  which  he  indorsed  the  following  return. 


\ 
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▼iz.:  '^Slst  Augusty  1850,  levied  on  Wimmer's  house,  advertised  to 
be  Bold,  October  7th,  1850;  also  the  log  house  occupied  by  Mrs. 
Brown,  on  the  Hangtown  road.  W.  Eogers,  Sheriff,  by  L.  H.  Mc- 
Eenney,  Dept.;  came  to  hand  on  the  19tii  day  of  September,  1850; 
on  the  20th  day  of  September  I  levied  the  within  described  property, 
the  new  house  situated  in  the  town  of  Coloma,  on  Main,  street,  opposite 
the  dwelling  that  Peter  L.  Wimmer  lives  in,  to  be  sold  on  the  14th 
day  of  October,  1850.  The  within  sale  postponed  until  the  34th  day 
of  October,  1850.  Wm,  Bogers,  Sheriff,  by  A.  J.  Moore,  DepV 
It  does  not  appear  by  the  evidence  where  Wimmer  resided  at  the  time 
of  the  levy,  or  had  his  dwelling  house.  A  Sheriffs  deed,  dated  on 
the  twenty-fourth  day  of  October,  1850,  purporting  to  be  executed  by 
Wm.  Bogers,  by  Samuel  Todd,  Dept.,  was  offered,  but  the  signature  not 
being  proven,  and  the  acknowledgment  being  defective,  the  same  was 
■  ruled  out  The  plaintiff  offered  and  read  in  evidence  a  deed  in  confirm- 
ation, dated  the  sixteenth  day  of  May,  A.  D.  1857^  executed  by  Wm. 
Rogers,  late  Sheriff  of  El  Dorado  county,  by  Samuel  Todd,  his  Dep- 
uty, which,  after  referring  to  the  judgment,  execution,  etc.,  in  the  case 
of  Henley  et  aJ.  v,  Winmier  et  al.  contains  the  following  recital,  viz. : 
"ly  the  said  Sheriff,  did,  by  virtue  of  and  in  obedience  to  said  execu- 
tion, levy  upon,  take  and  seize  all  the  estate,  right,  titie  and  interest 
of  the  said  Wimmer  of,  in  and  to  the  lands,  tenements,  real  estate  and 
premises  hereinafter  particularly  described  and  set  forth,  together  with 
the  appurtenances.'^  The  deed  then  sets  out  and  particularly  describes 
the  premises  in  dispute,  and  conveys  the  same  to  the  plaintiff  hereto 
as  the  purchaser  at  the  sale. 

In  1849  Wimmer  was  in  possession  of  the  lot  in  the  deed  mentioned, 
and  so  continued  until  the  early  part  of  the  year  1850,  and  during 
this  period  erected  thereon  a  frame  building.  One  S.  S.  Brooks  was 
next  in  part  possession  of  said  house  until  about  the  month  of  July, 
1851,  at  which  time  the  County  of  El  Dorado  took  possession  of  said 
building,  to  be  used  as  a  Court  House  and  for  County  Offices,  and  has 
once  occupied  the  same  for  said  purposes  until  April,  1857;  the  rents 
of  the  building  during  the  occupancy  of  the  coun^  are  found. 

The  cause  was  tried  without  a  jury,  and  judgment  rendered  for  the 
defendant,  from  which  plaintiff  appealed  to  this  Court 

¥Mb.  ZII.— t 
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Sanderson  &  Hewes  for  Appellant. 

As  the  property  was  Wimmer'B  at  the  time  of  our  purchase,  we  will 
consider  the  judicial  proceedings  against  him  to  ascertain  whether  we 
have  acquired  Winuner's  title. 

1st.  The  judgment  Against  him  was  one  by  confession  rendered  in 
strict  compliance  with  the  Practice  Act  of  1850;  the  Act  which  was 
in  force  at  the  time^  and  which  continued  in  force  long  after  our  pur-^ 
chase  of  the  property.  Stat  of  1850,  page  454,  sec.  293.  No  irreg- 
ularities in  those  proceedings  are  pointed  out  by  defendant,  nor  are 
there  any  apparent  from  the  record.  But  if  there  were  irregularities, 
they  could  not  prejudice  this  plaintiff.  Smith  v.  Randall,  G  Cal.  47  ; 
Lowe  V.  Adams,  6  CaL  977;  4  Wend.  462,  474  and  585;  Allen  v. 
Portland  Stage  Co.,  8  Maine,  166;  Jackson  ex  dem.  Saunders  v. 
Cauldwell,  1  Cowen,  622;  Cox  v.  Nelson,  1  Monroe,  94;  Webber  ei 
al  V.  Cox,  6  Monroe,  111;  Parker  v.  Anderson,  5  Monroe,  453; 
Richards  v.  McMillen,  6  Cal.  419;  Welch  v.  Sullivan,  8  Cal.  165. 

2d.  The  execution.  It  is  not  insisted  that  this  writ  is  in  any  re- 
spect defective. 

3d.  The  return.  We  contend  that  no  return  of  levy  whatever  i^as 
necessary  to  give  validity  to  our  purchase. 

The  Act  of  1850,  sec.  8,  is  as  follows:  **  The  Sheriff  shall  return 
every  execution  at  the  time  therein  directed,  endorsing  on  it  a  certifi- 
cate of  his  acts  done  under  authority  of  the  writ.'' 

The  present  Act  has  no  such  or  similar  provision;  if  it  had,  there 
might  be  a  question  as  to  whether  it  would  be  necessary  in  cases  of 
this  kind  for  the  plaintiff  to  show  in  evidence  a  return.  The  law  in 
force  at  the  time  of  the  trial  must  govern  the  introduction  of  evi- 
dence; and  if  there  be  no  law  requiring  the  Sheriff  to  certify  his  acts 
upon  the  execution,  it  is  unnecessaiy  to  show  one. 

But  even  under  the  law  of  1850  this  was  not  necessary.  The  stat- 
ute is  directory,  and  a  failure  of  a  ministerial  officer  to  make  a  return 
cannot  defeat  the  title  of  the  purchaser,  especially  where  he  is  not  a 
party  to  the  judgment.  This  has  been  decided  in  several  States 
where  the  law  required  the  Sheriff  to  make  a  return.  Jackson  ex  dem. 
Ten  Eyck  v.  Walker  et  al.,  4  Wend.  462. 
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"The  purchasers  depend  upon  the  jndgment^  the  levy,  and  the 
deeds;  all  other  questions  are  between  the  parties  to  the  judgment 
and  the  Marshal.  Whether  the  Marshal  sell  before  or  after  the  return, 
whether  he  makes  a  correct  return,  or  any  return  at  all,  to  the  writ,  is. 
immaterial  to  the  purchaser,  provided  the  writ  was  duly  issued  and 
the  levy  made  before  the  return/'  Wheaton  v.  Sexton,  4  Wheat. 
Bep.  503,  506;  Lessee  of  State  v.  Macalister,  9  Ohio,  19;  Owynne 
on  Sheriffs,  p.  336.  In  Tennessee,  it  is  held  that  the  purchaser's  title 
cannot  be  made  to  depend  upon  the  oflBcer's  return.  Mitchell  v.  Lipse, 
8  George,  179.  The  return,  however,  may  be  used  as  a  link  in  claim 
of  title.    Nichol  v.  Bidley,  5  Yerg.  65;  Smith  v.  Bandall,  6  Cal.  47. 

In  Massachnsetts,  Connecticut  and  Main^  decisions  can  be  found 
that  the  officer's  return  must  be  shown,  and  cannot  be  aided  or  changed 
by  parol 

But  it  will  also  be  found,  that  in  all  those  cases  the  purchasers 
derived  title  under  a  Statute  extent,  or  elegit,  or  title  of  record. 

When  the  rule  prevails  that  everything  esseiitial  to  the  title  must 
appear  cm  record.  Metcalf  i;.  Oillett,  5  Conn.  400;  Sullivan  v.  Mc- 
Kean,  1  New  Hamp.  372;  Ladd  v.  Blunt^  4  Mass.  402;  Emerson  v. 
Powle,  5  Maine,  197. 

At  common  law,  the  ofBoer  need  make  no  return  on  final  process. 
Cheasley  v.  Barnes,  10  East,  291;  Beals  v.  Guernsey,  8  John.  52. 
Onr  present  statute  does  not  change  this  rule,  for  it  does  not  require 
any  return  upon  final  process.  The  Act  of  1850  is  merely  directory, 
and  the  omission  of  the  officer  to  endorse  his  acta  upon  the  execution 
cannot,  as  we  have  before  endeavored  to  show,  prejudice  the  purchaser. 

The  only  objection  to  the  deed  of  May  16th,  1857,  seems  to  be, 
that  it  was  executed  long  after  the  officer  went  out  of  office. 

The  doctrine  is  too  well  settled  to  be  now  controverted,  that  an 
officer  may,  after  the  expiration  of  his  term  of  office,  do  any  act  neces* 
eaiy  to  complete  his  duty  in  regard  to  his  unfinished  official  business. 
Adams  v.  Bobinson,  1  Pick.  461;  Welsh  v.  Joy,  18  Pick.  477;  Wells 
V.  Battelle,  11  Mass.  476;  Thatcher  v.  Miller,  11  Mass,  413;  Jack^ 
son  V.  Collins,  a  Cowen,  89;  People  v.  Baker,  20  Wend.  602;  Tvttie 
t.  Jackson,  6  Wend.  224. 
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A  Deputy  may  execute  a  deed  for  property  sold  under  execution. 
3  Cal.  266;  10  John.  223;  18  John.  7. 

Section  209,  p.  447  of  the  Act  of  1850,  does  not  conflict  with  this 
rule.  That  section  has  reference  merely  to  the  executions  in  the  Sher- 
iff's office  unreturned,  and  not  to  the  execution  of  deeds  in  cases  where 
the  whole  business  of  the  execution  has  been  aooomplished. 

WUKam  //.  Brum  field  for  Bespondent. 

1st.  The  transcript  in  Hastings  ei  ai.  v.  Winuner  et  al.  This  shows 
that  a  judgment  by  confession  was  rendered  in  that  ease  an  the  sixth 
day  of  July,  1850,  and  upon  this  judgment  the  execution  upon  which 
the  sale  was  had  was  issued. 

At  this  time  we  had  no  statute  on  the  subject  of  confession  of  judg- 
ments; no  suit  was  pending  before  the  Court  who  rendered  ihe  judg- 
ment, nor  was  any  proceeding  pending  or  instituted  according  to  any 
mode  known  to  our  statute.  Statute  of  1850,  428,  sees.  1  and  22 ; 
Hoover  v.  Hanna,  3  Blackford,  48;  Dew  hurst  v.  Coulthard,  3  Dall. 
409. 

2d.  The  second  or  confirmatory  deed.  This  deed  is  dated  in  May, 
1857.  If  its  contents  were  admissible  in  evidence,  it  could  have  no 
effect  as  a  deed,  for  the  Deputy  executing  it  had  no  power  to  do  so  at 
the  time  he  did  —  after  the  estpiration  of  the  term  of  office  of  his 
principal.  The  power  of  completing  the  execution  of  the  writ  is  given 
to  the  successor  of  the  Sherii!.-  Statutes  of  1850,  447,  sec.  209.  And 
if  the  principal  had  no  power  to  act  in  such  case  nfter  the  expiration 
of  his  term,  the  deputy  had  nom^  of  course.  But  it  may  be  said  that 
this  statute  does  not  change  the  common  law,  and  notwithstanding  the 
successor  tnay  complete  the  service  of  the  /I  fa.,  rtOl  this  statute  does 
not  prevent  the  eld  Sheriff  or  his  Deputies  from  doing  whatever  is  yet 
undone  under  it  at  the  time  of  the  change  of  officers,  provided  the  pro- 
ceeding had  been  commenced  before  ii^  change.  Neither  the  deeds 
or  the  return  show  iiiat  the  statute  had  been  complied  with.  Weleh  v. 
Joy,  13  Pick.  477. 

As  to  the  powers  of  the  Depui7  &^^  ^^^  expirat^n  of  the  tenooi  of 
his  principal.    Billingall  v.  Duncan  et  al,,  3  Oillman,  477;  Tuttte  w. 
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JackBOD,  ftix,  3  Wendell,  213—224;  EUdn  ei  al.  p.  The  People,  3 
Scam.  208>  551 ;  Jackson  v.  Collini^  8  Cowen,  89. 

This  whole  proceeding  has  been  against  one  principle  eetabliahed  by 
the  authorities  —  that  the  officer  who  begin$  the  ixeeuiion  of  {he  writ 
must  doaZZ  that  is  to  be  done  nnder  it 

BAumur,  J.,  deli^iered  the  opinion  of  flie  Court — Fisu>,  J.,  oqb* 

Upon  the  statement  in  this  ease  sereral  qnestiona  arise: 
L  It  is  a^ued  that  the  jndgm^Lt  confessed  b^  Wimmer  ef  «l.  in 
flie  suit  of  Henley  &  Co.  against  him  and  others  is  void.  We  think 
not  The  judgment  having  been  rendered  in  open  Court  upon  an  alle- 
gation  of  indebtedness,  and  an  appearance  by  the  parties,  whatever 
etroTs  intervaied,  they  cannot,  at  the  instance  of  any  one  not  a  party 
to  Ihe  judgment,  be  invoked  to  set  aside  or  ahow  the  judgment  a  nnl* 
litf.  The  Court  had  jurisdiction  both  of  the  parties  and  the  eabjeet 
matter,  and  no  manner  of  exercising  that  jurisdiction  makes  void  ^ 
action  of  the  Court  We  are  not  satisfied  that  under  the  statute  of 
1850  (p.  454,  sec.  293)  there  was  any  substantial  error  in  the  pro- 
ceedings connected  with  and  including  the  judgment  confessed;  but  it 
is  wholly  immaterial  whether  there  were  or  not,  or  how  many,  or  how 
gross,  the  jurisdiction  having  attached,  the  judgment  could  not  be  cd- 
lateraUy  attacked  by  a  stranger.  Sfiiith  v.  Randall,  6  Cal.  47; 
Lowe  V.  Adams,  6  Cal.  277,  in  this  Court;  Saunders  v.  Caldwell, 
1  Cowen,  622. 

2.  The  next  objection  by  the  defendant  below  is,  that  there  was  no 
retton  by  the  Sheriff  on  this  execution  of  his  proceedings  under  it  after 
file  levy.  But  it  has  been  often  held  that  tliis  is  not  indispensable. 
While  it  is  undoubtedly  the  duty  of  the  Sheriff  to  make  this  return, 
and  while  it  is  important  as  evidence  of  a  permanent  and  authentie 
character  that  he  should  do  so,  the  title  of  the  purchaser  does  not 
depend  upon*  his  performance  of  this  duty.  The  purchaser  has  no 
control  over  the  conduct  of  the  officer  in  tills  respect;  nor  is  it  just  or 
reasonable  that  he  should  be  responsible  for  the  remissness  or  n^i- 
gence  of  the  Sheriff  in  the  discharge  of  such  an  office.  The  purchaser 
1*6818  for  title  upon  the  judgment,  execution,  levy,  sale  and  deed;  and 
he  need  show  no  more  to  entitle  him  to  whatever  rights  the  defendaal 
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in  ezecutioa  had  in  the  property  sold.  The  authorities  are  tmifonn, 
we  believe^  on  this  subject  See  Ten  Eyck  v.  Walker,  4  Wend.  462^ 
and  cases. 

3.  One  point  taken,  however,  is  fatal  to  the  plaintifiPs  recovery. 
The  deed  purporting  to  be  executed  in  1857,  long  after  the  expiration 
of  the  Sheriff's  term  of  office,  is  signed  and  acknowledged  by  one  Todd, 
as  Deputy  of  the  Sheriff  Bogers.  But  it  nowhere  appears  that  he  had 
any  authority  to  execute  the  deed  in  the  name  of  ttie  Sheriff,  or  that 
he  was  evex  the  Deputy  of  the  Sheriff,  or  ever  had  anything  to  do 
with  the  levy  or  sale.  No  authority  is  adduced  to  show  that  a  man, 
merely  by  his  own  act^  professing  to  be  tiie  Deputy  Sheriff  of  another 
—  that  other  out  of  office  —  can,  by  signing  and  acknowledging  a  deed 
in  the  name  of  the  old  Sheriff,  give  effect  to  such  deed  as  a  conveyance 
of  land  sold,  or  pretended  to  be  sold,  under  execution,  during  his  prin- 
cipal's term.  Tiiere  is  no  evidence,  except  this  deed,  that  this  land 
ever  was  sold  under  execution;  and  the  proceedings,  so  far  as  they 
go,  seem  to  have  been  conducted  by  a  different  Deputy  from  Todd. 
If  the  old  Sheriff  could,  under  these  drcunstances,  have  given  a  deed 
which  would  have  been  prima  facie  evidence  of  the  facts  it  recited  — 
a  pointkwe  do  not  decide  —  certainlj  a  person  professing  marely  to  be 
or  to.  have  once  been  his  Deputy,  has  no  such  power  under  the  facts 
disclosed  in  the  record.  If  Todd  had  any  authority,  either  by  Yirtne 
of  his  office,  or  otherwise,  to  execute  a  deed  in  the  name  of  Bogeors, 
the  authority  ought  to  have  been  produced. 

Judgment  is  affirmed. 


> 


CITY    OP   SACRAMENTO   v.   THE    CAMPOBNIA    STAGE 

COMPANY. 

A  Stage  Oompany  engaged  In  carrTteg  paasengen  ta  aad  ften  taeraflMato  Cttj, 
ta  liable  ta  IM17  to  the  city  a  Ueenae  tax  under  the  proTlalona  of  Section  22 
<tf  '*Aa  Ordinance  avthorlalag  anA  regnlattng  the  lama  ef  Uccnaei  aafl  the 
eotlection  of  a  Lieenae  Tu." 

The  mere  fact  that  the  bnatneaa  of  eanylng  the  paaaengers  la  net  within  the 
monlcipal  Ilmita,  doea  not  make  the  recelTlng  and  discharging  of  them  and 
Ut  eontraeting  them  leea  a  hnaineaa  In  the  city. 
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Appeal  from  the  County  Court  of  Sacrameato  Cofontjr. 

Tliis  was  an  action  for  the  recovery  of  a  license  tax  daimed  by 
the  plaintiffs  nnder  the  provisions  of  an  ordinance  of  the  dtj,  which 
is  as  follows: 

"Sbc.  22.  Every  person,  company,  corporation  or  co-partnership 
firm  engaged  in  the  business  of  carrying  passengers  to  and  from  the 
City  of  Sacramento,  for  hire,  by  means  of  stage  or  stages,  coach  or 
coaches,  or  other  modes  of  land  conveyance,  shall  pay  for  a  license  to 
do  the  same  as  follows/^ 

Plaintiffs  had  judgment,  and  the  defendants  appealed.  The  other 
facts  appear  in  the  opinion  of  the  Court. 

Winans  for  Appellants. 

I.  Have  plaintiffs  the  right  to  frame  any  ordinance  whatever  impos- 
iog  a  license  tax  on  defendants  for  the  transportation  of  passengers  to 
and  from  Sacramento? 

n.  If  they  have  such  right  could  it  be  claimed  or  enforced  under 
section  22  of  the  present  License  Ordinance  upon  which  section  this 
suit  is  based? 

L  Have  plaintiffs  the  right  to  frame  any  ordinance  whatever  impoa- 
iog  this  tax  on  defendants? 

Decidedly  not  Their  charter  only  gives  them  the  right  ^  to  fix 
and  collect  a  license  tax  on  all  theatres  or  other  places  of  amusement, 
tiades,  professions  and  bueinese  not  prohibited  by  law,  having  regard  to 
Ihe  amount  of  business  done  by  such  person  or  firm  thus  licensed/' — 
Charter  of  Sacramento,  sec.  7. 

And  this  is  the  only  provision  in  the  charter  in  reference  to  the 
city's  right  to  impose  a  license  tax  of  any  kind  on  any  pursuit  what- 
ever. Does  this  provision  in  the  charter  give  plaintiffs  the  authority 
in  question?  It  will  be  admitted  that  all  rights  conferred  by  a  charter 
are  to  be  construed  strictly,  and  not  to  be  ext^ided  by  implication. 
Kow  this  provision  authorizes  the  imposition  of  a  tax  upon  ^'business,'' 
(which  is  the  only  term  used  therein  under  which  the  pursuit  in  ques- 
tion, vix.,  carrying  passengers  for  hire,  could  be  embraced),  "having 
regard  to  the  amount  of  business  done  by  such  person  or  firm  thus 
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licensed.*'  This  plainly  refers  to  business  carried  on  within  the  cily 
limits,  the  amount  of  which  could  therefore  be  ascertained.  But  how 
could  any  amount  of  business  be  ascertained  in  defendants^  case? 
They  carry  passengers  to  and  from  the  city,  and  the  whole  journey  to 
and  from  the  termini  is  a  unit.  The  journey  from  Sacramento  to 
Nevada  is  a  unit.  The  journey  from  Marysville  to  Sacramento  is  a 
unit  A  public  corporation  has  no  jurisdiction  whatever  beyond  its 
municipal  limits.  Waterhouse  v.  Dorr,  4  Greenleaf^  833;  Hartford 
I^  Ins.  Co.  v.  Hartford,  3  Conn.  15;  Richards  v.  Daggett,  4 
Mass.  557. 

As  the  right  to  tat  is  restricted  to  the  city  limits,  there  is  a  palpa- 
ble want  of  jurisdiction  in  the  present  case.  The  calling  of  defendants 
is  not  exercised  within  the  city  limits.  They  do  not  even  receive  any 
hire  for  bringing  passengers  within  the  city  or  taking  them  out  of  it. 
As  far  as  defendants  are  concerned  the  city  is  a  point 

As  to  the  second  point. —  It  will  be  observed  that  the  License  Tax 
is  for  carrying  passengers  to  or  from  Sacramento,  not  for  selling  tick- 
ets in  that  city. 

Now  these  words  " to *'  or  •'from**  either  signify  "to  or  from,**  or 
else  ^  into  or  out  of.**  Plaintiffs'  counsel  contends  that  the  proper 
interpretation  of  the  word  "  to  "  is  *' into,'*  and  of  the  word  "from *' 
is  "  out  of.''  But  plaintiffs  themselves  did  not  so  construe  the  mean- 
ing of  those  words,  for  by  reference  to  their  printed  ordinances  it  will 
appear  that  shortly  after  the  commencement  of  this  suit,  and  after  the 
defense  therein  had  been  divulged,  they  amended  the  section  under 
review  by  substituting  for  the  words  "to"  and  "from,'*  the  words 
"into  "and  "out  of.'* 

But  either  construction  of  the  words  "  to  and  from,"  as  used  in  the 
section  of  the  ordinance  now  under  examination,  whether  you  take 
that  of  the  defendants  or  that  contended  for  by  plaintiffs*  counsel, 
(which,  to  say  the  least  of  it,  is  very  far  fetched  and  forced)  would 
be  equally  fatal  to  plaintiffs'  right  to  recover  in  this  < 


Oeorge  B.  Moore  for  Respondents. 

There  is  legitimately  but  one  question  for  disensnom  in  this  ease. 
Tbe  oontroY^aj,  by  the  jdeadings^  is  narrowed  down  to  we  single 
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point  The  oomplaint  chargee  that  defendaats  aie  memben  of  and 
oompoee  a  certain  corporatioii  known  as  the  California  Stage  Com- 
pany. That  said  Cmnpaay  have  an  offioe  in  the  Gify  of  Sacramento, 
where  thej  carry  on  and  transact  their  bnsinesB,  and  that  they  are 
constantly  engaged  in  the  business  of  carrying  passengen^  for  hire,  to 
and  from  said  city,  and  that  under  and  by  virtue  of  the  ordinance 
referred  to  they  are  liable  for  the  license  tax  charged  by  plaintifFs. 
All  these  facts  defendants  admit  to  be  true. 

Here  it  will  be  seen,  defendants  admit  that  a  part  of  their  business 
(to  wit,  carrying  passengers  by  means  of  stages  to  and  from  said 
eity)  is  transacted  and  carried  on  within  the  limits  and  territorial  ju- 
risdiction of  the  city.  No  one  will  for  a  moment  contend  that  the  city 
baa  a  right  to  tax  the  defendants  for  that  portion  of  the  business  trans- 
acted outside  of  her  jurisdiction;  nor  do  we  believe  that  any  one  can 
entertain  a  serious  doubt  that  the  city  has  the  right  and  power  to  tax 
the  Stage  Company  upon  that  portion  of  their  business  transacted 
here.  We  do  not  believe  there  is  a  wholesale  house  in  Sacramento  that 
does  not  transact  a  large  portion  of  their  business  outside  of  the  city. 
Many  of  them  have  branch  stores  In  the  mountains,  which  they  supplv 
from  flbeir  stores  here.  Yet  they  pay  a  license  tax  upon  all  &eir 
\  without  a  question  as  to  tlie  right  of  the  Council  to  levy  the 
Defeadants'  business  is  co-extensive  with  the  limits  of  the 
State;  they  are  not  confined  to  any  particular  plaoo,  and  therefore 
pay  no  taxiee  anywhere. 

But,  says  appellants'  counsel,  the  ordinance  says  ''  to  and  from  the 
city."  •  That  certainly  cannot  mean  to  within  and  from  within;  it 
camiot  reach  beyond  the  outside  limits,  and  therefore  the  City  Council 
has  no  jurisdiction.  But  this  attempt  to  torture  language  and  pervert 
obvious  meaning  cannot  for  a  aioment  be  countenanced  by  this  Court. 

^  Statutes  should  ifot  in  any  case  be  so  strictly  construed  as  to  defeat 
the  obvious  intention  of  tiie  Legislatoie.*'  Randolph  v.  The  State,  9 
Texas,  S21. 

'^  When  the  literal  interpretation  of  a  statute  would  lead  to  a  gross 
absurdity  of  restriction,  the  Court  will  extend  its  operation  to  cases 
within  the  same  equity,  though  at  the  expense  of  forcing  the  constmc' 
tisB  «l  flie  words.''    Hienry  v.  Tilson,  17  Yennonti  478. 
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Here  the  meaning  and  intention  of  tiie  Common  Council  cannot  be 
misunderstood.  The  license  tax  is  levied  upon  business  transaxsted 
within  the  city  limits.    She  has  that  right  as  a  power,  a  sovereignty. 

Defendants  have  their  office  in  Sacramento;  lliey  sell  their  tickets 
and  transact  their  business  here.  They  are  protected  by  our  laws, 
and  receive  all  the  privileges  and  benefits  of  other  citizens,  and  are 
morally  and  legally  bound  to  contribute  their  just  proportion  for  the 
support  of  government 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tkbbt,  C.  J., 

concurring. 

Under  a  provision  of  the  City  Charter,  the  authorities  have  power 
*'  to  levy  and  collect  a  license  tax  on  theatres,  and  on  trades,  profes- 
sions and  business,"  etc.  Under  this  section  of  the  Charter,  they 
imposed  the  tax  on  the  defendants,  who  are  a  Company  whose  office 
and  place  of  business  is  in  the  ciiy,  but  whose  business  is  the  carriage 
of  passengers  from  and  to  the  city.  The  question  is  made  whether. 
inasmuch  as  the  larger  portion  of  this  work  of  transportation  is  dono 
without  the  territorial  limits  of  the  city,  the  authorities  have  a  right  to 
levy  this  tax  upon  them;  and,  on  this  question,  we  have  no  doubt. 
The  Company  receive  and  discharge  their  passengers,  and  make  con- 
tracts here  for  their  conveyance,  and  they  have  their  offices  and  prop- 
erty here,  within  the  protection  of  the  municipal  laws.  The  mere  fact 
that  the  business  of  carrying  the  passengers  is  not  within  the  munici-. 
pal  limits,  does  not  make  the  receiving  and  discharging  of  them  and 
for  contracting  for  them  less  a  business  here. 

If  this  business  is  not  a  business  in  Sacramento,  it  is  difficult  to  say 
where  it  is.  The  Company  have  as  much  need  of  the  protection  of 
the  laws  of  the  corporation,  and  are  as  much  itfterested  in  the  police 
expenditnres,  especially  for  streets,  roads,  etc.,  as  any  other  pcreons, 
and  we  think  are  within  the  words  and  spirit  of  the  taxing  power. 

Judgment  is  affirmed. 
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Mudgftt  V,  Dftj. 


MTJDGETT  i^.  DAT, 

Aa  ifMt  for  tli«  coll«etloB  of  a  note  to  eonflBcd  to  tho  tnkliiff  of  noney  te 
payment,  and  baa  no  powar,  nnleaa  apcdal  authority  to  gtren.  to  taka  gooda 
in  payment. 

The  maker  of  the  note  haTtaig  knowlcdt^  «<  tha  acncy^  to  bomA  to  laonlra  Into 
the  extent  €<  tha  powara  of  aneb  agwt; 


Appeal  from  fhe  Sixth  District,  County  of  Sacramento. 

This  was  an  action  upon  a  promissory  note  made  by  the  def^dant 
and  payable  to  the  plaintiff  or  bearer.  The  note  was  dated  on  the 
twenty-first  of  September,  1857,  and  by  its  terms  was  to  become  due 
on  the  first  day  of  January,  1858.  The  suit  was  commenced  on  the 
first  of  February  following. 

The  defense  set  up  was,  that  one  Charles  D.  Humphries  was  the 
owner  and  holder  of  the  note,  and  that  he  had  agreed  with  defendant, 
prior  to  the  maturity  of  the  note,  for  a  Taluable  consideration,  to 
extend  the  time  for  the  payment  of  the  same,  which  extended  time 
had  not  expired  when  the  suit  was  commenced,  and  also  that  defend- 
ant had  an  offset  to  the  note  as  against  Humphries. 

The  other  facts  su£Bciently  appear  in  the  opinion  of  the  Court 

Smith  (t  Hardjf  fat  Appellant 
Latham  £  Sund&rland  for  Bespondeni 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Fmo,  J^  eon- 

curring. 

Day  made  his  note  to  Mudgett  or  bearer,  for  $278.  It  seems  that 
the  plaintiff  put  this  note  in  the  possession  of  one  Humphries,  and 
before  it  was  due,  as  his  agents  Humphries  made  an  agreement^  in  hia 
own  name,  with  Day,  for  1,272  pounds  of  barley,  **  to  be  credited  on 
Kndgett's  note  in  Humphries'  hands.''  It  appears  that  Day  after- 
wards had  express  notice  of  the  character  in  which  Humphries  aeted; 
ftat  he  requested  Humphries  to  extend  the  time  of  payment^  whidi 
Enmphriee  tdd  him  he  had  no  auiliority  to  do.   The  inlaienee  fran 
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this  is,  that  he  considered  the  contract  with  Humphries  not  obligatory 
on  Mudgett. 

Judgment  was  given  for  the  plaintiff;  and  rightly.  Day  having 
been  apprised  that  Humphries  only  held  the  note  for  collection,  and  as 
the  agent  of  Mudgett,  as  is  clearly  indicated  by  the  agreement,  was 
bound  to  inquire  into  the  extent  of  his  agency.  He  was  bound  to 
Ascertain  whether  he  had  any  right  to  make  such  an  agreement  as  that 
set  up  in  defense.  There  was  no  proof  that  he  had.  An  agent  for 
the  collection  of  a  note  is  confined  to  the  taking  of  money  in  payment, 
and  has  no  power  to  make  executory  contracts  of  this  sort  unless  apeeial 
authority  be  given,  of  which  there  is  no  proof. 

Judgment  afiSrmed. 


PICO  V,  WEBSTEB. 

An  action  1iro«slit  hf  sn  agent.  In  hla  own  name,  tor  a  trMpan,.  la  tnfclii«  and 
coDTerting  coin  from  the  posseaslon  of  the  agent,  in  which  action  the  Jarj 
fonnd  that  the  coin  belonged  to  the  principal,  and  gave  only  nomlnnl  dam- 
agea,  la  no  bar  to  an  aetion  by  tho  priaelpal  for  aodi  eala. 

Appeal  from  the  Fifth  District,  County  of  San  JoaquiiL 

A  statement  of  facts  appears  in  the  opinion  of  ttie  Gout. 

HaU  A  Huggins  for  Appellant. 

Bridges  £  HaU  for  Respondent 

Baldwut,  J.,  delivered  the  opinion  of  the  Oovat —  FiBU>«  J.,  oon- 

currsng. 

T%is  action  was  for  the  forcible  taking  and  conversion  of  an  amou&t 
of  gold  coin,  the  property  of  plaintiff,  and  taken  from  his  possession  by 
the  defendant  The  defendant  answered,  denying  generally  the  alle- 
gations of  the  complaint,  and  setting  up  for  further  answer,  tiliat  one 
Brodie  had  before  sued  and  recovered  judgment  for  one  dollar  on  the 
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saHie identical  canae  of  aotion;  that  Biodie  ww  tlw  agent  of  Pioo;  that 
smt  was  brought  at  the  instance  of  Pioo  and  for  his  benefit;  that  the 
juiy  in  this  ease  of  Biodie,  found,  among  other  thinga,  tiiat  tiie  money 
sued  for  was  taken  by  Webster  from  the  possession  of  Brodie;  that 
th»  money  was  the'  money  of  Pioo,  and  that  Pioo  was  a  delinquent 
tax-payer  of  San  Joaquin  county,  and  that,  by  this  taking,  the  plau^ 
tiff,  Bmdie,  sustained  damages  to  the  amount  of  one  dollar,  for  which 
judgment  was  rendered.  The  answer  aTors  that  the  gold  coin  was,  in 
truth,  and  in  fact,  the  property  of  the  plaintiff  (iPioo)  at  the  time  it 
^vHt  seized  by  defendant,  and  was  in  the  custody  of  Brodie,  his  agent 
and  the  judgment  inured  to  his  (Pico's)  benefit  and  use. 

Tbt  testunony  was  brief :  Biodie  was  examined  as  a  witness^  aad 
he  swore  that  he  believed  that  the  money  taken  from  Webster  waa  his 
own;  that  he  was  the  agent  and  attorney,  in  fact,  of  Pico,  and  ttis 
money  mm  a  part  of  the  proceeds  of  sale  of  Pieo's  land,  and  he  daimed 
the  money  by  virtue  of  some  anangement  with  Pico ;  that  sinee  flie 
trial  of  the  suit  brought  by  himself,  he  did  not  beUere  that  he  vaa  the 
owner  of  the  money;  tliat  flie  first  suit  was  brought  by  him  for  the 
money  as  his  Own  property,  and  far  his  own  benefit,  and  not  on  Pico's 
account  or  for  his  use. 

The  plaintiff  introduced  the  record  of  recovery  in  the  case  of  Bro- 
die against  Webster,  showing  the  facts  before  recited.  The  record 
showed  that  the  jury  found  that  the  money  was  the  property  of  Pico. 
There  is  no  pretense  ttiat  Webster  had  any  authority  to  seiae  the 
monsj,  but  the  seizure  seems  to  have  been  a  naked  trespass. 

The  fact  that  Brodie  was  the  agent  of  Pico,  and  tiiat  the  money 
came  from  the  sale  of  Pico's  land,  even  against  the  assertion  of  Brodie 
that  he  believed  when  he  brought  his  suit  that  he  was  the  owner  of 
the  money,  was  evidence  to  go  ts  the  jury  as  to  tbe  right,  even  if  the 
record  introduced  by  the  defendant  himself  to  support  his  own  aver- 
ment in  his  answer,  that  Pico  was  the  owner,  was  no  evidence  of  Pico's 
ownership.  The  defendant  contends  it  was  no  evidence,  because  the 
general  denial  in  the  answer  put  in  issue  all  the  all^ations  of  the 
complaint — ^tfais  of  the  ownership  amoiig  others — and  that  the  special 
defense,  already  set  out,  averring  Pico's  ownership,  is  no  admission  of 
aqr  cf  llie  facts  tfierein  stated*    It  is  not  neoessary  to  ooatroveri  this 
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position;  for,  if  it  be  true,  it  can  scarcely  be  maintained  that  the  ewi- 
deuce  introduced  by  the  defendant  himself  of  the  facts  in  this  special 
defense  does  not  tend  to  prove  the  facta  which  that  evidence  asserts  — 
at  least  as  against  the  party  ofEering  the  evidence.  We  think  there 
was  evidence  which  the  jury  might  consider  of  fbe  fact  of  the  owaer- 
ship  of  Pico. 

There  was  no  evidence  —  certainly  no  condTisive  proof  —  that  the 
suit  of  Brodie  was  brought  at  the  instance  or  for  the  use  of  Pico.  The 
failure  of  Brodie's  suit,  therefore,  especially  on  the  ground  that  the 
money  belonged  to  Pico,  was  no  bar  to  the  action  of  Pioo.  It  would 
present  a  strange  anomaly  if  a  suit  were  brought  by  one  and  defeated 
on  the  ground  that  the  property  belonged  to  another,  and  tiien  the 
other  sued,  if  the  last  suit  were  defeated  on  the  ground  that  the  first 
oonduded  the  last  plaintiff. 

There  was  no  error  to  the  prqudice  of  the  appellant  in  the  instrmy 
tions,  and  the  Court  did  not  err  in  refusing  a  new  triaL 

Judgment  affirmed. 


MoCONNELL  9.  MoCOBMICE. 

I 

Whart  tli«  prfndpAl  of  a  line  of  •tagM,  bj  letter  to  one  aetliig  m  He 
eoeh  tMisineet,  wrote,  **T<ra  will  do  better  bj  getttng  new  drlvert,  and 
and  horaea,**  And  aadi  as«nt  eanployed  a  aob-agentp  and  aobaeqnently  tiM 
dpal  was  Informed  of  aoch  employment  and  made  no  objection;  In  an  acttan 
for  the  wagea  of  tbe  aub-agent,  HMd:  That  the  facta  were  auffldent  to  aatbov- 
iae  the  jiirj  lo  find  the  fact  of  aathorlty  In  the  agwt  to  emploj  tka  ] 


Apfbal  from  the  Sixth  District  County  of  Saciameniow 
The  facts  appear  in  the  opinion  of  the  Ckmrt 
L.  Sanders,  Jr.,  for  Appellant 
Henry  H.  HarUey  for  Bespondent 

BAUiwnr,  J^  delivered  the  (pinion  of  flie  Oowtt^^Tna^  3^  «b* 

curring. 
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t 

This  was  an  action  for  the  recoTeiy  of  a  stun  of  money  alleged  to 
be  due  for  wages.  The  plaintiff  below  claims  that  one  Orim  was 
authorized  by  the  defendant  to  employ  him  in  the  stage  business,  and 
even  if  he  was  not,  that  the  defendant  ratified  the  contract  The 
question  is  one  of  fact  on  which  the  jury  passed.  The  defendant 
appeals  from  the  oyerniling  of  her  motion  for  a  new  trial,  and  her 
counsel  contends  that  there  was  no  evidence  to  support  the  verdict. 

We  think  there  was  enough  in  the  testimony  of  Kauffman  and  Orim, 
and  in  the  letters  of  the  defendant  herself,  to  Orim,  to  be  left  to  the 
juiy  for  them  to  find  the  fact  of  authority  in  Orim  to  ^nploy  the 
plaintiff.  In  one  of  the  letters  she  says:  ''  You  will  do  better  by  get- 
ting new  drivers,  and  agents,  and  horses.^'  It  seems,  after  her  return 
from  the  Atlantic  States,  she  was  informed  of  the  acts  of  Orim,  and 
made  no  objection  at  the  time.  The  nature  of  the  business,  too, 
would  seem  to  require  some  general  powers  in  the  agent  having  the 
control  and  direction  of  it 

We  see  no  objection  to  the  instructions  given,  which  announce  gen- 
eral rules  as  to  agency,  which  were  not  erroneous  in  the  relation  in 
which  they  stand  to  the  proofs. 

The  judgment  is  affirmed. 


COBDIEB  V.  SCHLOSS  &  HEILBBONEB. 

Blehards  «.  McMillan  €t  oJm  <6  CaL  R«p.  419)  afflniied. 

The  Legislature  did  not  intend  any  more  deflniteneM  of  particularity  ta  caaei  of 

confeesion  of  judgment,  than  In  complaint!  upon  tlk«  Huno  cause  of  action  In 

the  ordinary  coone  of  piocednre.    BAU>wnf,  J. 
The  old  mlea  of  Chancery  plehdlng  are  saperaeded  hy  tha  Pcmetlct  AeL   IK 

Affeal  from  the  Fourth  District,  County  of  San  Francisco. 

This  action  in  the  Court  below  was  Ernest  Cordier  v,  M.  Schloss, 
Joseph  Heilbroner,  Joseph  S.  Kohn,  Morris  Eohn  and  David  Scannell. 

At  the  date  of  the  transactions  in  the  case,  the  defendants,  M. 
SchlosB  and  Joaeph  Heilbronear  (who.  are  ike  only  appellants),  w«re  a 
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merchants  in  New  York,  residing  there  and  doing  business  under  the 
name  of  Schloss  &  Heilbroner.  The  other  defendants,  Joseph  S. 
Kohn  and  Morris  Eohn,  were  dealers  in  San  Francisco  or  Sacramento, 
under  the  name  of  Joseph  S.  Kohn  &  Brother,  and  insolyent.  The 
remaining  defendant,  David  Seannell,  was  Sheriff  of  the  Counly  of 
San  Francisco. 

On  February  18th,  1857,  a  judgment  by  confession  for  $!^,616, 
with  $13.75  costs,  in  favor  of  the  defendants,  Schloes  &  Heilbroner, 
against  the  defendants,  Joseph  S.  and  MchtIb  Kohn,  was  entered  up 
in  the  District  Court  of  the  Fourth  Judicial  District. 

The  statement  on  which  the  judgment  was  entered  is  ss  follows: 

Statbicbniu 

^^  SOHLOSS  &  HsiIiBBOKER, 

Consisting  ct 
M.  Sohlosb  ft  JosBPH  Heilbsonbb, 


Joseph  S.  Kohw, 
Mobbis  Kohn, 

Partners  under  the  firm  name  of 
KoHK  &  Bbothsb. 

''•The  defendants  state  and  admit  that  they  are  justly  indebted  to 
the  plaintiSis  in  the  sum  of  two  thousand  and  four  hundred  dollars, 
and  interest  thereon  at  the  rate  of  one  per  cent,  per  month,  from  the 
Meenth  day  of  May,  1856,  for  which  amount  they  consent  that  judg- 
ment may  be  entered  against  them  by  the  Clerk  of  said  District 
Court,  in  his  office;  and  the  facts  out  of  which  said  indebtedness 
accrued,  are  as  follows,  to  wit:  That  the  plaintiffs  are  the  owners  of 
the  following  promissory  note,  made  by  said  defendants,  to  wit: 

'''SAOBAiCEirro,  May  15th,  18S9. 
'''$2,400. 

^ '  Eight  montitt  after  date  we  promise  to  pay  to  tiie  order  of  ooi^ 
miwm,  in  the  Oitj  of  Neiw  Y«i^  two  thonsasid  and  fov  bundled  did- 
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IfiiB,  at  the  rate  of  one  per  cent.  (1  pr.  ct)  per  month  until  paid,  yalne 
received. 

"'(Signed)        JOSEPH  S.  KOHN  ft  BBO/ 

"That  the  said  note  was  given  by  the  said  defendants  to  the  said 
plaintiffs  for  goods  sold  and  delivered  to  the  defendants  by  the  firm  of 
Schloss  &  Heilbroner,  the  plaintiffs  aforesaid,  and  money  had  and 
receiyed  by  defendants;  that  the  consideration  for  said  promissory 
note  was  said  money  and  goods,  sold  by  plaintiffs  to,  and  received  by 
them,  the  defendants  aforesaid. 

''That  the  sum  above  by  us  confessed,  is  justly  due  to  the  said 
plaintiffs,  on  the  foregoing  note,  after  aUowing  all  just  credits  and  off- 
iets,  without  any  fraud  whatever,  for  which  amount  they  do  hereby 
uithorize  the  Clerk  of  said  Court  to  enter  up  judgment  against  them, 
the  said  defendants/' 

Bated,  San  Frakoisoo, 

the  day  of  February,  1857. 

City  and  County  of  San  Francisco,  bb: 

"Joseph  S.  Eohn  and  Morris  Kohn,  the  defendants  aforesaid,  eaeh 
for  himself,  bei^g  twomy  says  that  the  above  statement  of  confession 
iBtnie. 

(Signed)        JOSEPH  S.  KOHN, 
MORRIS  KOHN, 
Sworn  to  before  roe,  this  eighteenth  day  of  February,  A.  D.  1857. 

*.   K.   WOODSIDB, 

Dep.  Co.  Clerk.* 

Upon  this  judgment,  execution  was,  on  the  same  day,  issued  to  the 
defendant,  Scannell,  under  which  he  levied  on  all  the  property  o£  the 
defendants  Kohn,  being  the  entire  stock  of  dry  goods  in  their  store  in 
San  Francisco. 

The  next  day,  February  19th,  1857,  the  plaintiff  in  this  action  com- 
menced suit  in  the  same  Court,  against  the  defc^ndants  Kbhn,  for 
goods  sold  and  delivered,  and  money  lent  and  advanced,  and  issued  an 
attachment  for  the  amount  to  Scanndl,  Sheriff.    In  thii  latter  i 


146        SUPEBME  COUBT  —  JANUAET  TEBM,  1859. 

Gordier  p»  SchloM  4  HellbroMr. 

judgment  was,  in  due  course,  reooyered  by  the  plaintifE  for  $l|796y 

with  $74  costs. 

The  goods  in  the  hands  of  the  Sheriff  h&ving  been  sold,  produced 
about  $2,400.  This  being  insufficient  to  satisfy  the  execution  of 
Schloss  &  Heilbroner,  and  the  attachment  of  the  plaintiff,  the  latter, 
on  March  28th,  1857,  commenced  the  present  action  (in  equity) 
against  all  the  defendants  above  named,  to  set  aside  the  judgment  by 
confession  in  favor  of  Schloss  &  Heilbroner,  as  fraudulent  and  void  in 
law  and  in  fact;  to  have  the  levy  of  their  execution  postponed  to  the 
levy  of  the  plaintiff's  attachment  and  to  have  the  proceeds  of  the  sale 
in  the  Sheriff's  hands  subjected  first  to  the  plaintiff's  attachment^  and 
for  general  relief;  also  for  a  temporary  injunction. 

To  the  complaint,  which  was  verified,  separate  demurrers  were 
interposed  by  ttie  defendants,  Schloss  &  Heilbroner.  The  demurrers 
were  overruled,  and  they  answered  separately,  as  did  also  the  defend- 
ants Kohn.  The  case  was  tried  before  the  Court  without  a  jury,  and 
the  Court  decreed  that  the  judgment  by  confession,  so  far  as  it  affects 
the  lien  and  judgment  of  the  plaintiff  in  this  action,  be  set  aside. 

Schloss  &  Heilbroner  appealed  to  this  Court. 

Many  points  were  raised  by  the  record  and  argued  by  counsd,  which 
this  Court  declined  to  pass  upon,  deeming  it  sufficient  to  reverse  the 
judgment  of  the  Court  below  upon  the  authority  of  the  case  of  Rich- 
ards V.  McMillan  ei  al.,  6  CaL  419. 

Shatiuch,  Spencer  £  Beicherl  for  Appellants. 

Eugene  Casserly  and  Harmon  Jk  Ldbatt  for  Bespondent. 

TsRBY,  C.  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J., 
concurring  in  a  separate  opinion. 

This  is  a  proceeding  to  set  aside  a  confession  of  judgment  made  by 
Kohn  ft  Co.  in  favor  of  Schloss  ft  Heilbroner. 

The  allegations  of  fraud  in  the  complaint  are  sufficiently  contro- 
verted by  the  answer;  and  the  evidence  shows  that*  the  amount  for 
which  judgment  was  oonfessed  was  actually  due  Schloss  ft  Heilbitmer 
by  Eohn  &  Co. 

The  case  is  entirely  analogous  to  that  of  Bichards  «.  McMillan  ^f  ^ 
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(6  Cal.  418)  and  as  we  see  no  reason  to  question  the  correctneas  of 
that  decision,  the  judgment  of  the  Court  below  is  rerersed. 

Baldwin,  J. —  I  agree  with  the  Chief  Justice  in  the  condudoii  at 
which  he  has  arriyed.  After  an  attentive  examination  of  the  case,  I 
think  we  are  precluded  by  the  case  of  Bichards  v.  McMillan,  from 
holding  that  the  failure  to  state  more  specifically  the  cause  of  action  in 
the  a£5davit  avoids  the  judgment.  The  want  of  this  more  complete 
statement  is,  at  most,  only  prima  facie  evidence  of  fraud.  Indeed,  if 
disposed  at  all  to  interfere  with  that  case,  I  should  feel  disposed,  not- 
withstanding the  New  York  cases,  to  question  whether  a  judgment  so 
confessed  was  even  prima  facie  fraudulent,  mainly  for  the  reason  that 
the  mle  invoked,  if  such  it  can  be  called,  requiring  a  fuller  statement 
of  the  facts,  wants  the  essential  element  of  certainty.  It  is  better  to 
have  a  rule  less  correct  than  one  better  in  the  abstract^  but  more  di£S- 
cult  of  ascertainment  and  application.  The  question  is  not  easy  of 
answer,  if  the  brief,  general  statement  in  this  case  is  not  sufiicienUy 
certain,  what  would  be  essentiaL  How  minute  ought  to  be  the  state- 
ment of  the  transaction  out  of  which  the  indebtedness  confessed  grows? 
Is  it  to  be  governed  by  the  circumstances  of  each  particular  case? 
Thai  we  should  probably  have  Litigation  in  each  case  to  determine  the 
flnffidency  of  the  statement  in  that  case.  I  cannot  think  the  Legis- 
latnie  intended  any  more  definiteness  of  particularity  in  case  of  con- 
fession of  judgments  than  in  complaints  upon  the  same  cause  of  action 
in  the  ordinary  course  of  procedure.  But  as  this  is  a  question  of 
practice,  and  many  judgments  have  probably  been  taken  under  it,  w» 
consider  it  better  to  let  the  decision  in  the  case  of  Bichards  v.  Mo* 
Hillan  stand. 

The  otlier  points  made  in  the  learned  and  elaborate  brief  of  the 
appellants'  counsel,  I  think  are  not  well  taken.  It  is  impossible  in  the 
pressure  of  business  to  consider  at  length  the  various  questions  raised. 
I  think  that  the  old  rules  of  Chancery  pleading  are  superseded  by  the 
Practice  Act;  that  the  material  charges  of  fraud  are  all  substantially 
d^ed  in  the  answer.  Those  insufficiently  stated,  if  adnutted,  are  not 
sufficient  to  establish  the  fraud  charged:  that  the  deposition  of  the 
book-keeper  of  defendants  having  been  taken  on  ezamination  and 
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cross-examination,  was  prx>perly  admissible ;  at  any  rate  we  conld  not 
review  the  error,  if  any,  in  the  Court  in  refusing  to  exclude  it;  and 
that  the  proof  made  by  defendant,  tended  strongly  to  sustain  the  judg- 
ment and  remove  the  presumption  of  fraud  raised  by  the  form  and  cir- 
cumstances of  the  judgment. 

As,  however,  the  Court  below  decided  the  question,  apart  from  any 
question  of  these  proofs,  on  the  first  point,  and  thereby  the  plaintiff 
may  have  omitted  to  introduce  testimony  on  the  other  points,  on  the 
next  trial  the  parties  may  be  allowed  to  try  the  case  fully  on  the  facts 
unaffected  by  this  judgment 


STANLEY  V.  GREEN  ei  O. 

The  eTldence  of  the  dreomatmnees  QnOer  which  a  deed  itm  executed  li 

■Ible  beyond  quettloiu  Theee  drcnmitancei  plaee  the  Orart  la  the  posMoB 
of  the  parties,  and  enable  It  to  Interpret  IntelUgentlj  the  laagiiage  nacd  by 
them.  It  Is  not  to  contradict  or  vary  the  terma  of  the  tnatroment  that  the 
evidence  Is  received,  bnt  to  apply  them  to  the  siAJe«:t  matter.  I^dt  thia  pnr- 
poee,  eztrlaale  evidence  moat  be  admlsatble  in  the  Interpretation  of  every  In- 
strnment:  and  the  law  will  not  dedave  the  Inatmrneot  void  for  nncertalnty 
nntl!  It  has  been  teamlned  with  all  the  light  which  cotemporaneoaa  facta  maj 
fnmlsh.  If  these  render  the  Intention  clear,  and  the  words  of  the  teatm- 
ment  are,  by  fair  rendering,  anaceptlbte  oC  a  ooastnietioa  to  uphoUl  wmdk 
intention,  then  they  will  be  so  constmed,  and  the  instnimeat  enforced. 

The  declarations  of  the  grantor  are  admissible,  not  only  as  against  himself  but 
Ugalnst  parties  claiming  nnder  him.  The  aubsequent  claimants  are  ronsldared 
as  atandlng  In  his  place,  and  aa  having  taken  the  title  oimii  oners,  anbjeet  to 
the  same  changes  and  restrictions  which  attached  to  it  in  his  handia.  It 
matters  not  whether  the  declarations  relate  to  the  limits  of  the  party's  own 
premises,  or  the  extent  of  his  neighbor's,  or  to  the  boundary  line  between 
them,  or  to  the  nature  of  the  title  he  asserts.  If  their  purport  la  to  rsatrlet 
his  own  premises,  or  lesaen  hia  own  title,  they  ate  admissible. 

Where  the  declarations  of  the  grantor  controlled  the  conduct  of  the  grantee  In 
the  purchase  of  land,  the  grantor,  and  those  subsequently  claiming  under 
him,  are  estopped  from  the  assertion  of  any  interest  In  the  land  In  oppoattlea 
to  the  title  of  auch  grantee. 

The  assertion  of  quantity  In  a  deed  must  yield  to  a  deaerlption  by  metea  nnft 
bounds,   or  by  name  or  number. 

In  the  description  of  the  land  conveyed  by  deed,  designation  of  the  tract  biy  % 
particular  name  or  number  is  sufBclent :  and  If  it  can  be  rendered  eartala  hy 
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osctriiitle  cfrtdcnee,  tU»  It  as  good  a  deacrlptlon  u  ono  by  metes  and  bonnda. 
It  la  undoubtedly  eseentlal  to  the  yalidity  of  a  conTeyanee,  that  the  thing 
eoDTeyed  must  be  described  bo  as  to  be  capable  of  Identification ;  but  it  Is  not 
csBential  that  the  conreyanee  shoold  Itself  contain  soeh  a  description  as  ts 
enable  the  Identification  to  be  made  iritbout  the  aid  of  extrinsic  eyldencei. 

No  teal  was  requisite  under  the  cMl  law.  Any  Instrument  which  contained  the 
names  of  the  parties,  a  designation  Or  description  of  the  property  sold,  the 
date  of  the  transfer,  and  the  price  paid,  was  sufilelent  to  pass  the  title. 

Where  a  person  purohaslns  land  has  actual  notice  of  a  former  conTcyance  of  the 
same  land,  he  la  not  entitled  to  protection  as  a  purchaser  for  yalue  without 
notice;  nor  are  his  partners  in  the  purchase,  although  they  at  the  time  knew 
Bothinc  of  such  purchase. 

A  iMirty  in  taking  a  conveyance  in  the  name  of  hia  associates,  must  be  eonsiderei 
as  hSTins  acted  as  their  agent,  and  notice  to  him  is  equally  notice  to  theok 

Affbal  fiom  the  Seventh  District,  County  of  Napa. 

This  was  an  actiofn  of  ejectment  Hie  caxifie  was  tried  by  a  jury, 
and  yerdict  and  judgment  for  the  plaintiff.  Defendants  moved  the 
Court  for  a  new  trial,  which  was  denied,  and  they  appealed  to  thii 
Comrb 

A  statement  of  facts  sufficient  to  elncidate  the  points  decided,  appear 
in  the  opinion  of  the  Conrt 

Crocker,  UcKune,  Robinson  and  Curry  for  Appellants. 

L  The  description  in  the  deed  from  Higaera  to  FaUon,  under  whidi 
plaintiff  claims^  is  as  follows : 

"A  certain  quantity  of  land  lying,  being  and  situate  in  the  district 
and  territory  above  mentioned,  (District  of  Sonoma,  and  Territory  of 
Alta  California)  in  the  valley  of  Napa,  containing  more  or  less  one 
mile  square  of  land  in  the  place  known  as  the  '  Bincon  de  los  Game- 
ros/  commencing  in  the  wagon,  road  and  ending  at  the  point  oflhe  hill 
at  the  east.    To  have,  etc/' 

Under  this  description  we  contend  — 

Ist.  That  in  any  event  it  does  not  convey  more  than  ''one  mile 
Bqnare." 

2d.  That  it  is  so  uncertain  and  indefinite,  that  eren  that  amount 
cannot  be  located  with  any  certainty,  and  it  was  therefore  void. 

The  most  definite  terms  in  the  description  aie — **  a  certain  qnaaiity 
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of  land"  oontaining  more  or  less  ^one  mile  square  of  land;"  and, 
although  as  a  general  rule^  quantity  is  not  usually  material  in  a  descrip- 
tion,  yet  where  the  boimdaries  are  doubtful  it  becomes  material,  as  it 
affords  evidence  of  the  intention.  4  Phil.  Ev.,  C.  &  H.  notes,  660 ; 
3  Murphy,  539;  4  Devereux,  374;  i  Caine's,  146;  11  lUinois,  279; 
2  Richardson  (S.  C.)  Rep.  543;  Oooke,  460. 

Words  indicating  quantity  yield  when  they  eonfliot  witii  words  of 
more  accurate  description;  otherwise  they  are  part  of  the  description, 
and  are  not  qualified  by  the  words  more  or  less.  Pierce  v.  Torrence, 
37  Maine,  63.  And  words  of  quantity  may  be  the  most  essential 
part  of  the  description,  as — seventy  acres  lying  and  being  in  the  south- 
west comer  of  a  certain  section.  The  seventy  acres  will  be  laid  ofl!  in 
a  square.  2  Hammond,  327;  Wright,  366.  So  a  deed  of  ''my  acre 
lot^''  the  grantor  having  an  acre  and  a  half  acre  lot.  4  Deverenz, 
370.  So,  in  the  present  description,  it  was  evidently  the  intention  of 
the  parties  to  sell  and  convey  ''  one  mile  square  of  land  in  the  Rincon 
de  los  Gameros;"  and  if  it  had  been  their  intention  to  convey  the 
whole  Rincon,  they  would  have  expressed  it  in  veiy  different  terms. 

But  respondent  urges  that  these  words  respecting  quantity  should 
be  rejected  as  false.  If  this  is  done,  you  reject  fhe  only  portions  whidi 
are  in  any  way  definite  or  certain. 

But  he  insists  that  the  words  ''  more  or  less  '*  show  that  it  was  not 
the  intention  to  limit  it  to  one  mile. 

We  admit  that  the  authorities  sustain  the  following  position :  that 
where  the  description  clearly  conveys  a  certain  tract  of  land  by  dear, 
well-defined  boundaries,  the  whole  tract  will  pass  with  or  without  the 
words  **more  or  leas;'*  subject,  however,  to  be  corrected  by  a  Court 
of  Equity  in  cases  of  fraud  or  mistake.  But  the  decisions  limit  it  to 
cases  where  the  boundaries  are  certain  and  definite.  Where  the 
description  is  uncertain  as  to  the  boundaries,  then  quantity  becomes 
material  in  ascertaining  the  intention,  and  the  words  **  more  or  less  ^ 
will  not  qualify  it 

In  the  case  of  the  United  States  i;.  Fossatt,  20  Howard,  the  words 
''more  or  less**  were  rejected  as  surplusage,  for  this  reason:  as  one 
of  the  boundaries  could  only  be  located  by  taking  the  quantity  speci* 
fied  as  a  guide 
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These  words  cannot  be  constraed  to  enlarge  the  bonndaries  men- 
tioned in  the  deed.    3  J.  J.  Marshall,  421. 

For  theee  reasons  we  insist  that  the  claim  of  plaintifl  must  be  limited 
to  one  mile  square.  But  the  description  is  so  uncertain  and  indefinite 
that  it  is  impossible  to  locate  even  one  mile  square  with  any  reasonable 
certain^;  and  the  paper,  therefore,  is  entirely  void  for  uncertainty. 

It  Bays,  **  commencing  at  the  wagon  tqibA^  but  it  fails  to  state  tX 
▼hat  point  on  the  wagon  road  it  is  to  commence.  Plaintiff  claims  tliat 
this  point  is  the  ^crossing  of  Gameros  Creek;!'  but  if  such  was  tha 
intention,  it  would  have  been  easy  to  have  so  expressed  it;  and  the 
bet  that  it  was  not  stated  is  conclusive  that  such  was  not  the  intention. 

This  C!ourty  in  Mesick  v.  Sunderland,  6  Cal.  Bep.  297,  has  laid 
down  the  rule  upon  this  subject  with  clearness  and  precision.  It  says : 
"The  thing  granted  cannot  vest  in  parol,  but  must  be  shown  with 
that  distinctness  of  description  that  will  enable  it  to  be  identified. 

''The  general  rule  upon  this  subject  is,  that  every  conveyance  must, 
either  on  its  face,  or  by  words  of  reference^  give  to  the  subject  in- 
tended to  be  conveyed  such  a  description  as  to  identify  it;  if  land,  it 
nnot  be  shown  so  as  to  afford  the  means  of  locating  it.  Neil  t;. 
Hnghefl^  10  Gill  &  Johns.  1.**  Again,  it  is  said  that ''  if  the  descrip- 
tion in  a  deed  be  so  imperfect  that  it  cannot  be  understood  what  land 
Ib  intended  to  be  conveyed,  the  deed  is  Toid.** 

To  the  same  effect  are  the  following:  2  Parsons  on  Contracts,  72; 
4  Bseon  Abr.  Grant  (H),  521;  4  Comyn's  Dig.  Grant  E,  14;  4  Kent, 
45S;  Adams'  Ej.  25  and  notes. 

In  entries  of  public  lands  it  is  held,  that  they  must  be  located  so 
preehely  tiiat  others  may  be  able  with  certainty  to  locate  other  tracts 
upon  the  adjacent  residuum,  or  they  will  be  fatally  defective.  1 
Wheaton,  130;  Ken.  Dec.  66,  231;  Hardin,  89,  261;  6  J.  J.  Manh, 
S6S;  1  A.  K.  MarsL  605;  2  A.  K.  Marsh.  409;  3  A.  K.  Marsh«  195; 
3  Littdl,  438. 

We  give  the  following  instances  of  defective  descriptions: 

1  Cowan,  285 :  The  deed  merely  described  various  lines,  but  they  did 
not  close,  and  no  land  was  actually  included  in  the  supposed  boundaries. 

An  entry  gare  a  base  line  sufSciently  certain,  and  ''  then  at  right 
\  from  the  extremity  of  each  line,''  was  held  invalid,  becanse  it 
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these  are  the  essential  requisites  of  a  conveyance  under  our  American 
law. 

III.  The  admissions  and  declarations  of  Higuera  are  inadmissible. 
In  no  case  is  a  declaration  by  the  grantor  as  to  hi?  intentions  in 

using  the  words  in  the  deed  allowed  to  be  received  as  evidence.  8 
Phil.  Ev.  282,  285,  300,  326,  332,  334;  4  PhiL  Ev.,  C.  and  H. 
notes,  534. 

Parol  evidence,  that  at  the  time  of  maldng  the  deed  the  parties 
were  on  the  land,  and  the  grantor  pointed  out  a  place  as  the 
boundary,  is  inadmissible.    Peasely  v.  Gee,  19  N*.  H.  273. 

But  it  is  urged  that  Higuera,  and  all  claiming  under  him,  are  estop- 
ped by  these  alleged  admissions.  We  admit  that  there  are  cases  where 
a  party  and  his  privies  are  estopped  by  his  admissions ;  but  this  is  only 
where  the  subject  matter  of  the  admission  is  a  subject  of  parol  proof. 
But  where  the  law  requires  the  subject  matter  to  be  in  writing,  as  in 
this  case,  then  parol  proof  even  of  a  solemn  admission  is  not  admissible^ 

Admissions  to  operate  as  an  estoppel  must  be  such  as  relate  to  mat- 
ters which  may  be  proved  by  parol,  and  do  not  apply  to  such  as  can 
only  be  proved  by  written  evidence.  Mason  v.  Clark,  3  Scammon, 
532;  2  Scammon,  48  and  49;  3  Phil.  Ev.,  C.  and  H«  notes,  266. 

There  are  cases,  also,  where  parties  have  been  in  possession  of  adjoin- 
ing tracts,  and  their  acts  and  admissions  respecting  the  location  of  the 
boundary  lines  between  them,  have  been  held  to  operate  as  an  estop- 
pel; but  these  cases  do  not  apply  here,  because  there  never  was  any 
actual  possession  of  any  tract  by  Fallon  under  this  paper,  or  any  <rf 
those  daiming  under  him. 

This  parol  evidence  of  Fallon  is  clearly  inadmissible,  for  all  previous 
representations  pending  the  negotiation  for  the  purchase  are  merged  in 
the  conveyance.  The  instrument  contains  the  final  agreement  of  the 
parties;  and  by  it,  in  the  absence  of  frauds  their  rights  and  liabilities 
are  to  be  determined.    Peabody  v.  Phelps,  9  CaL  218. 

IV.  The  paper  to  Fallon  not  being  under  seal  conveyed  only  an 
equity,  and  the  plaintiff  counts  upon  a  legal  title.  CSluk  «.  JSkrejp 
11  Cal.  164;  Dupont  v.  Wertheman,  10  CaL  854. 

Y.  Defendants  had  no  notice  of  the  paper  to  Fallon.. 
Tbfive  are  two  kinds  of  notice:  1st  Actual;  ML  Constradivii 
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ThiB  Court  has  already  held,  in  numerous  cases,  that  the  only  kind 
of  (XHistnictiTe  notice  permissible  under  our  registry  laws,  is  that  aris- 
ing from  the  recording  of  the  conveyance  under  the  statute.  Call  r. 
Hastings,  3  Cal.  Bep.  179 ;  6  Cal.  297;  Bird  v.  Dennison,  7  Cal.  297; 
Staflbrd  v.  Lick,  7  Cal.  479. 

And  that  deeds  made  prior  to  the  B^istry  Law  must  be  recorded 
to  give  oonstructiTe  notice.  Call  v.  Hastings,  8  Cal.  Bep.  179;  Staf- 
ford v.  Lick,  7  Cal.  479. 

There  is  not  tiie  least  evidence,  or  the  least  pretense,  lliat  Crocker 
ft  Bobinson  ever  had  flie  least  intimation  that  Fallon  ever  had  anv 
deed. 

Purchasers  without  notice  will  be  protected  as  wdl  at  law  as  in 
equity.    1  Story  Eq.,  sees.  165,  881,  434. 

Purchase  by  one  who  had  notice  of  one  who  had  no  notice,  will  be 
pietected.    1  Story  Bq.,  sees.  409,  410. 

Implied  or  constructive  notice  of  a  prior  deed  must  be,  not  merely 
8  probable  bvt  a  necessary  inference  from  the  facts  proved.  3  Pick. 
149. 

Aetnal  notice  must  be  actual  knowledge  of  the  conveyance.  6  Cal. 
Bep.  670. 

FftDon,  or  tiioee  claiming  under  him,  never  had  possession;  so  the 
doctrine  of  constructive  notice  by  possession  does  not  apply. 

In  Massachusetts  and  Maine,  it  is  held  that  actual  notice  of  an 
imn^isteTed  deed  is  necessary,  and  that  it  is  not  sufficient  to  prove 
&e(B  that  would  put  the  party  upon  inquiry.  He  is  not  bound  to 
inquiie;  but  it  must  be  shown  that  he  had  actual  notice  or  knowledge 
of  such  deed.  Pomroy  v.  Steevens,  11  Metcalf,  844;  Spafford  r. 
Weston,  29  Maine,  140. 

ITotioe  of  an  unregistered  conveyance  is  not  binding  unless  given  by 
a  penKm  interested  in  the  property,  and  in  the  course  of  tiie  treaty  for 
the  puTdiase.  He  will  not  be  bound  by  notice  in  a  previous  trans- 
action whick  he  may  have  forgotten.  Gray  v.  Woods,  4  BladdPord, 
4S2. 

Bven  constrnctive  notice  of  an  unrecorded  deed  must  be  so  clearly 
proved  ftfl  to  make  it  fraudulent  in  the  purchaser  to  take  and  re&nster 
a  eonferance  in  prejudice  to  tlie  known  tifte  of  (he  ofiier  partj.  1 
Story  E^  sec  898. 
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judgment  was,  in  due  course^  recovered  by  the  plaintiff  for  $1^795^ 
with  $74  costs. 

The  goods  in  the  hands  of  the  Sheriff  having  been  sold,  produced 
about  $2,400.  This  being  insufScient  to  satisfy  the  execution  of 
Schloss  &  Heilbroner,  and  the  attachment  of  the  plaintiff,  the  latter, 
on  March  28th,  1857,  commenced  the  present  action  (in  equity) 
against  all  the  defendants  above  named,  to  set  aside  the  judgment  by 
confession  in  favor  of  Schloss  &  Heilbroner,  as  fraudulent  and  void  in 
law  and  in  fact;  to  have  the  levy  of  their  execution  postponed  to  the 
levy  of  the  plaintiff's  attachment,  and  to  have  the  proceeds  of  the  sale 
in  the  Sheriff's  hands  subjected  first  to  the  plaintiff's  attachment^  and 
for  general  relief;  also  for  a  temporary  injunction. 

To  the  complaint,  which  was  verified,  separate  demurrers  were 
interposed  by  the  defendants,  Schloss  &  Heilbroner.  The  demurrers 
were  overruled,  and  they  answered  separately,  as  did  also  the  defend- 
ants Kobn.  The  case  was  tried  before  the  Court  without  a  jury,  and 
the  Court  decreed  that  the  judgment  by  oonfession,  so  far  as  it  affects 
the  lien  and  judgment  of  the  plaintiff  in  this  action,  be  set  aside. 

Schloss  &  Heilbroner  appealed  to  this  Court. 

Many  points  were  raised  by  the  record  and  argued  by  counsel,  which 
this  Court  declined  to  pass  upon,  deeming  it  suflBcient  to  reverse  the 
judgment  of  the  Court  below  upon  the  authority  of  the  case  of  Sich- 
ards  V.  McMillan  et  al.,  6  CaL  419. 

Shaituch,  Spencer  S  Reic^ert  for  Appellants. 

Eugene  Caeserly  and  Harmon  &  Labatt  for  Bespondent 

Tkhbt,  C.  J.,  delivered  tbe  opinion  of  the  Court — Baldwin^  J.^ 
concurring  in  a  separate  opinion. 

This  is  a  proceeding  to  set  aside  a  confession  of  judgment  made  by 
Eohn  ft  Co.  in  favor  of  Schloss  ft  Heilbroner. 

The  allegations  of  fraud  in  the  complaint  are  suiBcienily  oontio- 
verted  by  the  answer;  and  the  evidence  shows  that*  the  amount  for 
which  judgment  was  oonfessed  waa  actually  due  Schloss  ft  Heilbroner 
by  Eohn  ft  Oo. 

The  case  is  entirely  analogous  to  that  of  Bichards  v.  McMiUaa  ^  #1 
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(6  Cal.  418)  and  as  we  see  no  reason  to  question  the  correctness  of 
that  decision,  the  judgment  of  the  Court  below  is  lerersed. 

Baldwin,  J. —  I  agree  with  the  Chief  Justice  in  the  conclusion  at 
which  he  has  arrived.  After  an  attentive  examination  of  the  case,  I 
think  we  are  precluded  by  the  case  of  Bichards  v.  McMillan,  from 
holding  that  the  failure  to  state  more  specifically  the  cause  of  action  in 
the  affidavit  avoids  the  judgment.  The  want  of  this  more  complete 
statement  is,  at  most,  only  prima  facie  evidence  of  fraud.  Indeed,  if 
disposed  at  all  to  interfere  with  that  case,  I  should  feel  disposed,  not- 
withstanding the  New  York  cases,  to  question  whether  a  judgment  so 
confessed  was  even  prima  facie  fraudulent,  mainly  for  the  reason  that 
the  role  invoked,  if  such  it  can  be  called,  requiring  a  fuller  statement 
of  the  facts,  wants  the  essential  element  of  certainty.  It  is  better  to 
have  a  role  less  correct  than  one  better  in  the  abstract,  but  more  diffi- 
cult of  ascertainment  and  application.  The  question  is  not  easy  of 
answer,  if  the  brief,  general  statement  in  this  case  is  not  sufficiently 
certain,  what  would  be  essential.  How  minute  ought  to  be  the  state- 
ment of  the  transaction  out  of  which  the  indebtedness  confessed  grows? 
Is  it  to  be  governed  by  the  drcumstanoes  of  each  particular  case? 
Then  we  should  probably  have  litigation  in  eaeh  case  to  determine  the 
sufficiency  of  the  statement  in  that  case.  I  cannot  think  the  Legis- 
lature intended  any  more  definiteness  of  particularity  in  case  of  con- 
fession of  judgments  than  in  complaints  upon  the  same  cause  of  action 
in  the  ordinary  course  of  procedure.  But  as  this  is  a  question  of 
practice,  and  numy  judgments  have  probably  been  taken  under  it,  wt 
consider  it  better  to  let  the  decision  in  the  case  of  Bichards  v.  ICo- 
Hillan  stand. 

The  other  points  made  in  the  learned  and  elaborate  brief  of  the 
appellants'  counsel,  I  think  are  not  well  taken.  It  is  impossible  in  the 
pressure  of  business  to  consider  at  length  the  various  questions  raised. 
I  think  that  the  old  rules  of  Chancery  pleading  are  superseded  by  the 
Practice  Act;  that  the  material  charges  of  fraud  are  all  substantially 
denied  in  the  answer.  Those  insufficiently  stated,  if  admitted,  are  not 
luffident  to  establish  the  fraud  charged:  that  the  depodtion  of  the 
book-keeper  of  defendants  having  been  taken  on  examination  and 
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croes-ezaminatioiiy  was  prx)peTl7  admissible ;  at  any  rate  we  could  not 
review  the  error,  if  any,  in  the  Court  in  refusing  to  ezdude  it;  and 
that  the  proof  made  by  defendant,  tended  strongly  to  sustain  the  judg- 
ment and  remove  tiie  presumption  of  fraud  raised  by  the  form  and  cir- 
cumstances of  the  judgment. 

Afi,  however,  the  Court  below  decided  the  question,  apart  from  any 
question  of  these  proofs^  on  the  first  point,  and  thereby  the  plaintiff 
may  have  omitted  to  introduce  testimony  on  the  other  points,  on  the 
next  trial  the  parties  may  be  allowed  to  try  the  case  fully  on  the  &cts 
unaffected  by  this  judgment 


STANLEY  V.  GREEN  ei  tO. 

The  eTldence  of  the  efreniiittaiiees  tmAer  wlilch  a  deed  mw  ezeeated  to  afllBto* 
Bible  beyond  qneitlon.  Theee  ^Ireamstancei  place  the  Ovurt  ia  tlie  posNIoa 
o<  the  parties,  and  enable  It  to  Interpret  Intelligently  the  lesgoage  used  by 
them.  It  Is  not  to  contradict  or  vary  the  terms  of  the  Instnunent  that  the 
eTldence  Is  received,  bat  to  apply  Ihem  to  the  Ba!bjei!t  matter.  I^dt  thte  pur- 
pose, eztrlnsle  «videnee  most  be  admissible  in  the  Interpretation  of  every  in- 
stmment;  and  the  law  will  not  dedare  the  Instrument  Told  for  nncertaliity 
nntll  It  has  been  teamined  with  all  the  Ilffht  which  cotemporaneoos  facts  may 
fnmish.  If  these  render  the  Intention  elear,  and  the  words  of  the  tnatm- 
ment  are,  by  fair  rendering,  snsceptlbto  of  a  constmetlon  to  uphold  WHh 
Intention,  then  they  will  be  so  construed,  and  the  Instroment  enforced. 

The  declarations  of  the  grantor  are  admissible,  not  only  as  against  himself  but 
against  parties  claiming  under  him.  The  subsequent  claimants  aro  ronstderod 
as  standing  In  his  place,  and  as  harlng  taken  the  title  mmm  oner9,  sobjeet  to 
the  same  changes  and  restrictions  which  attached  to  It  In  his  handSL  It 
matters  not  whether  the  declarations  relate  to  the  limits  of  the  party's  own 
premises,  or  the  extent  of  his  neighbor's,  or  to  the  boundary  line  between 
them,  or  to  the  nature  of  the  title  he  asserts.  If  their  purport  to  to  testtlet 
his  own  premises,  or  lessen  his  own  title,  they  a«e  admissible. 

Where  the  declarations  of  the  grantor  controlled  the  conduct  of  the  grantee  In 
the  purchase  of  land,  the  grantor,  and  those  subsequently  claiming  ander 
him,  are  estopped  from  the  assertion  of  any  Interest  In  the  land  In  opposittlon 
to  the  title  of  such  grantee. 

The  assertion  of  quantity  In  a  deed  must  yield  to  a  description  by  moten  nnd 
bounds,   or  by  name  or  number. 

In  the  description  of  the  land  conveyed  by  deed,  designation  of  the  tract  by  « 
particular  name  or  number  is  sufficient:  and  If  it  can  be  rendered  certain  hy 
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fKtrlnale  enrldenee,  lUn  !■  an  good  a  deacriptlon  aa  one  by  metea  and  bounda. 
It  is  undoubtedly  esaentlal  to  tbe  validity  of  a  conveyance,  that  tlie  thing 
conveyed  must  be  deacribed  bo  aa  to  be  capable  of  identification ;  bnt  It  !■  not 
eesentla]  that  the  conveyance  ehonld  itself  contain  sneh  a  deacriptlon  aa  to 
enable  the  tdentlflcatlon   to  be  made  iritbont  the  aid  of  extrinsic  evidencOL 

No  seal  was  requisite  under  the  civil  law.  Any  instrument  which  contained  the 
namea  of  the  parties,  a  designation  Or  description  of  the  property  sold,  the 
date  of  the  transfer,  and  the  price  paid,  was  sufficient  to  pass  the  title. 

Where  a  person  purchasing  land  haa  actual  notice  of  a  former  conveyance  of  the 
same  land,  he  ia  not  entitled  to  protection  aa  a  purchaaer  for  value  without 
notice;  nor  are  his  partnera  in  the  purchase,  although  they  at  the  time  knew 
nothing  of  such  purchase. 

A  party  In  taktog  a  conveyance  in  tlia  naxsa  of  hia  aasoclatea,  muat  be  eonaidend 
sa  having  acted  as  their  agent,  and  notice  to  him  ia  equally  notice  to  them. 

Affial  from  the  Seventh  District,  County  of  N&pa. 

This  WB8  an  acticm  of  ejectment    The  caiuae  wag  tried  by  a  jury, 
and  verdict  and  judgm^it  for  the  plaintiff.    Defendants  moved  the  . 
Court  for  a  new  trial,  which  was  denied,  and  thqr  appealed  to  this 
Court 

A  statement  of  facts  sufBcient  to  elucidate  the  points  decided,  appear 
in  tile  opinion  of  tiie  Goiui. 

Crocker,  McKune,  Bohinson  and  Curry  for  Appellants. 

^  I.  The  description  in  the  deed  from  Higuera  to  Fallon,  under  whidi 
plaintiff  claims,  is  as  follows : 

**A  certain  quantity  of  land  lying,  being  and  situate  in  the  district 
and  territory  above  mentioned,  (District  of  Sonoma,  and  Territory  of 
Alta  California)  in  the  valley  of  Napa,  containing  more  or  less  one 
mile  square  of  land  in  the  place  known  as  the  ^  Bincon  de  los  Came- 
ros,'  commencing  in  the  wagon  road  and  ending  at  the  point  oflthe  hill 
at  the  east.     To  have,  etc/' 

Under  this  description  we  contend  — 

Ist.  That  in  any  event  it  does  not  convey  more  than  ^one  mile 
Bquare.** 

2d.  That  it  is  so  unciertain  and  indefinite,  that  even  that  amount 
cannot  be  located  with  any  certainty,  and  it  was  therefore  void* 

Tbe  most  definite  terms  in  the  description  aie  «-  ^  a  certain  quantity  ^ 
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Ist^  1850^  and  a  deed  from  the  Sheriff  .of  Napa  county,  executed 
March  2l6t^,  1857,  upon  a  sale  made  under  an  execution  issued  upon 
a  judgment  recovered  against  Martin.*  The  judgment  became  a  lien 
upon  the  premises^  December  9th^  1854,  and  by  the  deed  the  estate 
and  interest  which  Martin  possessed  on  that  day,  psCssed  to  the  plain- 
tiff. The  subsequent  conveyances  of  Martin  and  Fallon  to  the  plain- 
tiff, dated  respectively  May  25th,  1856,  and  June  15th,  1857,  may  be 
dismissed  from  notice,  as  they  do  not  add  to  his  title. 

The  defendants  claim  through  a  deed  from  Higuera  and  wife  to 
Eamon  de  la  Eiva,  executed  February  7th,  1852,  and  a  deed  from 
Biva  to  Encamacion  Cacho,  and  Marta  Frias,  daughters  of  Higuera, 
executed  March  28th,  1852.    The  daughters  partitioned  the  property 
between  themselves,  October  13th,  1852;  after  which,  on  the  eighth 
of  November,  1852,  Encamacion  conveyed  her  interest  to  the  de 
fendant  Green,  and  on  the  twenty-eighth  of  June,  1854,  Green  con- 
veyed a  part  of  the  land  claimed  by  him  under  deed  from  Encar- 
nacion,  to  the  defendants,  McKune,  Crocker  and  Bobinson.     The 
other  defendants  are  tenants  of  either  Frias^  or  Green,  or  McKune. 
Crocker  and  Bobinson.    The  will  of  Higuera  may  be  passed  over  in 
the  consideration  of  the  case,  as  it  cannot  affect  the  claim  of  the 
defendants.    It  was  made  after  the  sale  to  Fallon;  and,  if  this  were 
otherwise,  it  could  only  take  effect  upon  the  death  of  the  testator, 
and  operate  upon  property  which  be  then  possessed. 

The  principal  question  presented  for  consideration  relates  to  the 
description  of  the  premises  contained  in  the  deed  of  November  13th, 
1847,  to  Fallon,  which  the  counsel  of  appellants  insists  is  void  for 
uncertainty.  It  reads  as  follows:  ''A  certain  quantity  of  land,  lying, 
being  and  situate  in  the  District  of  Sonoma,  and  territory  of  Upper 
California,  in  the  valley  of  Napa,  containing,  more  or  less,  one  square 
mile  of  land,  in  the  place  known  as  the  Bincon  de  los  Gameros,  com* 
^mencing  at  tbe  wagon  road  and  ending  at  the  point  of  the  hill  on  the 
oast.*' 

It  appears  that  the  term  Bincon  de  los  Cameros  was  used  to  desig- 
nate generally  the  land  lying  between  Napa  river  on  the  one  side,  and 
the  Arroyo  on  the  other.  The  two  streams  meet  at  an  angle,  forming 
the  two  sides  of  a  triangle;  and  some  distance  above  their  junction, 
the  old  road  leading  from  Napa  to  Sonoma  crosses  the  Arroyo.     It 
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foiiher  appears^  that  pieviotis  to  the  execution  of  the  convq^ance  to 
Falloii^  and  pending  a  proposition  of  Higuera  to  sell  the  Rinoon,  the 
parties  went  over  the  ground  in  company,  Fallon  being  at  the  time 
ignorant  of  its  location;  and  there,  after  its  extent  and  upper  line  had 
been  pointed  out,  the  purchase  was  concluded,  with  the  clear  under- 
standing that  it  was  t»  embrace  the  entire  ^'pocket^''  as  it  is  some- 
times termed  in  the  evidence,  from  the  line  down.  It  also  appears 
tiuit  on  the  day  following,  the  parties,  including  the  wife  of  Higuera, 
applied  to  the  Alcalde  of  Sonoma  to  draw  the  conveyance;  that  Higu- 
era desired  it  to  be  written  in  Spanish,  and,  as  the  Alcalde  was  ignorant 
of  the  language,  he  employed  a  person  who  understood  it>  for  that 
purpose.  The  Alcalde  then  dictated  the  deed,  from  such  information 
as  was  given  to  him  by  Higuera.  When  they  came  to  the  mention 
of  quantity,  neither  party  could  state  the  exact  amount.  They  called 
it. a  mile  square,  more  or  less,  but  with  the  understanding  that  it 
WIS  to  include  the  entire  tract  of  the  Bincon. 

In  addition  to  this,  the  record  discloses  repeated  declarations  of 
Higtiera  to  different  parties,  as  to  his  sale  of  the  premises,  and  the 
position  of  the  upper  line;  in  1849,  to  John  Walker,  who  was  desir- 
ous of  purchasing,  tind  had  a  copy  of  the  deed  to  Fallon^  and^for  whom 
Higuiera  made  a  sketch  or  plot  of  the  land;  in  1850,  to  Martin,  who 
held  at  the  time  a  power  of  attorney  from  Fallon,  to  sdl,  and  who  him- 
Brif  shortly  afterwards  became  the  purchaser,  and  witii  whom  Higue^ 
rode  over  the  land,  pointing  out  its  boundaries ;  and  to  Joseph  Walk^, 
who  was  anployed  to  have  a  survey  made  of  the  premises  for  Martin, 
after  his  purdiase,  and  to  whom  Higuera  pointed  out  the  land  solid  to 
Fallon,  and  the  cominencemeint  of  its  upper  line. 

If  we  now  look  at  the  description  of  the  premises  in  the  deed  to 
Fall<m  in  the  light  of  these  circumstances,  the  uncertainty,  which  js 
tile  subject  of  objection,  disappears.  Binoon  de  los  Cameros  designates 
the  land  embraced  between  the  streams  forming,  as  we  have  seen,  two 
sides  of  a  trian^e,  and  the  line  commencing  on  the  road  and  drawn 
to  flie  point  of  the  hills  on  the  east,  sufficiently  indicates  the  third 
side.  The  description  is  evidently  intended  to  embrace  land  in  the 
Rincon  below  the  specified  line,  and  is  to  be  construed  as  if  it  read, 
^  A  certain  quantity  of  land  situated  within  the  Binoon^  commenoing 
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at  a  line  running  from  the  wagon  road  to  the  point  of  the  hills  on  the 
east,  be  the  same  one  square  mile,  more  or  less/' 

That  the  evidence  of  the  circumstances  under  which  the  deed  was 
executed  is  admissible,  does  not  admit  of  a  question.  These  ciixnun- 
stances  place  the  Court  in  the  position  of  the  parties,  and  enable  it  to 
interpret  intelligently  the  language  used  by  fliem.  It  is  not  to  con- 
tradict or  vary  the  terms  of  the  instrument,  that  the  evidence  is 
received,  but  to  apply  them  to  the  subject  matter.  For  this  purpose, 
extrinsic  evidence  must  be  admissible  in  t^o  interpretation  of  every 
instrument;  and  the  law  will  not  declare  the  instrument  void  for 
uncertainty,  until  it  has  been  examined  with  all  the  light  which  cotem- 
poraneous  facts  may  furnish.  If  these  render  the  intention  clear,  and 
the  words  of  the  instrument  are,  by  fair  rendering,  susceptible  of  a 
construction  to  uphold  such  intention,  then  they  will  be  so  constraed, 
and  the  instrument  enforced,  '^f  the  meaning  of  the  instrument,  by 
itself,"  says  Parsons,  ''is  affected  with  uncertainty,  the  intention 
of  the  parties  may  be  ascertained  by  extrinsic  testimony;^  (of  the 
circumstances  under  which  the  instrument  was  made)  "and  this 
intention  will  be  taken  as  the  meaning  of  the  parties  expressed  in 
the  instrument,  if  it  be  a  meaning  which  may  be  distinctly  derived 
from  a  fair  and  rational  interpretation  of  the  words  actually  used.  But 
if  it  be  incompatible  with  such  interpretation,  the  instrument  will 
then  be  void  for  uncertainty  or  incurable  inaccuracy.**  (On  Contracts, 
2  vol.,  78)  "  For  the  purpose  of  applying  the  instrument,'*  says  Baron 
Parke  in  Shore  v.  Wilson,  (9  CI.  &  Fin.  666)  « to  the  facts,  and 
determining  what  passes  by  it,  and  who  takes  an  interest  under  it,  a 
second  description  of  evidence  is  admissible,  viz.,  every  material  fact 
that  will  enable  the  Court  to  identify  the  person  or  thing  mentioned  in 
the  instrument,  and  to  place  the  Court,  whose  province  it  is  to  declare 
the  meaning  of  the  words  of  the  instrument,  as  near  as  may  be  in  the 
situation  of  the  parties  to  it.  See  also  Hasbrook  v.  Paddock,  6  Barb. 
635;  Hildebrand  v,  Fogle,  20  Ohio,  157;  1  Oreenleaf  Ev.,  sec.  286; 
Cowen  &  Hiirs  Notes  to  Phillips,  Part  II,  notes  263  and  269,  and 
authorities  there  cited. 

The  declarations  of  Higuera  to  Fallon,  made  at  the  time  of  the 
sale,  were  admissible  to  show  the  location  of  the  Bincon  de  los  Came- 
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ros,  and  to  identify  the  tract  sold;  and  his  subsequent  declarations  to 
the  Walkers  and  Martin,  were  admissible  against  himself  as  the  owner 
of  adjoining  property  on  the  question  of  boundary.  It  is  to  be 
observed  that  at  the  time  these  subsequent  declarations  were  made, 
Higuera  was  the  owner  of  the  entire  tract  of  Bntre  Napa,  excepting 
that  previously  conveyed  to  Fallon,  and  these  declarations  show  tlie 
position  of  the  dividing  line  between  the  land  retained  by  himself  and 
that  which  had  passed  to  Fallon.  So  far  as  the  tract  south  of  the  line 
commencing  at  the  road  is  concerned,  they  were  against  his  title. 

That  such  declarations  of  the  grantor  are  admissible  not  only  as 
against  himself,  but  against  parties  claiming  under  him,  is  a  familiar 
principle.  The  subsequent  claimants  are  considered  aa  standing  in  his 
place,  and  as  having  taken  the  title  cum  onere,  subject  to  the  same 
charges  and  restrictions  which  attached  to  it  in  his  hands.  It  matters 
not  whether  the  declarations  relate  to  the  limits  of  the  party's  own 
premises,  or  the  extent  of  his  neighbor's,  or  to  the  boundary  line  be- 
tween them,  or  to  the  nature  of  the  title  he  asserts.  If  their  purport  is 
to  restrict  his  own  premises  or  lessen  his  own  title,  tiiey  are  admissible. 
Cowen  &  Hill's  Notes  to  Phillips,  Part  II,  note  194,  and  cases  there 
cited;  I  Greenl.  Ev.,  sec.  189. 

Aside  from  this,  the  declarations  to  Martin  evidently  controlled  his 
conduct  in  making  the  purchase  from  Fallon,  which  followed  at  an 
interval  of  only  a  few  days,  and  are  effectual  by  way  of  estoppel 
against  the  assertion  of  any  interest  by  Higuera  and  his  vendees  in 
the  premises  in  controversy,  in  opposition  to  the  title  of  Martin  and 
those  claiming  under  him.  If  we  add  the  conduct  of  Higuera  when 
the  survey  was  made  by  Martin  after  his  purchase,  in  pointing  out  tiie 
starting  point,  and  indicating  the  line  to  be  followed  in  the  survey,  all 
question  as  to  the  extent  of  the  premises  would  seem  to  be  conclusively 
set  at  rest.  It  would,  we  think^  be  difficult  to  find  a  case  parallel  to 
this  in  the  clear  and  distinct  and  repeated  recognitions,  in  a  variety 
•f  forms,  by  the  grantor,  of  the  extent,  location  and  boundaries  of  land 
conveyed  by  him,  where  the  description  was  not  more  specific  than  the 
one  contained  in  his  deed. 

Tlie  words  **  containing  more  or  less,  one  square  mile  of  land,"  are 
merely  descriptive  of  the  promises,  and  not  woris  of  Ijnutatiou  ujMdi 
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the  quantity  conveyed.  This  is  the  constmction  placed  upon  the 
adjudged  cases  upon  the  statement  of  quantity  accompanying  a  descrip- 
tion of  premises  by  metes  and  bounds^  or  by  a  designation  of  number 
or  place.  Thus  in  Jackson  v.  Defendorf,  (1  Gaines,  493)  the  deed 
purported  to  convey  lot  number  two,  in  a  certain  patent  on  the  south 
^  side  of  the  Mohawk  river,  referring  to  a  map  for  boundaries,  contain- 
ing two  hundred  acres.  Upon  a  survey,  the  lot  was  found  to  contain 
more  tiian  the  designated  quantity,  and  the  question  presented  was 
whether  the  whole  passed.  The  Court  said,  *'  the  intent  was  to  con- 
vey the  whole  lot.  It  referred  to  the  map.  Where  the  quantity  of 
acres  is  mentioned,  it  is  only  a  description  of  the  lot,  according  to  the 
common  acceptation.''  In  Jackson  v.  Moore,  (6  Cowen,  706)  the 
conveyance  purported  to  convey  two  tracts  of  land  in  the  Counfy  of 
Ontario,  ''being  township  No.  3,  in  the  5th  range;  also.  No.  4  in  the 
6th  range;  to  be  six  miles  square,  and  containing  twenty-three  thou- 
sand and  forty  acres  each,  and  no  more/*  but  as  these  tracts  were  in 
fact  six  by  eight  miles  in  size,  the  Court  held  that  the  whole  passed. 
Sunderland,  J.,  in  delivering  the  opinion  said:  ^It  is  perfectly  set- 
tled, that  when  a  piece  of  land  is  conveyed  by  metes  and  bounds,  or 
tiny  other  certain  description,  all  included  within  those  bounds,  or 
that  description,  will  pass,  whether  it  be  more  or  less  than  the  quan- 
tity stated  in  the  deed.  And  when  the  quantity  is  mentioned  in 
addition  to  a  description  of  the  boundaries  or  other  certain  designa- 
tion of  the  land,  without  an  express  covenant  that  it  contains  that 
quantity,  the  whole  is  considered  as  mere  description.  The  quantity 
being  the  least  certain  part  of  the  description,  must  yield  to  the  boan- 
daries  or  number,  if  they  do  not  agree.  (Jackson  v.  Barringer,  15 
John.  471 ;  Powell  t;.  Clark,  6  Masa  Rep.  355.)  If  a  man  lease  another 
tlic  meadows  in  D  and  S,  containing  ten  acres,  and  they,  in  truth,  con- 
tain twenty,  all  shall  pass.    13  Yin.  Abr.  79,  plae.  Hi/* 

In  Jacbon  v.  McCosnell  (19  Wend.  175)  the  deed  described  the 
premises  by  courses  and  distances,  beginning  at  a  specified  point,  and 
concluding  wiili  the  words  "Containing  tivo  hundred  acres,  strict 
measure,  and  no  moref*  It  appeared  that  the  description  contain 
about  nine  acres  more  than  the  quantity  thus  specified,  aitd  the  Court 
Ua  that  tlia  grantee  wm  entitled  to  the  whola. 
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In  Hathaway  v.  Power,  (6  Hill,  453)  the  defendant  gave  in  evi- 
dence a  deed  containing  the  following  description,  viz. :  "  All  that  cer- 
tain tract  or  parcel  of  land  situate  in  township  No.  11,  in  the  third 
range  of  townships,  Connt;  of  Ontario,  and  State  of  New  York,  it 
being  one  hundred  and  sixty  acres  of  land  in  lot  No.  14,  with  all  the 
hereditaments  and  appurtenances  thereunto  belonging.''  It  was  proTcd 
on  the  trial  that  the  lot  contained  one  hundred  and  eighiy-five  acres, 
and  the  Court  held  the  whole  passed.  In  deliTenng  the  opinion, 
Beardsley,  J.,  said :  ^'  The  embarrassment  in  the  6ase  has  arisen  from 
laying  too  great  stress  on  the  words  'Ctmtaining  ons  hundred  and 
sixty  acres  of  land.'  It  is  assumed  that  this  cl«use  must  be  strictly 
true;  and  then  as  lot  No.  14  contains  one  hundred  and  eighty-five 
acres,  it  is  azgved  that  a  part  of  it  only  was  intended  to  pass.  But 
these  words  are  desoriptive  of  quanlaty,  and  nothing  more,  and  nO'  deed 
vras  ever  held  void  for  a  mistake  in  this  reipeet. 

'^  Undoubtedly,  effect  should  be  given,  if  practicable,  to  every  part 
of  the  deaeription.  Still,  if  some  part  is  inapplicable  or  untrue,  and 
enough  remains  to  show  what  was  intended,  die  deed  must  be  uphdd. 
The  false  or  mistaken  part  should  be  rqected,.and  when  that  happens 
to  be  a  mere  statemiaat  of  Uie  quantity,  it  will  be  done  wittiout'  the 
least  hesitation.  I  understand  this  deed  to  be  in  effect  the  same  as  if 
the  description  had  been  all  the  land  in  lot  number  fourteen,  being  one 
hundred  and  sixtff  acres.  Such  a  description,  although  mistaken  aa 
to  the  quantity,  would,  beyond  all  doubt,  have  carried  the  entire  \oV 
See,  also,  Jackson  v,  Berringer,  15  Johns.  471 ;  Howe  et  al,  v.  Bass, 
2  Mass.  380;  Powell  v.  Claric,  5  Mass.  355;  Smith  v.  Hodge,  2  N.  H. 
303;  Idurge  v.  Feun,.  6  Seargt  &  Saw.  488;  Belden  v.  Seymour,  8 
Conn.  19;  Benedict  v.  Gayland,  11  Conn.  382;  Brown  v.  Parish,  2 
Dana,.  6. 

The  counsel  of  the  appellants  do  not  question  the  oorreotness  of 
the  general  doctrine  as  to  the  immateriality  of  the  affirmation  of  quan- 
tity in  canYeyances,  when  there  is  other  description  by  metes  and 
bounds,  but  insist  that,  in  the  pres^it  case,  the  doctrine  does  not  apply, 
as  there  are!  no  specific  boundaries  giren.  In  this  his  position  U  unten-* 
able.  A  designation  of  the  tract  by  a  -particnlar  name  or  number  is 
itifflaent;  aad if  it  can  be  rendered  oertain  by  esttrinsic  evidence,  thig 
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is  as  good  a  description  as  one  by  metes  and  bounds.  It  is  undoubt- 
edly essential  to  the  validity  of  a  conveyance^  that  the  thing  conveyed 
must  be  described  so  as  to  be  capable  of  identification^  but  it  is  not 
essential  that  the  conveyance  should  itself  contain  such  a  description 
as  to  enable  the  identification  to  be  made  without  the  aid  of  extrinsic 
evidence.    Castro  v.  Gill,  6  Cal.  42 ;  Blake  v.  Doherty,  5  Wheat  369. 

The  argument  of  counsel  is  based  upon  an  erroneous  construction 
of  the  language  of  the  deed  to  Fallon.  It  does  not  purport  to  convey 
one  squaie  mile  of  land  lying  in  the  place  known  as  '^  Rincon  de  loe 
Cameros/'  as  part  thereof,  but  to  convey  the  entire  tract  lying  therein, 
be  the  same  one  square  mile  more  or  less.  This  is  the  construction 
which  the  plainest  rules  require,  which  does  no  violence  to  the  language 
of  the  instrument,  and  which  effectuates  the  intention  of  the  parties. 
There  is  no  doubt  that  Higuera  intended  to  give  to  Fallon  an  effective 
conveyance.  He  received  a  valuable  consideration  for  the  deed.  He 
always  admitted  that  he  intended  to  transfer  the  land  within  the  forks 
of  Napa  river  and  the  Arroyo  —  in  the  "  Pocket,*^  as  some  of  the  wit- 
nesses term  it — and  not  a  miere  right  to  select  ^^  one  square  mile  mor& 
or  less  '^  from  the  tract. 

It  would  be  a  waste  of  time  to  comment  upon  the  various  cases  cited 
by  counsel  of  the  appellants,  in  which  conveyances  have  been  held  void 
for  uncertainty  of  their  description  of  i  the  premises.  They  are  all 
easily  distinguishable  from  the  case  at  bar,  and  apply  to  an  entirely 
different  state  of  facts. 

The  objection  to  the  want  of  a  seal  to  the  conveyance  to  Fallon  is 
not  tenable.  No  seal  was  requisite  under  the  civil  law.  Any  instru- 
ment which  contained  the  names  of  the  parties,  a  designation  or  de- 
scription of  the  property  sold,  tiie  date  of  the  transfer,  and  the  price 
paid,  was  sufficient  to  pass  the  title.  Pastin  v.  Rassette,  5  Cal.  467 ; 
Hayes  v.  Bond  et  d.,  7  Cal.  153. 

The  defendants  claim  title  from  Higuera,  through  his  deed  to  Biva. 
This  deed  was  executed  February  7, 1852,  and,  in  terms,  exsoepts  from 
its  operation  all  land  previously  sold  and  conveyed.  The  claim  of 
defendants  is  thus  defective  in  its  very  origin.  The  land  in  contro" 
versy  had  been  sold  and  conveyed  nearly  five  years  previously.  The 
deed  to  Riva  only  purports  to  tnmsfer'his  remaining  initerest^  and  its 
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1  effect  is  precisely  the  same  as  if ,  in  the  description  of  the  prem<^ 
ises^  it  had  given  boundaries  necessarily  excluding  the  land  previously 
Eold.  Adams  v.  Cuddy^  13  Pick.  460.  This  single  fact  concludes 
the  defense. 

The  deeds  from  Biva  to  the  daughters  of  Higuera  contain  a  similar 
exception.  *  The  defendants  had  notice  of  that  exception,  for  these 
deeds  were  on  record;  and  even  if  the  defendants  had  never  seen  or 
heard  of  the  conveyance  to  Fallon^  they  coxQd  .only  have  taken  the 
remaining  interest  of  Higuera.  Whenever  that  conveyance  appeared, 
it  would  enable  the  defendants  to  ascertain  and  fix  the  limits  of  the 
remaining  interest,  which,  alone,  they  ever  took. 

But  even  had  the  deed  to  Riva,  and  by  him  to  the  daughters,  con- 
tained no  exception  in  terms,  neither  they,  or  the  other  parties  claim- 
ing through  them,  could  have  hold  the  premises  against  the  plaintiff. 
Biva  was  not  a  purchaser.  He  pt:;^id  nothing  for  the  conveyance.  This 
he  states  himself.  He  says  that  he  took  the  conveyance  under  a  parol 
trust,  for  the  benefit  of  the  daughters.  The  conveyances  to  them 
were  executed  in  the  performance  of  this  trust,  and  upon  no  other 
consideration.  The  partition  deeds  between  the  daughters  placed 
their  title  in  no  better  position.  The  legal  operation  of  the  several 
conveyances  was  to  effect  a  gift  to  the  daughters  from  Higuera  of  the 
separate  parcels  held  by  them.  This  disposes  of  the  case  so  far  as 
Martha  Frias  is  concerned. 

The  defendant  Green  is  in  no  better  position,  for  he  purchased  of 
Encamacion,  with  actual  notice  of  Martin's  claim.  Of  this  there  was 
sufficient  evidence  to  go  to  the  jury,  and  the  fact  is  involved  in  their 
finding. 

The  defendants,  McKune,  Robinson  and  Crocker,  are  not  entitled 
to  protection  as  purchasers  for  value  without  notice.  The  deed  to 
them  recites  only  a  nominal  consideration  of  ten  dollars,  and  no  proof 
of  any  other  consideration  was  given  or  offered.  McKime  was  Law 
Agent  of  the  United  States  at  the  time  the  claim  of  Martin  for  the 
land  in  controversy  was  pending  before  the  Land  Commission,  and,  as 
such  officer,  he  was  present  at  the  taking  of  the  deposition  of  Walker 
in  relation  to  the  same,  and  cross-examined  the  witness  on  the  subject. 
It  wonldy  indeed,  be  unjust  to  charge  McKune  with  notice  of  all  pro- 
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ceedingSy  which  his  duties  as  an  afficer  required  him  to  take  general 
charge  of;  but  it  is  otherwise  in  relation  to  matters  to  which  his  atten- 
tion was  particularly  called^  and  in  which  he  directly  and  personally 
participated.  The  deed  was  drawn  by  him;  and  though  his  law  part* 
nei8^  Crocker  and  Robinson^  do  not  appear  to  have  known  of  its  ex- 
ecution until  long  afterwards^  they  must  hold  their  interest  subject  to 
the  aame  rights  of  third  parties.  In  taking  the  conveyance  in  the  name 
of  his  associates,  he  must  be  considered  as  having  acted  as  fheir 
agent^  and  notice  to  him  was  equally  notice  to  them.  Story's  Equity, 
Sees.  408,  409.  It  would,  indeed,  be  singular,  if  the  legal  effect  of 
notice  could  be  obviated  by  so  easy  a  subterfuge  as  the  insertion  of 
the  names  of  other  parties  in  the  conveyance. 
'  We  do  not  perceive  any  error  either  in  the  refusal  of  the  instruc- 
tions requested,  or  in  those  given  which  operated  to  the  prqudice  of 
the  defendants.  Taken  together  they  were  as  favorable  to  tiie  defense 
as  the  facts  justified. 
Judgment  affirmed. 


CONNER  9.  CLARK. 

Where  a  party  wAgDM  a  promissory  note  with  the  addlttoa  to  hit  name  ef  the  irord 
**  tmstee,'*  he  to  personally  liable ;  nor  can  evidence  be  admitted  to  ahow  tliat 
at  the  time  of  the  execntion  of  the  note  there  waa  a  parol  agreement  that  he 
should  not  be  personally  liable,  bat  the  note  waa  to  be  paid  oat  of  a  troat  fond. 

The  rale  la,  that  the  written  eontraet  la  conaldered  the  defloltlTe  afreement  of 
tiie  parties,  and  parol  convei*8atlons  and  understandings  are  aU  merged  in  It 

Btor  wlU  it  do  to  say  that  such  eyldenee  la  admissible,  aa  showing  a  want  of 
consideration,  for  tt  does  not  tend  to  prove  that  there  waa  no  aoeh  con- 
sideration aa  la  acknowledged  b7  tha  tarma  of  the  Bot%  hut  that  thara  waa 
no  aoch  contract  aa  that  alleged. 

Appeal  from  the  Sixth  District,  County  of  Sacramento^ 

This  was  an  action  brought  upon  a  jooinissofy  note  ha  the  words 
following: 
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^'frOO.  Saorahbkix),  Dec.  26th,  1856. 

"^  On  or  before  the  first  day  of  No?ember,  1867,  next  ensumg,  I 
promise  to  pay  to  the  order  of  Hexiry  Conner^  aeyeix  hundred  dollars, 
for  ralue  received. 

«  BOBEBT  C.  CLABK,  Tbustbb." 

On  the  tria],  defendant  offered  to  show  that  the  agreement  at  the 
time  he  made  it  was,  that  he  was  not  to  be  personally  liable,  bnt  that 
the  payment  was  to  be  made  ont  of  a  trust  fond,  of  which  he  was 
trustee.  This  evidence  was  rq'ected  by  the  Conrt  as  inadmiasible,  and 
judgment  rendered  for  the  plaintiff;  from  which  defendant  appealed 
to  this  Court 

Winans  A  Hyer  for  Appellant. 

Ist.  The  Court  erred  in  refusing  to  permit  defendant  to  prove  by 
parol  testimony  at  the  trial,  that  at  the  time  of  the  execution  of  the 
lease  in  evidence,  and  the  note  sued  on,  it  was  expressly  agreed  be* 
tween  plaintiff  and  defendant  that  he  (plaintiff)  would  look  alone  to 
the  proceeds  of  the  trust  property  for  payment  of  said  note,  and  not 
to  defendant  individually,  and  that  defendant  did  not  and  would  not 
become  individually  bound  for  the  payment  of  said  note. 

2d.  The  Court  erred  in  refusing  to  permit  defendant  to  prove  bj 
parol  all  the  facts  set  forth  in  his  answer. 

John  Heard  for  Respondent 

The  respondent  insists  that  the  note  is  the  note  of  Clark  alone;  no 
one  being  named  as  the  maker  except  himself.  See  Story  on  PronL 
Notes,  sees.  63,  64,  66  and  68;  Story  on  Agency,  sees.  147,  156, 
275  and  278. 

The  note  being  the  note  of  Clark  alone,  parol  evidence  to  contra- 
dict it  would  be  directly  opposed  to  the  Statute  of  Frauds,  and  to  the 
adjudication  of  the  whole  world. 

The  case  of  Sayre  v.  NichoUs  is  not  an  authority  for  the  appellant 
In  that  case  the  name  of  the  principal  appeared  on  the  face  of  the  bill, 
tad  the  amount  ol  the  bill^  when  paid,  was  to  be  charged  to  the  office 
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of  the  principal  named  in  the  bill;  and  Nicholls  signed  as  agent.    See 
,that  case,  7  Cal.  Beports,  page  535. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tebby,  C.  J., 
concurring. 

The  defendant  made  his  promissory  note,  signing  it  "  R.  C.  Clark, 
Trustee."  On  the  trial  he  offered  to  show  that  the  agreement  at  the 
time  he  made  it  was,  that  he  was  not  to  be  personally  liable,  but  that 
the  payment  was  to  be  made  out  of  •  trust  fund,  of  which  he  was 
trustee.  This  evidence  was  rejected  by  the  Court  as  inadmissibk*, 
and  the  defendant  appeals. 

It  will  be  perceived,  that  the  tendency  of  the  proffered  testimony 
was  in  effect,  to  deny  to  the  note  the  obligation  it  imported.  The  evi- 
dence proposed  alters  so  far  the  contract  as  it  appears,  as  to  show  that 
instead  of  Clark's  being  bound  to  pay  at  all  events,  or  individually,  he 
was  only  to  pay  out  of  a  particular  fund,  and,  of  course,  not  to  pay  it 
at  all  if  the  fund  failed.  If  the  word  trustee  had  not  been  affixed  to 
the  signature  of  Clark,  it  is  clear  that  no  such  proof  could  be  made, 
for  it  would  clearly  contradict  the  writing.  It  is  argued,  however, 
that  the  addition  of  this  term  is  sufficient  to  vary  the  rule. 

Story  on  Promissory  Notes,  sec.  63,  says:  ^As  to  trustees,  guard- 
ians, executors  and  administrators,  and  other  persons,  acting  en  autre 
droit,  they  are  by  law  generally  held  personally  liable  on  promissory 
notes,  because  they  have  no  authority  to  bind,  ex  directo,  the  persons 
for  whom,  or  for  whose  benefit,  or  for  whose  estate  they  act;  and 
hence,  to  give  any  validity  to  the  note,  they  must  be  deemed  person- 
ally bound  as  makers.  It  is  true  that  they  may  exempt  themselves 
from  personal  responsibility,  by  using  clear  and  explicit  words  to  show 
that  intention;  but,  in  the  absence  of  such  words,  the  law  will  hold 
them  bound.  Thus,  if  an  executor  or  administrator  should  make  or 
indorse  a  note  in  his  own  name,  adding  thereto  the  words  '  as  execu- 
tor,' or  'as  administrator,*  he  would  be  personally  responsible  thereon. 
If  he  means  to  limit  his  responsibility,  he  should  confine  his  stipu- 
lation to  pay  out  of  the  estate.'*  Story  on  Agency,  p.  176,  asserts 
the  same  doctrine. 

The  question  here  is  not,  as  the  counsel  for  the  appellant  has.ingen- 
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ionsly  suggested,  irliether  a  principal  can  be  bound  on  an  unsealed  con- 
tract, where  the  '  /riting  intimates  and  notifies,  by  general  words^  the 
fact  of  agency,  uid  parol  evidence  explanatory  of  the  fact  intimated  is 
giren.  But  hsere  there  is  no  doubt  that  the  person  signing  as  trustee 
was  bound;  but  he  wishes  to  prove  that  he  was  to  be  bound  only  in  a 
certain  way,  that  is,  to  pay  out  of  a  particular  fund.  It  ia  not  pre- 
tended that  any  one  else  was  bound  by  this  contract.  No  authority  is 
shown  in  Clark  to  bind  the  beneficiaries  in  this  trust  by  this  note.  In 
fom  and  legal  effect  the  note  binds  him  to  pay  this  amount;  but  he 
wnhes  to  add  to  this  note  another  term,  namely,  that  he  was  only  to 
my  it  out  of  a  certain  fund ;  and  thia,  he  wishes  to  prove^  was  a  con- 
emporaneous  parol  agreement  But  the  rule  is,  that  the  written  con- 
tract is  considered  definitive  agreement  of  the  parties,  and  parol 
nnversations  and  understandings  are  all  merged  in  it.  It  is  the  only 
anthentic  evidence  of  the  understanding  of  the  parties 

Nor  will  it  do  to  say  that  the  evidence  is  admissible,  as  showing  a 
want  of  consideration  for  the  note.  It  does  not  tend  to  prove  that 
there  was  no  such  consideration  as  is  acknowledged  by  the  terms  of  tiie 
note,  but  that  there  was  no  such  contract  as  that  allied* 

It  is,  at  last,  the  common  case  of  an  attempt  to  contradict  the  ienns 
of  a  written  contract  by  paroL 

Judgment  aGBrmed. 


DABOVICH  ft  CO.  V.  EMBBIO. 

Ui  a  eoDtraet  for  the  sale  of  a  oefrtaln  B!im1>«r  of  sbaret  of  freft  growlBg  on  the 
trees  of  an  orchard,  owned  In  sharea,  whoro  the  Toador  gaaranteed  to  the 
Tendee  that  the  shares  of  frnlt  should  he  at  his  disposal  on  the  trees,  free 
from  tronble  and  annoyance  from  other  parties;  on  breach  of  snch  contract, 
where  no  special  danmge  Is  alleged,  the  meaavro  of  damage  la  tlio  highest 
market  price  of  the  frnlt  on  the  trees  at  the  orchard,  if  there  Is  any  market 
▼alae  for  It  there ;  If  not  then  If  the  vendee  Is  prepared  to  gather  It  and  carry 
It  to  the  market,  the  market  value  there,  less  the  cost  of  gathering  and  carriage. 

If  other  .ptroons  were  In  possession  of  tlie' orchard  when  rendee  went  there  to. 
gpither  the  frnlt,  and  If  those  persons  forbade  him  or  his  agents  and  serva^ta 
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from  going  In  and  gathering  the  frnlt  irarehaaed,  and  If  th«  Tendee  coald 
not  have  done  to  without  rlak  of  personal  collision  or  violence,  then  the 
guaranty  was  broken,  and  though  the  yendee  mij^t  have  been  permitted  to 
gather  a  portion  of  the  fruit  bought,  bat  not  all,  he  had  a  right  to  eome 
away  and  hold  the  defendant  responsible  on  the  guaranty,  aa  he  was  not 
bound  to  take  a  portion  of  bis  contract 
▲  jury  cannot  give  compensation  for  loss  of  time,  remuneration  for  wagea  pftld* 
etc.,  unless  there  la  an  allegaUoa  In  the  complaint  aa  to  these  mftttMs. 

Appxal  from  the  Fourth  District,  County  of  San  Francisco. 

This  was  an  action  in  the  Court  below  for  a  breach  of  contract. 
The  plidntiilii^  i^  aie  imit  dealers  in  San  Francisco,  purchased  of 
the  defendant,  for  the  sum  of  four  hundred  dollars,  sizteen-fortieiltt 
of  the  pears  Rowing  in  a  certain  orchard.  After  sudi  sale^  liie 
defendant  for  the  omiridflffatiOB  of  fiffy  dollars,  executed  the  follow- 
ing guaianij: 

'^  Having  this  day  sold  to  Messrs.  Nicholas  Dabovich  ft  Go.  three 
shares  and  one-fifth  of  one  share  of  the  pears  standing  on  the  trees  of 
the  orchard  of  San  Pablo,  which  orchard  is  divided  into  eight  shares, 
I  hereby  guarantee  to  Nicholas  Dabovich  ft  Co.  that  the  said  three 
shares  and  one-fifth  of  one  share  will  be  at  their  disposal  on  the  trees, 
free  of  trouble  or  annoyance  from  other  parties  to  them. 

''JoaxpH  Eksbioh. 

*'  San  Francisco,  June  14,  1856." 

The  plaintiifs  alleged  a  demand  and  refusal  on  the  part  of  the 
defendant.  To  this  complaint  there  was  a  demurrer,  whidi  was  over- 
ruled, and  a  judgment  for  Qie  plaintiffs. 

From  this  judgment  the  defendant  appealed  to  this  Court,  and  at 
the  January  Term,  1857,  (see  7  Cal.  Bep.  209,)  this  Court  reversed 
the  judgment  of  the  Court  below,  and  remanded  the  cause  with  leave 
to  the  plaintiff  to  amend  his  complaint. 

On  the  remanding  of  the  case,  the  plaSntiflb  amended  their  com- 
plaint. The  pleading  set  out  the  contract  in  its  words,  and  averred 
for  a  breach  of  it,  that  the  plaintiffs  went  to  the  orchard  to  gather  the 
pears  from  the  trees  on  which  they  were,  and  that  the  plaintiflb  wei« 
tfien  and  there  troubled  and  annoyed,  and  were  by  force,  and  arms* 
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and  threats  of  violence^  ejected  from  the  orchard,  and  hindered  and 
prevented  from  gathering  the  pears;  that  the  defendant  was  dnly 
notified  of  this  hindrance;  that  the  defendant  utterly  refused  and 
neglected  to  deUver  the  pears  to  the  plaintiffs,  or  place  the  same  at 
the  disposal  of  the  plaintiffs,  according  to  the  terms  of  the  contract, 
free  from  annoyance  or  ttonble;  and  avers  damages  to  the  amount  of 
$3,000.  Issues  were  joined  on  this  complaint,  and  the  case  was  tried 
by  8  jury,  under  the  directions  of  the  Court. 

The  Court  gave  to  the  ].ury,  at  the  request  of  the  plaintiff,  the  fol- 
lowing instructions: 

1st.  *^  That  if  the  jury  should  find  for  plaintiff,  then  the  measure  of 
damages  is  the  highest  Talue  or  market  price  of  the  pears  on  the 
trees,  since  the  first  demand  for  the  delivery  of  the  same.'' 

2d.  ''  That  in  the  estimate  of  damages,  they  shall  also  allow  the 
loss  of  time,  ralue  of  serrices,  and  wagee  caused  by  the  &ilure  of 
defendant  to  perform  his  contract.'' 

3d.  ''  That  the  contrad  and  guaranty  was  entire,  and  the  plain- 
tiffs had  the  right  to  vefuse  to  pseeiTe  a  portion  of  the  fruit  without 
the  whole." 

The  defendant  requested  the  Court  to  giro  to  the  jury  six  written 
instructions,  all  of  which  were  refused.  The  first  three  are  in  effect, 
that  the  guaranty  or  indemnity  of  the  defendant  extended  only  to  the 
acts  of  himself  or  ofbeis  interested  in  the  property,  and  not  against 
the  acts  of  strangers. 

The  fourth  and  fifth  instructions  are  in  substance  that  the  true  rule 
of  damages  in  the  case  was,  that  if  the  plaintiffs  were  molested  or 
annoyed  in  gathering  some  of  the  pears,  but  not  all  of  them,  then 
th^  could  only  recover  for  the  value  of  the  pears  on  the  trees^  as  to 
Bach  portions  to  which  the  molestation  and  annoyance  extended. 

The  sixth  instruction  is  as  follows:  ''That  to  enable  plaintiffs  to 
recover  at  all,  the  evidence  must  satisfy  the  jury  that  the  plaintiffs 
were  so  far  annoyed  or  molested  in  gathering  the  pears  thus  bought, 
that  farther  persistence  on  their  part  to  gather  them  would  have  been 
repelled  by  force,  or  have  led  to  a  breach  of  peace." 

Plaintiffs  had  verdict  and  judgment  Defendant  moved  the  Court 
for  a  new  trial,  which  was  denied,  and  he  appealed  to  this  Court. 
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Sloan  &  Eariman  for  Appellant 

The  Court  erred  in  giving  plaintiffs'  instractions  to  the  jury. 

I.  The  first  part  of  the  first  instruction^  as  to  the  measure  of  dam- 
ages, is  probably  correct,  disconnected  with  the  latter  part  of  th« 
instruction  as  to  the  demand  and  refusal.  The  instruction,  as  it 
stands,  proceeds  upon  the  hypothesis  that  a  demand  and  refusal  is 
necessary  to  fix  a  liability.  The  Supreme.  Court  has  already  decided 
in  the  case  that  a  demand  and  refusal  was  no  breach  of  contract;  yet 
in  the  very  outset  we  find  this  same  thing  clinging,  like  the  shirt  of 
Nessus,  to  the  plaintiffs'  case. 

The  second  instruction  is  clearly  erroneous.  It  is  instructing  the 
jury  to  give  special  damages.  No  claim  for  special  damages  is  claimed 
in  the  amended  complaint;  and  certainly  plaintifb  cannot  recover 
more  than  they  claim.  The  only  damages  claimed  were  for  the  value 
of  the  pears;  yet  here  we  have  the  Court  instructing  the  jury  that, 
in  addition  to  that  they  shall  also  allow  for  loss  of  time,  value  of  ser- 
vices, and  wages ! 

The  third  instruction  is  clearly  erroneous,  and  that  it  tended  to  Hie 
injury  of  the  defendant  on  the  trial  there  can  be  no  question.  From 
the  testimony  of  nearly  every  witness  examined,  it*  appears  tliat  the 
plaintiffs  might  have  received  a  portfon,  if  not  all  their  fruit,  had  they 
seen  proper  so  to  do.  A  portion,  at  least,  was  at  their  disposal,  even 
had  they  been  troubled  and  molested  in  procuring  the  balance.  The 
instrument  in  question,  given  by  the  defendant  to  the  plaintiffs,  and 
which  is  the  basis  of  the  action,  is  precisely  what  it  purports  to  be, 
and  nothing  more  or  less,  to  wit,  a  guarantedoig  or  indemnifying 
instrument,  and  intended  to  make  plaintiffs  whole  as  to  such  part  of 
the  fruit  as  they  should  not  be  able  to  procure  without  trouble  or 
molestation.  If  they  could  not  procure  a  portion  of  the  fruit,  for  that 
portion  the  defendant  was  bound  to  indemnify  them,  and  no  more.  If 
they  could  not  procure  any,  then  the  defendant  was  bound  to  them 
for  the  whole. 

n.  The  Court  erred  in  refusing  to  give  to  the  jury  the  instme- 
tions  prayed  for  by  the  defendant. 

The  first  three  of  these  instructions  we  shall  examine  together. 
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They  are,  in  effect,  that  the  guaranty  or  indemnity  of  the  defendant 
extended  only  to  the  acts  of  himself  or  others  interested  in  the  prop- 
erty, and  not  against  the  acts  of  strangers.  In  other  words,  that  the 
iostroment  did  not  guarantee  against  wrongful  acts  or  trespasses  of 
all  the  world,  but  against  the  trouble  and  annoyance  only  of  such  par- 
ties as  had  an  interest  or  title,  paramount,  or  otherwise,  in  the  prop- 
erty. This  is  apparent  f roin  the  instrument  itself,  as  well  as  from 
analogous  principles. 

The  covenant  in  the  instrument  at  bar  is  similar  to  the  coTenant  in 
a  deed  for  quiet  enjoyment.  In  fact,  a  covenant  against  trouble  and 
aimoyance  is  nothing  more  or  less  than  a  corenant  for  quiet  enjoy- 
ment. Bawle  on  Covenants  for  Title,  p.  147;  Greenby  v.  Wilcor,  2 
J.  R,  p.  1;  Folliard  v.  Wallace,  2  J.  B.,  p.  402;  Kent  v.  Welch,  7 
J.  B.,  p.  258;  Walter  v.  Hele,  2  Saund.  180,  n.  10. 

The  correctness  or  incorrectness  of  the  refusal  to  give  the  sixth 
instmction  depends  upon  a  simple  proposition  —  did  the  sale  in  the 
case  pass  the  defendant's  title  in  the  property  to  plaintiffs?  If  so, 
then  the  plaintiffs  had  the  right  to  reduce  their  property  to  posses- 
Eion;  and  if  they  found  their  property  in  the  possession  of  a  wrong- 
doer, who  was  disposed  to  hold  it  by  force,  then  they  had  a  right  to 
use  force  against  force.  The  instruction  prayed  for  did  not  even  go  to 
this  extent,  and  we  submit  that  it  was  error  in  the  Court  to  refuse  it. 

P.  L.  Edwards  for  Bespondents. 

L  There  was  no  error  in  the  first  instruction  prayed  for  by  the 
respondents.  That*  this  instruction  announces  the  true  rule  of  dam- 
ages in  the  case,  is  shown  by  Sedgwick  on  the  Measure  of  Damages, 
258,  ei  mq. 

If  this  instruction  assumed  that  a  demand  for  the  pears,  and  a 
refusal  to  deliver,  was  necessary  to  give  a  cause  of  action  to  the 
respondents,  as  intimated  by  the  appellant,  then  there  may  be  error 
in  the  record,  but  not  such  as  he  can  assign;  for  it  was  against  the 
respondents. 

The  contract  of  sale  was,  exactly  speaking,  precedent  to  that  of 
the  guaranty,  but  in  legal  effect  they  were  cotemporaneous  act&. 
Perhaps  in  tiie  view  of  the  counsel,  it  would  have  been  more  accurate 
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to  have  instructed  the  jury  to  give  the  highest  market  price  after  the 
sale;  but  surely  this  is  not  an  error  of  which  the  appellant  can  com- 
plain; for  if  the  two  acts  were  not  cotemporaneous^  that  of  the  sale 
was  first  in  time^  and  thus  the  instruction  might  have  prejudiced  the 
respondents^  while  it  was  impossible  that  it  could  prejudice  the  ap- 
pellant.   See  particularly,  Baldwin  v.  Burnett,  4  Gal.  392. 

II.  The  second  instruction  is  said  to  be  '^  clearly  erroneous";  and 
we  as  earnestly  think  it  clearly  correct.  The  guaranty  was  that  the 
pears  should  be  at  the  disposal  of  the  respondents  on  the  trees,  ^  free 
of  trouble  or  annoyance  from  other  parties."  Any  damages  which 
might  ordinarily,  and  did  result  from  the  breach,  ought  to  be  allowed ; 
and  such  damages  ought  to  be  given  under  the  general  averment  of 
damages.  As  we  understand  the  learned  counsel,  the  objection  does 
not  go  so  much  to. the  damages  themselves  as  to  their  being  given 
under  the  state  of  pleadings  in  thia-case.  In  all  this  we  think  the 
counsel  are  wrong.  The  record  does  show  such  averments,  perhaps 
not  so  technical  or  artistic  as  such  avermenti  should  be  made,  but 
still  sufficient  for  all  purposes  after  verdict.  Such  damagea  are 
clearly  allowable.    Eenyon  v.  Goodall,  3  Gal.  257. 

III.  The  third  instruction  given  is  said  to  be  clearly  erroneous. 
Now,  the  fair  presumption  is,  that  the  purchaaers  had  in  view  their 
general  business  as  fruit  dealers,  as  well  as  certain  particular  contracts 
which  they  had  assumed  to  perform,  all  of  which  would  have  been 
accommodated  by  their  getting  the  whole  of  the  fruit,  while  a  email 
part  of  it  would  have  been  valueless  and  even  prejudicial  to  them! 
And  yet  it  is  gravely  argued  that  the  respondents  otight  to  have  taken 
just  so  much  as  the  caprice  or  interest  of  the  appellant  would  allow. 
In  other  words,  they  were  obliged  to  recdve  just  to  much  as  was  to 
the  advantage  of  the  appellant,  although  at  their  sacrifice,  while  he 
was  permitted  to  retain  as  much  as  would  have  been  to  their  advan- 
tage. Such  a  view  of  the  instrument  is  too  absurd  to  be  tolerated! 
The  respondents  had  the  right  to  teeat  the  contract  as  entire,  and 
they  did  so. 

lY.  The  first  three  instructions  prayed  by  the  appellant  are  con- 
sidered together.  Thqr  are  to  the  effect  that  the  guaranty  of  the 
appellant  "  extended  only  to  the  acts  of  himself  or  others  inieieeted 
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in  tile  property,  and  not  as  against  the  acts  of  Btrangeis.  In  other 
words,  that  the  instrument  did  not  guarantee  against  the  wrongful  acts 
or  trespasses  of  all  the  world/'  etc.  The  guaranty  thus  restricted  in 
its  import  would  be  worse  than  idle,  and  valueless.  The  seller  of  & 
chattel  is  always  bound  upon  his  implied  warranty  of  title.  By  tha 
mere  force  of  law,  there  was  already  an  undertaking  of  the  effect 
now  ascribed  to  the  guaranty.  The  respondents  had  already  paid  the 
four  hundred  dollars,  and  the  property,  as  held  by  the  Court,  had 
already  vested  in  them;  but  they  were  doubtful  of  the  appellant's 
ability  to  perform,  and  anxious  for  further  assurance  against  the  inter- 
ference of  other  persons,  and  therefore  gave  the  additional  fifty  dollars 
for  the  guaranty  which  expressly  provided  that  the  fruit  should 'be  on 
the  trees  and  at  the  disposal  of  the  respondents  "  free  of  trouble  or 
annoyance  from  other  parties.''  If  not  intended  to  indemnify  against 
the  acts  of  strangers,  for  what  purpose  was  it  intended?  Prom  all 
the  drcurastances  characterizing  the  transaction,  as  well  as  the  natural 
and  obvious  import  of  the  terms,  it  is  difficult  even  to  imagine  that 
anything  other  than  the  interference  of  strangers  was  intended  to  be 
proyided  against  There  was  in  fact  nothing  else  necessary  to  the 
flsfety  of  the  respondents. 

We  submit  that  the  error  of  the  counsel  for  the  appellant  consisto 
mainly  in  their  considering  the  guaranty  "  as  similar  to  a  covenant  for 
quiet  enjoyment"  It  is  said  that  it  would  be  unreasonable  that  a 
''m^i  should  covenant  against  the  tortious  acts  of  strangers  which  he 
conld  not  foresee  or  prevent,*'  etc.  Now,  the  simple  answer  to  all  this 
is,  that  there  is  no  sort  of  analogy  between  a  covenant  for  quiet  enjoy- 
ment of  real  estate  and  that  now  under  review.  The  purdiasers  were 
never  permitted  to  take  the  possession,  so  that  there  is  wanting  the 
very  first  fact  to  warrant  ilie  assertion  of  the  supposed  analogy. 
There  was  a  constructive  possession  in  respondents  by  virtue  of  the 
sale;  but  that  does  not  relieve  the  appellant  here;  for  the  respond- 
ents were  to  have  the  pears  on  the  trees  at  their  disposal,  "  free  of 
trouble  or  annoyance  from  other  parties;:"  but  the  fruit  was  not  at 
their  disposal,  nor  free  of  trouble  or  annoyance  of  oHier  parties. 
Tkcre  was,  therefore,  a  breach  of  the  guaranty. 

Sedgwick  on  the  Measure  of  Damages,  already  cited,  will  through- 
Vcsu  XII.—12 
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out  show  the  dissimilarity  between  personal  and  real  contracts  as  to 
the  right  and  remedy. 

V.  The  fifth  instraction  prayed  by  the  appellant  bnt  raises  i^ain 
in  a  form  little  varied  the  question  as  to  the  entirety  of  the  contract, 
and  has  been  sufficiently  considered. 

YI.  The  sixth  instruction.  It  is  an  anomalous  doctrine  that  after 
a  man  has  paid  his  money  for  property^  and  taken  an  express  guaranty 
that  it  shall  be  at  his  disposal  "  free  of  trouble  or  annoyance  of  other 
parties/'  he  must  fight^  or  at  least  hazard  a  fight  for  it  before  he  can 
liave  any  remedy  over !  The  appellant  had  contracted  to  guard  against 
the  interferonce  of  others,  and  cannot  now  transfer  the  burden  which 
he  was  paid  for  assuming,  to  those  who  paid  him. 

Baldwin,  J.,  deliyered  the  opinion  of  the  Court  —  Terry,  0.  J* 

concurring. 

This  controversy,  which  has  been  going  on  a  long  time,  and  been 
heretofore  before  this  Court,  grew  out  of  a  contract  in  these  words: 

**  Having  this  day  sold  to  Messrs.  Dabovich  ft  Co.  fliree  shares  and 
one-fifth  of  one  share  of  the  pears  standing  on  the  trees  of  the  orchard 
of  San  Pablo,  which  orchard  is  divided  into  eight  shares,  T  hereby 
guarantee  to  said  Nicholas  Dabovich  &  Co.,  that  the  said  three  shares 
and  one-fifth  of  one  share  of  said  pears  will  be  at  their  disposal  on  the 
trees,  free  from  trouble  and  axmoyance  from  other  parties  to  them. 

^  (Signed,)  Jos.  EnsRia 

«  June  14th,  1856.* 

When  the  case  was  before  this  Court  (January  T.,  1868)  this 
contract  was  construed.  They  say,  ^from  Ihe  very  nature  of  the 
first  contract  of  sale,  the  delivery  took  place  as  soon  as  the  sale  was 
made.  So  far  as  the  sale  was  concerned,  they  became  the  owners  of 
the  fruit  upon  the  trees,  and  could  only  maintain  an  action  against  the 
defendant  in  case  he  converted  the  property  or  interfered  with  them 
in  picking  it.  As  to  the  guarantee,  its  effect  was  simply  that  the 
pears  should  be  on  the  trees  at  the  disposal  of  the  plaintiffs,  and  that 
they  should  not  be  disturbed  in  their  right  to  gather  them  by  third 
persons.    To  recover  on  this  contract,  it  was  necessary  to  allege  and 
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prove  either  that  the  frait  was  not  on  the  trees,  or  that  the  plaintiffs 
had  been  interfered  with  by  third  parties  gathering  it.  There  was  no 
necessity  for  any  demand  upon  the  defendant  unless  for  the  purpose 
of  enabling  him  to  comply  with  the  terms  of  his  guarantee/' 

This  opinion  was  giyen  on  appeal  from  the  Superior  Court  of  San 
Francisco  after  the  first  trial,  which  resulted  in  yerdict  and  judgment 
for  the  plaintiffs. 

On  the  remanding  of  the  case,  the  plaintiffs  amended  their  com- 
plaint This  pleading  set  out  the  con4;ract  in  its  words,  and  averred 
for  a  breach  of  it,  that  the  plaintiffs  went  to  the  orchard  to  gather  the 
pears  from  the  trees  on  which  they  were,  and  that  the  plaintiffs  were 
then  and  there  troubled  and  annoyed,  and  were  by  force,  and  arms, 
and  threats  of  violence,  ejected  from  the  orchard,  and  hindered  and 
prevented  from  gathering  the  pears;  that  the  defendant  waa  duly 
notified  of  this  hindrance;  that  the  defendant  utterly  refused  and 
neglected  to  deliver  the  pears  to  the  plaintiffs,  or  place  the  same  at 
the  disposal  of  the  plainti£b,  according  to  the  terms  of  the  contract, 
free  from  annoyance  or  trouble;  and  avers  damages  to  the  amount  of 
$3,000.  Issues  were  joined  on  this  complaint,  and  the  case  was  tried 
by  jury  under  the  directions  of  the  Court.  Sundry  instructions  were 
given  and  refused.    These  form  the  main  subject  of  review  here. 

It  has  been  seen  that  the  complaint  does  not  aver  any  causes  of 
special  damages.  Only  such  damages,  then,  as  were  the  natural  and 
necessaiy  consequence  of  the  breach  of  the  agreement  can  be  recov- 
ered. The  whole  guarantee,  as  we  understand  it,  amounts  to  this: 
that  the  defendant  owned  a  certain  portion  of  the  pears  grovdng  or 
hanging  on  the  trees  of  the  orchard;  Uiis  proportion  was  sold  to  plain- 
tiffs, with  a  right  to  go  and  gather  them,  and  the  defendant  warranted 
that  the  plaintiffs  should  not  be  disturbed  or  hindered  in  getting  thenu 
The  plaintiffs  wanted  no  trouble,  difBculty  of  law  suits  about  the  mat- 
ter, and  the  defendant  insured  them  against  this.  An  opposition  by 
force,  or  the  appearance  of  it,  authorized  the  plaintiffs  to  desist  from 
going  on  the  premises,  or  prosecuting  their  errand  in  gathering  or 
attempting  to  gather  the  fruit;  and  this  opposition  gave  the  plaintiffs 
a  right  of  action.  The  measure  of  damages  was  the  injury  done,  which 
was  the  loss  of  the  pears.    The  value  of  these  was  the, standard  of 
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of  the  principal  named  in  the  bill;  and  Nicholls  signed  as  agent.    See 
.that  case^  7  Cal.  Beports,  page  535. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Terbt,  C.  J., 
concurring. 

The  defendant  made  his  promissory  note,  signing  it  "  R.  C.  Clark, 
Trustee/'  On  the  trial  he  offered  to  show  that  the  agreement  at  the 
time  he  made  it  was,  that  he  was  not  to  be  personally  liable,  but  that 
the  payment  was  to  be  made  out  of  a  trust  fund,  of  which  he  was 
trustee.  This  evidence  was  rejected  by  the  Court  as  inadmissibk-, 
and  the  defendant  appeals. 

It  will  be  perceived,  that  the  tendency  of  the  proffered  testimony 
was  in  effect,  to  deny  to  the  note  the  obligation  it  imported.  The  evi- 
dence proposed  alters  so  far  the  contract  as  it  appears,  as  to  show  that 
instead  of  Clark's  being  bound  to  pay  at  all  events,  or  individually,  he 
was  only  to  pay  out  of  a  particular  fund,  and,  of  course,  not  to  pay  it 
at  all  if  the  fund  failed.  If  the  word  trustee  had  not  been  afl&xed  to 
the  signature  of  Clark,  it  is  clear  that  no  such  proof  could  be  made, 
for  it  would  clearly  contradict  the  writing.  It  is  argued,  however, 
that  the  addition  of  this  term  is  sufficient  to  vary  the  rule. 

Story  OB  Promissory  Notes,  sec.  63,  says:  **As  to  trustees,  g^uard- 
ians,  executors  and  administrators^  and  other  persons,  acting  en  autre 
droit,  they  are  by  law  generally  held  personally  liable  on  promissorv 
notes,  because  they  have  no  authority  to  bind,  ex  directo,  the  persons 
for  whom,  or  for  whose  benefit,  or  for  whose  estate  they  act;  and 
hence,  to  give  any  validity  to  the  note,  they  must  be  deemed  person- 
ally  boxmd  as  makers.  It  is  true  that  they  may  exempt  themselvejs 
from  personal  responsibility,  by  using  clear  and  explicit  words  to  show 
that  intention;  but,  in  the  absence  of  such  words,  the  law  will  hold 
them  bound.  Thus,  if  an  executor  or  administrator  should  make  or 
indorse  a  note  in  his  own  name,  adding  thereto  the  words  '  as  execu- 
tor/ or  *  as  administrator,*  he  would  be  personally  responsible  thereon. 
If  he  means  to  limit  his  responsibility,  he  should  confine  his  stipu- 
lation to  pay  out  of  the  estate.*'  Story  on  Agency,  p.  176,  asserts 
the  same  doctrine. 

The  question  here  is  not,  as  the  counsel  for  the  appellant  has  ingen- 
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iously  suggested,  ir^ether  a  principal  can  be  bound  on  an  unsealed  con- 
tract^ where  the  *  /riting  intimates  and  notifies,  by  general  words^  the 
fact  of  agency,  uid  parol  evidence  explanatory  of  the  fact  intimated  is 
giyen.  But  h«re  there  is  no  doubt  that  the  person  signing  as  trustee 
was  bound ;  but  he  wishes  to  prove  that  he  was  to  be  bound  only  in  a 
certain  way,  that  is,  to  pay  out  of  a  particular  fund*  It  ia  not  pre- 
tended that  any  one  else  was  bound  by  this  contract.  No  authority  is 
shown  in  Clark  to  bind  the  beneficiaries  in  this  trust  by  this  note.  In 
form  and  legal  effect  the  note  binds  him  to  pay  this  amount;  but  he 
wishes  to  add  to  this  note  another  term,  namely,  that  he  was  only  to 
my  it  out  of  a  certain  fund ;  and  this,  he  wishes  to  prove,  was  a  oon- 
emporaneous  parol  agreement  But  the  rule  is,  that  the  written  con- 
tract is  considered  definitive  agreement  of  the  parties,  and  parol 
xmversations  and  understandings  are  all  merged  in  it.  It  ia  the  only 
authentic  evidence  of  the  understanding  of  the  parties. 

Nor  will  it  do  to  say  that  the  evidence  is  admissible,  as  showing  a 
want  of  consideration  for  the  note.  It  does  not  tend  to  prove  that 
diere  was  no  such  consideration  as  is  acknowledged  by  the  terma  of  tiie 
note,  but  that  ijiere  was  no  such  contract  as  that  alleged. 

It  is,  at  last,  the  common  case  of  an  attempt  to  contradict  the  ienns 
of  a  written  contract  by  paid* 

Judgment  aGBrmed. 


DABOVICH  ft  CO.  V.  EMEBIO. 

In  a  coDtniet  for  the  sale  of  a  oefrtain  Btiiii1>«r  of  shant  of  friilt  growlBg  on  the 
trees  of  an  orchard,  owned  hi  sharoo,  whoro  the  vendor  irnaranteed  to  the 
Tendee  that  the  shares  of  fmlt  should  he  at  his  disposal  on  the  trees,  free 
from  tronble  and  annoyance  from  other  parties;  on  hreach  of  such  eon  tract, 
where  no  special  danmge  ts  alleged,  the  measvre  of  damage  Is  tlio  highest 
market  price  of  the  fmlt  on  the  trees  at  the  orchard.  If  there  is  any  market 
▼alne  for  It  there ;  If  not,  then  if  the  vendee  Is  prepared  to  gather  it  and  carry 
It  to  the  market,  the  market  value  there,  less  the  cost  of  gathering  and  carriage. 

If  other  .ptrtons  wore  In  possession  of  the  orchard  when  vendee  went  there  to 
gpitber  the  fruit,  and  if  those  persons  forbade  him  or  his  agents  and  servants 
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from  going  In  and  gathering  the  fmlt  parehaMd,  and  if  the  vendee  eoold 
not  have  done  ao  without  riak  of  personal  collision  or  violence,  then  the 
guaranty  was  broken,  and  though  the  vendee  might  have  been  permitted  to 
gather  a  portion  of  the  fruit  bought,  hut  not  all,  he  had  a  right  to  come 
away  and  hold  the  defendant  responsible  on  the  guaranty,  as  he  was  not 
bound  to  take  a  portion  of  his  contract. 
▲  Jury  cannot  give  compensation  for  loss  of  time,  remuneration  for  wages  paid, 
etc.,  unless  there  is  an  ailegaUoin  in  the  complaint  as  to  these  mattan. 

Appiul  fram  the  Fourth  District,  Goimtj  of  San  Francisco. 

This  was  aii  action  in  the  Oonrt  bdow  for  a  breach  of  contract. 
The  plaifitifB^  wbo  aie  froit  dealers  in  San  Francisco,  purchased  of 
tlie  defendant,  for  the  sum  of  four  hundred  dollais,  sizteen-fortietiis 
of  the  pears  f2:rowing  in  a  certain  orchard.  After  sudi  sale;^  tiie 
defendaBti  tor  Vbtt  ooniridefatiOB  of  fifty  doUars,  ezecobsd  the  follow- 
ing goannty: 

*^  Having  this  day  sold  to  Messrs.  Nicholas  Dabovich  ft  Oo.  three 
shares  and  one-fifth  of  one  share  of  the  pears  standing  on  the  trees  of 
the  orchard  of  San  Pablo,  which  orchard  is  divided  into  eight  shares, 
I  hereby  guarantee  fo  Nicholas  Dabovich  ft  Co.  that  the  said  three 
shares  and  one-fifth  of  one  share  will  be  at  their  disposal  on  the  treeSy 
free  of  trouble  or  annoyance  from  other  parties  to  them. 

^Joseph  Ekbbiok. 

*'  San  Francisco,  June  14,  1866.*' 

The  plaintiflFs  alleged  a  demand  and  refusal  on  the  part  of  the 
defendant.  To  this  complaint  there  was  a  demurrer,  which  was  over- 
ruled, and  a  judgment  for  the  plaintillB. 

From  this  judgment  the  defendant  appealed  to  this  Court,  and  at 
the  January  Term,  1857,  (see  7  Cal.  Bep.  209,)  this  Court  reversed 
the  judgment  of  the  Court  below,  and  remanded  the  cause  with  leave 
to  the  plaintiff  to  amend  his  complaint 

On  the  remanding  of  the  case,  the  plaJntifliB  amended  their  com- 
plaint. The  pleading  set  out  the  contract  in  its  words,  and  averred 
for  a  breach  of  it,  that  the  plaintiffs  went  to  Ae  orchard  to  gather  the 
pears  from  the  trees  on  which  they  were,  and  thai;  the  plaintifliB  were 
then  and  there  troubled  and  annoyed,  and  were  by  force,  and  arms. 
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and  threats  of  violence,  ejected  from  the  orchard,  and  hindered  and 
prevented  from  gathering  the  pears;  that  the  defendant  was  dnly 
notified  of  this  hindrance;  that  the  defendant  utterly  refused  and 
neglected  to  deliver  the  pears  to  the  plaintiffs,  or  place  the  same  at 
the  disposal  of  the  plaintiffs,  according  to  the  terms  of  the  contract, 
free  from  annoyance  or  trouble;  and  avers  damages  to  the  amount  of 
$3,000.  Issues  were  joined  on  this  complaint,  and  the  case  was  tried 
by  a  jury,  under  the  directions  of  the  Court. 

The  Court  gave  to  the  ].ury,  at  the  request  of  the  plaintiff,  the  fol- 
lowing instructions: 

Ist  ^  That  if  the  jury  should  find  for  plaintiff,  then  the  measure  of 
damages  is  the  highest  value  or  marWet  price  of  the  pears  on  the 
trees,  since  the  first  demand  for  the  delivery  of  the  same." 

2d.  '^  That  in  the  estimate  of  damages,  they  shall  also  allow  the 
loss  of  time,  value  of  services,  and  wages  caused  by  the  failure  of 
defendant  to  perform  his  oontimct.'^ 

3d.  '^  That  the  contract  and  guaranty  was  entire,  and  fhe  plain- 
tiffs had  the  right  to  vefuse  te  ineeive  a  portion  of  the  fruit  without 
the  whole.*' 

The  defendant  requested  the  Court  to  give  to  the  jury  six  written 
instructions,  all  of  which  were  refused.  The  first  three  are  in  effect, 
that  the  guaranty  or  indemnity  of  the  defendant  extended  only  to  the 
acts  of  himself  or  others  interested  in  the  property,  and  not  against 
the  acts  of  strangers. 

The  fourth  and  fifth  instructions  are  in  substance  that  the  true  rule 
of  damages  in  the  cam  was,  that  if  the  plaintiffs  were  molested  or 
annoyed  in  gathering  some  of  the  pears,  but  not  all  of  them,  then 
they  could  only  recover  for  the  value  of  the  pears  on  the  trees,  as  to 
sadk  portions  to  which  the  molestation  and  annoyance  extended. 

The  sixth  instruction  is  as  follows:  ''That  to  enable  plaintiffs  to 
recover  at  all,  the  evidence  must  satisfy  the  jury  that  the  plaintifb 
were  so  far  annoyed  or  molested  in  gathering  the  pears  thus  bought, 
that  further  persiBtenee  on  their  part  to  gather  them  would  have  been 
repelled  by  force,  or  have  led  to  a  breach  of  peace.** 

Plaintiffis  had  verdict  and  judgment.  Defendant  moved  the  Court 
for  a  new  trial,  which  was  denied,  and  he  appealed  to  this  Court. 
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Sloan  &  Hartnum  for  Appellant 

The  Court  erred  in  giving  plaintiflfs*  instractions  to  the  jury. 

I.  The  first  part  of  the  first  instruction,  as  to  the  measure  of  dam- 
ages,  is  probably  correct^  disconnected  with  the  latter  part  of  th« 
instruction  as  to  the  demand  and  refusal.  The  instruction,  as  it 
stands,  proceeds  upon  the  hypothesis  that  a  demand  and  refusal  is 
necessary  to  fix  a  liability.  The  Supreme.  Court  has  already  decided 
in  the  case  that  a  demand  and  refusal  was  no  breach  of  contract;  yet 
in  the  vezy  outset  we  find  this  same  thing  clinging,  like  the  shirt  of 
Nessus,  to  the  plaintiff s'  case. 

The  second  instruction  is  clearly  erroneous.  It  is  instructing  the 
jury  to  give  special  damages.  No  claim  for  special  damages  is  claimed 
in  the  amended  complaint;  and  certainly  plaintiffs  cannot  recover 
more  than  they  claim.  The  only  damages  daimed  were  for  the  value 
of  the  pears;  yet  here  we  have  the  Court  instructing  the  jury  that, 
in  addition  to  that  they  shall  alao  allow  for  loss  of  time,  value  of  ser- 
vices, and  wages ! 

.  The  third  instruction  is  clearly  erroneous,  and  that  it  tended  to  the 
injury  of  the  defendant  on  &e  trial  there  can  be  no  question.  From 
the  testimony  of  nearly  every  witness  examined,  it*  appears  that  the 
plaintiffs  might  have  received  a  portfon,  if  not  all  their  fruit,  had  th^ 
seen  proper  so  to  do.  A  portion,  at  leasts  was  at  their  disposal,  even 
had  tidey  been  troubled  and  molested  in  procuring  the  balance.  The 
instrument  in  question,  given  by  the  defendant  to  the  plaintiffs,  and 
which  is  the  basis  of  the  action,  is  precisely  what  it  purports  to  be, 
and  nothing  more  or  less,  to  wit,  a  guaranteding  or  indemnifying 
instrument,  and  intended  to  make  plaintiffs  whole  as  to  such  part  of 
the  fruit  as  they  should  not  be  able  to  procure  without  trouble  or 
molestation.  If  they  could  not  procure  a  portion  of  the  fruit,  for  that 
portion  the  defendant  was  bound  to  indemnify  them,  and  no  more.  If 
they  could  not  procure  any,  then  the  defendant  was  bound  to  them 
for  the  whole. 

II.  The  Court  erred  in  refusing  to  give  to  the  jury  the  instmo- 
tions  prayed  for  by  the  defendant. 

The  first  three  of  these  instructions  we  shall  examine  together. 
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They  are,  in  effect,  that  the  guaranty  or  indemnity  of  the  defendant 
extended  only  to  the  acts  of  himself  or  others  interested  in  the  prop- 
erty, and  not  against  the  acts  of  strangers.  In  other  words,  that  the 
instnunent  did  not  guarantee  against  wrongful  acts  or  trespasses  of 
all  the  world,  but  against  the  trouble  and  annoyance  only  of  such  par- 
ties as  had  an  interest  or  title,  paramount,  or  otherwise,  in  the  prop- 
erty. This  is  apparent  froin  the  instrument  itself,  as  well  as  from 
analogous  principles. 

The  covenant  in  the  instrument  at  bar  is  similar  to  the  coyenant  in 
a  deed  for  quiet  enjoyment.  In  fact,  a  covenant  against  trouble  and 
annoyance  is  nothing  more  or  less  than  a  covenant  for  quiet  enjoy- 
ment. Eawle  on  Covenants  for  Title,  p.  147;  Greenby  v.  Wilcox,  3 
J.  R.,  p.  1;  FoUiard  v.  Wallace,  2  J.  R.,  p.  403;  Kent  v.  Welch,  7 
J.  B.,  p.  258;  Walter  v.  Hele,  2  Saund.  180,  n.  la 

The  correctness  or  incorrectness  of  the  refusal  to  give  the  sixth 
instniction  depends  upon  a  simple  proposition  —  did  the  sale  in  the 
ca8e  pass  the  defendants  title  in  the  property  to  plaintiffs?  If  so, 
then  the  plaintiffs  had  the  right  to  reduce  their  property  to  posses- 
sion; and  if  they  found  their  property  in  the  possession  of  a  wrong- 
doer, who  was  disposed  to  hold  it  by  force,  th^i  they  had  a  right  to 
use  force  against  force.  The  instruction  prayed  for  did  not  even  go  to 
this  extent,  and  we  submit  that  it  was  error  in  the  Court  to  refuse  it. 

P.  L.  Edwards  for  Bespondenta. 

L  There  was  no  error  in  the  first  instruction  prayed  for  by  the 
respondents.  That*  this  instruction  announces  the  true  rule  of  dam- 
ages in  the  case,  is  shown  by  Sedgwick  on  the  Measure  of  Damages, 
258,  et  ssq. 

If  this  instruction  assumed  that  a  demand  for  the  pears,  and  a 
refusal  to  deliver,  was  necessary  to  give  a  cause  of  action  to  the 
respondents,  as  intimated  by  the  appellant,  then  there  may  be  error 
in  the  record,  but  not  such  as  he  can  assign;  for  it  was  against  the 
respondents. 

The  contract  of  sale  was,  exactly  speaking,  precedent  to  that  of 
the  guaranty,  but  in  legal  effect  they  were  cotemporaneous  act&. 
Perhaps  in  the  view  of  the  counsel,  it  would  have  been  more  accurate 
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to  have  iiiBtrticted  the  jury  to  give  the  highest  market  price  after  the 
sale;  but  surely  this  is  not  an  error  of  which  the  appellant  can  com- 
plain; for  if  the  two  acts  were  not  cotemporaneous,  that  of  the  sale 
was  first  in  time,  and  thus  the  instruction  might  have  prejudiced  the 
respondents^  while  it  was  impossible  that  it  could  prejudice  the  ap- 
pellant.   See  particularly,  Baldwin  i;.  Burnett,  4  Cal.  392. 

II.  The  second  instruction  is  said  to  be  '^  clearly  erroneous '';  and 
we  as  earnestly  think  it  clearly  correct.  The  guaranty  was  that  the 
pears  should  be  at  the  disposal  of  the  respondents  on  the  trees,  ^free 
of  trouble  or  annoyance  from  other  parties."  Any  damages  which 
might  ordinarily,  and  did  result  from  the  breach,  ought  to  be  allowed ; 
and  such  damages  ought  to  be  given  under  the  general  averment  of 
damages.  As  we  understand  the  learned  counsel,  the  objection  does 
not  go  so  much  to. the  damages  thonselves  as  to  their  being  giyen 
under  the  state  of  pleadings  in  this-  case.  In  all  this  we  think  the 
counsel  are  wrong.  The  record  does  show  such  averments,  perhape 
not  80  technical  or  artistic  as  such  averments  should  be  made,  Imt 
still  sufficient  for  all  purposes  after  verdict  Such  damages  are 
clearly  allowable.    Kenyon  v.  Goodall,  3  Gal.  257. 

III.  The  third  instruction  given  is  said  to  be  clearly  erroneons. 
Now,  the  fair  presumption  is,  that  the  purchaaers  had  in  view  their 
general  business  as  fruit  dealers,  as  well  as  certain  particular  contracts 
which  they  had  assumed  to  perform,  all  of  which  would  have  been 
accommodated  by  their  getting  the  whole  of  the  fruit,  while  a  small 
part  of  it  would  have  been  valueless  and  even  prejudicial  to  them! 
And  yet  it  is  gravely  argued  that  the  respondents  ought  to  hare  taken 
just  so  much  as  the  caprice  or  interest  of  the  appellant  would  allow. 
In  other  words^  they  were  obliged  to  receive  just  so  much  as  was  to 
the  advantage  of  the  appellant,  although  at  their  sacrifice,  while  he 
was  permitted  to  retain  as  much  as  would  have  been  to  their  advan- 
tage. Such  a  view  of  the  instrument  is  too  absurd  to  be  tolerated! 
The  respondents  had  the  right  to  treat  the  contract  as  entire,  and 
they  did  so. 

lY.  The  first  three  instructions  prayed  by  the  appeUant  are  con- 
sidered together.  They  are  to  the  effect  that  the  guaranty  of  the 
appellant  ''  extended  only  to  the  acts  of  himself  or  cythers  inteieeted 
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in  tlie  pTopcity,  and  not  as  against  the  acts  of  atrangers.  In  other 
words,  that  the  instrument  did  not  guarantee  against  the  wrongful  acts 
or  trespasses  of  all  the  world/'  etc.  The  guaranl^  thus  restricted  in 
its  import  would  be  worse  than  idle,  and  valueless.  The  seller  of  a 
chattel  is  always  bound  upon  his  implied  warrant}'  of  title.  By  the 
mere  force  of  law,  there  was  already  an  undertaking  of  the  effect 
now  ascribed  to  the  guaranty.  The  respondents  had  already  paid  the 
four  hundred  dollars,  and  the  property,  as  held  by  the  Court,  had 
already  vested  in  them;  but  they  were  doubtful  of  the  appellants 
ability  to  perform,  and  anxious  for  further  assurance  against  the  inter- 
ference of  other  persons,  and  therefore  gave  the  additional  fifty  dollars 
for  the  guaranty  which  expressly  provided  that  the  fruit  should  'be  on 
the  trees  and  at  the  disposal  of  the  respondents  "  free  of  trouble  or 
annoyance  from  other  parties.*'  If  not  intended  to  indemnify  against 
the  acts  of  strangers,  for  what  purpose  was  it  intended?  From  all 
the  circumstances  characterizing  the  transaction,  as  well  as  the  natural 
and  obvious  import  of  the  terms,  it  is  difficult  even  to  imagine  that 
anything  other  than  the  interference  of  strangers  was  intended  to  be 
provided  against  Theie  was  in  fact  nothing  else  necessary  to  the 
safety  of  the  respondents. 

We  submit  that  the  error  of  the  counsel  for  the  appellant  consista 
mainly  in  their  considering  the  guaranty  ^*  as  similar  to  a  covenant  for 
quiet  enjoyment"  It  is  said  that  it  would  be  unreasonable  that  a 
^miui  should  covenant  against  the  tortious  acts  of  strangers  which  he 
conW  not  foresee  or  prevent,"  etc.  Now,  the  simple  answer  to  all  this 
IS,  that  there  is  no  sort  of  analogy  between  a  covenant  for  quiet  enjoy- 
ment of  real  estate  and  that  now  under  review.  The  purchasers  were 
never  permitted  to  take  the  possession,  so  that  there  is  wanting  the 
veiT  first  fact  to  warrant  the  assertion  of  the  supposed  analogy. 
There  was  a  constructive  possession  in  respondents  by  virtue  of  the 
sale;  but  that  does  not  relieve  the  appellant  here;  for  the  respond- 
ents were  to  have  the  pears  on  the  trees  at  their  disposal,  "  free  of 
trouble  or  annoyance  from  other  parties;:"  but  the  fruit  was  not  at 
their  disposal,  nor  free  of  trouble  or  annoyance  <rf  other  parties 
There  was,  therefore,  a  breach  of  the  guaranty. 

Sedgwick  on  tbc  Measure  of  Damages,  already  cited,  will  fhrougb* 
Vol.  XII.— IJ 
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out  show  the  dissimilarity  between  personal  and  real  contracts  as  to 
the  right  and  ranedy. 

y.  The  fifth  instmction  prayed  by  the  appdlant  but  raises  again 
in  a  form  little  varied  the  question  as  to  the  entirely  of  the  contract, 
and  has  been  sufficiently  considered. 

VI.  The  sixth  instruction.  It  is  an  anomalous  doctrine  tiiat  after 
a  man  has  paid  his  money  for  property,  and  taken  an  express  guaranty 
that  it  shall  be  at  his  disposal  '^  free  of  trouble  or  annoyance  of  other 
parties/'  he  must  fight,  or  at  least  hazard  a  fight  for  it  before  he  can 
have  any  remedy  over !  The  appellant  had  contracted  to  guard  against 
the  interference  of  others,  and  cannot  now  transfer  the  burden  which 
he  was  paid  for  assuming,  to  those  who  paid  him. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Tbret,  C.  J. 

concurring. 

This  controversy,  which  has  been  going  on  a  long  time,  and  been 
heretofore  before  this  Court,  grew  out  of  a  contract  in  these  words: 

^  Having  this  day  sold  to  Messrs.  Dabovich  ft  Co.  three  shares  and 
one-fifth  of  one  share  of  the  pears  standing  on  the  trees  of  the  orchard 
of  San  Pablo,  which  orchard  is  divided  into  eight  shares,  I  herd[)y 
guarantee  to  said  Nicholas  Dabovich  ft  Co.,  that  the  said  three  shares 
and  one-fifth  of  one  share  of  said  pears  will  be  at  their  disposal  on  tbe 
trees,  free  from  trouble  and  annoyance  from  other  parties  to  them. 

^  (Signed,)  Jos.  EiCBBia 

« June  14£h,  1856.* 

When  the  case  was  before  this  Court  (January  T.,  1858)  this 
contract  was  construed.  They  say,  ^from  tiie  very  natore  of  fbe 
first  contract  of  sale,  the  delivery  took  place  as  soon  as  the  sale  waa 
made.  So  far  as  the  sale  was  concerned,  they  became  the  owners  of 
the  fruit  upon  the  trees,  and  could  only  maintain  an  action  against  tho 
defendant  in  case  he  converted  the  property  or  interfered  with  them 
in  picking  it.  As  to  the  guarantee,  its  effect  was  simply  that  the 
pears  should  be  on  the  trees  at  the  disposal  of  the  plaintiffs,  and  that 
they  phould  not  be  disturbed  in  their  right  to  gather  them  by  third 
persons.    To  recover  on  this  contract,  it  was  necessary  to  allege  and 
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prove  either  that  the  fruit  was  not  on  the  trees,  or  that  the  plaintiffs 
bad  been  interfered  with  by  third  parties  gathering  it.  There  was  no 
necessity  for  any  demand  npon  the  defendant  unless  for  the  purpose 
of  enabling  him  to  comply  with  the  terms  of  his  guarantee/' 

This  opinion  was  given  on  appeal  from  the  Superior  Court  of  San 
Francisco  after  the  first  trial,  which  resulted  in  verdict  and  judgment 
for  the  plaintiffs. 

On  the  remanding  of  the  case,  the  plaintiffs  amended  their  oom- 
pkint  This  pleading  set  out  the  contract  in  its  words,  and  averred 
for  a  breach  of  it,  that  the  plaintiffs  went  to  the  orchard  to  gather  the 
pears  from  the  trees  on  which  they  were,  and  that  the  plaintiffs  were 
then  and  there  troubled  and  annoyed,  and  were  by  force,  and  arms, 
and  threats  of  violence,  ejected  from  the  orchard,  and  hindered  and 
prevented  from  gathering  the  pears;  that  the  defendant  was  duly 
notified  of  this  hindrance;  that  the  defendant  utterly  refused  and 
neglected  to  deliver  the  pears  to  the  plaintiffs,  or  place  the  same  at 
the  disposal  of  the  plaintiffiB,  according  to  the  terms  of  the  contract, 
free  from  annoyance  or  trouble;  and  avers  damages  to  the  amount  of 
$3,000.  Issues  were  joined  on  this  complaint,  and  the  case  was  tried 
by  jury  under  the  directions  of  the  Court.  Sundry  instructions  were 
given  and  refused.    These  form  the  main  subject  of  review  here. 

It  has  been  seen  that  the  complaint  does  not  aver  any  causes  of 
special  damages.  Only  such  damages,  then,  as  were  the  natural  and 
necessary  consequence  of  the  breach  of  the  agreement  can  be  recov- 
ered. The  whole  guarantee,  as  we  understand  it,  amounts  to  this: 
that  the  defendant  owned  a  certain  portion  of  the  pears  growing  or 
hanging  on  the  trees  of  the  orchard;  this  proportion  was  sold  to  plain- 
tiffs, with  a  right  to  go  and  gather  them,  and  the  defendant  warranted 
that  the  plaintiffs  should  not  be  disturbed  or  hindered  in  getting  them. 
The  plaintiffs  wanted  no  trouble,  difficulty  or  law  suits  about  the  mat- 
ter, and  the  defendant  insiired  them  against  this.  An  opposition  by 
force,  or  the  appearance  of  it,  authorized  the  plaintiffs  to  desist  from 
going  on  the  premises,  or  prosecuting  their  errand  in  gathering  or 
attempting  to  gather  the  fruit;  and  this  opposition  gave  the  plaintiffs 
a  right  of  action.  The  measure  of  damages  was  the  injury  done,  which 
was  the  loss  of  the  pears.    The  value  of  these  was  the, standard  of 
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of  the  principal  named  in  the  bill;  and  Nicholls  signed  as  agent.    See 
.that  case,  7  Cal.  Beports,  page  535. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Tebst,  C.  J., 
concurring. 

The  defendant  made  his  promissory  note,  signing  it  "  S.  C.  Clark, 
Trustee."  On  the  trial  he  offered  to  show  that  the  agreement  at  the 
time  he  made  it  was,  that  he  was  not  to  be  personally  liable,  but  that 
the  payment  was  to  be  made  out  of  a  trust  fund,  of  which  he  was 
trustee.  This  evidence  was  rejected  by  the  Court  as  inadmissible, 
and  the  defendant  appeals. 

It  will  be  perceived,  that  the  tendency  of  the  proffered  testimony 
was  in  effect,  to  deny  to  the  note  the  obligation  it  imported.  The  evi- 
dence proposed  alters  so  far  the  contract  as  it  appears,  as  to  show  that 
instead  of  Clark's  being  bound  to  pay  at  all  events,  or  individually,  he 
was  only  to  pay  out  of  a  particular  fund,  and,  of  course,  not  to  pay  it 
at  all  if  the  fund  failed.  If  the  word  trustee  had  not  been  aflSxed  to 
the  signature  of  Clark,  it  is  clear  that  no  such  proof  could  be  made, 
for  it  would  clearly  contradict  the  writing.  It  is  argued,  however, 
that  the  addition  of  this  term  is  sufficient  to  vary  the  rule. 

Story  on  Promissory  Notes,  sec.  63,  bsljb:  ^As  to  trustees,  guard- 
ians, executors  and  administrators,  and  other  persons,  acting  en  autr^ 
droit,  they  are  by  law  generally  held  personally  liable  on  promissory 
notes,  because  they  have  no  authority  to  bind,  ex  directo,  the  persons 
for  whom,  or  for  whose  benefit,  or  for  whose  estate  they  act;  and 
hence,  to  give  any  validity  to  the  note,  they  must  be  deemed  perspn- 
ally  bound  as  makers.  It  is  true  that  they  may  exempt  themselve;? 
from  personal  responsibility,  by  using  clear  and  explicit  words  to  show 
that  intention;  but,  in  the  absence  of  such  words,  the  law  will  hold 
them  bound.  Thus,  if  an  executor  or  administrator  should  make  or 
indorse  a  note  in  his  own  name,  adding  thereto  the  words  *  as  execu- 
tor,* or  *  as  administrator,'  he  would  be  personally  responsible  thereon. 
If  he  means  to  limit  his  responsibility,  he  should  confine  his  stipu- 
lation to  pay  out  of  the  estate.''  Story  on  Agency,  p.  176,  asserts 
the  same  doctrine. 

The  question  here  is  not,  as  the  counsel  for  the  appellant  has.ingen- 
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iously  suggested,  v^ether  a  principal  can  be  bound  on  an  unsealed  con- 
tract^ where  the  '  /riting  intimates  and  notifies,  by  general  words,  the 
fact  of  agency,  <uad  parol  evidence  explanatory  of  the  fact  intimated  is 
given.  But  here  there  is  no  doubt  that  the  person  signing  as  trustee 
was  bound;  but  he  wishes  to  prove  that  he  was  to  be  bound  only  in  a 
certain  way,  that  is,  to  pay  out  of  a  particular  fund.  It  ia  not  pre- 
tended that  any  one  else  was  bound  by  this  contract  No  authority  is 
shown  in  Clark  to  bind  the  beneficiaries  in  this  trust  by  this  note.  In 
form  and  legal  effect  the  note  binds  him  to  pay  this  amount;  but  he 
wishes  to  add  to  this  note  another  term,  namely,  that  he  was  only  to 
ny  it  out  of  a  certain  fund ;  and  thia,  he  wishes  to  prove,  was  a  con- 
emporaneous  parol  agreement  But  the  rule  is,  that  the  written  con- 
tract is  considered  definitive  agreement  of  the  parties,  and  parol 
nnversations  and  understandings  are  all  merged  in  it  It  is  the  only 
authentic  evidence  of  the  understanding  of  the  parties. 

Nor  will  it  do  to  say  that  the  evidence  is  adnusaible,  as  showing  a 
vant  of  consideration  for  the  note.  It  does  not  tend  to  prove  that 
there  was  no  such  consideration  as  is  acknowledged  by  the  terms  of  the 
note,  but  that  there  was  no  such  contract  as  that  alleged. 

It  is,  at  last,  the  common  case  of  an  attempt  to  contradict  the  terms 
of  a  written  contract  by  paroL 

Judgment  affirmed. 


DABOVICH  ft  CO.  V.  EMEBIO. 

In  a  contrmet  for  the  sale  of  a  oertaln  nnmtwr  of  shano  of  fntt  growfag  oa  the 
trees  of  an  orchard,  owned  In  aharea,  where  the  yendor  goaranteed  to  the 
Tendee  that  the  ahares  of  fmlt  ahoald  he  at  hla  dlapoeal  on  the  treee,  free' 
from  trouble  and  annoyance  from  other  parttea ;  on  hreach  of  anch  contract, 
where  no  special  damage  ta  alleged,  the  meaanre  of  damage  la  the  highest 
market  price  of  the  fmlt  on  the  treea  at  the  orchard,  if  there  la  any  market 
▼nine  for  it  there ;  if  not  then  If  the  vendee  la  prepared  to  gather  It  and  carry 
It  to  the  market,  the  market  yalne  there,  leas  the  cost  of  gathering  and  carriage. 

If  other  .ptraona  were  In  poaaeasion  of  t^e' orchaiH  when  vendee  went  there  to 
Other  the  fmlt,  and  If  thoae  peraona  forhade  him  or  lila  agenta  and  serrajota 
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from  solng  In  and  gathering  tlie  fmlt  parchased,  and  if  the  vendee  could 
not  have  done  ao  without  rlak  of  personal  collision  or  violence,  then  the 
guaranty  was  broken,  and  though  the  vendee  might  have  been  permitted  to 
gather  a  portion  of  the  fruit  bought,  bat  not  all,  he  had  a  right  to  oome 
away  and  hold  the  defendant  responsible  on  the  guaranty,  as  he  was  not 
bound  to  take  a  portion  of  his  contract 
▲  Jury  cailnot  give  compensation  for  loss  of  time,  remuneration  for  wages  paid, 
etc.,  unlesa  there  Is  an  allegation  In  the  complaint  aa  to  theae  matteta. 

Appbal  fram  the  Fourth  District,  County  of  San  Francisco. 

This  was  ah  action  in  the  Court  bdow  for  a  breadi  of  contract 
The  plaifitifB^  wbo  tie  froit  dealers  in  San  Francisco,  purchased  of 
the  defendant,  for  the  sum  of  four  hundred  dollais,  sixteen-fortietiis 
of  the  pears  <rrowiQg  in  a  certain  orchard.  After  sudi  sale,  tiie 
defendanti  tor  the  ooniridefatite  of  fifty  doUarB,  executed  the  follow- 
ing guaranty: 

''  Having  this  day  sold  to  Messrs.  Nicholas  Dabovieh  ft  Oo.  three 
shares  and  one-fifth  bf  one  share  of  the  pears  standing  on  the  trees  of 
the  orchard  of  San  Pablo,  which  orchard  is  divided  into  eight  shares, 
I  hereby  guarantee  to  Nicholas  Dabovieh  ft  Co.  that  the  said  three 
shares  and  one-fifth  of  one  share  will  be  at  their  disposal  on  the  treeSy 
free  of  trouble  or  annoyance  from  other  parties  to  them- 

^Joseph  Eksbioh. 

''  San  Francisco,  June  14,  ISSe.** 

The  plaintiifs  alleged  a  demand  and  refusal  on  the  part  of  tiie 
defendant.  To  this  complaint  there  was  a  demurrer,  which  was  orer- 
ruled,  and  a  judgment  for  the  plaintiffs. 

From  this  judgment  the  defendant  appealed  to  this  Court,  and  at 
the  January  Term,  1867,  (see  7  Cal.  Bep.  209,)  this  Court  reversed 
the  judgment  of  the  Court  below,  and  remanded  the  cause  with  leave 
to  the  plaintiff  to  amend  his  complaint 

On  the  remanding  of  the  case,  the  plafntiffe  amwided  their  oom- 
plaint.  The  pleading  set  out  the  contract  in  its  words,  and  averred 
for  a  breach  of  it,  that  the  plaintiffs  went  to  the  orchard  to  gather  flie 
pears  from  the  trees  on  which  they  were,  and  thai;  the  plaintifh  werls 
then  and  there  troubled  and  annoyed,  and  were  by  force,  and  arms. 
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and  threats  of  violence,  ejected  from  the  orchard,  and  hindered  and 
prevented  from  gathering  the  peara;  that  the  defendant  was  dnly 
notified  of  this  hindrance;  that  the  defendant  utterly  refused  and 
negleeied  to  deliver  the  pears  to  the  plaintiffs,  or  place  the  same  at 
the  disposal  of  the  plaintifls^  according  to  tiie  terms  of  the  contract, 
free  from  annoyance  or  trouble;  and  avers  damages  to  the  amount  of 
$3,000.  Issues  were  joined  on  this  complaint,  and  the  case  was  tried 
by  a  jury,  under  the  directions  of  the  Court. 

The  Court  gave  to  the  ].ury,  at  the  request  of  the  plaintiff,  the  fol- 
lowing instructions: 

1ft.  ^'  That  if  the  jury  should  find  for  plaintiff,  then  the  measure  of 
damages  is  the  highest  value  or  market  price  of  the  pears  on  the 
trees,  since  the  first  demand  for  the  delivery  of  the  same." 

2d.  '^  That  in  the  estimate  of  damages,  they  shall  also  allow  the 
loss  of  time,  value  of  services,  and  wages  caused  by  the  failure  of 
defendant  to  perform  his  oontamct.'' 

3d.  ^*  That  the  contract  and  guaranty  was  entire,  and  fhe  plain- 
tiSs  had  the  right  to  vefuse  te  MCeive  a  portion  of  the  fruit  without 
the  whole." 

The  defendant  requested  the  Court  to  give  to  the  jury  six  written 
instractions,  all  of  which  were  refused.  The  first  three  are  in  effect, 
that  the  guaranty  or  indemnity  of  the  defendant  extended  only  to  the 
acts  of  himself  or  others  interested  in  the  property,  and  not  against 
the  acts  of  strangers. 

The  fourth  and  fifth  instructionB  are  in  substance  that  the  true  rule 
of  damages  in  the  case  was,  that  if  the  plaintiffs  were  molested  or 
annoyed  in  gathering  some  of  the  pears,  but  not  all  of  them,  then 
they  could  only  recover  for  the  value  of  the  pears  on  the  trees,  as  to 
8nch  portions  to  which  the  molestation  and  annoyance  extended. 

The  sixth  instruction  is  as  follows:  ''That  to  enable  plaintiffs  to 
recover  at  all,  the  evidence  must  satisfy  the  jury  that  the  plaintifb 
were  so  far  annoyed  or  molested  in  gathering  the  pears  thus  bought, 
that  further  persistence  on  their  part  to  gather  them  would  have  been 
repelled  by  force,  or  have  led  to  a  breach  of  peace.** 

Plaintifle  had  verdict  and  judgment  Defendant  moved  the  Court 
for  a  new  trial,  which  was  denied,  and  he  appealed  to  this  Court. 
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Sloan  dk  Hartman  for  Appellant 

The  Court  erred  in  giving  plaintiffs'  infitructions  to  the  jniy. 

I.  The  first  part  of  the  first  instraction,  as  to  the  measure  of  dam- 
ageSy  is  probably  correct^  disconnected  with  the  latter  part  of  th« 
instruction  as  to  the  demand  and  refusal  The  instruction,  as  it 
stands,  proceeds  upon  the  hypothesis  that  a  demand  and  refusal  is 
necessary  to  fix  a  liability.  The  Supreme.  Court  has  already  decided 
in  the  case  that  a  demand  and  refusal  was  no  breach  of  contract;  yet 
in  the  vezy  outset  we  find  this  same  thing  clinging,  like  the  shirt  of 
Nessus,  to  the  plaintiffs'  case. 

The  second  instruction  is  clearly  erroneous.  It  is  instructing  the 
jury  to  give  special  damages.  No  claim  for  special  damages  is  claimed 
in  the  amended  complaint;  and  certainly  plaintiffs  cannot  recover 
more  than  they  claim.  The  only  damages  claimed  were  for  the  value 
of  ,the  pears;  yet  here  we  have  the  Court  instructing  the  jury  that, 
in  addition  to  that  they  shall  also  allow  for  loss  of  time,  value  of  ser- 
vices, and  wages ! 

.  The  third  instruction  is  clearly  erroneous,  and  that  it  tended  to  tiie 
injury  of  the  defendant  on  &e  trial  there  can  be  no  question.  From 
the  testimony  of  nearly  every  witness  examined,  it*  appears  that  the 
plaintiffs  might  have  received  a  portfon,  if  not  all  their  fruit,  had  ih&j 
seen  proper  so  to  do.  A  portion,  at  leasts  was  at  their  disposal,  even 
had  they  been  troubled  and  molested  in  procuring  the  balance.  The 
instrument  in  question,  given  by  the  defendant  to  the  plaintifiby  and 
which  is  the  basis  of  the  action,  is  precisely  what  it  purports  to  be, 
and  nothing  more  or  less,  to  wit,  a  guaranteding  or  indemnifying 
instrument,  and  intended  to  make  plaintiffs  whole  as  to  such  part  of 
the  fruit  as  they  should  not  be  able  to  procure  without  trouble  or 
molestation.  If  they  could  not  procure  a  portion  of  the  fruit,  for  that 
portion  the  defendant  was  bound  to  indemnify  them,  and  no  more.  If 
they  could  not  procure  any,  then  the  defendant  was  bound  to  them 
for  the  whole. 

n.  The  Court  erred  in  refusing  to  give  to  the  jury  the  instrao- 
tions  prayed  for  by  the  defendant. 

The  first  three  of  these  instructions  we  shall  examine  together. 
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They  are,  in  effect,  that  the  guaranty  or  indemnity  of  the  defendant 
extended  only  to  the  acts  of  himself  or  others  interested  in  the  prop- 
erty, and  not  against  the  acts  of  strangers.  In  other  words,  that  the 
instminent  did  not  guarantee  against  wrongful  acts  or  trespasses  of 
all  the  world,  but  against  the  trouble  and  annoyance  only  of  such  par- 
ties as  had  an  interest  or  title,  paramount,  or  otherwise,  in  the  prop- 
erty. This  is  apparent  from  the  instrument  itself,  as  well  as  from 
analogous  principles. 

The  covenant  in  the  instrument  at  bar  is  similar  to  the  coTcnant  in 
a  deed  for  quiet  enjoyment.  In  fact,  a  covenant  against  trouble  and 
annoyance  is  nothing  more  or  less  than  a  corenant  for  quiet  enjoy- 
ment. Eawle  on  Covenants  for  Title,  p.  147;  Oreenby  v.  Wilcox,  2 
J.  K.,  p.  1;  Folliard  v.  Wallace,  2  J.  R.,  p.  402;  Kent  v.  Welch,  7 
J.  IL,  p.  258;  Walter  v.  Hele,  2  Saund.  180,  n.  la 

The  correctness  or  incorrectness  of  the  refusal  to  give  the  sixth 
instruction  depends  upon  a  simple  proposition — did  the  sale  in  the 
case  pass  the  defendant's  title  in  the  property  to  plaintiffs?  If  so, 
then  the  plaintiffs  had  the  right  to  reduce  their  property  to  posses- 
sion; and  if  they  found  their  property  in  the  possession  of  a  wrong- 
doer, who  was  disposed  to  hold  it  by  force,  then  they  had  a  right  to 
use  force  against  force.  The  instruction  prayed  for  did  not  even  go  to 
this  extent,  and  we  aabmit  that  it  was  error  in  the  Court  to  refuse  it. 

P.  L.  Edwards  for  Bespondenta. 

L  There  was  no  error  in  the  first  instruction  prayed  for  by  the 
respondents.  That*  this  instruction  announces  the  true  rule  of  dam- 
ages in  the  case^  is  shown  by  Sedgwick  on  the  Measure  of  Damages, 
25S,  et  ssq. 

If  this  instruction  assumed  that  a  demand  for  the  pears,  and  a 
refusal  to  deliver,  was  necessary  to  giro  a  cause  of  action  to  the 
lespondents,  as  intimated  by  the  appellant,  then  there  may  be  error 
in  the  record,  but  not  such  as  he  can  assign;  for  it  was  against  the 
respondents. 

The  contract  of  sale  was,  exactly  speaking,  precedent  to  that  of 
the  guaranfy^  but  in  legal  effect  they  were  cotemporaneous  act&. 
Perhaps  in  the  view  of  the  counsel,  it  would  have  been  more  accurate 
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to  have  instructed  the  jury  to  give  the  highest  market  price  after  the 
sale;  but  surely  this  is  not  an  error  of  which  the  appellant  can  com- 
plain; for  if  the  two  acts  were  not  cotemporaneous,  that  of  the  sale 
was  first  in  time,  and  thus  the  instruction  might  have  prejudiced  the 
respondents,  while  it  was  impossible  that  it  could  prejudice  the  ap- 
pellant.   See  particidarly,  Baldwin  i;.  Burnett,  4  Cal.  392. 

n.  The  second  instruction  is  said  to  be  ''  clearly  erroneous  **;  and 
we  as  earnestly  think  it  clearly  correct.  The  guaranty  was  that  the 
pears  should  be  at  the  disposal  of  the  respondents  on  tiie  trees,  ^  free 
of  trouble  or  annoyance  from  other  parties.''  Any  damages  which 
might  ordinarily,  and  did  result  from  the  breach,  ought  to  be  allowed ; 
and  such  damages  ought  to  be  given  under  the  general  averment  of 
damages.  As  we  understand  the  learned  counsel,  the  objection  does 
not  go  so  much  to. the  damages  themselves  as  to  their  being  given 
under  the  state  of  pleadings  in  this'case.  In  all  this  we  think  the 
counsel  are  wrong.  The  record  does  show  such  averments,  perhaps 
not  so  technical  or  artistic  as  such  avermenti  should  be  made,  but 
still  sufficient  for  all  purposes  after  verdict  Such  damages  are 
clearly  allowable.    Kenyon  v.  Goodall,  3  Gal.  257. 

III.  The  third  instruction  given  is  said  to  be  deariy  erroneous. 
Now,  the  fair  presumption  is,  that  the  purchasers  had  in  view  their 
general  business  as  fruit  dealers,  as  well  as  certain  particular  contracts 
which  they  had  assumed  to  perform,  all  of  which  would  have  been 
accommodated  by  their  getting  the.  whole  of  the  fmiit,  while  a  email 
part  of  it  would  have  been  valueless  and  even  prejudicial  to  them! 
And  yet  it  is  gravely  argued  that  the  respondents  ought  to  have  taken 
just  so  much  as  the  caprice  or  interest  of  the  appellant  would  allow. 
In  other  words,  they  were  obliged  to  rec^ve  just  so  much  as  was  to 
the  advantage  of  the  appellant,  although  at  their  sacrifice,  while  he 
was  permitted  to  retain  as  much  as  would  have  been  to  their  advan- 
tage. Such  a  view  of  the  instrument  is  too  absurd  to  be  tolerated! 
The  respondents  had  the  right  to  treat  the  contract  as  entire,  and 
they  did  so. 

lY.  The  first  three  instructions  prayed  by  the  appellant  are  con- 
sidered together.  They  are  to  the  effect  that  the  gtuiianty  of  the 
appellant  ^*  extended  only  to  the  acts  of  himself  or  others  inteveeted 
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in  tlie  property  and  not  as  against  the  acts  of  strangers.  In  other 
words,  that  the  instrument  did  not  guarantee  against  the  wrongful  acts 
or  trespasses  of  all  the  world/'  etc.  The  guaranty  thus  restricted  in 
its  import  would  be  worse  than  idle,  and  valueless.  The  seller  of  a 
chattel  is  always  bound  upon  his  implied  warranty  of  title.  By  the 
mere  force  of  law,  there  was  already  an  undertaking  of  the  effect 
now  aecribed  to  the  guaranty.  The  respondents  had  already  paid  the 
four  hundred  dollars,  and  the  property,  as  held  by  the  Court,  had 
already  vested  in  them;  but  they  were  doubtful  of  the  appellant's 
ability  to  perform,  and  anidous  for  further  assurance  against  the  inter- 
ferene?  of  other  persons,  and  therefore  gave  the  additional  fifty  dollars 
for  the  guaranty  which  expressly  provided  that  the  fruit  should 'be  on 
the  trees  and  at  the  disposal  of  the  respondents  "  free  of  trouble  or 
annoyance  from  other  parties.'*  If  not  intended  to  indemnify  against 
the  acts  of  strangers,  for  what  purpose  was  it  intended?  From  all 
the  circumstances  characterizing  the  transaction,  as  well  as  the  natural 
and  obvious  import  of  the  terms,  it  is  difficult  even  to  imagine  that 
anything  other  than  the  interference  of  strangers  was  intended  to  be 
provided  against  There  was  in  fact  nothing  else  necessary  to  the 
safety  of  the  respondaits. 

We  submit  that  the  error  of  the  counsel  for  the  appellant  consisti 
mainly  in  their  considering  the  guaranty  '^  as  similar  to  a  covenant  for 
qniet  enjoymenf  It  is  said  that  it  would  be  unreasonable  that  a 
'^man  should  oov^iant  against  the  tortious  acts  of  strangers  which  he 
conld  not  foresee  or  prevent,*'  etc.  Now,  the  simple  answer  to  all  this 
18,  that  there  is  no  sort  of  analogy  between  a  covenant  for  quiet  enjoy- 
ment of  real  estate  and  that  now  under  review.  The  purchasers  were 
never  permitted  to  take  flie  possession,  so  that  there  is  wanting  the 
Ter>'  first  fact  to  warrant  tiie  assertion  of  the  supposed  andogy. 
There  was  a  conslaructive  possession  in  respondents  by  virtue  of  the 
sale;  but  that  does  not  relieve  the  appellant  here;  for  the  respond- 
ents were  to  have  the  pears  on  the  trees  at  their  disposal,  "  free  of 
trouble  or  annoyance  from  other  parties  f  but  the  fruit  was  not  at 
their  disposal,  nor  free  of  trouble  or  annoyance  of  other  parties. 
There  was,  therefore,  a  breach  of  the  guaranty. 

Sedgwick  on  the  Measure  of  Damages,  already  cited,  will  througb- 
Tool.  ZII.— 12 
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out  show  the  dissimilarity  between  personal  and  real  contracts  as  to 
the  right  and  remedy. 

Y.  The  fifth  instraction  prayed  by  the  appdlant  but  raises  again 
in  a  form  little  varied  the  question  as  to  the  entirety  of  the  ccmtracty 
and  has  been  sufficiently  considered. 

VI.  The  sixth  instruction.  It  is  an  anomalous  doctrine  that  after 
a  man  has  paid  his  money  for  property,  and  taken  an  express  guaranty 
that  it  shall  be  at  his  disposal  **  free  of  trouble  or  annoyance  of  other 
parties/'  he  must  fight,  or  at  least  hazard  a  fight  for  it  before  he  can 
have  any  remedy  over !  The  appellant  had  contracted  to  guard  against 
the  interference  of  others,  and  cannot  now  transfer  the  burden  which 
he  was  paid  for  assuming,  to  those  who  paid  him. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Terry,  0.  J. 

concurring. 

This  controversy,  which  has  been  going  on  a  long  time,  and  been 
heretofore  before  this  Court,  grew  out  of  a  contract  in  these  words: 

^  Having  this  day  sold  to  Messrs.  Dabovich  &  Co.  three  shares  and 
one-fifth  of  one  share  of  the  pears  standing  on  the  trees  of  the  orchard 
of  San  Pablo,  which  orchard  is  divided  into  eight  shares,  I  hereby 
guarantee  to  said  Nicholas  Dabovich  &  Co.,  that  the  said  three  shares 
and  one-fifth  of  one  share  of  said  pears  will  be  at  their  disposal  on  the 
trees,  free  from  trouble  and  annoyance  from  other  parties  to  them. 

^  (Signed,)  Jos.  EHERia 

•'June  14th,  1856.* 

When  the  case  was  before  this  Court  (January  T.,  1858)  tiiis 
contract  was  construed.  They  say,  ^from  tiie  very  nature  of  (be 
first  contract  of  sale,  the  delivery  took  place  as  soon  as  the  sale  was 
made.  So  far  as  the  sale  was  concerned,  they  became  the  owneiB  of 
the  fruit  upon  the  trees,  and  could  only  maintain  an  action  against  tho 
defendant  in  case  he  converted  the  property  or  interfered  with  them 
in  picking  it.  As  to  the  guarantee,  its  effect  was  simply  that  the 
pears  should  be  on  the  trees  at  the  disposal  of  the  plaintiffs,  and  that 
they  should  not  be  disturbed  in  their  right  to  gadier  t^em  by  third 
persons.    To  recover  on  this  contract,  it  was  necessary  to  allege  and 
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prove  either  that  the  fruit  was  not  on  the  treee,  or  that  the  plaintiffs 
had  been  interfered  with  by  third  parties  gathering  it.  There  was  no 
necessity  for  any  demand  npon  the  defendant  unless  for  the  purpose 
of  enabling  him  to  comply  with  the  terms  of  his  guarantee/' 

This  opinion  was  giyen  on  appeal  from  the  Superior  Court  of  San 
Francisco  after  the  first  trials  which  resulted  in  verdict  and  judgment 
for  the  plaintiffs. 

On  the  remanding  of  the  case,  the  plaintiffs  amended  their  com* 
plaint  This  pleading  set  out  the  contract  in  its  words,  and  averred 
for  a  breach  of  it,  that  the  plaintiffs  went  to  the  orchard  to  gather  the 
pears  from  the  trees  on  which  they  were,  and  that  the  plaintiffs  were 
then  and  there  troubled  and  annoyed,  and  were  by  force,  and  arms, 
and  threats  of  violence,  ejected  from  the  orchard,  and  hindered  and 
prevented  from  gathering  the  pears;  that  the  defendant  was  duly 
notified  of  this  hindrance;  that  the  defendant  utterly  refused  and 
neglected  to  deliver  the  pears  to  the  plaintiffs,  or  place  the  same  at 
the  diq>osaI  of  the  pkintifb,  according  to  the  terms  of  the  contract, 
free  from  annoyance  or  trouble;  and  avers  damages  to  the  amount  of 
$3,000.  Issues  were  joined  on  this  compJaint,  and  the  case  was  tried 
by  jury  under  the  directions  of  the  Court.  Sundry  instructions  were 
given  and  refused.    These  form  the  main  subject  of  review  here. 

It  has  been  seen  that  the  complaint  does  not  aver  any  causes  of 
special  damages.  Only  such  damages,  then,  as  were  the  natural  and 
necessary  consequence  of  the  breach  of  the  agreement  can  be  recov- 
ered. The  whole  guarantee^  as  we  understand  it,  amounts  to  this: 
that  the  defendant  owned  a  certain  portion  of  the  pears  growing  or 
hanging  on  the  trees  of  the  orchard;  this  proportion  was  sold  to  plain- 
tiffs, with  a  right  to  go  and  gather  them,  and  the  defendant  warranted 
that  the  plaintiffs  should  not  be  disturbed  or  hindered  in  getting  them. 
The  plaintiffs  wanted  no  trouble,  difficulty  or  law  suits  about  the  mat- 
ter, and  the  defendant  insured  them  against  this.  An  opposition  by 
force,  or  the  appearance  of  it,  authorized  the  plaintiffs  to  desist  from 
going  on  the  premises,  or  prosecuting  their  errand  in  gathering  or 
attempting  to  gather  the  fruit;  and  this  opposition  gave  the  plaintiffis 
a  right  of  action.  The  measure  of  damages  was  the  injury  done,  which 
was  the  loM  of  the  pears.    The  value  of  these  was  the, standard  of 
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of  the  principal  named  in  the  bill;  and  NichoUs  signed  as  agent.    See 
.that  case^  7  Cal.  Reports^  page  535. 

Baldwin,  J.,  delivered  the  opinion  of  the  Conrt  —  Tebry,  C.  J., 

concurring. 

The  defendant  made  his  promissory  note,  signing  it  **  R.  C.  Clark, 
Trustee."  On  the  trial  he  offered  to  show  that  the  agreement  at  the 
time  he  made  it  was,  that  he  was  not  to  be  personally  liable,  but  that 
the  payment  was  to  be  made  out  of  a  trust  fund,  of  which  he  was 
trustee.  This  evidence  was  rejected  by  the  Court  as  inadmissible, 
and  the  defendant  appeals. 

It  will  be  perceived,  that  the  tendency  of  the  proffered  testimony 
was  in  effect,  to  deny  to  the  note  the  obligation  it  imported.  The  evi- 
dence proposed  alters  so  far  the  contract  as  it  appears,  as  to  show  that 
instead  of  Clark's  being  bound  to  pay  at  all  events,  or  individually,  he 
was  only  to  pay  out  of  a  particular  fund,  and,  of  course,  not  to  pay  it 
at  all  if  the  fund  failed.  If  the  word  trustee  had  not  been  affixed  to 
the  signature  of  Clark,  it  is  clear  that  no  such  proof  could  be  made, 
for  it  would  clearly  contradict  the  writing.  It  is  argued,  however, 
that  the  addition  of  this  term  is  sufficient  to  vary  the  rule. 

Story  on  Promissory  Notes,  sec.  63,  says:  "As  to  trustees,  guard- 
ians, executors  and  administrators,  and  other  persons,  acting  en  autre 
droit,  they  are  by  law  genei-ally  held  personally  liable  on  promissory 
notes,  because  they  have  no  authority  to  bind,  ex  directo,  the  persons 
for  whom,  or  for  whose  benefit,  or  for  whose  estate  they  act;  and 
hence,  to  give  any  validity  to  the  note,  they  must  be  deemed  person- 
ally bound  as  makers.  It  is  true  that  they  may  exempt  themselves 
from  personal  responsibility,  by  using  clear  and  explicit  words  to  show 
that  intention;  but,  in  the  absence  of  such  words,  the  law  will  hold 
them  bound.  Thus,  if  an  executor  or  administrator  should  make  or 
indorse  a  note  in  his  own  name,  adding  thereto  the  words  '  as  execu- 
tor,' or '  as  administrator,'  he  would  be  personally  responsible  thereon. 
If  he  means  to  limit  his  responsibility,  he  should  confine  his  stipu- 
lation to  pay  out  of  the  estate.''  Story  on  Agency,  p.  176,  asserts 
the  same  doctrine. 

The  question  here  is  not,  as  the  counsel  for  the  appellant  has  ingen- 
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iously  suggested,  y^ether  a  principal  can  be  bound  on  an  uneealed  oon- 
tracty  where  the  *  /riting  intimates  and  notifies^  by  general  words,  the 
fact  of  ageney>  uid  parol  evidence  explanatory  of  the  fact  intimated  is 
given.  But  h^ere  there  is  no  doubt  that  the  person  signing  as  trustee 
was  bound ;  but  he  wishes  to  prove  that  he  was  to  be  bound  only  in  a 
certain  way^  that  is,  to  pay  out  of  a  particular  fund.  It  ia  not  pre- 
tended that  any  one  else  was  bound  by  this  contract  No  authority  is 
shown  in  Clark  to  bind  the  beneficiaries  in  this  trust  by  this  note.  In 
fona  and  legal  effect  the  note  binds  him  to  pay  this  amount;  but  he 
wishes  to  add  to  this  note  another  term,  namely,  that  he  was  only  to 
ny  it  out  of  a  certain  fund ;  and  this,  he  wishes  to  prove,  was  a  con- 
emporaneous  parol  agreement  But  the  rule  is,  that  the  written  con- 
tract  is  considered  definitive  agreement  of  the  parties,  and  parol 
jonversations  and  understandings  are  all  merged  in  it  It  is  the  only 
authentic  evidence  of  the  understanding  of  the  parties. 

Nor  will  it  do  to  say  that  the  evidence  is  admissible,  as  showing  a 
want  of  consideration  for  the  note.  It  does  not  tend  to  prove  that 
there  was  no  such  consideration  as  is  acknowledged  by  the  terms  of  the 
note,  but  that  there  was  no  such  oontract  as  that  alleged. 

It  is,  at  last,  the  common  case  of  an  attempt  to  contradict  the  terms 
of  a  written  oontract  by  paioL 

Judgment  aflSimed. 


DABOVICH  &  CO.  V.  EMEBJC. 

b  a  eratraet  tor  the  sale  of  a  oefrtaln  number  of  ihares  of  fmit  growteg  oe  the 
trees  of  an  orchard,  owned  In  aharea,  where  the  Tendor  guaranteed  to  the 
Tendee  that  the  shares  of  fmlt  ahonld  be  at  his  disposal  on  the  treea,  free 
from  trouble  and  anDoyance  from  other  parties ;  on  breach  of  such  eon  tract, 
where  no  special  damage  ta  alleged,  the  meaanre  of  damage  la  tlie  highest 
market  price  of  the  fmlt  on  the  trees  at  the  orchard.  If  there  la  any  market 
Talne  for  It  there ;  If  not,  then  If  the  rendee  Is  prepared  to  gather  It  and  carry 
It  to  the  market,  the  market  value  there,  less  the  cost  of  gathering  and  carriage. 

If  other. peraona  ware  In  possession  of  tbe  orchard  when  Tendee  went  there  to 
Cpither  the  fruit,  and  If  thoae  persons  forbade  him  or  his  agents  and  serraiita 
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from  solag  In  and  gathering  tlM  frnlt  irarchaaed,  and  If  the  T«nAee  could 
not  hare  done  ao  without  rlak  of  personal  collision  or  Tlolence,  then  the 
guaranty  was  broken,  and  though  the  vemdee  might  hare  been  permitted  to 
gather  a  portion  of  the  fmlt  bought,  bat  not  all,  he  had  a  right  to  oome 
away  and  hold  the  defendant  reaponslble  on  the  guaranty,  as  he  was  not 
bound  to  take  a  portion  of  bla  contract 
A  Jury  cannot  glTe  compensation  for  loss  of  time,  remuneration  for  wages  paid. 
etc.,  unless  there  Is  an  allegation  In  the  eomplalnt  aa  to  these  mattefa. 

Appbal  fiiom  the  Fourth  District,  County  of  San  Francisco. 

This  was  an  action  in  the  Court  belov  for  a  breach  of  contract 
The  pjiiintiilli^  who  aie  fmit  dealers  in  San  Francisco,  purchased  of 
the  defendant,  for  the  sum  of  four  hundred  dollais,  sizteen-fortietltt 
of  the  pears  growing  in  a  certain  orchard.  After  such  sale,  &e 
deftedaa^  far  the  oonridefaiiaa  of  fifty  dollars,  executed  the  follow- 
ing guaiantj: 

"^  Having  this  day  sold  to  Messrs.  Nicholas  Dabovich  ft  Co.  three 
shares  and  one-fifth  of  one  share  of  the  pears  standing  on  the  trees  of 
the  orchard  of  San  Pablo,  which  orchard  is  divided  into  eight  shares, 
I  hereby  guarantee  to  Nicholas  Dabovich  ft  Co.  that  the  said  three 
shares  and  one-fifth  of  one  share  will  be  at  their  disposal  on  the  trees, 
free  of  trouble  or  annoyance  from  other  parties  to  them. 

^Joseph  Ekbbioh. 

*'  San  Francisco,  June  14,  1866.** 

The  plaintiffs  alleged  a  demand  and  refusal  on  the  part  of  the 
defendant.  To  this  complaint  there  was  a  demurrer,  whidi  was  over- 
ruled, and  a  judgment  for  the  plaintifb. 

From  this  judgment  the  defendant  appealed  to  this  Court,  and  at 
flie  January  Term,  1857,  (sec  7  Cal.  Rep.  209,)  this  Court  reveraed 
the  judgment  of  the  Court  below,  and  remanded  the  cause  with  leave 
to  the  plaintiff  to  amend  his  complaint. 

On  the  remanding  of  the  case,  the  plaintiflis  amended  their  com- 
plaint. The  pleading  set  out  the  conteict  in  its  words,  and  averred 
for  a  breach  of  it,  that  the  plaintiffs  went  to  the  orchard  to  gather  the 
pears  from  the  trees  on  which  they  were,  and  that  the  plaintifilb  were 
then  and  there  troubled  and  annoyed,  and  were  by  force,  and  arms. 
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and  threats  of  yiolence,  ejected  from  the  orchard,  and  hindered  and 
prevented  from  gathering  the  pears;  that  the  defendant  was  duly 
notified  of  this  hindrance;  that  the  defendant  ntterly  refused  and 
neglected  to  deliver  the  pears  to  the  plaintifls,  or  place  ihe  same  at 
the  disposal  of  the  plaintijQFs,  according  to  the  terms  of  the  contract, 
free  from  anncrjrance  or  tronble;  and  avers  damages  to  the  amount  of 
$3,000.  Isenes  were  joined  on  this  complaint,  and  the  case  was  tried 
by  a  jory,  under  the  directions  of  the  Court. 

The  Court  gave  to  the  j.ury,  at  the  request  of  the  plaintiff,  the  fol- 
lowing instructions: 

1st.  '^  That  if  the  jury  should  find  for  plaintiff,  th^i  the  measure  of 
damages  is  the  highest  value  or  market  price  of  the  pears  on  the 
trees,  since  the  first  demand  lor  ^e  delivery  of  the  same." 

2d.  ''  That  in  the  estimate  of  damages,  they  shall  also  allow  the 
loss  of  time,  value  of  services,  and  wages  caused  by  the  failure  of 
defendant  to  perform  his  eontoact.'^ 

3d.  '^  That  the  contract  and  guaranty  was  entire,  and  the  plain- 
tiffs had  the  right  to  lefuse  to  receive  a  portion  of  the  fruit  without 
the  whole.'* 

The  defendant  requested  the  Court  to  give  to  the  jury  mx  written 
instructions,  all  of  which  were  refused.  The  first  three  are  in  effect, 
that  the  guaranty  or  indemnity  of  the  defendant  eictended  only  to  the 
acts  of  himself  or  others  interested  in  the  property,  and  not  against 
the  acts  of  strangers. 

The  fourth  and  fifth  instructions  are  in  substance  that  the  true  rule 
of  damages  in  the  ease  was,  that  if  the  plaintiffs  were  molested  or 
annoyed  in  gathering  some  of  the  pears,  but  not  all  of  them,  then 
they  could  only  recover  for  the  value  of  the  pears  on  the  trees,  as  to 
such  portions  to  which  the  molestation  and  annoyance  extended. 

The  sixth  instruction  is  as  follows:  "That  to  enable  plaintiffs  to 
recover  at  all,  the  evidence  must  satisfy  the  jury  that  the  plaintiffs 
were  so  far  annoyed  or  molested  in  gathering  the  pears  thus  bought, 
that  further  persistence  on  their  part  to  gather  them  would  have  been 
repelled  by  force,  or  have  led  to  a  breach  of  peace.** 

Plaintiflb  had  verdict  and  judgment  Defendant  moved  the  Court 
for  a  new  trial,  which  was  denied,  and  he  appealed  to  this  Court. 
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Sloan  dk  Hartman  for  Appellant 

The  Court  erred  in  giving  plaintifiEs*  inetractions  to  tlie  jury. 

I.  The  first  part  of  the  first  instructiony  as  to  the  measure  of  dam* 
agesy  is  probably  correct^  disconnected  with  the  latter  part  of  tht 
instruction  as  to  the  demand  and  refusal  The  instruction^  as  it 
stands,  proceeds  upon  the  hypothesis  that  a  demand  and  refusal  is 
necessary  to  fix  a  liability.  The  Supreme.  Court  has  already  decided 
in  the  case  that  a  demand  and  refusal  was  no  breach  of  contract;  yet 
in  the  very  outset  we  find  this  same  thing  clinging,  like  the  shirt  of 
Nessus,  to  the  plaintiffs'  case. 

The  second  instruction  is  clearly  erroneous.  It  is  instructing  the 
jury  to  give  special  damages.  "So  claim  for  special  damages  is  claimed 
in  the  amended  complaint;  and  certainly  plaintiffs  cannot  recoTer 
more  than  they  claim.  The  only  damages  claimed  were  for  the  value 
of  ,the  pears;  yet  here  we  have  the  Court  instructing  the  jury  that, 
in  addition  to  that  they  shall  also  allow  for  loss  of  time,  value  of  ser- 
vices, and  wages ! 

.  The  third  instruction  is  clearly  erroneous,  and  that  it  tended  to  the 
injury  of  the  defendant  on  the  trial  there  can  be  no  question.  From 
the  testimony  of  nearly  eVery  witness  examined,  it  appears  that  the 
plaintiffs  might  have  received  a  portfon,  if  not  all  their  fruit,  had  they 
seen  proper  so  to  do.  A  portion,  at  least,  was  at  their  disposal,  even 
had  they  been  troubled  and  molested  in  procuring  the  balance.  The 
instrument  in  question,  given  by  the  defendant  to  the  plaintiffs^  and 
which  is  the  basis  of  the  action,  is  precisely  what  it  purports  to  be, 
and  nothing  more  or  less,  to  wit,  a  guaranteeing  or  indemnifying 
instrument,  and  intended  to  make  plaintiffs  whole  as  to  such  part  of 
the  fruit  as  they  should  not  be  able  to  procure  without  trouble  or 
molestation.  If  they  could  not  procure  a  portion  of  the  fruit,  for  that 
portion  the  defendant  was  bound  to  indemnify  them,  and  no  more.  If 
they  could  not  procure  any,  then  the  defendant  was  bound  to  them 
for  the  whole. 

II.  The  Court  erred  in  refusing  to  give  to  the  jury  the  instrao- 
tions  prayed  for  by  the  defendant. 

The  first  three  of  these  instructions  we  shall  examine  together. 
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They  are,  in  effect^  that  the  guaranty  or  indemnity  of  the  defendant 
extended  only  to  the  acts  of  himself  or  others  interested  in  the  prop- 
ertjy  and  not  against  the  acta  of  strangers.  In  other  words,  that  the 
instnunent  did  not  guarantee  against  wrongful  acts  or  trespasses  of 
all  the  world,  but  against  the  trouble  and  annoyance  only  of  such  par- 
ties as  had  an  interest  or  title,  paramount,  or  otherwise,  in  the  prop- 
erty. This  is  apparent  from  the  instrument  itself,  as  well  aa  from 
analogous  principles. 

The  covenant  in  the  instrument  at  bar  is  similar  to  the  covenant  in 
a  deed  for  quiet  enjoyment.  In  fact,  a  covenant  against  trouble  and 
annoyance  is  nothing  more  or  less  than  a  covenant  for  quiet  enjoy- 
ment, Rawle  on  Covenants  for  Title,  p.  147;  Qreenby  v.  Wilcox,  2 
J.  B.,  p.  1;  Polliard  v.  Wallace,  2  J.  B.,  p.  402;  Kent  v.  Welch,  7 
J.  H,  p.  258;  Walter  v.  Hele,  2  Saund.  180,  n.  10. 

The  correctness  or  incorrectness  of  the  refusal  to  give  the  sixth 
instmction  depends  upon  a  simple  proposition  —  did  the  sale  in  the 
case  pass  the  defendant's  title  in  the  property  to  plaintiffs?  If  so, 
then  the  plain  tifEs  had  the  right  to  reduce  their  property  to  posses- 
sion; and  if  they  found  their  property  in  the  possession  of  a  wrong- 
doer, who  was  disposed  to  hold  it  by  force,  then  they  had  a  right  to 
Q£e  force  against  force.  The  instruction  prayed  for  did  not  even  go  to 
this  extent,  and  we  submit  that  it  was  error  in  the  Court  to  refuse  it. 

P.  L.  Edwards  for  Bespondenta. 

L  There  was  no  error  in  the  first  instruction  prayed  for  by  the 
respondents.  That*  this  instruction  announces  the  true  rule  of  dam- 
ages in  the  case,  is  shown  by  Sedgwick  on  the  Measure  of  Damages, 
258,  et  mq. 

If  this  instruction  assumed  that  a  demand  for  the  pears,  and  a 
refusal  to  deliver,  was  necessary  to  give  a  cause  of  action  to  the 
respondents,  as  intimated  by  the  appellant,  then  there  may  be  error 
in  the  record,  but  not  such  as  he  can  assign;  for  it  was  against  the 
respondents. 

The  contract  of  sale  was,  exactly  speaking,  precedent  to  that  of 
the  guaranl7»  but  in  legal  effect  they  were  cotemporaneous  act&. 
Perhaps  in  tiie  view  of  the  counsel^  it  would  have  been  more  accurate 
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to  have  instructed  the  jury  to  give  the  highest  market  price  after  the 
sale;  but  surely  this  is  not  an  error  of  which  the  appellant  can  oom- 
plain;  for  if  the  two  acts  were  not  cotemporaneous,  that  of  the  sale 
was  first  in  tune,  and  thus  the  instructi(m  might  have  prejudiced  tiie 
respondents,  while  it  was  impossible  that  it  could  prejudice  the  ap- 
pellant.   See  particularly,  Baldwin  v.  Burnett,  4  Oal.  392. 

n.  The  second  instruction  is  said  to  be  ^^  clearly  erroneous '';  and 
we  as  earnestly  think  it  clearly  correct.  The  guaranty  was  that  the 
pears  should  be  at  the  disposal  of  the  respondents  on  the  trees,  "  free 
of  trouble  or  annoyance  from  other  parties/'  Any  damages  which 
might  ordinarily,  and  did  result  from  the  breach,  ought  to  be  allowed ; 
and  such  damages  ought  to  be  given  under  the  general  ayerment  of 
damages.  As  we  understand  the  learned  counsel,  the  objection  does 
not  go  so  much  to. the  damages  themselyes  as  to  their  being  giTen 
under  the  state  of  pleadings  in  tlurcase.  In  all  this  we  think  the 
counsel  are  wrong.  The  record  does  show  such  averments,  perhaps 
not  so  technical  or  artistic  as  such  averments  dMmld  be  made,  bat 
still  sufficient  for  all  purposes  after  verdict  Such  damages  are 
clearly  allowable.    Kenyon  v.  Goodall,  3  Gal.  267. 

III.  The  third  instruction  given  is  said  to  be  clearly  erroneous. 
Now,  the  fair  presumption  is,  that  the  purchasers  had  in  view  their 
general  business  as  fruit  dealers,  as  well  as  certain  particular  contracts 
which  they  had  assumed  to  perform,  all  of  which  would  have  been 
accommodated  by  their  getting  the.  whole  of  the  fruit,  while  a  small 
part  of  it  would  have  been  valueless  and  even  prejudicial  to  them! 
And  yet  it  is  gravely  argued  that  the  respondents  ought  to  have  taken 
just  so  much  as  the  caprice  or  interest  of  the  appellant  would  allow. 
In  other  words,  they  were  obliged  to  receive  just  so  much  as  waa  to 
the  advantage  of  the  appellant,  although  at  their  sacrifice,  while  he 
was  permitted  to  retain  as  much  as  would  have  been  to  their  advan- 
tage. Such  a  view  of  the  instrument  is  too  absurd  to  be  tolerated ! 
The  respondents  had  the  right  to  treat  the  contract  as  entire,  and 
they  did  so. 

lY.  The  first  three  instructions  prayed  by  the  appellant  ire  con- 
sidered together.  They  are  to  the  effect  that  the  guaranty  of  the 
appellant  '^  extended  only  to  the  acts  of  himself  or  others  intetested 
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in  tlie  property,  and  not  as  against  the  acts  of  strangers.  In  other 
words,  that  the  instrument  did  not  guarantee  against  the  wrongful  acts 
or  trespasses  of  all  the  world/'  etc.  The  guaranty  fhua  restricted  in 
its  import  would  be  worse  than  idle,  and  valueless.  The  seller  of  a 
chattel  is  always  bound  upon  his  implied  warranty  of  title.  By  tho 
mere  force  of  law,  there  was  already  an  undertaking  of  the  effect 
now  ascribed  to  the  guaranty.  The  respondents  had  already  paid  the 
four  hundred  dollars,  and  the  property,  as  held  by  the  Court,  had 
aheady  vested  in  them;  but  they  were  doubtful  of  the  appellanfa 
ability  to  perform,  and  anirious  for  further  assurance  against  the  inter- 
ference of  other  persons,  and  therefore  gave  the  additional  fifty  dollars 
for  the  guaranty  which  expressly  provided  that  the  fruit  should  be  on 
the  trees  and  at  the  disposal  of  the  respondents  "  free  of  trouble  or 
annoyance  from  other  parties.*'  If  not  intended  to  indemnify  against 
the  acts  of  strangers,  for  what  purpose  was  it  intended?  Prom  all 
the  circumstances  characterizing  the  transaction,  as  well  as  the  natural 
and  obvious  import  of  the  terms,  it  is  difficult  even  to  imagine  that 
anything  other  than  the  interference  of  strangers  was  intended  to  be 
provided  against.  There  was  in  fact  nothing  elae  necessary  to  the 
safety  of  the  respondents. 

We  submit  that  the  error  of  the  counsel  for  the  appellant  consista 
mainly  in  their  considering  the  guaranty  '^  as  similar  to  a  covenant  for 
quiet  enjoymenf  It  is  said  that  it  would  be  unreasonable  that  a 
''man  should  covenant  against  the  tortious  acts  of  strangers  which  ho 
could  not  foresee  or  prevent,**  etc.  Now,  the  simple  answer  to  all  this 
18,  that  there  is  no  sort  of  analogy  between  a  covenant  for  quiet  enjoy- 
ment of  real  estate  and  that  now  under  review.  The  purchasers  were 
never  prrmitted  to  take  flie  possession,  so  that  there  is  wanting  the 
Tery  first  fact  to  warrant  tiie  assertion  of  the  supposed  analogy. 
There  was  a  conslaructive  possession  in  respondents  by  virtue  of  the 
sale;  but  that  does  not  relieve  the  appellant  here;  for  the  respond- 
ents were  to  have  the  pears  on  the  trees  at  their  disposal,  "  free  of 
trouble  or  annoyance  from  other  parties  f*  but  the  fruit  was  not  at 
their  disposal,  nor  free  of  trouble  or  annoyance  of  other  parties. 
There  waa,  therefore,  a  breach  of  the  guaranty. 

Sedgwick  on  tho  Measure  of  Damages,  already  cited,  will  through- 
Vol.  XII.— 12 
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out  show  the  dissimilarity  between  peiBonal  and  real  contracts  as  to 
the  right  and  remedy. 

y.  The  fifth  instruction  prayed  by  the  appellant  bnt  raises  again 
in  a  form  little  varied  the  question  as  to  the  entirety  of  the  contract, 
and  has  been  sufficiently  considered. 

YI.  The  sixth  instruction.  It  is  an  anomalous  doctrine  that  after 
a  man  has  paid  his  money  for  property,  and  taten  an  express  guaranty 
that  it  shall  be  at  his  disposal  **  free  of  trouble  or  annoyance  of  other 
parties/'  he  must  fight,  or  at  least  hazard  a  fight  for  it  before  he  can 
have  any  remedy  over !  The  appellant  had  contracted  to  guard  against 
the  interference  of  others,  and  cannot  now  transfer  the  burden  which 
he  was  paid  for  assuming,  to  those  who  paid  him. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Terry,  0.  J. 

concurring. 

This  controversy,  which  has  been  going  on  a  long  time,  and  been 
heretofore  before  this  Court,  grew  out  of  a  contract  in  these  words: 

^  Having  this  day  sold  to  Messrs.  Dabovich  &  Co.  fliree  shares  and 
one-fifth  of  one  share  of  the  pears  standing  on  the  trees  of  the  orchard 
of  San  Pablo,  which  orchard  is  divided  into  eight  shares,  I  hereby 
guarantee  to  said  Nicholas  Dabovich  &  Co.,  that  the  said  three  shares 
and  one-fifth  of  one  share  of  said  pears  will  be  at  their  disposal  on  the 
trees,  free  from  trouble  and  annoyance  from  other  parties  to  them. 

*•  (Signed,)  Jos.  Ekerio. 

•'June  14th,  1856.* 

When  the  case  was  before  this  Court  (January  T.,  1858)  Ihis 
contract  was  construed.  They  say,  "from  Ihe  very  nature  of  (be 
first  contract  of  sale,  the  delivery  took  place  as  soon  as  the  sale  was 
made.  So  far  as  the  sale  was  concerned,  they  became  the  owners  of 
the  fruit  upon  the  trees,  and  could  only  maintain  an  action  against  tlio 
defendant  in  case  he  converted  the  property  or  interfered  with  them 
in  picking  it.  As  to  the  guarantee,  its  effect  was  simply  that  the 
pears  should  be  on  the  trees  at  the  disposal  of  the  plaintiffs,  and  that 
they  should  not  be  disturbed  in  their  right  to  gattier  them  by  tiiird 
persons.    To  recover  on  this  contract,  it  was  necessary  to  aMege  and 
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prove  either  that  the  frait  was  not  on  the  trees,  or  that  the  plaintiffs 
had  been  interfered  with  by  third  parties  gathering  it.  There  was  no 
necessity  for  any  demand  upon  the  defendant  unless  for  the  purpose 
of  enabling  him  to  comply  with  the  terms  of  his  guarantee/' 

This  opinion  was  given  on  appeal  from  the  Superior  Court  of  San 
Francisco  after  the  first  trial,  which  resulted  in  verdict  and  judgment 
for  the  plaintiffs. 

On  the  remanding  of  the  case,  the  plaintiffs  amended  their  com* 
plaint  This  pleading  set  out  the  contract  in  its  words,  and  averred 
for  a  breach  of  it,  that  the  plaintiffs  went  to  the  orchard  to  gather  the 
pears  from  the  trees  on  which  they  were,  and  that  the  plaintiffs  were 
then  and  there  troubled  and  annoyed,  and  were  by  force,  and  arms, 
and  threats  of  violence,  ejected  from  the  orchard,  and  hindered  and 
prevented  from  gathering  the  pears;  that  the  defendant  was  duly 
notified  of  this  hindrance;  that  the  defendant  utterly  refused  and 
neglected  to  deliver  the  pears  to  the  plaintiffs,  or  place  the  same  at 
the  disposal  of  the  pkintifb,  according  to  the  terms  of  the  contract, 
free  from  annoyance  or  trouble;  and  avers  damages  to  the  amount  of 
$3,000.  Issues  were  joined  on  this  complainty  and  the  case  was  tried 
by  jury  under  the  directions  of  the  Court.  Sundry  instructions  were 
given  and  refused.    These  form  the  main  subject  of  review  here. 

It  has  been  seen  that  the  complaint  does  not  aver  any  causes  of 
special  damages.  Only  such  damages,  then,  as  were  the  natural  and 
necessary  consequence  of  the  breach  of  the  agreement  can  be  recov- 
ered. The  whole  guarantee,  as  we  understand  it,  amounts  to  this: 
that  the  defendant  owned  a  certain  portion  of  the  pears  growing  or 
hanging  on  the  trees  of  the  orchard;  this  proportion  was  sold  to  plain- 
tiffs, with  a  right  to  go  and  gather  them,  and  the  defendant  warranted 
that  the  plaintiffs  should  not  be  disturbed  or  hindered  in  getting  thenu 
The  plaintiffs  wanted  no  trouble,  difficulty  or  law  suits  about  the  mat- 
ter, and  the  defendant  insured  them  against  this.  An  opposition  by 
force,  or  the  appearance  of  it,  authorized  the  plaintiffs  to  desist  from 
going  on  the  premises,  or  prosecuting  their  errand  in  gathering  or 
attempting  to  gather  the  fruit;  and  this  opposition  gave  the  plaintiffs 
a  right  of  action.  The  measure  of  damages  was  the  injury  done,  which 
was  the  loM  of  the  pears.    The  value  of  these  was  the, standard  of 
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recorerjr.  If  there  was  no  aBcertained  fixed  value  of  the  pears  grow- 
ing or  on  the  trees  at  the  orchard^  the  market  value  at  San  Francisoo, 
less  the  cost  of  gathering  and  carriage^  would  furnish  the  rule  of  value. 

The  plaintiffs  were  not  hound  to  take  less  than  all  of  what  they  pur- 
chased. The  defendant  had  no  right  to  change  the  terms  of.  the  con- 
tract; the  plaintiffs  had  a  right  to  the  contract  as  they  made  it.  Even, 
in  cases  of  the  sales  of  several  articles  by  one  contract  for  a  sum  in 
gross,  the  vendee  is  not  bound  to  take  a  portion,  but  may  rescind  the 
contract  if  all  are  not  delivered.  This  was  in  effect  a  sale  of  all  the 
defendant's  share  of  this  fruit,  and  guarantee  of  uninterrupted  access 
to  all,  and  liberty  to  take  all.  The  plaintiffs  were  not  bound  to  take  a 
part,  when  they  were  hindered  from  getting  the  rest.  We  cannot 
apportion  the  contract  in  this  way;  for  the  main  inducement  to  the 
contract  may  have  been  to  obtain  the  whole  quantity  of  the  fmit  con- 
tracted for. 

The  contract  did  not  merely  provide  against  interruption  from  the 
parties  having  an  interest  in  the  orchard,  but  the  guarantee  ia  general, 
including  interruption  from  every  quarter. 

Inasmuch  as  no  claim  was  made  in  the  complaint  for  loss  of  time, 
wages,  etc.,  no  recovery  could  be  had  on  this  account,  and  the  Court 
erred  in  instructing  the  jury  in  this  respect. 

We  think  there  was  no  error  in  the  first  instruction.  Considering' 
this  contract  to  be  in  effect  an  agreement  for  the  delivery  of  these 
pears,  or,  what  amounts  substantially  to  the  same  thing,  a  sale  of  them 
with  a  guarantee  of  peaceable  and  uninterrupted  possession,  the  plain- 
tiffs having  paid  the  price  in  cash,  were  entitled  to  recover  as  the 
measure  of  damages  for  a  breach  of  the  agreement  the  highest  market 
price  of  the  pears  on  the  trees,  from  the  time  of  the  delivery  to  the 
time  of  trial,  if  suit  were  not  unreasonably  delayed.  Sedg.  on  Dam- 
ages, page  264. 

The  principles  upon  which  this  protracted  ease  may  be  finally  di»» 
posed  of  have  been  given.    To  prevent  misapprehension  we  repeat  them. 

If  other  persons  were  in  possession  of  the  orchard  when  plaintiffs 
went  there  to  gather  the  fruit,  and  if  those  persons  forbade  the  plain* 
tiffs, or  their  agents  and  servants, from  going  in  and  gathering  the  fruit 
purchased,  and  if  the  plaintiffs  could  not  have  done  so  without  risk  of 
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personal  collision  or  violenoe,  then  the  gaurantee  was  broken;  and 
though  the  plaintifia  might  have  been  permitted  to  gather  a  portion  of 
the  fruit  bought^  but  not  all,  they  had  a  right  to  come  away  and  hold 
the  defendant  responsible  on  the  guarantee. 

The  measure  of  damages  in  thai;  exent  would  be  the  highest  market 
price  of  the  fruit  on  the  trees  at  the  orchard,  if  there  was  any  market 
value  for  it  there,  and  as  it  was ;  if  not,  then  if  the  plaintiffs  were  pre- 
pared to  gather  it  and  carry  it  to  the  market,  the  market  value  there, 
less  the  cost  of  gathering  and  carriage,  would  be  the  criterion  of 
recovery. 

But  under  the  complaint  the  jury  could  not  gire  ocmipensation  for 
any  loss  of  time,  remuneration  for  wages  paid,  eta,  as  there  is  no  alle- 
gation in  the  complaint  as  to  these  matters. 

The  judgment  is  reversed  and  case  remanded. 


LOW,  Assignee,  v.  BURROWS. 

Under  the  Act  of  Omgresf  reepeettng  tlie  antlMiitlcattai  ot  the  veeord  of  a  Govt 
of  (me  State  to  be  used  in  another,  It  la  oalj  neeeseary  thnt  the  certlflcata 
aboald  state  the  main  facts  which  are  ma^e  necessary  by  the  Act,  when  the 
offices  of  Judge  and  Clerk  are  both  vested  in  one  person. 

A  certificate  of  the  proceedings  of  the  Surroffste's  Court  of  New  York,  whlek 
states  that  A.  W.  Bradford  is  Surrogate  of  the  City  and  Coonty  of  New  York, 
and  acting  Clerk  of  the  Surrogate's  Court;  that  he  has  compared  the  trans- 
cript of  the  papers  with  the  original  records  In  the  matter  of  the  estate  of 
William  Young,  and  finds  the  same  to  be  correct,  and  a  true  copy  of  all  the 
proceedings;  and  that  the  certificate  is  In  due  form  of  law-*- in  testimony 
whereof  he  sets  his  hand  and  afllxes  his  seal  of  ofllce  —  la  suflUclent. 

In  an  action  on  a  judgment  obtained  in  another  State,  where  the  transcript  of 
the  Judgment  shows  the  jurisdiction  of  the  Court  on  Its  face;  It  Is  not  neoea* 
sary  to  aver  jurisdiction. 

An  administrator  of  an  estate  hi  New  York,  haa  the  right  to  assign,  for  a  valu- 
able consideration,  a  judgment  obtained  there  by  the  Intestate  In  his  llfa- 
tlBM,  and  against  a  person  who  has  since  removed  to  this  State. 

Appeal  from  tiie  Fonrth  District,  Connty  of  San  Frandsca 
This  was  an  action  bronght  on  a  judgment  obtained  in  New  YoA. 
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One  William  Young  recovered  judgment  in  1851,  in  the  Oonrt  of 
Common  Pleas  of  New  York,  against  defendant  Afterwards,  in  1853, 
Young  having  died,  his  son  of  the  same  name  took  Administration  on 
his  estate  in  the  Surrogate's  Court  of  the  City  of  New  York.  Young, 
the  administrator,  transferred  and,  assigned  to  one  Swartwont  this 
judgment,  who  afterwards  transferred  it  to  the  plaintiff,  who  instituted 
this  suit.  On  the  trial,  plaintiff  offered  in  evidence  an  exemplificatioii 
of  the  proceedings  of  the  Surrogate's  Court  of  New  York.  The 
tificate  of  the  Surrc^ate  is  as  follows: 


'*  State  and  County  of  Nbw  York^ 
Surrogate's  Oppiob. 


■I 


^  I,  Alexander  W.  Bradford,  Surrogate  of  said  County,  and  acting 
as  Clerk  of  the  Surrogate  Court,  do  hereby  certify  that  I  have  com- 
pared the  foregoing  copy  of  the  petition,  bond,  letters  of  administrm- 
tion,  etc.,  in  the  matter  of  granting  letters  of  administration  <m  the 
estate  of  William  Young,  deceased,  with  the  original  record  thereof, 
now  remaining  in  this  office,  and  have  found  the  same  to  be  a  correct 
transcript  therefrom,  and  of  the  whole  of  such  original  record,  a&d 
that  this  certificate  is  in  due  form  of  law. 

**In  testimony  whereof  I  have  hereunto  set  my  hand  and  affixed 
my  seal  of  office,  this  twelfth  day  of  July,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty-five,  and  of  our  Independence 
the  eightieth. 


-{seal  |- 


A-  W.  BBADPORD, 
BurrogaieJ 


To  the  introduction  of  this  transcript  in  evidence,  the  defendant 
objected,  on  the  ground  that  the  Surrogate's  certificate  was  not  snfiS- 
cient  under  the  Act  of  Congress,  to  admit  it  to  evidence,  and  on  fhe 
further  ground  that  the  complaint  contained  no  averment  that  the 
Surrogate's  Court  had  jurisdiction.  The  Court  sustained  the  defend- 
infs  objection,  and  the  transcript  was  not  read  in  evidence. 

Plaintiff  then  offered  in  evidence  the  assignment  of  the  judgment 
!)y  the  administrator,  which  was  admitted  under  the  objection  of  flie 
defendant  that  the  administrator  could  not  make  the  assignment. 
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Defendant  had  judgment.  Plaintiff  moved  the  Court  for  a  new 
trial,  which  was  denied,  and  he  appealed  to  this  Court. 

Thornton  S  Thornton  for  Appellant 

Firti.  Judgments  are  assets  where  they  are  given  or  acknowledged. 
They  then  are  iona  notabilia,  and  are  to  be  administered  by  the  ordi- 
nary Courts  of  that  jurisdiction.  Attorney  Oeneral  v.  Bowen,  4. 
Meeson  &  Wesley,  p.  171,  and  note  at  the  end  of  the  case;  Ist  Wm. 
Errors,  p.  171,  citing  Dyer,  806,  a  in  margin;  Kegg  v.  Horton,  1 
Lntor,  401;  Gold  v.  Strode,  8  Modem,  324;  S.  C.  Carth.  148;  Adams 
V.  Savage,  2  Ld.  Raymond,  866;  S.  C.  1  Salkeld,  140;  Carlisle  v. 
Greenwood,  7  Modem,  16;  Anon.,  8  Mod.  244;  1  Saund.  276,  a  8  to 
Bex  f .  Sutton. 

Bonds  are  assets  where  they  are  at  the  time  of  the  death  of 
the  testator  or  intestate.  (1st  Wms.  on  Errors,  ut  supra.)  A 
judgment  should  be  assets  where  recovered  —  it  may  ripen  into  an 
estate  in  lands.  By  the  statute  Westm.  2d,  a  statute  so  old  as  to 
constitute  a  part  of  the  common  law,  it  is  a  lien  on  land.  Execu- 
tion issues  in  the  jurisdiction  where  the  judgment  is  recovered,  and 
can  issue  nowhere  else.  In  Cosby  v.  Oilchrist,  (7  Dana,  p.  207)  a 
judgment  recovered  in  Kentucky  is  spoken  of  as  assets  locally  situate 
in  Kentucky,  and  to  be  there  administered  by  the  local  administrator. 

Second,  If  a  foreign  administrator  has,  in  virtue  of  his  administra- 
tion, reduced  the  personal  property  of  the  deceased  there  situated, 
into  his  own  possession,  so  that  he  has  acquired  the  legal  title  thereto, 
according  to  the  laws  of  that  country,  if  that  property  should  after- 
wards be  found  in  another  country,  or  be  carried  away  and  converted 
there  against  his  wiU,  he  may  maintain  a  suit  for  it  there,  in  his  own 
name  and  right,  personally,  without  taking  out  neyr  letters  of  adminis- 
tration, for  he  is  to  all  intents  and  purposes  the  legal  owner  thereof, 
although  he  is  so  in  the  character  of  trustee  for  other  persons.  Story 
on  Confl.  of  Lews,  sec.  616. 

Third.  See  Story's  Confl.  of  Laws,  sec.  517. 

Fourth.  The  lex  fori  allows  the  action  here  in  the  name  of  the 
assignee.    Prac.  Act,  sec  4;  Harper  v.  Butler,  2  Pet,  239;  Story's 
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Gonfl.  of  Laws,  sees.  358-9,  approving  Harper  v,  Butler,  and  disap* 
proving  a  Maine  case;  Steams  v.  Bumham,  3  Qreenl.  261, 

Stanly  dk  Hays  for  Respondent 

The  Court  below  did  not  err  in  excluding  the  transcript  of  pro- 
ceedings had  in  the  Surrogate's  Court  of  the  County  of  New  York; 
for, 

First  The  proceedings  were  not  certified  so  as  to  entitle  them  to 
be  read  in  evidence,  either  under  the  Act  of  Congress^  or  under  sec- 
tion 450  of  our  Practice  Act. 

Second.  There  is  no  averment  in  the  complaint,  nor  was  there  any 
proofs  that  the  Surrogate's  Court  had  jurisdiction  to  issue  letters  of 
administration  upon  the  estate  of  the  decedent,  and  it  being  a  Court 
of  special,  limited  and  inferior  jurisdiction,  all  the  facts  requisite  to 
confer  jurisdiction  must  be  both  averred  and  proved  by  those  claiming 
any  right  through  its  decree. 

Third,  The  Court  could  not  admit  in  evidence  or  take  notice  of 
any  letters  of  administration  granted  in  another  State. 

They  wUl  not  support  an  action  out  of,  but  are  confined  in  thedr 
operation  to,  the  territorial  jurisdiction  of  the  Court  granting  them. 

First  Point.  The  Act  of  Congress  (U.  S.  Statutes  at  I^arge,  vol. 
1>  PAge  122)  and  section  450  of  our  Practice  Act,  as  to  who  the  cer> 
tificate  is  to  be  made  by,  and  how  it  is  to  be  made,  are  precisely  alike, 
the  latter  being  copied  from  the  former.  They  provide  that  the 
records  and  judicial  proceedings  of  the  Courts  of  any  other  State,  to 
entitle  them  to  be  admitted  as  evidence,  shall  have  **  the  attestation  of 
the  Clerk  and  the  seal  of  the  Court  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  Judge,  Chief  Justice  or  Presiding 
Magistrate,  as  the  case  may  be,  that  the  same  is  in  due  form.'' 

It  has  been  uniformly  held  that  parties  wishing  to  avail  themselves 
of  this  Act,  must  show  a  strict  compliance  with  its  requirements. 

Does  the  certificate  in  question  comply  with  the  statute?  Has  it 
been  attested  to  by  "the  Clerk,**  with  the  ''seal  of  the  Court,'' 
'^together  with  a  certificate  of  the  Judge?" 

It  does  not  purport  to  come  from  the  Court,  but  from  the  ''  Surro- 
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gate^s  Office/'  It  reads:  "State  and  County  of  New  York,  Surro- 
gate's Office,  88/'  It  then  proceeds:  ^'I,  Alexander  W.  Bradford, 
Surrogate  of  said  county,"  (he  might  be  Surrogate  of  the  county,  and 
yet  not  the  Surrogate  of  the  Court,  or  he  might  not  be  the  sole,  chief 
or  presiding  Surrogate)  "and  acting  as  Clerk  of  the  Surrogate's 
Court." 

A  certificate  by  a  person  "  acting  as  Clerk  is  not  sufficient^  for  the 
Clerk  who  certifies  the  record,  must  be  the  Clerk  himself  of  the  same 
Court;  or  of  its  successor;  the  certificate  of  his  under  Clerk,  in  his 
absence,  or  of  the  Clerk  of  any  other  tribunal,  office,  or  body,  being 
held  incompetent  for  this  purpose."  1  Oreen.  By.,  sec.  506,  and  cases 
there  cited. 

It  does  not  appear  but  what  the  Court  had  a  Clerk  distinct  and 
separate  from  the  Judge,  and  the  statute  requires  an  attestation  by  the 
"Clerk,  together  with  a  certificate  of  the  Judge." 

''This,  it  is  said,  is  founded  on  the  supposition  that  the  Court 
whose  proceedings  are  to  be  thus  authenticated,  is  so  constituted  as  to 
admit  of  such  officers.**  1  Green.  Ev.,  sec.  606;  Warren  v,  Flagg,  2 
Kek.  450. 

The  certificate  proceedd:  *'Tn  testimony  whereof,  I  have  hereunto 
set  my  hand  and  affix  my  seal  of  office." 

The  statute  requires  the  *'  seal  of  the  Court."  It  is  no  answer  to 
tiiis  to  say,  '*  that  the  seal  of  office  performs  a  double  duty,  that  it  is 
either  the  seal  of  office  or  the  seal  of  the  Court  as  occasion  may 
require."  This  may  be  true,  but  if  it  can  be  made  to  serve  in  two 
characters,  it  must  appear  in  which  of  them  it  was  used.  Here 
the  c^rficate  says,  in  effect,  that  the  seal  was  intended  as  the  seal 
of  office  of  the  Surrogate,  and  Hot  as  the  seal  of  his  Court. 

The  Surrogate  may  do  many  acts  out  of  Court,  to  which  he  would 
affix  his  seal  of  office,  while  those  acts  done  in  Court  would  have  the 
eeal  of  the  Court  attached.  The  capacity  in  which  the  seal  was  used 
determines  its  character  and  effect.  It  is  signed,  "  A.  W.  Bradford, 
Surrogate." 

It  thereforef  does  not  pretend  to  be  ''attested  by  the  Clerk,"  but 
by  tie  Surrogate  alone.  If  he  was  both  Surrogate  and  Clerk,  it 
<m|^t  to  have  been,  "  Surrogate  and  Clerk,"  or  "  Surrogate  and  ex 


186  SUPEEME  OOUET— JANTJABY  TERM,  1869. 

T4OW  «.  Barrowi. 

officio  Clerk ;''  and  then  in  addition  there  ought  to  have  been  a  further 
certiiicate  by  him  as  Surrogate  alone,  for  ''  the  seal  of  the  Court  must 
be  annexed  to  the  record  with  the  eretificate  of  the  Clerk,  and  not  to 
the  certificate  of  the  Judge."  1  Green.  Ev.  sec.  506;  State  of  Ohio  ». 
Henchman,  27  Penn.  State  Eep.  480. 

The  certificate  of  the  Judge  is  no  part  of  the  record.  Turner  r. 
Waddington,  3  Wash.  C.  C.  Hep.  1^6. 

Could  a  mere  recital  in  the  certificate  of  the  different  ofSces  he 
filled  affect  the  character  of  his  signature? 

The  County  Clerk  of  San  Francisco  county,  is  ex  officio  Clerk  of 
the  Fourth  District  Court,  Twelfth  District  Court,  County  Court, 
Court  of  Probate  and  Court  of  Sessions.  Would  a  certificate  by  hiwi^ 
containing  this  recital,  and  signed  simply  "  Wm.  Duer,  County 
Clerk,"  be  considered  by  this  Court  as  a  certificate  of  the  Clerk  of  thje 
Probate  Court?    Clearly  not. 

Second  Point  "  The  jurisdiction  of  a  Court  or  Magistrate  of  spe- 
( ial  and  limited  authority,  is  not  to  be  presumed^  but  must  be  averred 
and  proved.*' 

'^  In  such  a  case  a  general  averment  of  jurisdiction  is  not  sufficient, 
but  the  facts  necessary  to  confer  it  must  be  set  forth.''  The  People 
V.  Koeber,  7  Hill,  39;  Dakin  v.  Hudson,  6  Cowen,  224. 

"  It  necessarily  results  from  the  rule,  that  the  jurisdiction  of  infe- 
rior Courts  must  appear  affirmatively,  and  cannot  be  presumed;  that 
all  the  facts  requisite  to  confer  jurisdiction  must  be  averred  and 
proved,  whenever  the  proceedings  of  such  tribunals  are  relied  on, 
either  as  a  defense  or  cause  of  action."  1  Smith's  Leading  Cases,  p. 
818,  and  cases  there  cited;  Cleveland  r.  Sogers,  6  Wend.  440;  Cop- 
win  V.  Merritt,  3  Barb.  343;  Bloom  et  al.  v.  Burdick,  1  Hill,  130; 
Cornell  v.  Barnes,  7  Hill,  37,  note  e;  Barnes  v.  Harris,  3  Barb.  605; 
Turner  v.  Eoby,  3  Comst  193. 

In  Bement  v.  Wisner,  (1  Code  Bep.  N.  S.  143)  waa  that  of  a  com- 
plaint on  a  judgment  of  the  TJ.  S.  Circuit  Court. 

The  complaint  averred  that  the  Court  had  jurisdiction  and  that  the 
judgment  was  duly  given.  The  defendant  demurred^  and  claimed 
that  the  judgment  was  a  foreign  judgment,  and  that  the  {daintifl 
bound  to  show  that  the  Court  had  jurisdictioiL 
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The.  Court  oveixuled  the  demurrer^  but  upon  the  ground  that 
''jurisdiction  is  intended  of  the  TJ.  S.  Circuit  Courts/' 

The  Court  by  this  decision  impliedly  admitted  that  if  the  judgment 
had  been  a  foreign  one,  the  section  of  their  Code  vould  not  have 
^plied.  Hollifiter  v.  Hollister,  10  How.  and  Praetice  Rep.  539;  3 
Barb.  603. 

''  In  a  complaint  upon  a  cauae  of  action  dependent  upon  the  laws 
of  other  States,  a  general  averment  is  inauflScient.  The  laws  relied 
upon  must  be  averred  and  proved/'  Throop  v.  Hatch,  8  Abbotf  s 
Practice  Rep.  23;  Pomeroy  v.  Ainsworth,  23/Barb.  118. 

Third  Point.  The  Court  could  not  admit  in  evidence  or  take  notice 
of  letters  of  administration  granted  in  another  State.  They  will  not 
support  an  action  out  of,  but  are  confined  in  their  operation  to  the  ter- 
ritcffial  juriadiction  of  the  Court  granting  them. 

Chancellor  Kent,  in  Morrell  v.  Dickey,  (1  John.  Ch.  Rep.  156) 
says:  ^  It  is  well  settled  Ihat  we  cannot  take  notice  of  letters  testa- 
mentazy  or  of  administration,  granted  abroad,  and  that  they  give  no 
authority  to  sue  here.'* 

'^  This  is  not  only  the  law  in  England,  but  it  has  been  very  gene- 
rally adopted  in  this  Country/'  Williams  v.  Storrs  6  John.  Ch.  R. 
on  page  357;  Doolittle  v.  Lewis^  7  John.  Ch.  Rep.  on  page  47;  Fen- 
wick  p.  Sears'  AdministratcnrSy  1  Cranch.  259. 

Baldwin,  J.,  delivered  tiie  opinion  of  the  Court  —  Tbeby,  C.  J., 
and  FiEii),  J.,  concurring. 

One  William  Young  recovered  judgment  in  1851,  in  the  Court  of 
Common  Pleas  of  New  York,  against  defendant  Afterwards,  in  185S, 
Yoimg  having  died,  his  son,  of  the  same  name,  took  administration  on 
his  estate  in  the  Surrogate's  Court  of  the  City  of  New  York.  Young, 
the  administrator,  transferred  and  assigned  to  one  Swartwout  this 
judgment,  who  afterwards  transferred  it  to  the  plaintiff.  The  ques- 
tions made  on  the  trial  of  the  case  in  the  Court  below  were  these  : 
1.  That  the  exemplification  of  the  proceedings  of  the  Surrogate's 
Court  was  not  suflScient  to  admit  it  in  evidence  —  the  certificate  not 
being  in  form  or  substance  as  prescribed  by  Act  of  Congress,  or  the 
itatnte  of  this  State.     8.     That  the  administrator  in  New  York  had 
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no  right- to  assign  the  judgment — the  debtor  reeiding  at  that  time 
beyond  the  State  of  New  York. 

As  to  the  first  question:  It  seems  that  the  Surrogate  is  Judge  and 
Clerk  of  the  Court.  This  being  so^  it  is  only  n^oeasary  that  the  oer- 
tificate  should  state  the  main  facts  which  are  made  necessary  by  tho 
Acts  of  Congress  to  the  authentication  of  the  records  of  a  Court,  which 
has  both  Judge  and  Clerk.  In  this  case  the  certificate  states  that  A. 
W.  Bradford  is  Surrogate  of  the  City  and  County  of  New  York,  an^l 
acting  as  Clerk  of  the  Surrogate's  Court;  that  he  has  compared  the 
transcript  of  the  papers  with  the  original  records  in  the  matter  of  the 
estate  of  William  Young,  and  finds  the  same  to  be  correet,  and  a  true 
copy  of  all  the  proceedings ;  and  that  the  certificate  is  in  due  form  of 
law. 

In  testimony  of  which  he  sets  his  hand  and  affixes  his  seal  of  office. 

We  do  not  see  what  more  could  be  required  to  auth^ticate  to  us 
the  records  which  the  officer  certifies.  The  papen  show  upon  their 
face  the  jurisdiction  of  the  Court.  It  is  not  necessary  that  the  com- 
plaint should  aver  this  jurisdiction,  and  if  it  were,  the  defect  should 
haye  been  noticed  by  demurrer,  not  by  motion  to  exclude  or  objection 
to  the  admissibility  of  the  transcript. 

The  second  objection  is  equally  untenable.  We  concede  that  the 
administrator  has  power  over  only  those  assets  within  the  State  where 
letters  are  granted;  and  we  might  concede  that  in  the  case  of  notes, 
bonds,  etc.,  on  debtors  who  live  and  have  their  property  beyond  the 
jurisdiction,  the  administrator  has  no  jurisdiction  or  dominion.  But 
this  is  not  the  case  in  respect  to  judgments.  There  can  be  no  doubt 
if  a  debtor,  against  whom  the  intestate  in  his  lifetime  obtained  judg- 
ment, though  at  the  time  of  the  death  of  the  intestate  the  debtor  was 
beyond  the  jurisdiction,  afterwards  came  within  the  jurisdiction,  the 
administrator  might  proceed  to  collect  the  money  from  him.  The  effect 
of  a  judgment,  as  such,  unlike  a  note,  is  confined  to  the  State  where 
rendered.  It  is  therefore  record  evidence  of  a  debt.  It  may  be  sued 
on,  it  is  true,  out  of  the  State.  But  it  is  not  easy  to  see  how  an  admin- 
istrator of  the  creditor  in  California  could  take  to  himself  aa  assets  a 
judgment  remaining  on  record  in  New  York,  merely  from  the  fact  that 
the  debtor  happened,  for  the  time  being,  to  reside  in  California.  If 
the  debtor  went  back  to  New  York,  or  had  property  there,  it  is  dear 
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tiiat  the  Calif oinia  admiiustrator  could  not  collect  the  money.  If  he 
collected  anywhere^  it  would  not  be  by  virtue  of  the  judgment  in  New 
Tork  vesting  in  him  any  title  to  it,  but  merely  because  the  transcript 
of  the  judgment  gave  him  evidence  upon  which  he  might  sue.  The 
judgment  is  a  record,  and  for  any  use  to  be  made  of  it,  or  any  power 
to  enforce  it^  by  execution  or  other  process^  must  belong  to  the  adn^in- 
ifitrator  in  New  Y<Hrk;  or  this  anomaly  would  result:  That  the  admin* 
istrator  in  California  would  own  the  judgment  for  the  purpose  of  suing 
on  it  in  California^  and  the  administrator  in  New  Yqrk  wotild  owit  it 
for  the  purpose  of  collecting  it  by  issuing  execution  in  New  York.  We 
think  no  such  doctrine  can  be  maintained.. 

If  the  New  York  administrator  owned  it  for  one  purpose —  for  the 
purpose  pf  collecting  it  by  execution  iti  New  York  —  he  owned  it  for 
the  purpose  of  receiving  the  money  on  it;  if  the  defendant  chose  vol- 
ontarily  to  pay  it^  it  matters  not  where  tiie  defendant  resided  at  the 
time.  If  he  eould  receive  the  mxmej  or  ooUeet  it,  he  could  assign  it 
for  value. 

The  authoriting  cited  by  the  a^)ellant  maintain  this  distinction.  (See 
particularly  Attorney  Geneoral  v.  Bowmens^  4  Meis.  and  W.  17L) 
Lord  Abinger  Udd  down  'the  rule  thus:  "  Whatever-  may  have  been 
fte  origin  of  the  jurisdiction  of  the  ordinary  to  grant  probate,  it  is  clesar 
fliat  it  is  a  limited  jurisdiction,  and  can  be  exercised  in  respect  of 
lliose  effects  only,  whidi  he  would  have  had  himself  to  administer  in 
case  of  intestacy,  and  which  must  therefore  have  been  so  situated  as 
that  he  oonld  hawe  disposed  of  them  in  pios  usus.  As  to  the  locality 
of  many  deacriptions  of  clffects,  household  and  movable  goods,  for 
uutance,  there  never  could  be  any  dispute;  but  to  prevent  conflicting 
jurisdictions  between  different  ordinaries,  with  respect  to  choses  in 
adjon  and  titles  to  property,  it  was  established  as  kw  .that  judgment 
debts  were  assets,  for  the  purposes  ol  jurisdiction,  where  the  judgment 
is  recorded^  leases  where  Ihe  land  lies;  specialty  debts  where  the 
instrument  happens  to  be;  and  simple  contract  debts ^ where  the  debtor 
resides  at  the  tiDie'of  the  testator's  death;  and  it "wa^  also  decided 
that,  as  bills'  of  exchange  and  promissoo-y  notes  do<  not  alter  the  nature 
«f  flie  simple'  odntract  debts,  but  are  inerdy  evidences  of  title,  tV; 
<dd)ti  doe  on  ikeab  iaatnlmenbi  w^e  assets  where  the  debtor:  lived,  and 
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not  where  the  instrument  was  f  onnd.  In  truth,  with  respect  to  siniple 
contract  debts,  the  only  act  of  administration  Idiiat  could  be  performed 
by  the  ordinary  would  be  to  recover  or  to  receive  payment  of  ttie  debt, 
and  that  would  be  done  by  him  with  whose  Tarisdiction  the  debtor 
happened  to  be/'  (So  it  said  in  Vaughn  v.  Barrett,  5  Vermt.  333.) 
**  An  idea  seems  to  have  been  entertained,  that  the  jurisdiction  over 
the  debt  in  this  case  followed  the  person  of  the  creditor.  Bnt  it  is  to 
be  observed  that  jurisdiction  or  the  right  of  administration  in  respect 
t(f  debts  due  a  deceased  person,  never  follows  the  residence  of  a  cred- 
itor. They  are  always  bona  noiabilia,  unless  they  happen  to  fall  within 
the  jurisdiction  where  he  resided.  (See  Bac.  Ab.  Ezois  E.  Ore.  Eli2. 
472.)  Judgments  are  bona  noiabilia  where  the  record  is.  (Ld. 
Eayd.  855;  Carth.  149;  8  Mod.  244;  Anon  6  Geo.  IL,  dted  by 
Selw.)  Specialties  where  they  are  at  the  time  of  the  creditor's 
decease  (Sum.  v.  Dobson,  cited  in  Selw.  N.  P. ;  Byon  v.  Byron,  Cro. 
Eliz.  472),  and  simple  contracts  where  the  debtor  reridsB  (Carthew, 
373;  Salk.  37;  Ld.  Rayd.  562).*' 

In  this  last  case,  one  Matt  recovered  judgment  in  Vermont;  admin- 
istration was  taken  on  the  plaintiff's  estate  in  that  State;  the  plaintiif 
resided  in  New  York  at  the  time  of  judgment,  and  also  at  the  time  of 
his  death;  the  defendant  in  the  judgment  procured  and  pleaded  a 
release  from  the  New  York  administarator.  The  Supreme  Court  of 
Vermont  held  the  release  ineffectual ;  and  it  was  in  answer  to  the  argu- 
ment that  the  debt  followed  the  residence  of  the  creditor,  that  the 
Court  used  the  language  above  quoted.  Had  the  judgment  been 
obtained  in  New  York,  it  is  clear,  from  the  reasoning  and  authorities 
cited  by  the  Court,  that  it  would  have  npheld  the  power  of  the  New 
York  administrator  over  the  judgment,  as  assets  of  that  jurisdiction. 
In  fact,  the  right  of  the  Vermont  administrator  is  placed  upon  flie 
fact  of  the  rendition  of  the  judgment  there. 

The  industry  of  the  counsel  of  respondents  has  collected  numerous 
cases  in  which  the  power  of  administrators  over  assets  of  Hie  estate 
has  been  declared,  but  he  has  cited  no  case  whieh  denies  the  right  of 
the  administrator  of  the  creditor  of  the  deceased  to  control  or  collect 
a  jud^rmeut  rendered  within  the  jurisdiction  where  letters  were 
granted,  although  the  ddbtor  resides  in  a  differenk  jurisdictioxi. 
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The  right  of  an  administrator^  at  common  law,  to  assign  the  choses 
in  action  of  the  intestate  is  not  denied;  and  nothing  in  the  legislation 
or  jnrispmdence  of  New  York  to  the  contrary  has  been  shown. 

The  Court  below  excluded  the  record  offered  on  the  trial,  and  this 
was  excepted  to.  This  exclusion  might  have  induced  the  plaintiff  to 
decline  introducing  complete  proof  of  the  assignment,  etc.,  as,  if  in- 
troduced under  the  ruling  of  the  Court,  it  would  have  been  insuffi- 
cient to  maintain  the  action. 

The  judgment  of  the  Court  below  is  reversed,  and  cause  remanded. 


JONES  V.  THOMPSON  et  at. 

J.  AM  his  bill  In  tbe  District  Court  against  T.,  alleging  a  partnership  between 
them,  and  praying  for  an  account  of  tbe  partnership  property.  Subsequently, 
J.  filed  a  petition  In  the  same  Court,  setting  forth  tbe  Mil,  and  also  that 
L.  T.  B.  and  H.  B.  bad  obtained  Judgment  against  T.  the  defendant,  and 
that  execution  had  issued  on  the  Judgment,  and  was  levied  on  the  partnership 
property  of  tbe  plaintiff  and  defendant,  and  that  the  Sheriff  was  about  to 
•ell  the  property.  The  petition  prayed  that  L.  T.  B.  and  H.  B.  might  be 
made  parties,  and  that  an  injunction  might  Issue  against  L.  T.  B.  and  H.  B. 
end  the  Sheriff;  Held.*  That  on  the  appeal  of  the  case  to  this  Court,  It  does 
not  lie  In  the  month  of  J.  and  T.  to  say  that  L.  T.  B.  and  H.  B.  are  not 
parties  to  the  suit,  and  haTe  no  right  of  appeal. 

Tbe  taiterest  of  one  partner  in  the  partnership  chattels,  la  the  saMect  of  lery 
and  sale  by  the  Sheriff,  on  an  execution  against  one  of  the  partners. 

But  the  Sheriff  can  only  seize  and  seU  the  Interest  and  right  of  the  Judgment 
partner  therein,  subject  to  the  prior  rights  and  liens  of  the  other  partners 
and  tbe  Joint  creditors  therein. 

Id  such  case,  the  decree  should  not  order  a  prlrate  sale  of  the  firm  property. 
Tbe  selling  of  cattle,  sheep,  etc.,  at  private  sale,  la  dangerous  aa  a  preeedent, 
and  liable  to  great  abuse  In  practice. 

Appeal  from  the  Third  District,  County  of  Monterey. 

The  facts  as  disclosed  by  the  opinion  of  the  Court,  are  as  follows: 

This  bill  was  filed  in  the  District  Court  of  the  Second  District,  on 

the  fourth  day  of  April,  1866.  The  bill  charges  a  partnership  between 

the  plaintiff  and  defendant^  and  prays  an  account.    Thompson  was 
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the  only  defendant  to  the  bill^  and  filed  his  answer  denying  the  alle- 
gations of  the  bill.    Neither  the  bill  nor  answer  is  verified. 

Shortly  after  this  time,  plaintiff  filed  a  petition  in  the  District 
Court,  netting  forth  the  complaint,  and  also  that  Lewis  T.  Burton  and 
Harvey  B.  Blake  had  obtained  judgment  in  the  First  District  Court, 
against  A.  B.  Thompson,  the  defendant,  and  that  execution  had  issued 
on  the  judgment,  and  been  levied  on  certain  cattle,  the  property  of 
plaintiff  and  defendant  Thompson,  and  that  the  Sheriff  was  threaten- 
ing to  sell  the  property  by  virtue  of  the  execution.  The  petition 
prayed  that  the  plaintiffs  in  the  execution.  Burton  and  Blake,  might 
be  made  parties  to  that  proceeding,  and  that  an  injunction  might  be 
issued  against  Burton  and  Blake  and  the  Sheriff  of  Santa  Barbara 
county,  enjoining  and  restraining  them,  their  agents  and  attorneys, 
from  proceeding  to  sell  or  otherwise  dispose  of  any  of  the  cattle, 
horses  and  other  property  levied  on.  On  the  twenty-sixth  of  June, 
1856,  an  injunction  was  granted  acoording  to*  the  prayer  of  the  peti- 
tion, by  the  Judge  of  the  Second  District.  On  the  twenty-seventh 
June,  Burton  and  Blake  appeared  in  Court  and  asked  for  a  dissolu- 
tion of  the  injunction,  and  that  their  names  might  be  stricken  from 
the  record.  The  motion  for  the  dissolution  of  the  injunction  was  de- 
nied. Afterwards,  on  motion  of  the  plaintiff's  attorney,  the  cause  was 
removed  to  the  Third  Judicial  District,  on  the  ground  of  incapacity 
of  the  Judge,  he  being  related  to  the  plaintiff. 

On  the  twenty-sixth  day  of  April,  1858,  the  Court  entered  a  final 
decree;  by  which  a  receiver  was  appointed,  and  ordered  to  take  imme- 
diate possession  of  the  property  and  to  sell  so  much  of  it  at  private 
sale  as  would  bring  the  sum  of  $7,370,  and  costs  of  suit  and  charges 
of  the  receiver,  and  divide  the  remaining  property  and  cattle  on  the 
island  between  Jones  and  Thompson,  and  ordering  the  injunction  to 
remain  in  full  force  and  effect  against  Burton  and  Blake  and  the 
Sheriff. 

Thompson,  Irving  £  Pate,  for  Appellants; 

1.  The  first  point  we  present  to  the  consideration  of  the  Coart  is. 
that  the  injunction  in  this  case  w^  irregularly  issued,  and  Burton 
and  Blake  improperly  made  parties  to  this  suit. 
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The  statute  proyides  in  what  maimer  suits  shall  be  commenced,  and 
how  injunctions  shall  issue.  Practice  Act>  section  22,  provides  ^  that 
an  action  shall  be  commenced  by  filing  a  complaint  and  issuing  a  sum- 
moitf  thereon/'    See  sec.  118,  Prac.  Act 

In  order  to  make  Lewis  T.  Burton  and  Harvey  B.  Blake  parties  to 
this  suit,  there  should  have  been  filed  a  complaint  verified  by  John  C. 
Jones,  or  some  one  in  his  behalf,  against  Burton  and  Blake^  and  a  siun- 
nums  issued  thereon.  This  is  the  only  mode  known  to  our  practice. 
Prac.  Act,  sec.  114. 

In  this  case  the  only  defendant,  Thompson,  had  answered  previously 
to  the  filing  of  the  petition  for  the  injunction,  and  the  record  nowhere 
shows  any  notice,  or  an  order  to  show  cause  upon  any  of  these  defend- 
snta^  before  the  issuing  of  the  injunction. 

Bat  it  shows  eonclusively  that  they  did  not  have  notice,  nor  was  an 
order  obtained  to  show  cause,  because  the  petition  for  the  injunction 
vas  filed  on  the  twenty-fourth  day  of  June,  1856,  and  the  injunction 
W88  issued  on  the  twenty-fifth  day  of  June,  1856. 

The  law  requires  that  a  notice  of  five  days  shall  be  given  in  all 
eases  of  motions,  etc.,  unless  the  Judge  prescribe  a  shorter  period. 
The  record  here  does  not  show  that  the  Judge  entered  an  order  short- 
ening the  time,  therefore  the  granting  of  the  injunction  was  improper 
under  this  section  of  the  statutSL 

2.  Burton  and  Blake  not  being  parties,  no  injunction  could  issue 
against  them.  Daniels'  Ch.  Practice,  8  vol.  p.  1834-1837;  Walker 
V.  Deventux,  4  Paige,  229;  FeUows  V.  Fellows,  4  John.  Ch.  B.  25; 
Waller  v.  Harris,  7  Paige,  167. 

3.  The  next  point  to  which  we  call  the  attention  of  the  Court  is, 
that  admitting  for  the  sake  of  argument  that  Burfaon  and  Blake  were  ' 
regularly  made  parties  to  this  suit,  then  we  say,  that  a  Court  of  Equity 
will  not  inierfeie  to  stop  an  execution  at  law,  in  cases  of  this  charac- 
>r,  until  the  paitno^p  accounts  have  been  taken.  Sitier  ft  John- 
son V.  Walker,  1  Freeman  Ch.,  Kentndcy,  77  Brewster  v.  Hammet.  4 
Conn.  450. 

The  interest  of  each  partner  is  his  share  of  the  surplus,  subject  to 
all  the  partnership  accounts,  and  that  interest  is  liable  to  the  execu- 
tioBB  of  a  creditor.     Dutton  v.  Monison^  17  Yes.  Jnr^  1  Bose,  213. 
yql.  XII.— la 
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Nor  in  ordinary  caaes  will  the  Conrt  out  of  which  the  execution 
issues,  interfere  on  motion.  Phillips  v.  Cook,  24  Wend.  390,  401, 
608. 

So  the  role  seems  to  be  well  established,  that  a  Comrt  of  Eqnity 
will  not  interfere  to  stop  an  execntion  at  law. 

And  the  only  instances  in  which  a  Court  of  Equity  erer  interferes 
with  an  execution  at  law,  is  where  the  property  is  of  a  peculiar  value, 
and  the  party  could  not  be  compensated  in  damages  by  the  verdict  of 
a  jury.    Allen  v.  Freeland,  3  Band.  173. 

The  property  levied  on  in  this  case  is  not  of  that  peculiar  value^  so 
that  the  owner  can  not  be  compensated  in  damages  by  the  verdict  of 
the  jury. 

He  has  three  distinct  legal  remedies ;  he  could  bring  an  action  at 
law,  to  recover  the  property,  against  the  purchaser,  or  sue  the  Sheriff 
for  damages  for  the  taking  and  detaining  thereof,  and  an  action  on 
the  indemnii^  bond. 

The  question  seems  to  be  whether  a  partner's  interest  in  partner- 
ship effects,  can  be  levied  upon  at  all  under  a  common  law  execution. 
That  it  can,  principle,  policy  and  authority  agree:  the  first,  because 
the  partner  has  a  legal  interest  in  possession,  which  is  levia- 
ble estate;  the  second,  because  otherwise  a  debtor  by  merely  enter- 
ing into  a  partnership  might  screen  all  his  property  from  his  creditors, 
and  the  third,  by  a  series  of  cases  and  a  continued  practice  from  the 
earliest  times.  If  an  execution  can  be  sustained  at  all,  there  is  no 
mode  in  which  it  can  be  done  but  by  a  sdzure  of  the  goods  and  a  levy 
and  sale  of  the  legal  interest. 

The  respondents  may  say  in  this  case,  Ihat  Burton  and  Blake  not 
being  parties  to  the  record,  have  no  right  to  appeal.  Should  this 
point  be  raised,  we  will  merely  refer  the  Court  to  the  case  of  Adams 
v.  Woods,  (8  Cal.  306,  and  9  Cal.,  page  616)  in  which  the  Court 
says:  ^^a  party  aggrieved  by  a  judgment,  has  a  right  of  appeal,  al- 
though he  is  not  a  party  to  the  record.** 

Saunders  S  Brent  for  Bespondent  Jones. 

1.  The  appeal  sbauld  be  dismissed  aa  not  being  taken  by  a  parlj 
to  the  record. 
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After  the  suit  of  Jones  v.  Thompson  was  commenced,  the  plaintiff, 
Jones,  filed  a  petition  for  an  injunction  against  Burton  and  Blake. 

This  petition  is  not  entitled  in  this  action  and  should  not  he  regarded 
as  a  part  thereof;  it  contains  hy  itself  a  distinct  cause  of  action,  and 
makes  new  parties,  and  is  in  all  respects  a  new  cause,  which  ia  nx>w 
pending,  and  should  he  regarded  as  distinct  and  separate  from  the  one 
at  bar.  It  cannot  be  considered  as  a  part  of  the  proceedings  in  this 
action  because  the  plaintiff  did  not  so  ask  it,  because  it  is  independent 
of  it,  because  in  order  to  be  a  part  it  will  be  necessary  to  regard  the 
petition  as  a  supplemental  bill,  which  it  does  not  purport  to  be,  and 
for  the  filing  of  which  no  permission  of  the  Court  was  asked  or  grant- 
el  Upon  its  face*  the  injunction  proceedings  constitute  a  separate  case 
by  itself  and  should  not  be  mixed  or  confounded  with  the  present  suit. 

2.  But  if  Burton  and  Blake  are  to  be  regarded  as  parties  to  this 
record,  then  they  are  to  be  subject  to  all  the  responsibilitiea  that  ordi- 
narily attach  to  parties  to  a  litigation. 

The  final  decree  was  entered  in  April,  but  they  only  appealed  four 
months  after.  They  have  made  no  motion  for  a  new  trial,  nor 
have  they  prepared,  nor  has  the  Judge  certified  to,  any  statement  to 
be  used  on  appeal;  so  that  the  only  case  they  are  entitled  to  bring 
into  this  Court,  is  that  made  by  the  judgment  roll  alone. 

3.  The  appellants  claim  that  a  Court  of  Equity  will  not  interfere, 
at  the  instance  of  one  partner,  to  stop  a  sale  under  an  execution  at 
law,  issued  by  an  individual  creditor  of  the  other  partner,  and  levied 
on  partnership  property. 

As  applied  to  the  present  case,  the  claim  of  appellants  is  this:  that 
notwithstanding  Jones  had  gone  into  a  Court  of  Equity,  seeking  an 
account  and  a  dissolution  of  a  partnership,  consisting  of  horses,  cattle 
and  sheep,  between  himself  and  Thompson,  and  claiming  that  the  part- 
nership was  indebted  to  him  in  the  sum  of  $60,000,  yet  the  appellants. 
Burton  and  Blake,  two  months  subsequent  to  the-  commencement  of 
this  suit,  and  after  it  was  at  issue,  had  a  right  to  levy  upon  this  com- 
mon property  for  a  separate  debt  of  Thompson,  and  authorize  the 
Sheriff  to  sell  the  same  at  public  auction  and  deliver  it  to  purchasers. 

When  a  Sheriff,  upon  an  execution  against  one  partner,  levies  on 
and  sells  partnership  property,  he  has  a  right  to  take  possessioa  of  the 
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whole  property,  and  deliver  it  over  to  the  purchaser  or  parchasers. 
Phillipe  V.  Cook,  24  Wend.  389,  407-8;  Walsh  v.  Adams,  3  Denio, 
127. 

*  So  that  the  daim  of  appellants  amounts  to  this:  that  Burton  and 
Blake  oould  have  forced  all  these  horses,  cattle  and  sheep  to  sale  hy 
the  Sheiriff,  could  have  required  the  Sheriff  to  deliver  the  same  to 
folrty  or  fifty  purchasers,  as  the  case  may  be,  and  thus  require  Jones, 
who  had  already  commenced  his  action  agaiiist  Thompson,  and  who 
had  a  prior  lien  on  the  property,  to  pursue  his  rights  by  suing  each 
one  of  the  vendees  of  the  Sheriff. 

We  submit  that  partners  have  an  equitable  lien  upon  partnership 
property  for  partnership  debts,  which  lien  is  prior  to  the  claim  of  the 
separate  creditors  of  the  individual  partners.  Story's  Eq.,  sec  675; 
Gteeawood  v.  Brodhead,  8  Barb.  S.  C.  596. 

The  interest  of  a  partner  in  a  firm  can  be  attached  at  the  suit  of 
his  separate  creditors,  and  can  be  sold  by  the  Sheriff  unless  enjoined, 
but  this  attaehment  is  subject  to  the  paramount  claims  of  the  partner- 
ship ereditors,  who,  by  a  subsequent  levy,  can  defeat  the  prior  attach- 
ment. 

AH  the  authorities  agree  on  this  point.  Price  v.  Jackson,  6  Mass. 
242;  Story  on  Part,  sec.  263;  Phillips  v.  Cook,.  24  Wend.  389; 
Wilder  v.  Keeler,  3  Paige,  167. 

:  But  our  Suprane  Court  has  affirmed  the  principle  that  partnership 
boeiito^  are  entitled  to  a  prefer^ce  in  the  distribution  of  joint  prop- 
erty, over  separate  creditors  of  an  individual  partner..  Chase  t. 
SWdi  9  Cal.  66;  see  Cbllyer  on  Part,  sees.  825-6-7-8-9-30;  also. 
Bee.  831;  1  Madd:  Ch.  131-6;  1  Eden  on  Injunctions,  53-6;  Gow  on 
Part,  ch.  4,  ieec.  1,  p.  252;  Taylor  v.  Field,  4  Vesey,  396;  Taylor 
V.  Fieid^  15  Vesey,  559,  note;  Skip  v.  Sherwood,  2  Swanst.  586. 

The  weight  of  American  authority  is  the  same  way.  Story  on 
Part.,  sec.  264;  Witter  v.  Bichards,  10  Conn.  37;  Moore  v.  Sample,  3 
Ab,  H.  N.  319;  1  Gfeen,  N.  L  Ch.  B.  163  v  Place  «•  Sweetaer,  16 
Ohio,  142;  1  Story  Eq.,  sec.  628. 

In  bppostion  to  the  unbroken  current  of  EngUsh  authority,  and  the 
influence  of  the  American  decisions,  we  have  only  two  eases  in  con- 
fliot:    Itoody  V.  PayM,  (2  JphA.  CSi.  B.  548).     Here  Chancellor 
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Kent  refused  to  issue  an  injimctioii  to  restrain  a  sale  under  an  execn- 
tion  issued  at  the  suit  of  a  separate  creditor  of  a  partner,  and  levied 
on  the  partnership  property. 

He  based  his  refusal  upon  ibe  ground  that  it  would  produce  delay 
and  embarrassment  to  creditors^  and  says  that  the  Court  had  never 
undertaken  to  restrain  a  Sheriff  in  a  like  case. 

He  quotes  no  autiiority  where  an  injunction  was  repressed,  and 
omits  reference  to  the  English  cases  where  it  was  the  constant  prac- 
tice to  restrain  execution,  as  appears  by  the  authorities  quoted.  This 
decision  was  made  in  1817,  and  not  in  a  Court  of  final  appellate  juris- 
diction, and  though  it  has  been  the  subject  of  earnest  criticism  by 
Vi.  Justice  Story,  and  daborate  defense  by  Chancellor  Kent,  in  the 
note  to  p.  75,  8  Eenfs  Com.  (8th  edition)  yet  no  antecedent  author- 
ity has  been  shown  to  maintain  it,  and  the  only  one  bearing  upon 
the  question,  (Be  Smith,  16  John.  102)  is  directly  opposed  to  it  in 
principle,  and  no  direct  approval  eveii  in  New  York  could  be  adduced ; 
and  the  only  subsequent  case  which  could  be  found  by  the  Chancellor, 
apptoying  this  decision,  was  Phillips  v.  Cook,  (24  Wend.  389)  already 
quoted,  which  was  a  case  at  law,  not  involving  the  powers  of  a  Court 
of  Chancery. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tbury,  C.  J., 
and  Field,  J.,  concurring. 

Several  eirois  are  assigned  by  Burton  and  Blake,  who  aie  &e 
appellants  here.  They  are  met,  howevBr,  at  the  threshold,  by  the 
objection  that  they  have  no  standing  in  Court,  because  the  respondents' 
counsel  say  they  are  not  parties  to  the  record.  We  think  the  objec- 
tion is  not  good.  The  petition  was  certainly  a  very  irregular  way  to 
get  them  into  the  cause,  but  it  is  an  irregularity  of  which  the  respond- 
ents cannot  compkin.  The  petition,  though  not  entitled  of  the  caude, 
was  filed  among  the  papers  as  a  part  of  the  record  related  to  the  sub- 
ject matter  of  the  suit,  and  was  acted  on  by  the  Judge  as  a  portion  of 
the  pleadings,  and  tiie  final  decree  refeiB  expressly  to  the  injunction 
granted  oil  the  petition  and  in  pursuance  of  its  prayer,  and  makes  that 
injunction  pespetual.  Bein^  affected  directly  by  the  judgment,  it 
certainly  does  not  Ue  in  the  mouth  of  the  plainitiS  below  to  say  the 
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defendants,  Burton  and  Blake,  are  not  parties  to  it  and  have  no  right 
of  appeal. 

It  is  contended  that  the  cattle,  etc.,  of  Uie  partnership  is  not  the 
subject  of  levy  and  sale  by  the  Sheriff,  on  an  execution  against  Thomp- 
son, one  of  the  partners.  We  think  the  rule  is  otherwise.  The  inter- 
est of  one  partner  in  partnership  property  is  such  an  estate  under  our 
statute  as  may  be  sold  for  his  dci>ts;  it  is  a  legal  estate  in  chattels. 
It  is  true  that,  as  between  the  partners,  the  interest  of  eadi  is  only  the 
residuum  of  the  property  left  after  the  settlement  of  the  firm  d^ts; 
and  that  the  rights  of  firm  creditors  and  the  several  partners  are  pai>- 
amount  to  the  claims  of  separate  creditors  of  the  firm. 

But  this  interest  of  the  partner  thus  defined,  is  held  by  liie  weight 
of  authority  subject  to  levy  for  his  debts.  Story  on  Partnerdiip, 
(sec.  263)  thus  states  the  rule:  '^  In  cases  of  this  sort,  therefore,  Hie 
real  position  of  the  parties^  reUtively  to  each  other,  seems  to  be  this: 
The  partnership  property  may  be  iakea  in  execution  upon  a  separate 
judgment  and  execution,  against  one  partner;  but  the  Sheriff  can  onlj 
seize  and  sell  the  interest  and  right  of  the  judgment  partner  therein, 
subject  to  the  prior  rights  and  liens  of  the  other  partners  and  the  joint 
creditors  therein.  By  such  seizure  the  Sheriff  acquires  a  special  prop- 
erty in  the  goods  seized;  and  the  judgment  creditor  himself  may,  and 
the  Sheriff,  also,  with  the  consent  of  the  judgment  creditor,  may  file  a 
bill  against  the  other  partners  for  the  ascertainment  of  the  quantity  of 
that  interest,  before  any  sale  is  actuaDy  made  und^  the  execution. 
The  judgment  creditor,  however,  is  not  bound,  if  he  does  not  choose, 
to  wait  until  such  interest  is  so  ascertained,  but  he  may  require  the 
Sheriff  immediately  to  proceed  to  a  sale,  which  order  Uie  Sheriff  is 
bound  by  law  to  obey.  In  the  event  of  a  sale,  the  purchaser  at  the  sale 
is  substituted  to  the  rights  of  the  execution  partner,  quoad  the  property 
sold,  and  becomes  a  tenant  in  common  thereof;  and  he  may  file  a  bill, 
or  a  bill  may  be  filed  against  him  by  the  other  partners^  to  asoertain 
the  quantity  of  interest  which  he  has  acquired  by  the  sale."^ 

Chancellor  Kent  held  in  Moody  v.  Payne,  (2  Johns.  Ch.  548)  tliat 
an  injunction  should  not  be  granted  to  restrain  a  sale  by  the  Sheriff 
upon  the  ground  that  no  harm  is  thereby  done  to  the  oflier  partaexB; 
and  the  sacrifice,  if  any,  is  the  loss  of  the  judgment  deUoza  o^y. 
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Justice  Story,  (on  Part.,  sec.  264)  remarking  upon  this  decision,  says: 
'^  This  does  not  seem  to  be  a  sufficient  ground  upon  which  an  injunc- 
tion  should  be  denied.  If  the  debtor  partner  has,  or  will  have  upon  a 
final  adjustment  of  the  accounts,  no  interest  in  the  partnership  funds, 
and  if  other  partners  have  a  lien  upon  the  funds,  not  ozdy  for  the 
debts  of  the  partnership,  but  for  the  balance  ultimately  due  to  them, 
it  may  most  materially  affect  their  rights  whether  a  sale  takes  place  or 
not  For  it  may  be  extremely  difficult  to  follow  the  property  into  the 
hands  of  the  various  vendees;  and  the  lien  of  the  other  partners  may, 
perhaps,  be  displaced,  or  other  equities  arise  by  intermediate  bona  fide 
sales  of  the  property  in  favor  of  the  vendees,  or  other  purchaseis  with- 
out notice;  and  the  partners  may  have  to  sustain  all  the  chances  of 
any  supervening  insolvencies  of  the  immediate  vendees.  To  prevoit 
multiplicity  of  suits  and  irreparable  mischiefs,  and  to  insure  an  un- 
questionable lien  to  the  partners,  it  would  seem  perfectly  proper,  in 
cases  of  this  sort,  to  restrain  any  sale  by  the  Sheriff.'' 

But  this  doctrine  has  no  application  to  this  case.  The  petition 
makes  no  case  fit  for  the  rule  here  laid  down.  It  may  safely  be  con- 
ceded that  if  the  judgment  debtor  be  indebted  to  the  firm,  or  the  firm 
be  so  indebted  that  on  a  settlement  the  debtor  partner  would  not  be 
entitled  to  any  share  of  the  common  property,  that  the  other  partnw 
might  intervene  to  prevent  a  sale  of  the  partnership  assets.  But  it 
woidd  be  a  great  hardship,  and  would  lead  to  enormous  frauds  if, 
merely  because  the  account  was  unsettled  and  something  due,  how- 
ever small  the  amount,  the  creditor  should  be  postponed  until  an 
account  was  taken.  No  man  with  a  small  debt  against  such  debtor, 
could  afford  to  prosecute  his  claim;  and  the  effect  would  be,  in  almost 
every  case,  to  prevent  or  postpone  a  sale  at  the  suit  of  the  separate 
creditor. 

The  petition  does  not  show  any  facts  upon  which  the  injunction  was 
properly  granted. 

The  decree  shows  a  balance  of  some  $7,000  due  from  the  defendant 
to  the  plaintiff;  but  this  balance  the  decree  itself  shows  is  wrong.  The 
amount  is  given  as  the  excess  of  receipts  of  firm  money  over  expendi- 
tures; but  for  this  excess  the  defendant  was  only  responsible  to  hit 
partner  for  otne-bali,  not  for  the  whole.    The  bill  shows  a  great  num- 
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ber  of  cattle,  sheep,  etc.,  of  a  value  largely  exceeding  this  compara- 
tively small  debt  due  tiie  plaintiff.  The  appeDants  are  interested  in 
correcting  this  error,  as  the  property,  if  sold  by  them,  would  be  sub- 
ject to  this  claim. 

The  decree  is  also  erroneous  in  ordering  a  private  sale  of  the  firm*' 
property.    The  selling  property  of  tins  sort  in  this  way,  is  dangerous 
as  a  precedent,  and  liable  to  great  abuse  in  practice.    Only  so  much 
of  the  property  as  is  necessary  to  pay  the  firm  debts  should  be  ordered 
to  be  sold,  and  the  balance  divided. 

These  principles  being  decisive  of  this  case  on  th«  merits,  it  is  not 
necessary  to  notice  minor  points. 

The  decree  of  the  Court  below  is  reversed,  the  order  for  injunction 
dissolved,  and  the  cause  remanded  for  a  decree  in  pursuance  of  this 
opinion. 


IN  THE  MATTEB  OF  THE  ESTATE  OF  B.  KNIGHT,  DE- 

CEASED. 

An  Administrator  caflnot  pay  out  the  monej  of  the  estate  to  remove  aa  loeam- 
brance  from  the  property  of  the  estate,  which  debt  the  estate  Is  Ib  no  way 
responsible  for. 

He  is  to  take  care  of,  manage  and  preserre  the  estate  committed  to  him;  imt 
this  does  not  mean  that  he  Is,  at  discretion,  to  pay  off  all  Ineambrances 
resting  on  the  property,  upon  the  notion  that  property  may  increase  In  Talne, 
and  thereby  a  iiiecQlation  may  be  made  for  the  estate. 

If  a  ease  should  arise  in  which  a  grea/t  saerlflce  would  ensue  unless  money  were 
paid  to  discharge  an  Incumbrance,  It  is  not  impossible  that  a  Court  of  GhAn 
eery  might  order  the  expenditure  of  the  money  needed  to  remore  such  In 
cumbrance. 

If  an  Administrator  undertakes  to  go  beyond  the  striet  line  of  Ids  duty  ai  the  lew 
defines  it,  he  acts  upon  his  own  responsibility,  and  while  he  can  reeolre  no 
profit  f^om  a  suecesaful  issue  of  his  investment,  he  must  bear  the  loss  of  a 
failure. 

The  Administrator,  in  the  ahsence  of  special  authority,  must  admlniater  the 
estate  ai  he  finds  It,  paying  taxes  and  other  necessary  eTpteoca,  and  dolac 
such  other  acts  ai  are  necessary  to  preserve  It  as  left;  he  cannot  adTmnce 
money  to  remove  Incumbranees,  unless  his  Intestate  waa  bound  to  pajr   tkm 


Appbal  fronn  tbs  Probate  Court  ol  the  Oi^  ind  Oouaij  of  8ui 
Frimeiico. 
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The  facts,  as  disclosed  by  the  opinion  of  the  Court,  axe  as  follows: 
The  appeal  is  taken  by  the  administrator  from  a  decree  of  the  Pro- 
bate Court,  disallowing  a  claim  of  $2,000  and  more.  This  claim  orig- 
inated imder  these  circiunstances:  The  intestate  bonght  one-fifth  of 
a  tract  of  land  called  the  Suscol  Ranoh.  The  ranch  was  incumbered 
in  the  hands  of  the  vendees  (from  one  of  whom  Enight  purchased)  for 
aome  $25,000  of  purchase  money  due  by  mortgage.  Patterson,  the 
administrator,  to  prevent  the  foreclosure  of  the  mortgage,  made  an 
arrangement  with  Vallejo,  the  mortgagee,  by  which  the  general  claim 
of  Vallejo  was  removed  from  Knight's  portion  of  the  ranch,  and  that 
portion  held  for  only  its  share;  that  is,  for  one-fifth  of. the  sum;  and 
by  which  arrangement  the  sale  of  the  mortgaged  premises  was  post- 
poned. The  administrator  made  a  payment  of  the  sum  in  controversy 
to  Vallejo,  in  order  to,  and  as  a  consideration  for,  this  arrangement. 
Knight  was  not  originally  bound  to  pay  this  money;  but  the  debt 
existed  as  an  incumbrance  upon  the  estate  purchased  by  him  from  the 
vendee  of  Vallejo.  This  arrangement  was  made,  and  this  money  paid 
by  the  administrator  without  any  order  or  sanction  of  the  Court  of 
Probate  or  any  other  Court,  but  at  his  own  instance,  and  from  consid- 
erations of  advantage  to  the  estate.  The  land  was  afterwards  sold  by 
order  ot  the  Probate  Court,  and  for  such  a  sum  as  left  an  entire  loss 
to  the  estate  of  the  sum  paid  by  the  administrator  to  Yallejo. 

The  Probate  Court  refused  to  allow  the  amount  paid  by  the  admin- 
ifitrator  to  remove  the  incumbrance,  and  he  appealed  to  this  Court 

Sidney  F.  Smith  for  Appellant. 

I.  Under  our  laws,  an  administrator  is  obliged  to  take  into  his  pos- 
session both  personal  and  real  estate.  Sec.  194  of  Act  of  1851 ;  Har- 
wood  V.  Marye,  Oct.  T.  1857.  And  is  bound  to  keep  it  until  the 
estate  be  settled,  or  till  it  shall  be  delivered  over  by  order  of  Court  to 
the  heirs,  etc.    Sec.  114  of  same  Act. 

It  is  his  duty  to  pay  all  the  debts  of  the  deceased  out  of  the  personal 
property,  and  can  only  sell  real  estate  in  case  of  deficiency.     Sec.  115. 

The  reason  and  object  of  this  last  section  is  clear.  It  is  nothing 
more  than  declaratory  of  the  common  law  under  which  the  personal 
property  went  to  the  administrator,  the  real  to  the  heir;  and  the  in- 
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tention  of  our  law,  while  vestmg  both  in  the  administrator,  is  still  to 
preserve  the  realty  to  the  heir.  So  decided  in  Belloc  9.  Bogera,  Jan. 
T.  1858. 

The  administrator  is  bonnd  to  keep  the  real  estate  in  good  order  and 
repair.  Sec.  114.  And  he  is  to  be  allowed  aU  necessaiy  expenses 
in  the  care  of  the  estate,  as  also  in  its  management    Sec.  219. 

The  word  **  care  **  is  here  placed  in  juxtaposition  to  the  word  '*  man- 
agement;''  so  that  it  cannot  be  held  to  mean  what  the  latter  word 
does.  Its  meaning  must  be  deeper;  and  it  mnst  be  taken  to  mean 
^^  preservation/^  which  is  one  of  its  significations. 

'^  Care  "  is  .defined  by  Webster  to  mean  '^  a  looking  to,  heed  or  at- 
tention, with  a  view  to  safety  or  protection,  as  the  care  of  property.'' 

Taxes  are  not  the  personal  debt  of  the  decedent,  nor  are  they  of  his 
creation;  and  still  they  are  a  lien  on  land,  and  if  not  paid,  the  land  is 
sold,  and  thereby  lost  to  the  heir. 

The  mortgage  due  to  Yallejo  was  not  a  debt  created  by  the  deced- 
ent, nor  was  it  strictly  one  due  by  the  estato;  and  yet  it  was  a  lien 
on  land  owned  by  the  estote;  and  as  with  taxes,  so  with  this  mort^ 
gage:  if  it  had  not  been  paid,  the  land  oould  have  been  sold  under 
foreclosure  by  Vallejo. 

The  administrator,  therefore,  exercising  '^care^'  over  the 'estate  — 
over  the  land  which  was  part  of  the  assets  of  the  estate — settled  the 
mortgage  to  Yallejo  in  a  manner  which  at  the  time  was  certainly 
highly  beneficial  to  tiie  estete;  that  is  —  by  the  payment  of  $2,500  in 
case  he  retained  to  the  estate  that  which  was  on  the  day  of  such  pay- 
ment worth  to  the  estete  $20,000.  This  pa3rment  was  therefore  a 
necessary  expense,  without  which  the  land  could  not  have  been  then 
preserved  to  the  widow  and  heirs. 

If  it  had  been  a  debt  created  or  assumed  by  the  decedent  in  his 
lifetime,  it  would  have  been  under  the  entire  control  not  only  of  the 
administrator  but  of  the  Court;  it  would  have  fallen  within  the  rule 
laid  down  in  Ellison  v.  Halleck,  Oct.  T.  1856,  and  subsequent  cases. 
The  reason  for  this  is  apparent.  It  is  only  the  creditors  of  the  deceased 
who  are  bound  to  present  their  claims  to  the  administrator,  or  eke  be 
barred;  and  it  is  only  they  whom  the  administrator  is  bound  to  gi^e 
notice  to,  to  present  their  daims.    Sees.  128,  129,  130,  &c. 
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A  sale  of  real  estate  can  only  be  made  when  the  personal  property 
is  insnfiScient  to  pay  the  allowance  to  the  family,  the  debts  outstanding 
against  the  deceaised,  and  the  expenses  of  administration* 

'Sm,  in  no  aspect  was  Yallejo  a  creditor  of  the  deceased,  nor  had 
he  a  debt  outstanding  against  the  deceased.  All  he  had  was  a  mere 
lien  on  real  estate  owned  by  deceased. 

If  it  were  a  Talid  claim  against  the  estate,  then  the  result  would 
bave  been,  that  it  would  have  been  a  debt  due  by  the  estate;  and  if 
the  proceeds  of  the  sale  of  the  mortgaged  property  were  insufRcient  to 
pay  the  whole  of  the  debt,  the  residue  would  have  had  to  be  paid  in 
dne  course  of  administration.    See  sec.  186. 

II.  It  is  a  well  founded  rule  of  a  Court  of  Equity,  and  more  espec- 
ially of  a  Court  of  Probate,  that  if  an  executor  or  administrator,  hon- 
estly and  in  good  faith,  does  without  the  order  of  the  Court  that  which 
the  Court  on  application  to  it  would  have  ordered  to  be  done,  he  shall 
be  protected.  2  Ashmead,  (Penn.)  1^11;  Hopkins'  Ch.  B.  28;  2 
HiU  Ch.  E.  (So.  Ca.)  216;  1  Bailey  Ch.  E.  (So.  Ca.)  23. 

Now,  if  the  administrator  in  this  case,  threatened  as  he  was  by  Val- 
lejo  with  the  foreclosure  of  the  mortgage  of  $25,000,  had  in  May,  1854, 
made  application  to  the  Court  for  directions,  what  would  have  been  the 
result?  We  will  suppose,  for  the  present,  that  the  Court  possessed 
fall  power  in  this  matter :  The  administrator  would  have  stated  in  his 
petition  the  fact  that  the  mortgage  was  neither  giren  by  the  decedent 
nor  assumed  by  him,  but  was  one  given  by  the  grantors  of  the  deced- 
ent; that  the  property  owned  by  the  estate  was  worth  $20,000  (mak- 
ing, therefore,  the  value  of  the  whole  ranch  to  be  $100,000,  since  the 
estate  only  owned  the  one-fifth) ;  that  the  administrator  had  suflSdent 
fnnds  in  hand;  that  the  property  had  depreciated  in  value  somewhat, 
but  that  such  depreciation  was  according  to  the  opinion  of  every  one 
only  temporary;  that  he  could  arrange  the  matter  with  the  mortgagee 
by  paying  $2,500  cash,  and  obtain  time  for  paying  the  balance,  $2,500 
more,  and  thus  release  the  estate,  and  that  tiie  heirs  to  the  estate  were 
the  widow  and  two  children;  and  he  would  have  asked  instructiona 
from  the  Court  as  to  the  course  he  should  pursue. 

Would  the  Court,  on  such  a  state  of  facts,  haye  ordered  the  admin- 
istrator to  let  the  foreclosure  go  on?  and  that  he  should  only  take  the 
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piopprtion  of  the  reudue  remaining  alter  the  mortgage  was  paid^  with 
all  the  Court  costs  and  expenses  of  sale? 

In  tiiis  view  of  the  case,  the  Court  would  certainly  have  ordered 
the  administrator  to  do  what  he  did  do.  He  had,  in  May,  1654,  funds 
in  hand. 

In  the  administration  of  an  estate  —  in  all  those  various  matters 
Whic&  must  depend  on  the  judgment  of  the  executor  or  administrator, 
and  which  are  not  regulated  and  prescribed  by  legislative  enactments  — 
the  rule  of  guidance  is,  that  no  more  ought  to  be  expected  than  would 
be  perf orbied  by  any  prudent  man  in  the  care  and  management  of  his 
own  property.  DillebaughV  Est.,  4  Watts,  177;  Jones'  Appeal,  8 
Watts  &  Seigt.  148;  Meeher  v,  Vanderveer,  3  Green,  392. 

In  Welsh  v.  Perkins,  8  Hammond,  52,  taxes  were  due  on  an  estate 
in  the  h^ds  of  an  administrator.  He  had  no  money  of  the  estate  to 
pay  them  with,  and  in  order  to  prevent  a  sale,  he  borrowed  of  a  friend 
the  amount  required,  agreeing  that  he  would  at  a  future  day  apply  to 
the  Court  for  an  order  of  sale,  and  would  sell  certain  specified  property 
to  tttise  the  m6ney  so  borrowed.  He  acted  in  perfect  good  faith.  He 
obtained  the  otder,  and  sold  a  certain  piece  of  land.  It  so  hapx>ened, 
that  after  sale  the  land  so  sold  rose  rapidly  in  value,  whereas  the  other 
lands  not  sold  remained  stationary.  It  was  sought  by  the  heirs  to 
make  him  responsible  for  the  loss.  The  Court  held  tJie  estate  liable, 
and  allowed  the  amount  to  administrator. 

In  Williams  on  Executors,  1280,  it  is  said:  ^  If  an  executor  sur- 
renders^ or  otherwise  fails  to  preserve  the  residue  of  a  term  of  years, 
where  the  land  is  of  more  value  than  the  tent,  it  is  a  devastavit,  for 
y/hich.  he  is  responable." 

So,  also,  on  page  1281,  it  is  said,  that  though,  generally  speaking, 
aA.e^cecutor  oompounding  or  releasing  a  debt,  must  answer  for  the 
sapie;  yet  if  it  appears  to  have  been  for  the  benefit  of  the  estate,  it  is 
an  excuse. 

Again,  on  page  1287 :  '*  Where  an  executor  puts  out  the  money  of 
hia  testator,  Uiou^  without  the  indenmity  of  a  decree,  upon  real  j^cur- 
ity,  which  there  was  no  reason  then  to  suspect,  but  afterwards,  such 
asGurity  prove  biad,  the  executor  is  not  respooEsible  for  tiie  loss.**  See 
Shtate  of  Bode^  2.  Ashmead,  (Pa.)  437. 
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P.  A.  Fdbens  for  Respondent 

Ist  Had  the  adminifitrator  any  right  or  anthority  to  make  tlieae 
payments  to  Vallejo? 

The  administrator  has  only  such  powers  as  are  given  him  by  stat^ 
ute,  by  the  Act  of  May  lBt>  1851,  regulating  the  settlement  of  the 
estates  of  deceased  persons,  and  those  powers  are  a  limitation  of  the 
^wers  given  by  the  common  law. 

Thus  he  can  compound  with  a  debtor  only  with  the  approbation  of 
the  Probate  Judge.    Sec.  201  of  Act  of  1851. 

He  cannot  enter  into  an  agreement  in  writing  to  refer  a  doubtful 
claim,  except  to  some  disinterested  person  to  be  appointed  by  the 
Probate  Judge.    Sec.  142  of  Act  of  1851. 

Neither  can  he  sell  personal  property  except  by  order  of  the  Pro- 
bate Court.    Sec.  148  of  Act  of  1861. 

The  duty  of  an  administrator,  then,  u  plainly  defined.  He  has  no 
discretion  to  act  generally  for  the  good  of  the  estate  —  to  do  that 
v^hich  he  believes  in  good  faith  will  be  advantageous  to  it  But  he  ttrart 
act  according  to  the  law,  and  the  authority  given  him  by  the  law.  It 
he  assumes  to  exceed  his  authority  in  a  case  where  he  thinks  it  will  be 
beneficial  to  the  estate,  he  does  it  at  his  own  risk.  The  law  does  not 
require  him  to  do  it,  and,  if  loss  occurs,  does  not  protect  him. 

The  administrator  shall  take  into  his  possession  both  the  real  anjl 
personal  estate  of  the  deceased.  Sees.  114  and  194  of  Act  of 
1851. 

"This^  however,  is  only  that  he  may  reoeive  the  rents  and  profits 
until  the  administration  is  concluded;  the  law  does  not  make  the  real 
estate  descend  to  him  as  in  the  ease  of  personalty.  By  the  common 
law,  the  real  estate  is  the  heir's,  the  personal  estate  the  administrator's; 
and  this  rule  is  not  altered  with  us,  exoept  so  far  as  regards  the  tem- 
porary custody  of  the  realty.    Beckett  v.  Selover,  7  Cal.  215. 

The  administrator  shall  keep  in  good  tenantable  repair  all  houses, 
buildings  and  fences  thereon,  which  ore  under  his  control.  Sec.  114 
of  Act  of  1851. 

What  payments  is  an  administrator  aathorised  to  make?  See  sees. 
242,  239. 
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Sec.  243  provides,  that  the  Court  shall  make  an  order  for  the  pay- 
ment of  the  debts,  as  the  circumstances  of  the  estate  shall  reqtiire. 

And  by  sec.  219  the  administrator  shall  be  allowed  all  necessary 
azpenses  in  the  care,  management  and  settlement  of  the  estate,  and 
for  his  services  such  fees  as  the  law  provides. 

So  far  from  this  payment  being  a  necessary  expense  in  the  care, 
management  and  settlement  of  the  estate,  it  seems  rather  to  have  been 
a  speculative  expense.  If  the  ranch,  instead  of  further  decreasing, 
had  improved  in  value,  it  would  have  been  beneficial;  if  it  continued 
depreciating,  it  would  be  disastrous*  The  administrator,  no  doubt, 
thought  that  the  property  woxQd  improve,  and  he  was  willing  to  run 
the  risk.  It  did  in  fact  depreciate,  and  he  must  bear  the  loss.  It 
was  not»  then,  a  necessary  expense,  etc. ;  for  if  it  had  not  been  incurred 
the  estate  would  have  been  better  oS  by  some  thousands  of  dollars. 

But  it  is  argued,  that  the  word  ^'  care  '^  used  in  sec.  219,  is  broad 
enough  to  cover  this  payment  of  a  mortgage  upon  real  estate.  The 
necessary  expenses  in  the  care  of  the  estate  would  doubtless  include 
the  expenses  of  keeping  houses,  buildings,  etc,  in  tenantable  repair, 
which  the  administrator  is  especially  enjoined  to  do;  but  certainly  it 
would  not  embrace  the  payment  of  a  mortgsge  upon  real  estate  which 
the  administrator  is  nowhere  authorized  to  make. 

It  is  said,  however,  that  these  pajrments  were  made  in  good  faith, 
and  were  at  the  time  made  with  the  object  of  benefiting  the  estate. 
But  it  is  not  enough  to  act  in  good  faith  merely.  In  Bossiter  v.  Coe- 
mt,  16  New  Hamp.  41,  the  Court  says:  ^'  We  cannot  adopt  the  prin- 
ciple suggested  in  the  argument  for  the  appellee,  that  the  administrator 
is  to  be  allowed  the  amount  he  has  paid  in  the  redemption  of  the 
mortgage  to  the  Wardens  of  Union  Church,  if  he  acted  in  good  faith 
merely.''  And  again:  ''But  notwithstanding  that  he  acted  in  good 
faith,  if  what  he  did  would  probably  operate  to  the  prejudice  of  the 
creditors,  and  will  in  fact  so  operate  if  he  is  allowed  the  amount  paid, 
we  must  not  disregard  their  interests  because  of  his  good  intentions." 

In  AIsop  V.  Mather,  8  Conn.  686,  the  general  proposition  is  stated 
thus:  ^  An  administrator  is  an  agent  who  is  created,  and  whose  pow- 
ers and  duty  are  prescribed  by  law.  The  extent  d  his  liability  is 
defined  by  the  condition  of  his  bond.*^ 
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There  are  several  cases  in  Louisiana  not  decided  upon  any  enact- 
ment of  the  Code,  which  illustrate  the  g^eral  principles  declaratory 
of  the  limited  powers  of  an  administrator.  Russell  v.  Cosh^  2  Iol,  187, 
republished  in  1  Louisiana  Reports,  317 ;  Oillett  i;.  Ruchall,  9  Robin- 
son, 279. 

An  administrator  cannot,  in  any  transaction  in  which  he  pretends  to 
act  as  snchr,  create  any  liability  on  the  estate,  or  change  the  nature  of 
its  obligations,  or  increase  its  responsibility  with  regard  to  its  outstand- 
ing debts,  and  if  he  does  so,  he  will  be  personally  bound.  Bank  of 
Louisiana  v.  Dejean,  12  Robinson,  19 ;  and  cases  commented  upon  by 
the  Court  in  that  case;  see  also  to  this  same  point,  Whightman  v. 
Townroe,  1  Maule  &  Sdwyn,  416;  Alsop  v.  Mather,  8  Conn.  587; 
Wyse  V.  Smith  ei  ah,  4  Gill  &  John. 

So  too,  when  the  widow  ol  the  deceased  testator  entered  into  an 
agreement  with  the  executors,  by  which  she  relinquished  her  dower, 
and  they  agreed,  as  ej^ecutora,  to  pay  her  in  consideration  thereof  a 
certain  sum  therein  specified.  The  Court  held  that  the  estate  was 
not  hable  on  the  contract  of  the  executors,  but  that  the  contract  only 
liound  them  personally.  Callis  v.  Tolson'a  Exctrs.,  6  Qill  ft  John- 
eon,  91. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Tkbrt,  C.  J., 

concurring. 

This  is  unquestionably  a  hard  caae  on  the  administrator,  for  he 
seems  to  have  acted  in  good  faith.  But  we  cannot  relax  or  set  aside 
the  roles  of  law  to  suit  the  exigencies  of  particular  cases,  or  relieve 
individual  instances  of  hardship. 

The  statutes  of  this  State  do  not  aUow  an  administrator  to  pay  even 
the  debts  due  by  an  intestnte  except  in  a  particular  way.  Certainly 
they  do  not  allow  him  to  pay  money  not  due  by  an  intestate,  lipon  an 
idea  that  the  payment  might  be  beneficial  to  the  estate.  .  He  is  to 
take  oare  of,  manage  and  preserve  the  estate  committed  to  him;  but 
this  does  not  mean  that  he  is,  at  discretion,  to  pay  oif  all  incumbrances 
resting  on  the  property,  upon  the  notion  that  the  property  may 
increase  in  value,  and  thereby  a  speculation  may  be  made  for  the 
estate.    If  this  were  so,  an  administrator  might  consume  all  the  assets 
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of  the  estate  in  clearing  the  title  to  a  portion  of  the  property,  and 
then  the  property  might  turn  ont  to  be  valueless  or  worth  but  little. 
If  a  case  should  arise  in  which  a  great  sacrifice  would  ensue  unless 
money  were  paid  to  discharge  an  incumbrance,  it  is  not  impossible  that 
a  Court  of  Chancery  might  order  the  expenditure  of  the  money  needed 
to  remove  such  incumbrance.  The  rule  of  equity  is,  that  a  trustee  has 
a  right,  in  questions  of  responsibility  and  difficulty,  to  seek  the  direc- 
tion of  a  Court  of  Chancery,  touching  his  conduct  in  the  trusty  and 
that  the  decree  of  the  Court  is  a  protection  to  him.  But  if  he  under- 
takes to  go  beyond  the  strict  line  of  his  duty  as  the  law  defines  it,  he 
acts  upon  his  own  responsibility,  and  while  he  can  receive  no  profit 
from  a  successful  issue  of  his  investment,  he  must  bear  the  loss  of  a 
failure.  It  would  be  a  most  dangerous  precedent  to  hold  that  an  ad- 
ministrator may  speculate  with  the  funds  of  the  estate,  or  pay  charges 
not  allowed  by  law,  though  solely  with  a  view  of  benefiting  the  estate, 
and  then  throw  the  loss  upon  the  estate,  and  assign  his  good  intentions 
as  a  defense  to  the  injurious  consequences  of  his  acts. 

The  administrator,  in  the  absence  of  special  auliiority,  must  admin- 
ister the  estate  as  he  finds  it,  paying  taxes  and  other  necessary  ex- 
penses, and  doing  such  other  acts  as  are  necessary  to  preserve  it  ae 
left;  he  cannot  advance  money  to  remove  incumbrances,  unless  his 
intestate  was  bound  to  pay  the  money.  If  he  takes  the  responsibility 
of  improving  the  estate,  or  bettering  the  title  in  this  way,  it  must  be 
at  his  own  risk.  The  loss  cannot  be  visited  upon  the  heiie,  who  gave 
him  no  authority  to  cause  it.  Nor  ^n  he  ask  legal  protection,  when 
he  has  himself,  though  with  the  best  motives,  gone  beyond  the  pro- 
visions of  the  law. 

The  decree  of  the  Probate  Court  is  affirmed. 


WAGENBLAST  V.  WASHBUBN.    ' 

A  Ooort  of  Bqntty  wlU  rellere  ftgalnst  mUtake,  u  well  as  ftand,  ta  a  deed  or 
ooatraet  in  writing,  and  parol  eridence  la  admissible  to  show  the  mistake. 

Whore  the  mistake  Appears  npon  the  face  of  the  instnuiMat  itself,  Gsnrta  «IU 
canreet  the  mlstaks  wlthoat  tvMsnee  oUmn^ 
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Appeal  from  the  Sixth  District,  County  of  Sacramento. 

This  was  an  action  of  ejectment  for  a  lot  of  ground  in  the  City  of 
Sacramento.  The  cause  was  tried  in  the  Court  below  without  a  jury. 
The  defendant  had  judgment^  and  the  plaintiff  appealed  to  this  Court. 
The  facts  sufSciently  appear  in  the  opinion  of  the  Court. 

Winant  for  Appellant. 

A  Court  of  Chancery,  though  it  has  authority  to  correct  mistakes^ 
is  ven'  reluctant  in  exerting  it,  and  will  only  do  so  where  the  evidence 
18  perfectly  clear.  And  even  Chancery  will  grant  no  relief  in  such 
cases  as  against  subsequent  bona  fide  purchasers  for  valuable  consider- 
ation  without  notice.  Story's  Eq.  Juris.,  vol.  1,  sections  161,  189 
asd  165,  with  cases  cited  under  Note  1  to  said  section  165  and  sec- 
tions 435  and  436. 

"  In  all  cases  of  mistake  in  written  instruments,  Courts  of  Equity 
will  interfere  only  as  between  the  original  parties,  etc,  or  purchasers 
from  them  with  notice  of  the  facts.  As  against  bona  fide  purchasers 
for  a  valuable  opnsideration  without  notice.  Courts  of  Equity  will  grant 
no  relief,  because  they  have  at  least  an  equal  equity  to  the  protection 
of  the  Court.'*  Warwick  v.  Warwick,  S  Atk.  290  and  293;  Wall  v, 
Arrington,  13  Georgia,  89;  Woodworth  v.  Qusman,  1  Cal.  203. 

In  the  case  last  cited,  the  right  to  correct  a  mistake  in  a  mortgage 
U  admitted^  as  against  a  mortgagor,  but  not  against  a  person  claim- 
ing nnder  him,  unless  the  latter  has  actual  noti^  of  the  existence  of  the 
prior  Uen.  Again,  ev^  if  Chauviteau  had  notice  of  the  mistake,  which 
18  not  admitted,  still  that  does  not  defeat  plaintiff's  right  to  recover. 
A  notice  to  a  prior  purchaser,  grantor  or  assignor,  even  in  a  Court  of 
Eqmty,  does  not  sttsot  tihe  rights  of  a  subsequent  purchaser,  grantee 
or  assignee  in  good  faith,  for  a  valuable  consideration  and  without 
notice.  1  Story's  Eq.,  sections  409  and  401;  Sugden  on  Vendors, 
1037,  section  20,  vol.  2  of  7th  Am.  Ed.,  p.  633;  Curtiss  v.  Mundy, 
3  Met.  407;  Argendright  v.  Campbell,  3  Hen.  and  Munf.  144. 

•'^It  is  not  sufficient  to  prove  facts  that  would  reasonably  put  the 
subsequent  grantee  on  inquiry.*'  Pomeroy  v.  Stevens,  11  Met.  244: 
Spofford  V.  Weston,  89  ICaiiM^  140;  and  see  Sugden  on  Vendors, 

Vou  XIL— M 
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1040  and  1041;  Fort  v.  Birch,  6  Barbour,  60;  Tuthill  v.  Jackson, 
6  Wend.  226;  Jackson  v.  Van  Valkenberg,  8  Cowen,  260;  Jackson 
V.  Given,  8  Johns.  137;  Mnndy  v.  Yawter,  3  Qrattaa,  618;  Doe  v. 
Eeed,  4  Scannell,  117. 

Clark  £  Gass  for  Respondents. 

In  this  case  we  hold  that  the  mistake  is  so  palpable,  and  the  inten- 
tion of  the  parties  so  clear,  from  the  face  of  the  deed  itself,  that  the 
word  '^wesf  will  be  at  once  rejected,  and  should  it  be  necessary, 
the  word  *'  east  **  will  be  substituted  for  it 

In  the  language  of  the  District  Judge  who  tried  the  case,  ^The 
error  is  one  patent  upon  the  face  of  the  deed,  and  could  mislead 
nobody.'* 

Let  us  read  the  description,  and  see  what  information  we  derive 
from  it.    The  description  in  respondent's  mortgage  is  as  follows: 

"The  following  described  real  estate,  situate,  lying  and  being  in 
the  City  of  Sacramento,  and  described  on  the  map  of  said  city  as  a 
part  of  lot  number  one,  (1)  in  the  square  between  K  and  L,  Third 
and  Fourth  streets,  bounded  as  follows:  commencing  at  a  point  sixty 
feet  west  of  the  comer  of  K  and  Third  streets,  thence  east  on  E 
street  twenty  (20)  feet,  thence  southerly  ninety  (90)  feet,  th«ice 
westerly  twenty  (20)  feet,  thence  northerly  ninety  (90)  feet,  to  the 
place  of  beginning.'* 

To  locate  this  lot  in  the  proper  place,  you  have  only  to  reject,  or 
do  violence  to  one  of  the  calls  of  respondent's  mortgage.  But  suppose 
you  locate  it  as  appellant's  counsel  would  have  you  to  do,  in  the  mid- 
dle of  Third  streel^  let  us  see  how  much  of  the  description  you  would 
reject. 

1st.  You  would  reject  that  portion  of  the  description  which  locates 
it  in  the  snuare  by  K  and  L,  Third  and  Fourth  streets;  for  if  in  the 
Biiiddle  of  the  street,  it  cannot  be  in  flie  square  formed  by  the  inter- 
sections of  four  streets. 

2nd.  You  reject  that  portion  of  the  description  which  describes  it 
as  part  of  lot  one;  for  the  street  cannot  be  any  portion  of  the  sqnafe 
formed  by  streets. 

3rd.  You  cannot  bound  it  twenty  feet  on  K  street,  unless  yon  afbi* 
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trarily  say,  that  where  K  and  Third  streets  intersect  each  other,  K 
street  absorbs  that  portion  of  Third. 

4th.  To  locate  it  as  appellant  demands,  you  commence  at  the 
comer  of  K  and  Third,  run  along  the  line  of  K  street,  (having  ar- 
bitrarily determined  that  it  is  K  street  instead  of  Third)  west 
sixty  feet,  for  your  initial  point.  Your  next  call  is  east  twenty  feet, 
which  brings  you  back  twenty  feet  on  the  same  line  you  have  already 
run.  If  this  had  been  the  location  intended,  the  draftsman  would 
have  said,  **  commencing  forty  feet  west  of  the  comer  of  K  and 
Third  streets,  thence  west  twenty  feet/'  etc.  Substitute  east  for  west, 
and  the  description  is  natural  and  proper,  and  does  not  require  you, 
in  making  the  survey,  to  run  over  the  same  line  twice,  commencing 
sixty  feet  east  of  the  corner  of  K  and  Third  streets,  thence  east 
twenty  feet,  etc. 

Counsel  for  appellant  denies  that  where  ** west"  is  used  when 
"east"  is  intended,  that  we  can  substitute  the  one  word  for  the  other. 

It  is  perhaps  not  necessary  for  us  to  contend  for  this  power  of 
substitution,  in  this  case ;  for  without  using  either  word,  east  or  west, 
the  description  in  this  mortgage  is  sufficient  for  the  correct  lo- 
cation of  this  lot. 

If  we  leave  out  the  word  "west,"  the  description  will  then  be, 
"Part  of  lot  one  in  the  square,  etc.,  commencing  sixty  feet  from  the 
comer  of  K  and  Third  streets,  thence  east  along  the  line  of  K  street 
twenty  feet,  thence  southerly,"  etc.  In  this  description  the  sur- 
VQror  is  directed  to  commence  sixty  feet  from  the  corner  of  K  and 
Third  streets,  without  being  told  whether  it  is  sixty  feet  north, 
south,  east  or  west,  and  yet  he  can  have  no  difficulty  in  ascertaining 
his  starting  point 

If  he  commences  sixty  feet  west  of  the  comer,  he  will  not  be  upon 
lot  one,  nor  in  the  square  between  K  and  L,  Third  and  Fourth 
streets ;  nor  will  twenty  feet  east  from  that  point,  which  is  the  next 
call,  bring  him  either  to  lot  one,  or  to  the  square  between  the  streets 
named. 

Tkrby,  C.  J.,  delivered  the  opinion  of  the  Court — ^Baldwin,  J. 
concurring. 

This  is  an  action  of  ejectment  for  a  lot  in  Sacramento  city.  The 
plaintiS  and  defendant  both  deraign  title  through  mesne  conveyances 
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from  one  Heia;  the  defendant's  conveyance  being  prior  in  point  of 
date.  In  thip  conveyance  the  premises  are  described  as  a  lot  in  Sac- 
ramento City,  "  described  on  the  map  of  said  city  as  a  part  of  lot  No. 
1,  in  the  square  between  K  and  L,  and  Third  and  Fourth  streets, 
bounded  as  follows:  Commencing  at  a  point  sixty  feet  west  of  the 
comer  of  K  and  Third  streets,  thence  east  on  K  street  tweniy 
f eet,*'  etc. 

By  reference  to  the  map,  it  appears  that  the  lot  in  question  lies 
wholly  east  of  the  corner  of  K  and  Third  streets,  and  that  the 
description  given  in  the  deed  would  locate  the  premises  in  Third 
street 

The  rule  is,  that  effect  must  be  given  to  the  intention  of  the  parties, 
when  it  can  be  gathered  from  the  instrument.  Here  it  appears  that 
the  parties  intended  to  convey  a  portion  of  lot  one.  This  lot 
extends  eighty  feet  east  from  the  corner  of  K  and  Third  streets; 
excluding  the  word  west,  which  is  evidently  a  mistake,  the  description 
is  perfect  to  all  t^iat  portion  of  the  lot  which  lies  between  the  point  of 
beginning  and  the  adjoining  lot. 

A  Court  of  Equity  will  relieve  against  fnistake  as  well  as  fraud,  in  a 
deed  OF  contract  in  writing,  and  parol  evidence  is  admissible  to  show  if 
it  be  denied  in  the  answer.  (2  John.  Ch.  585.)  Here  the  mistake  ap- 
pears upon  the  face  of  the  paper  itself,  and  does  not  require  to  be 
shown  by  paroL  The  case  comes  fully  within  the  authority  of  Jackson 
%\  Marsh,  (6  Cowen,  281)  which  is  cited  by  appellant 

Judgment  is  affinaed. 


KNOWLES  0t  at.  v.  INCHES  ei  oL 


TnMcrlptt  OB  appeal  to  thto  Coart,  shoiild  not  eontala  trreleraat  or  iiiuim«»- 
■ary  matter.  Instead  of  copying  Into  a  statement  for  a  new  trial  or  on  an 
appeal,  deeds  and  transcripts  of  records,  when  no  point  Is  ms^Se  on  the  con- 
Btractlon  of  the  language,  a  brief  statement  of  the  Instrument  answers  every 
purpose,  sad  li  aU  that  tlw  Praetles  Aet  rsqaires. 


SUPREME  COURT  — JANUAEY  TERM,  1859.        aia 
Knowfes  «.  Indies. 

A  UU  to  restrain  Tezatlous  litigation  upon  the  ground  that  the  right .  to  real 
property  has  been .  determined  In  former  suits,  must  show  that  the  title  to 
the  property  was  determined  In  a  suit  or  suits.  In  which  all  the  claimants 
to  the  title  were  parties. 

dithough  some  of  the  parties  may  be  mere  accommodation  grantees,  and  fictitious 
depositories  of  title,  still  they  haye  a  right  to  he  heard  at  law  In  their  own 
defense,  before  Courts  of  Chaucery  can  pronounce  definitely  on  their  claims. 

The  remedy,  by  bill  of  peace,  Is  provided  in  instances  of  this  sort  for  eases  o£ 
vexatious  litigation,  after  the  real  merits  of  the  eontroyersy  haye  been  settled 
at  law. 

A  Jadgment  suspended  by  appeal,  cannot  be  considered  as  conclusiye  of  the  fact 
of  title,   eyen  without  reference  to  the  manner  in   whlcb   It  was  obtained^ 

Affbal  from  fhe  Fourth  District,  County  of  San  Francisco. 

This  was  a  bill  in  equity  to  restrain  the  defendants  from  prosecuting 
certain  suits,  depending  in  the  Gourts  of  San  Francisco,  and  from 
leasing  and  conveying  certain  real  estate  situated  in  said  city. 

The  bill  charges  that  there  has  been  a  long  course  of  vexatious  liti- 
gation  respecting  certain  real  estate,  and  tiiat  the  title  has  been  deter- 
mined in  favor  of  the  plaintiffs  in  said  bill,  and  that  several  actions 
aie  still  prosecuted  and  threatened  to  harass  and  annoy  plaintiffs. 

Defendants  had  judgment  in  the  Court  below,  and  plaintiff  ap- 
pealed to  this  Court. 

The  other  facts  necessary  to  understand  the  points  decided,  appear 
in  the  opinion  of  the  Court. 

H.  8.  Love  for  Appellants. 

A,  F.  Wibon  for  Respondents. 

Baldwin,  J.,  delivered  the  opinion  of  the  Ooiort  —  Tbbst,  C.  J^ 

ooucurring. 

We  must  reprehend  the  practice,  which  is  too  common,  of  stuffing 
9  transcript  with  irrelevant  and  unnecessary  matter.  The  present 
case  affords  a  remarkable  illustration.  The  transcript  contains  some 
two  hundred  and  thirt3'-three  pages,  when  everything  essential  to  a 
^^▼lew  of  the  case  might  easily  have  been  given  in  fifty.  Besides  the 
delays,  unnecessary  expense  and  labor  thus  created,  the  points  are  hid 
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in  this  mass  of  snperfltiOTis  matter^  and  it  frequently  becomes  more  di£5- 
cnlt  to  find  out  what  they  are,  than  to  decide  them  when  found.  The 
Practice  Act,  so  far  from  sanctioning  any  such  course  of  proceeding, 
by  implication,  rebukes  it  Instead  of  copying  into  a  statement  for  a 
new  Ixial  or  on  an  appeal,  deeds  and  tnmscript  of  records,  when  no 
point  is  made  on  the  construction  of  the  language,  a  brief  statement  of 
the  instrument  answers  every  purpose.  There  is  no  sense  in  copying 
a  judgment,  execution,  and  the  like,  in  cases  where  no  question  arises 
aa  to  the  form,  or  the  particular  words  of  them;  but  a  short  descrip- 
tion of  the  paper,  giving  the  sums,  date.  Court,  etc.,  is  su£Scient.  If 
proper  attention  were  given  to  the  making  up  of  statements,  we  tie 
convinced  that  the  transcripts  in  this  Court  might,  on  an  average,  be 
reduced  to  less  than  one-half  the  present  size.  We  might  exercise  our 
discretionary  power  in  the  imposition  of  costs  in  this  case,  probably 
with  some  effect,  but  for  the  difSculty  of  ascertaining  by  whose  fault  the 
insertion  of  this  unnecessary  matter  is  caused.  In  this  case  the  appd- 
lants'  counsel,  in  his  brief,  apologiases  for  the  length  of  the  transcript, 
and  refers  the  cause  of  it  to  the  other  side's  insisting  on  the  insertion 
of  all  this  useless  stuff.    On  this  suggestion,  of  course,  we  cannot  act. 

This  case  is  a  bill  in  equity  to  restrain  the  defendants  from  prose- 
cuting certain  suits,  depending  in  the  Courts  of  San  Francisco,  and 
from  leasing  and  conveying  certain  real  estate  herein  situate.  The 
ground  upon  which  the  bill  proceeds  is,  that  there  has  been  a  long 
course  of  vexatious  litigation,  and  that  the  right  has  been  determined 
in  favor  of  the  appellants;  that  sundry  actions  are  still  prosecuted 
and  threatened,  to  harass  and  vex  the  appellants. 

The  case  was  referi^  to  a  referee,  who,  in  his  report,  gives  the  his- 
tory of  the  litigation,  which,  for  variety  and  extent,  is  unexampled, 
considering  the  small  value  involved.  This  history,  indeed,  might 
afford  an  illustrative  appendix  to  Scott's  account  of  the  celebrated  suit 
of  Peter  Peebles  v,  Plainstaines,  or  Dickens'  report  of  the  case  of 
Jamdyce  t;.  Jamdyce.  Indeed,  it  would  appear  that  the  only  use  to 
which  the  parties  designed  to  put  this  lot  was  to  make  it  a  foundation 
of  a  lawsuit,  which  they  have  erected  upon  it;  an  edifice  divided,  from 
cellar  to  garret,  into  all  manner  of  secret  chambers,  involved  passages 
and  dark  entries.    The  real  parties  to  the  controversy  seem  to  haTe 
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been  too  few  in  number  to  keep  up  the  strife,  and  hence,  both  sides 
have  called  in  a  relay  of  fresh  partizans  to  figure  in  the  fight,  haying 
impressed  them  by  means  of  shorn  deeds  and  frandnlent  conveyances. 
Peijniy  is  charged,  with  no  lack  of  nerrotis  expressions,  upon  the 
respective  sides,  and  the  lower  arts  of  forensic  warfare,  such  as  snap 
judgments  and  partial  statements  of  facts,  as  we  are  informed  by 
ootmsel,  give  character  and  variety  to  the  proceedings.  Ten  solid 
pages  of  transcript  paper,  closely  written,  are  taken  up  by  the  able 
0B&tIeman  who  acted  as  referee,  in  giving  a  mere  analysis  of  the  lead- 
ing facts  of  these  fierce  forensic  conflicts;  the  whole  narrative  of 
whieh,  unabridged,  exceeds,  by  a  few  pages.  Sir  Walter  Scotf  s  account 
of  Napoleon^B  first  campaign  in  Italy.  Fearing,  probably,  that  the  liti- 
gatioa  might,  in  some  way,  be  brought  to  an  untimely  close  in  the  life- 
tune  of  the  litigants,  the  respondents  are  accused,  with  some  reason, 
of  adopting  the  economical  plan  of  dividing  out  the  subject  into  small 
parods,  and  suing  for  this  lot  by  inches. 

We  cannot  take  time  to  review  this  protracted  controversy,  tfnd  to 
follow  its  mazes  through  all  their  ramifications ;  nor  is  it  necessary,  for 
a  sbiiple  point  is  conclusive.  We  regret  that  we  have  no  power  to  put 
a  stop  to  this  comprehensive  and  embarrassing  litigation,  and  that  we 
must  turn  a  deaf  ear  to  the  pathetic  appeal  of  the  appellants^  counsel, 
not  ''to  suffer  his  clients  to  be  lawed  to  deathf'  but,  though  ''it  is 
the  interest  of  the  Bepublic  that  there  should  be  an  end  of  litigation,'^ 
and  not  less  the  interest  of  these  parties,  yet  the  rules  of  law  forbid  our 
pntting  an  end  to  it  in  this  way. 

It  seems  that  the  title  of  the  lot  was  tried  only  in  the  case  of  Knowles 
V.  Calderwood  and  Chittlebury.  In  that  case  there  was  judgment  for 
Knowles;  but  Calderwood  appealed  from  the  judgment,  and  the  appeal 
is,  or  was,  at  the  time  of  the  referee's  report,  pending  in  this  Court 
It  is  charged  that,  in  that  case,  Forrest,  who  had  a  mortgage  on  the 
premises  given  by  Knowles,  was  one  of  the  principal  witnesses  for 
Snowies ;  that  he  swoie,  on  his  voir  dire,  that  he  was  not  interested, 
and  that  the  verdict  was  mainly,  or  at  least  in  part,  gained  on  his  tes- 
timony. The  referee  finds  —  and  there  certainly  seems  to  be  same  evi- 
dence to  support  the  finding  —  that  the  case  was  not  satisfactorily  and 
fairly  tried.    This  judgment,  suspended  by  appeal,  cannot  be  consid- 
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ered  as  conclusive  ^of  the  fact  of  title,  even  without  refer^ice  to  the 
maimer  in  which  it  was  obtained. 

Besides,  there  was  no  trial  on  the  merits  in  any  action  to  which 
Inches,  who  claims  to  be  interested  through  Calderwood,  or  Van  Valk- 
enbnrg,  who  is  lessee  of  Calderwood,  or  holds  under  his  title,  or  to 
which  action  Sanborn  and  Forrest,  who  were  of  the  opposite  faction, 
were  parties.  It  is  true  that  these  parties,  as  the  referee  finds,  are, 
except  Van  Valkenhurg,  mere  accommodation  grantees,  and  fiotitious 
depositories  of  title ;  but  they  have  a  right  to  be  heard  at  law  in  their 
own  defense,  before  the  Courts  can  pronounce  definitely  on  their 
claims,  however  false  they  may  appear  in  a  controversy  inter  alias. 

Chancery  will  not  interfere  in  cases  like  this,  until  after  a  trial  at 
law  adjudicating  the  title;  and  this  means  a  trial  in  an  action  in  which 
all  the  claimants  to  the  titl,e  are  parties.  Otiberwise,  it  would  follow, 
that  Chancery  might  assume  jurisdiction,  in  the  first  instance,  of  all 
actions  of  ejectment.  The  remedy,  by  bill  of  peace,  is  provided  in 
instamces  of  this  sort,  for  cases  of  vexatious  litigation,  after  the  teal 
merits  of  the  controversy  have  been  settled  at  law. 

If  the  appellants  are  in  possession,  it  is  easy  to  frame  a  bill  to  quiet 
title  upon  the  ground  of  superior  right;  but  this  bill  is  not  framed  for 
that  purpose. 

The  judgment  of  the  Court  below  is  affirmed. 


SMITH  V.  SMITH  ei  al. 


The  parchase  of  Ita4  by  the  hnsbaiid,  after  marrlaxe,  with  his  aepaffate  fsnda 
acquired  by  him  before  marriage,  and  the  takli^g  of  a  conveyance  therefor  In 
the  name  of  his  minor  children  by  a  former  wife.  Is  not  a  fra«d  upon  the 
rights  of  his  wife. 

The  law  of  this  State  in  relation  to  the  rlghta  of  hnsband  and  wife,  as  to  the 
common  property,  Is  similar  to  the  law  of  Lonlsiana  and  Texas;  and  la  those 
Staites  It  Is  heM.  by  their  highest  tribunals,  that  all  property  acquired,  by 
efther  spouse,  during  the  existence  of  the  comm unity,  is  presun^ed  to  belong 
to  it,  and  that  this  presumption  can  only  be  oTsrcome  by  dear  and  fftttafactory 
proof  that  it  was  acquired  by  the  separate  funds  of  one  or  the  other;  and  that 
the  bardM  of  proof  Hei  upon  the  party  claiming  the  propertj  mm  aecMtrate. 
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Wbere  a  ^rtck  boll^n?  «u  •rected  on  meh  loti  during  the  existence  of  the  com- 
munity, the  presumption  that  It  was  but  the  form  In  which  the  common 
property  wag  iuTeated,  Is  too  cogent  to  be  oyercome  by  loose  and  unsatis- 
factory testimony. 

Ihe  law.  In  Testing  Ui  tbm  husband  the  absolute  power  of  disposition  of  the 
common  property  as  of  his  separate  estate,  designed  to  facilitate  Its  bofia  fide 
alienation,  and  to  prevent  clogs  upon  Its  transfer  by  claims  of  the  wife. 

the  l&w  will  not  support  n  voluntary  disposition  of  the  eommon  property,  or  any 
pvrtton  of  it,  wltli  the  view  of  defeating  any  dalms  of  the  wife. 

A  homestead  right  cannot  be  asserted  merely  to  n  building.  Independent  of  tho 
land  upon  which  the  bnllding  is  erected.  In  the  present  case,  the  building 
Is  to  be  regarded  only  aa  the  form  In  which  the  common  property  was  In- 
Tssted,  upon  the  pretcsse  of  the  husband  of  having  n  homestead,  but  for  the 
veal  purpose  of  defeating  any  claim  the  wife  nUght  have  thereto.  The  be- 
neficent purposes  of  the  statute  could  not  thus  be  frustrated,  end  the  right  of 
the  wife  to  one>haIf,  upon  the  dissolution  of  the  marriage,  attached. 

Where  the  husbantf  dellbeimtely  places  a  brick  bnllding  upon  the  property  of  hie 
diildren  by  a  former  marriage,  after  his  second  msorrlage,  he  cannot  have  any 
dalm  upon  It  or  Ita  proceeds.  In  such  case,  Its  character  aa  eommon  property 
Is  declared  only  for  the  protection  of  the  Interest  of  the  wtts. 

Affbal  from  the  Sixth  District,  County  of  S^ramento. 

This  was  an  aotion  broxight  by  the  plaintifF^  Angnsta  J.  Smith, 
against  the  defendant,  Frederick  C.  Smith,  for  a  divorce  from  the 
bonds  of  .matrimony  between  the  said  parties,  and  a  division  of  the 
cemmon  property. 

The  plaintiff  asked  for  the  dissolntion  of  the  marriage  contract  on. 
the  gronnd  of  the  commission  of  adtiltery  by  the  defendant,  after  his 
BBriage  with  her.  This  charge  was  denied  by  the  answer.  The  case 
was  tried  in  the  Conrt  below  withont  a  jury,  and  a  decree  of  divorce 
granted.  The  question  of  the  separate  and  common  property  of  the 
parties  was  referred  to  P.  L.  Edwards,  a  referee  appointed  by  the 
Court,  to  takse  tssthnony,  find  the  facts,  and  report  a  judgment  to  the 
Cbnrt. 

Hie  parties  were  married  on  the  fourth  day  of  May,  1852. 

In  respect  to  the  property  of  the  parties,  the  complaint  charges: 

1st.  That  prior  to  and  at  the  time  of  her  marriage  with  defendant, 
I^rederick  C.  Smith,  she  was  the  owner  and  in  possession  of  lots  num- 
bers two  and  five  in  the  square  between  M  and  "S  and  Eighth  and 
Kinth  streets^  in  th«  City  of  Sacramento.  That  these  lots  were  her 
separate  property. 
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2iid.   That  defendant,  Frederick  C,  oin  the day  of  Jtine,  1863, 

sold  lot  number  two,  with  her  consent,  and  received  therefore,  to  his 
own  use,  $1,050. 

3rd.  That  defendant,  Frederick  C,  in  1854  used  a  portion  of  this 
.money,  together  with  certain  other  moneys,  the  common  property  of 
the  parties,  in  the  purchase  of  lots  numbers  six  and  seven,  adjoining 
the  lots  of  plaintiff  and  in  the  same  square.  That  this  last  purchase 
was  intended  for  his  own  benefit,  but  the  conveyance  was  taken  in  the 
name  of  the  defendants,  Alfonzo  B.  and  George  Y.  Smith,  both  minor 
children  of  the  defendant  Frederick  C.  by  a  former  marriage, 

4th.  That  afterwards,  in  the  month  of  July,  1854,  the  defendant, 
Frederick  C,  with  the  balance  of  the  purchase  money  of  lot  number 
two,  and  with  other  moneys  acquired  by  him  since  their  marriage  — 
which  is  charged  to  be  common  property  —  erected  upon  said  lot 
number  six  a  brick  building  at  a  cost  of  $4,500,  which  building  is 
claimed  as  the  common  property  of  plaintiff  and  Frederick  C. 

5th.  The  minor  defendants,  Alfonzo  B.  and  George  V.,  posseaaed 
no  means,  either  in  their  own  name  or  that  of  others,  and  the  convey- 
ance to  them  was,  and  is,  a  fraud  upon  the  plaintifPs  rights. 

6th.  That  after  the  erection  of  said  brick  building;  the  plaintiff 
and  defendant  Frederick  C.  occupied  said  building  as  a  hgm'estead, 
until  about  the  18th  of  November,  1856,  when  the  said  Frederick  C 
fraudulently  induced  plaintiff  to  vacate  same,  and  that  he  is  now  try- 
ing to  dispose  of  the  same  for  the  purpose  of  defrauding  h^. 

7th.  Plaintiff  prays  for  a  dissolution  of  the  marriage  contract,  etc., 
and  that  lot  number  five,  in  the  square  between  M  and  N  and  Eighth 
and  Ninth  streets,  may  be  decreed  to  be  the  separate  property  of  her- 
self, and  that  lota  numbers  six  and  seven,  in  the  same  square,  the 
common  property  and  homesteajd  of  plaintiff  and  defendant,  Freder- 
ick C. —  that  the  same  be  charged,  first,  with  the  payment  to  her  of 
the  sum  of  $1,050,  it  being  the  amount  of  the  purehaae  money  of  lot 
number  two  in  the  square  aforesaid,  and  that  the  Court  make  such 
order  for  the  division  of  the  common  property  as  the  nature  of  the 
case  may  require,  etc. 

Defendant,  Frederick  C,  in  his  answer  denies: 

Ist.  That  plaintiff  was  the  owner  of  lots  numbers  two  and  fivei 
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2]id.  That  she  poesessed  any  property  at  the  time  of  their  marriage. 

3rd.  Admits  that  he  and  his  partner  did  enter  upon  and  improve  lot 
number  two,  and  that  they  sabseqnently  Bold  the  same  for  ten  or 
de?en  hundred  dollarSb  That  such  entry  was  not  under  any  right  of 
plaintiffy  nor  did  they  pretend  to  sell  any  claim  of  hers  —  the  deed 
pr en  by  them  was  a  quitclaim.   . 

4tL  Defendant  alleges,  that  at  the  time  of  their  marriage  he  wa« 
worth  $20,000. 

Stfa.  Five  months  after  marriage,  defendant  did  purchaae  lota  num- 
bers six  and  seven,  and  that  the  purchase  was  a  gift  to  his  two  sons,  and 
VIS  not  more  than  a  fair  proportion  of  their  rights  in  the  property  then 
possessed  by  him.  Denies  tiiat  any  of  plaintiff's  money  was  used  in 
such  purchase;  and  avers  that  the  money  was  his  separate  properfy,  etc 

6th.  Defendant  built  the  dwelling  house  with  his  own  funds,  and 
WB8  worth  at  the  time,  over  and  above  the  two  lots,  from  fifteen  to 
twenty  thousand  doUanu    He  gave  for  the  lots  eight  hundred  dollats. 

Both  the  complaint  and  answer  were  sworn  to. 

The  referee  made  his  report,  from  which  the  following  facts  are 
taken: 

Parties  intermarried  about  the  fourth  of  May,  1852.  At  the  time 
of  the  marriage,  Frederick  0.  owned  property  in  this  State  to  the 
value  of  about  $16,000.  That  after  the  marriage,  on  the  eighteenth 
of  October,  1854,  the  defendant,  Frederick  C,  consummated  a  pur^ 
chase,  for  which  he  had  preriously  been  n^otiating,  for  the  lots  nunw 
bers  six  and  seven,  and  took  a  deed  therefor  to  the  defendants,  Alf onaso 
B.  and  George  V.  Smith,  children  of  the  said  Frederick  C.  by  a  former 
marriage,  and  who  were  at  the  time  of  the  respective«ages  of  eleven 
and  thirteen  years.  At  the  time  of  making  the  purchase,  defendant 
Frederick  C.  was  worth  between  fifteen  and  sixteen  thousand  dollars, 
and  that  the  conveyance  was  made  to  the  children  by  way  of  advance- 
ment from  the  father.  Afterwards,  and  while  yet  in  affluent  circum- 
stances,  he  erected  a  brick  house  thereon,  at  a  cost  of  $4,000,  and  the 
bouse  and  kts  were  worth  $4,800,  and  the  same  was  not  an  unreason- 
able advancement  to  the  children.  From  December,  1854,  to  the 
eighteenth  of  November,  1856,  the  premises  were  occupied  as  a  home- 
stead by  idaintifl  and  defendant  Frederick  0.     In  the  year  1855, 
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Frederick  C.  brought  his  two  children  from  some  of  the  Atlantie 
States,  and  they  resided  with  him  until  the  eighteenth  of  November, 
1856,  when  all  parties  left  tiie  hoikse.  The  house  was  erected  indifisr- 
ently  with  the  moneyd  of  the  said  Frederick  C.  before  the  marriage^ 
and  those  earned  by  him  in  the  course  of  his  business  during  the  pio- 
gress  of  the  work,  although  he  had  enough  of  the  former  to  complete 
the  building.  At  the  time  of  the  marriage^  the  plaintiff  did  not  own 
exceeding  one  hundred  and  fifty  dollars^  '^  and  I  do  not  believe  she  bad 
that  amount.^ 

She  claimed  divers  lots  by  virtue  of  purchaae  thereof,  for  taxes 
assessed  thereon,  among  which  were  lots  nimibers  two  and  five,  in  ihe 
block  between  M  and  N  and  Eighth  and  Ninth  streets,  in  Sacra- 
mento city.  That  after  tiie  purchase  of  these  lots,  she  caused  a  ditch 
to  be  dug  on  one  side  of  one  of  these  lots,  but  thejr  were  wholly  unen- 
closed on  all  other  aides.  After  the  marriage,  the  defendant,  Freder- 
ick C,  under  color  of  plaintiff's  claim  to  thaee  Mb,  ijock  possession, 
and  jointly  with  one  Barclay  endoeed  the  same,  and  erected  some 
houses  thereon  at  a  cost  of  about  $1,000.  That  afterwards,  Frederick 
C.  and  Barclay  sold  the  improvements  for  about  $950,  Smith  at  the 
same  time  celling  and  quitclaiming  the  possessory  title  to  said  lotB. 
The  referee  further  finds,  that  both  parties  are  now  poor,  and  leoom- 
mends  that  a  decree  be  entered  denying  the  claims  of  plaintiff  to  lot? 
numbers  six  and  seven,  in  block  M  and  N  and  Eighth  and  Ninth 
streets,  and  that  the  same  be  eonfirmed  to  the  defendants  Alfonso  B. 
and  George  V.  Smith. 

A  decree  was  entered  accordingly.  Plaintiff  moved  the  Court 
below  for  a  new  trial,  which  was  denied,  and  she  appealed  to  fhia 
Court  from  that  portion  of  the  decree  disposing  of  the  property. 

Winans  for  Appdlant 

.  Ist.  The  voluntary  settlement  of  defendant,  F.  C.  Smith,  an  hie 
children  by  a  former  marriage,  was  in  fraud  of  the  rights  of  the  plains- 
tiff,  his  wife,  and  therefore  void.  lightfoot  v.  Colgin,  5  Munford,  SI 
et  seq.  ^ 

The  rights  of  husband  and  wife  were  very  nmilar  at  common  law, 
and  constituted  an  interest  on  the  part  of  each  against  which  a  fraud 
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might  be  committed  by  the  other.  Thus,  if  a  feme  sole,  in  contem- 
plation of  marriage,  made  a  voluntary  settlement  of  lier  estate  upoa 
another  person  than  her  intended  husband,  the  settlement  was  void  as 
against  him,  becmse  in  fraud  of  the  rights  he  acquired  by  the  subsc- 
qa€nt  marriage. 

So,  if  the  husband,  by  voluntary  settlement  or  otherwise^  alienate 
his  estate  after  the  wife's  right  of  dower  had  attached,  such  right 
remained  notwithstanding  such  alienation,  and  the  property  continued 
chaiged  therewith.  Black  v,  Jones,  1st  A.  K.  Marshall,  312;  2 
Blackstone  Com.  129,  130,  132;  Combs  v.  Young,  4  Yerger,  224,  '5, 
'6;  Hughes  v.  Shaw,  Martin  &  Yerger,  329. 

2iid.  In  the  present  case,  the  conveyance  to  the  infant  defendants 
was  not,  strictly  sneaking,  a  voluntary  settlement,  but  only  a  purchase 
in  the  name  of  the  children. 

In  Bateman  v.  Bateman^  2d  Vernon,  346,  a  declaration  of  .trust, 
e?en  by  the  child  himself,  was  not  suffered  to  prevail  against  the 
widoVs  claim  of  dower. 

Again:  a  purchase  in  the  name  of  a  chUd^  although  presumed 
frima  facie  to  have  been  intended  for  his  benefit,  will  not  be  so  con- 
sidered, when  there  are  circumstances  to  rebut  such  presumption; 
as,  when  there  are  other  childrein  who  would  go  unprovided  for,  or  be 
only  scantily  provided  for.     Pole  v.  Pole,  1st  Vesey,  176. 

3rd.  The  settlement  on  the  infant  defendants  was  fraudulent  in  fact, 
aa  ahowB  by  the  evidence  set  forth  in  the  statement. 

4th.  The  conveyance  to  the  children  was  fraudulent  in  law,  as  well 
as  in  fact 

Because  it  was  in  derogation  of  the  rights  of  the  wife  in  the  eommon 
property,  as  established  by  the  Act  of  April  17th,  1850,  defining  the 
rights  of  favshand  and  wife.    See  Wood's  Digest,  487. 

True^  by  sec.  9th  of  that  Act,  it  is  provided  that  the  husband  shall 
have  the  like  absolute  power  of  disposition  of  the  ccmunon  property  as 
of  hiA  separate  estate;  but  this  section  was  designed  to  facilitate  the 
bona  fide  alienation  of  the  property,  and  to  prevent  it  from  being  ham- 
pered in  the  possession  of  bona  fide  purdiaseiB,  by  equities  or  legal 
claims  on  the  part  of  the  wife,  and  did  not  refer  to,  nor  embrace,  vol- 
untaiy  settlemeata  of  the  oomnum  property  made  to  third  persons  for 


822  SUPSEMB  COUEl'  —  J ANUABT  TEEM,  1859. 

Smitli  V.  Smith. 

the  express  purpose  of  defrauding  the  wife  out  of  her  interest,  or  even 
to  Toltmtary  settlements  made  without  such  intent,  but  in  derogation 
of  the  wife's  interest. 

In  the  matter  of  Buchanan's  Estate,  (8th  CaL  507)  it  was  hAA, 
that  the  common  property  could  not  be  disposed  of  by  the  husband  by 
will.     And  the  same  doctrine  is  held  in  Beard  v.  Knox,  5  CaL  262. 

In  Petty  v.  Petty,  (4  B.  Monroe,  217)  it  is  held,  that  a  man 
advanced  in  life,  having  children  by  a  former  wife,  contracting  a  mar- 
riage with  a  woman  in  moderate  circumstances,  who  two  days  before 
the  marriage  conveyed  his  property  without  the  knowledge  of  his  wife, 
cannot  thereby  deprive  his  wife  of  her  right  of  dower  in  such  lands. 

In  Swain  i;.  Perine,  (5  Johns.  Chanc.  488)  it  is  also  held,  that  a 
deed,  given  by  a  husband  just  before  marriage,  to  his  daughter,  with- 
out any  consideration  and  kept  a  secret  tmtil  after  the  marriage,  is 
fraudulent,  as  against  his  wife's  claim  of  dower.  But  the  doctrine  for 
which  we  are  contending  in  this  cause,  is  still  more  strongly  sustained 
in  Questet  v.  Questet,  (Wrighf  s  Ohio  Rep,  492)  where  it  was  held,  that 
a  conveyance  made  without  consideration  to  a  son  by  a  former  mar- 
riage,  to  deprive  the  present  wife  of  her  subsistence,  is  void« 

F.  C.  Smith  not  only  used  this  property  as  the  homestead,  but  in  all 
his  conversations  at  various  times  so  denominated  it ;  and  that,  by  every 
act  in  his  power,  as  well  by  declaration  as  by  residence,  and  otherwise, 
he  notoriously  set  it  apart  as  a  homestead,  tod  invested  it  with  the 
l^gal  attributes  thereof.  See  Cook  «•  McChristiany  4  CaL  2S;  Taylor 
t;.  Hargous,  4  Cal.  268,  et  passim. 

John  Heard  for  Bespondent, 

1st  The  lots  in  question  were  pirrchased  in  good  faith  by  F.  C. 
Smith,  for  the  defendants  George  and  Alfonax)  Smith,  his  children  by 
a  former  marriage,  with  his  own  separate  estate. 

The  house  was  erected  by  F*  C.  Smith  with  his  own  numej,  amf 
when  he  was  in  affluence,  and  was  not  an  unreasonable  advancement 
to  the  defendants  Oeorge  and  Alfonzo. 

2nd.  The  purchase  being  made  by  F.  C.  Smith  in  the  name  of  his 
two  sons,  who  were  not  before  provided  for,  the  presumption  of  law  is, 
that  the  purchase  waa  intended  as  an  advancment,  and  xebuts  tie 
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presninpti6n  of  a  resnlting  trust  to  F.  0.  SmitlL  See  2iid  Story's 
Eqnitj  JuriBprudencey  sec.  1202,  et  seq. 

The  charge  of  fraud  in  fact  made  by  the  plaintiff  in  this  case^  is 
without  foundation.  The  evidence  and  the  finding  of  the  referee  both 
contradict  it>  and  there  is  nothing  to  support  it. 

It  is  as  difficult  to  see  any  equity  or  justice  in  the  plaintiff's  case, 
u  to  find  any  law  to  support  her. 

In  1852  she  was  married  to  the  defendant  F.  C.  Smith,  who  was 
then  wealthy;  a  few  months  after  the  marriage,  he  made  the  advance 
to  his  two  sons,  then  wholly  tmprovided  for.  When  the  advance  was 
made,  the  witnesses  and  the  referee  all  say  it  was  not  disproportionable 
to  the  means  of  her  husband,  and  that  he  still  retained  a  large  fortune. 

The  plaintiff  brought  nothing  to  the  marriage,  and  certainly  lost 
nothing  that  she  had  any  right  to  by  this  act  of  paternal  duty  of  her 
husband.    Wood's  Digest,  p.  487,  art  2605,  et  seq. 

Field,  J.,  delivered  Vbe  opinion  of  the  Court  —  Tsbby,  C.  J.,  and 
Baldwin,  J.,  concurring. 

It  is  clear  that  the  two  lots  in  question  were  purchased  by  the  hus- 
band with  funds  owned  by  him  previous  to  his  marriage  with  the 
plaintiff.  This  he  expressly  states  in  his  examination,  and  there  is 
nothing  disclosed  by  the  record  which  contradicts  his  testimony.  In 
this  separate  property  of  his,  the  plaintiff  possessed  no  interest  which 
the  law  could  protect  so  as  to  restrain  his  power  of  absolute  disposi- 
tion, whether  by  sale  or  gift.  The  purchase  of  the  lots  and  taking  the 
conveyance  in  the  name  of  his  children  by  a  previous  marriage,  was 
not  in  fraud  of  any  rights  of  the  plaintiff.  She  had  no  claim  upon  the 
funds  thus  applied.  They  were  the  husband's  previous  to  the  mar- 
riage, and  no  interest  passed  to  the  wife  by  that  event  The  gift  to 
the  children  was  an  advancement  for  their  benefit,  and  was  not  for- 
bidden by  the  letter  or  policy  of  the  law. 

But  as  to  the  building  upon  the  lots,  the  case  is  different.  The 
building  was  erected  long  after  their  purdiase,  and  with  funds  which 
constitute  common  property.  It  is  true,  the  evidence  of  the  husband 
tends  to  show  that  a  portion  of  the  funds  thus  used  were  his  separate 
property,  bat  its  general  effect,  when  considered  in  connection  with 
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his  repeated  declarations  to  different  parties^  is  insufficient  to  over- 
come the  presumption  arising  from  the  fact  of  the  construction  being 
made  during  the  existence  of  the  community. 

The  law  of  this  State  in  relation  to  the  rights  of  husband  and  wife, 
as  to  the  common  property,  is  similar  to  the  law  of  Louisiana  and 
Texas;  and  in  those  States  it  is  held,  by  their  highest  tribunals,  that 
all  property  a!cquired,  by  either  spouse,'  during  the  existence  of  the 
community,  is  presumed  to  belong  to  it,  and  that  this  presumption  can 
only  be  overcome  by  clear  and  satisfactory  proof  that  it  was  acquired 
by  the  separate  funds  of  one  or  the  other;  and  that  the  burden  of 
proof  lies  upon  the  party  claiming  the  property  as  separate.  Lott  v, 
Keach,  5  Texas^  394;  Houston  v.  Curl,  8  Texas,  242;  Qilliard  ». 
Chesney,  13  Texas,  337;  Chapman  v,  Allen,  15  Texaa^  278;  Clai- 
borne t;.  Tanner,  18  Texas,  69;  Ford  v.  Ford,  1  Louisiana,  207; 
Dominquez  v.  Lee,  17  Louisiana,  290;  Smalley  t.  Lawrence^  9  Rob. 
214;  Fisher  v.  Gordy,  2  La.  Ann.  763;  Webb  v.  Peck,  7  La  Ann.  92. 

In  a  case  decided  at  the  present  term,  (Meyer  t;.  Kinzer  and  wife) 
we  have  had  occasion  to  consider  whether  the  possession  of  property 
by  either  spouse  during  the  existence  of  the  community,  acquired  by 
purchase,  created  a  presumption  that  the  property  was  common;  and 
we  arrived  at  a  conclusion  similar  to  that  of  the  Louisiana  and  Texas 
cases,  that  the  presumption  oi  the  law  is,  that  all  property  belongs  to 
the  community,  which  can  be  repelled  only  by  clear  and  decisive  proof 
that  it  was  either  owned  before  marriage,  or  subsequently  acquired  in 
one  of  the  particular  ways  designated  in  the  statute;  that  is,  hj  gift, 
bequest,  devise  or  descent,  or  was  taken  in  exchange  for,  or  in  the 
investment,  or  as  the  price  of  such  property,  so  originally  owned  or 
acquired;  and  that  the  proof  rests  upon  the  parl^  asserting  the  sep- 
arate right. 

In  the  present  case,  the  building  was  erected  during  the  existence 
of  the  community,  and  the  presumption  that  it  was  but  the  form  in 
which  the  common  property  was  invested,  is  too  cogent  to  be  over- 
come by  the  loose  and  unsatisfactory  evidence  contained  in  the  record. 
If  the  separate  preperty  of  the  husband  did,  in  fact,  go  into  the  build- 
ing, it  was  essential  to  the  preservation  of  its  separate  character,  that 
it  should  have  been  clearly  and  indisputably  traced  by  him. 

The  law,  in  vesting  in  the  husband  the  absolute  powsr  of  dispasition 
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of  the  common  property  as  of  hiji  separate  estate,  designed  to  facilitate 
its  bona  fide  alienation,  and  to  prevent  clogs  upon  its  transfer  by  claiios 
of  the  wife;  and  we  are  not  prepared  to  say  that,  under  the  comprfr- 
hensive  language  of  the  statute,  a  volontaiy  settlement,  or  a  gift  of  a 
portion  of  the  common  property^  not  being  unreasonable  wifli  reference 
to  the  entire  amount^  the  claims  against  it  and  the  situation  of  the 
parties,  would  be  invalid  But  we  think  it  clear,  that  tlie  law,  not- 
withstanding its  broad  terms,  will  not  support  a  voluntary  di^oeition 
of  the  common  property,  or  any  portion  of  it,  with  the  view  of  defeat- 
ing any  claim  of  the  wite.  The  diiSerent  declaratioiis  of  the  husband, 
respecting  the  object  of  the  building,  were  conflicting;  at  cme  time  it 
was  to  be  used  as  a  homestead,  and  at  another  it  was  placed  (m  the 
land  of  his  children  to  deprive,  the  wife  of  any  otaim  thereto.  If  the 
building  can  be  regarded  as  a  hosMstead  of  the  parties,  she  has  an 
ini&reBt  in  it  which  should  have  been  protected;  but  we  do  not  see 
how  a  homestead  right  can  be  asserted  merely  to  a  building  independ- 
ent of  the  land  up^n  wfaicb  the  building  is  erected.  The  building  is 
to  be  regarded  coaly  aatbe  fodrm  in  whjch  common  p]:op^^  was  invested 
npon  the  pretense  of  the  husband  ci  having  a  homestead,  but  for  the 
real  purpose,  of  defeating  any  daim  the  wife  might  have  tiiereto.  The 
beneficent  purposes  of  the  statute  could  BOt  thus  be  frustrated,  and 
the  right  of  the  wife  to  one-half,  upon  the  dissolution  of  the  marriage, 
attached. 

In  Beard  v,  Knox,  (5  GaL  Z&2).  this.  Court  held  that  the  common 
property  coidd  not  be  disposed  of  by  the  husband  by  will,  so  as  to 
defeat  the  rights  of  the  surviving  wife ;  and  the  same  doctrine  is  main- 
tained in  the  matter  e|  &uol>ananV  B6t«te,  (ft  Oal.  507).  In  the  first 
casej  the  Court  said :  ^^  Our  statute  has  done  away  vnth  the  common 
law  light  of  dower,  and  anbstitvted  in  its  place  a  half  interest  in  ttie 
coBamon  property.  This  liberal  provision  was  intended  for  the  bene- 
fit of  the  wife,  and  the  intention  of  so  humane  and  beneficent  a  law 
dunldnot  bedeisated,  by  adopting  a  rule  of  construction  which  would 
leave  the  future  maint^iance  of  herself  and  fkmOy  entirdy  at  the 
caprice  of  the  husband.*' 

Voluntary  conveyanoes,  given  on  the  eve  of  marriage,  for  the  pur- 
pose  of  depriving  the  intended  wife  of  her  right  of  dower,  where  that 
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common  law  right  exists,  are  fraudulent  as  against  her  claim.  This 
was  so  adjudged  in  Swaine  v.  Penine,  (5  John.  Ch.  482).  And  upon 
the  same  principle,  a  voluntary  disposition  by  the  husband  of  the  com- 
mon property,  or  a  portion  thereof,  for  the  like  purpose  of  depriving 
the  wife  of  her  interest  in  the  same,  must  be  held  ineffectual  against 
the  assertion  of  her  claim. 

It  follows,  therefore,  that  the  plaintiff,  upon  the  dissolution  of  the 
community,  was  entitled  to  one-half  of  the  building  erected  out  of  the 
funds  of  the  conmion  properly ;  and,  as  the  title  of  the  land  is  verted 
in  the  children,  the  separate  value  of  the  house  and  land  should  be 
first  determined,  and  a  sale  then  decreed  of  both,  with  directions  to 
pay  to  her  one-half  of  such  proportionate  part  of  the  proceeds  as  the 
value  of  the  house  bears  to  the  entire  property,  the  balance  and  the 
proceeds  of  the  land  being  placed  in  the  hands  of  guardians  of  the 
children,  and  invested,  under  the  direction  of  the  Court,  for  their 
benefit  The  husband  having  deliberately  placed  the  building  upon 
the  property  of  his  children,  cannot  himself  have  any  claim  upon  it  or 
its  proceeds.  Its  character  as  common  property  is  declared  only  for 
the  protection  of  the  interest  of  the  wife. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


EOWE  V.  BRADLEY  ^  oL 

In  ts  action  of  tmpass  for  entcrfnf  npoii  Hit  uliiJng  ground  of  ptatntllf,  and 
dlxKlng  the  same  op  and  converting  the  floM-beartng  earth,  the  vendor  of 
plaintiff  Ib  a  competent  witness,  although  a  part  of  the  pnrchaae  money  Is 
still  dne  him. 

The  mere  fact  that  the  Judgment  debtor  (against  whom  enentloa  had  laaned) 
was  found  upon  the  mining  ground  of  plaintiff,  did  not  Justify  the  Sheriff, 
who  had  the  execution.  In  going  on  the  ground  and  digging  np  the  soil*  and 
taking  the  gold  It  contained. 

In  inch  case,  no  ouster  Is  necessary  to  maintain  an  actton  of  trespass ;  any  onlaw- 
fnl  entry  Is  sufficient.  An  officer,  when  he  puts  a  Receiver  in  possession  of  the 
property  of  another,  against  whom  he  has  no  process,  or  asserts  through  hlm- 
aelf  or  another  an  unlawful  dominion  over  such  property,  la  a 
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In-  iDch  action,  wbere  tbere  te  no  apeclflc  denial  of  the  amount  of  damage  alleged 
In  the  complaint,  although  the  alleged  cause  of  damage  la  speclany  traveraed, 
it  ifl  doubtful  whether  such  answer  amounts  to  a  denial  of  the  damage. 


Apfbal  from  the  Fourteenth  District,  Canntj  of  Sierra. 

The  facts,  as  disclosed  by  the  opinion  of  the  Conrt,  are  as  follows: 
This  was  an  action  of  trespass,  in  which  the  plaintiff  complains  that  in 
April,  1857,  he  owned  and  possessed  a  third  part  of  a  tract  of  mining 
ground,  and  that  defendants  broke  into  and  trespassed  upon  it,  and 
dug  up  and  converted  the  dirt  and  gold-bearing  earth  to  the  value  of 
$2,000. 

The  defendants  answered,  denying  that  flie  claim  was  the  property 
of  the  plaintiff,  or  that  they  committed  any  trespass  on  the  propsrty  of 
the  plaintiff,  and  generally  denying  all  the  allegations  of  the  com- 
plaint. And  further  say  that  ''  €teorge  Davis,  one  of  the  defendants 
herein,  is  Deputy  Sheriff  in  and  for  the  County  of  Sierra;  that  by  au- 
thority of  his  said  office,  and  by  virtue  of  an  attfichment  issued  from 
the  District  Court  of  the  Fourteenth  Judicial  District  in  and  for  Sierra 
coimty,  in  an  action  before  said  Court,  in  which  J.  W.  Bradley  was 
plaintiff,  and  F.  M.  Bowe  defendant,  he  levied  upon  or  attached  the 
said  F.  M.  Bowe's  interest  in  the  mining  claim  described  in  plaintiff's 
complaint  in  this  action;  that  thereupon  the  plaintiff  in  this  case 
claimed  the  property  as  his  own,  and  the  said  Sheriff,  in  conformity 
with  the  statutes  in  such  cases  made  and  provided,  proceeded  to  try 
and  determine  the  rights  of  property;  that  the  jury  called  to  determine 
said  matter  decided  in  &vor  of  said  plaintiff,  J.  W.  Bradley,  as  will 
more  fully  appear  by  reference  to  the  proceedings  then  and  there 
had,  which  defendants  pray  may  be  made  a  part  hereof. 

''And  that,  afterwards,  by  virtue  of  a  judgment  and  execution  issued 
from  said  Court,  and  to  him  directed,  and  by  virtue  of  said  decision  of 
said  jury,  and  of  the  statutes  in  sueh  cases  made  and  provided,  satis^ 
fied  the  daim  of  said  J.  W.  Bradley  out  of  the  said  F.  M.  Bowe's 
interest  as  aforesaid,  as  the  proceedings  in  said  case  on  record  will 
more  fully  show;  which  record,  return  and  proceedings,  defendants 
introduce  and  make  a  part  of  this  answer*''  The  answer  was  sworn  to 
by  Daviiu  Afterwards,  defendants  amended  their  answer  to  this  effeet: 
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^'That  they  have  been  informed  that  plaintifl  claims  to  hsve  pnr- 
chased  the  mining  claim  mentioned  in  his  complaint  from  one  James 
Finney;  but  defendants  aver  that^  if  such  conveyance  was  made^  it  was 
in  fraud  of  the  rights  of  def endant>  J.  W.  Bradley,  and  made  for  the 
purpose  of  delaying  and  hindering  him  from  collecting  a  debtduefrom 
F.  M.  Rowe  to  him,  which  debt  was  the  same  sued  for  in  the  case  of  J. 
W.  Bradley  v.  F.  M.  Rowe  in  this  Court,  the  record  of  which  suit  is 
made  a  part  hereof;  and  that  said  purchase  was  made  by  F.  M.  Bowe, 
defendant  in  the  last  mentioned  suit,  and  the  money  therefor  furn- 
ished by  him,  and  the  name  of  A.  C.  Rowe  used  in  said  conyeyance 
irom  Finney  to  deceive  and  defraud  said  defendant,  J.  W.  Bradlej/' 
This  was  sworn  to  by  Bradley. 

One  Finney,  the  vendor  of  the  claim  to  Bowe,  to  whom  was  due  a 
part  of  the  purchase  money,  was  examined  as  a  witness.  It  is  assigned 
as  error,  that  he  was  admitted  to  testify  when  he  was  incompetent 
The  question  before  the  jury  was  not  as  to  ihe  original'  title  as  it  stood 
before  the  witness  sold,  but  as  to  whether  the  claim  belonged  to 
plaintiff,  F.  M.  Rowe^  as  whose  properly  it  was  levied  on  by  the  officer. 

The  cause  was  tried  by  a  jury,  and  a  verdict  had  for  plaintiff  lor 
$2,000,  on  which  verdict  there  was  judgment,  from  which  the  defend- 
ants appealed  to  this  CSouTt. 

H.  B.  Crossette  £  R.  H.  Taplorfofr  Appdlanta. 

Appellants  insist  that  tfaei^  are  but  two  acta  that  can  be  obarged  as 
wrongs,  and  that  these  were  committed  by  the  Sheriff  of  Sierra  county 
in  tiie  discharge  of  his  duty;  neither  of  which  constitute  a  trespasB,  as 
chadrged  in  respondentia  complaint. 

These  acts  are  —  Firgt.  In  attaching  the  right,  title  and  interest  of 
F.  M.  Bowe,  in  and  to  the  said  mining  claims;  and. 

Second.  In  receiving  the  gold  duet  or  coin  from  Peter  Lyre,  co^ten- 
anty  in  satisfaction  of  Bradley's  fadgment 

let.  In  regard  to  the  first  act,  it  is  not  denied  that  George  Davis 
was  a  regularly  appointed  and  qualified  officer,  aeting  under  a  precept 
duly  issued  from  a  Court  of  competent  jurisdiction;  tbst  he  found  F. 
M.  Bowe  in  possession  of  this  mining  interest;  that  he  legally  served 
him  as  oommanded;  that  at  this  time  he  knew  nothing  of  the  pietan- 
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sions  of  A.  C.  Rowe,  or  any  other  pereon,  other  than  F.  M.  Rowe,  to 
the  ownership  of  the  mining  inteirest.  And  ire  pay  that  it  waa  not  his 
duty,  nor  had  he,  as  a  ministerial  officer,  the  right  to  investigate  the 
title  to  this  interest;  that  tide  finding  F.  IC.  Bowe  in  possetsion  was  a 
sufficient  justification  as  to  him. 

2i  In  regard  to  the  second  act  He  (the  Sherifif)  received  a  cer- 
taia  amount  of  gold  dust,  or  coin,  the  profits  of  this  interest,  from  the 
hands  of  Peter  Lyre,  a  co-tenant  in  these  claims.  This  dust  or  coin. 
separated  from  the  claim,  formed  a  distinct  species  of  property,  and  I 
can  no  more  conceive  of  an  officer  rendering  himself  liable  to  an  action 
of  trespass  on  a  mining  daan,  by  receiving  the  dust  or  coin  after  its 
separation  therefrom,  than  I  can  conceive  an  action  of  trespase  would 
lie  for  an  injury  done  to  meadow  land,  for  taking  the  grass,  which  grew 
upon  it,  but  which  has  since  been  s^Nirated  and  become  an  independent 
spedes  of  property. 

If  there  was  any  wrong  committed  in  relation  to  this  matter,  it  was 
committed  by  Peter  Lyre;  and  if  A.  C.  Rowe  was  the  real  owner  of 
thw  claim,  then  the  action  of  trespass  would  not  lie  against  him;  for 
the  appropriation  of  the  entire  profits  by  one  tenant  in  common,  will 
not  justify  an  action  of  trespass  by  his  co-tenant;  nothing  short  of  an 
actual  ouster  will  justify  this  action. 

3d.  In  regard  to  the  admission  of  F.  M.  Rowe's  testimony,  we  say 
it  was  error,  for  the  reason  that  fraud  was  directly  charged  against 
him;  that  this  was  the  main  issue  in  the  case;  that  this  was  permit- 
ting him  to  come  in  and  purge  himself  of  the  charge.  It  is  true,  that 
Mb  interest,  in  dollars  and  cents,  could  not  have  been  clearly  ascer- 
tained, but  we  understand,  as  a  well-settled  principle,  that  it  is  not  the 
province  of  Courts  to  weigh  the  amount  of  temptation  which  witnesses 
can  endure,  but  to  see  that  they  have  no  temptation  at  all. 

4th.  In  regard  to  excessive  damages,  the  testimony  shows  (and  that 
not  clearly)  that  but  $1,745  was  tak«i  out,  but  the  testimony  does  not 
show  how  much  of  this  was  paid  for  expenses,  which  in  all  cases  are 
deducted;  but  in  any  event  there  is  an  excess  of  two  hundred  find 
fifty-five  dollars.  That  this  excess  was  'given  under  the  influenoe  of 
passion  or  prejudice,  there  is  no  Aovbt 
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VancKef  &  Stewart  for  Eeapondent 

Baldwin^  J,,  delivered  the  opinion  of  ihe, Court  —  Field,  J^  oan- 

curring. 

One  Finney,  the  vendor  of  the  claim  to  Bowe,  was  examined  as  a 
witness.  It  is  assigned  as  error,  that  he  was  admitted  to  testify  when 
he  was  incompetent.  The  question  before  the  jury  was  not  as  to  the 
original  title  as  it  stood  before  the  witness  sold,  but  as  to  whether  the 
claim  belonged  to  plaintiff,  F.  M.  Bowe,  as  whose  property  it  was  levied 
on  by  the  ofBcer* 

It  is  true  that  the  witness  had  not  been  paid  all  the  purchase  money ; 
but  this  made  no  difference.  This  was  not  an  action  to  try  the  title; 
and  if  it  were,  in  this  state  of  the  question  before  the  jury,  the  vendor, 
for  all  that  appeared,  was  a  competent  witness. 

Another  assignment  of  error  is,  that  no  trespass  was  committed, 
])ecause  the  officer  found  F.  M.  Bowe,  the  debtor  in  attachment  and 
judgment^  in  possession,  and  therefore  had  a  ri^t  to  seize  the  prop- 
erty. But  the  very  question  of  fact  was,  who  was  in  possession?  and 
the  possession  of  real  estate  usually  follows  the  ownership.  The  mere 
fact  that  F.  M.  Bowe  was  on  A.  G.  Bowels  ground,  is  no  justification 
to  the  officer  to  go  there  and  dig  up  the  soil,  or  take  the  earth  or  gold 
taken  from  the  land. 

The  next  error  assigned  is,  that  no  ouster  was  made,  but  merely  tiie 
rights,  title  and  interest  of  the  judgment  ddbtor  attached;  but  no 
ouster  in  this  sense  is  necessary  to  maintain  an  action  of  trespass ;  any 
unlawful  entry  is  enough.  And  the  officer,  when  he  put  a  Beceiver  in 
possession  of  plaintiff's  property,  or  asserted  through  himself  or  another 
an  unlawful  dominion  over  another's  property,  is  a  tre^asser.  There 
is  no  difference  between  the  officer  going,  without  right,  upon  the  plain- 
tiff's land,  and  getting  Lyre  to  seize  or  take  the  plaintiff's  gold  or 
earth,  and  doing  it  himself. 

In  both  cases,  such  an  act  is  a  trespass  and  conversion;  and  all  oon- 
oemed,  aiding  and  abetting,  are  original  trespassers.  It  is  not  Uie 
case  of  a  oo-tenant  paying  over  mcmey  or  gold  dust  to  the  Sheriff,  but 
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the  Sheriff  getting  the  co-tenant  to  aid  him  in  seizing  and  taking  prop- 
erty of  the  plaintiff. 

The  next  objection  is,  that  the  damages  were  ezcewTe*  There  was 
some  evidence  tending  to  show  that  in  a  few  weeks  the  amonnt  coming 
to  the  plaintiff^s  share  was  $1,745.  The  jury  might  infer  that  some 
additional  amount  was  taken  out  the  balance  of  the  time.  Besides, 
there  is  no  specific  denial  of  the  amount  of  damages  laid  in  the  com- 
plamt,  though  there  is  of  the  alleged  causes  of  damage* 

It  may  well  be  doubted,  indeed,  if  the  answer  put  in  issue  any  faet 
cicept  the  fact  of  ownership,  and  of  the  levy,  etc.,  as  the  property  of 
P.  M.  Howe' 

Some  technical  exceptions  are  taken,  but  they  were  not  made  below, 
and  we  cannot  consider  them  for  the  first  time  here. 

The  judgment  is  affirmed. 


BBNSLEY  V.  ATWILL. 

Where  t  deed  It  offered  In  eyldence,  which  purports  on  Its  face  to  be  t  deed  «< 
bargain  and  salo  for  an  alleged  consideration,  executed  and  acknowledged  by 
the  defendant,  and  on  the, same  day  recorded.  It  la  some  erldence  to  g»  to 
the  jnry  of  the  dell-fery  of  such  deed. 

It  Is  scarcely  to  be  presumed  that  one  man  will  execute  to  another  a  deed  wlthovt 
fha  assent  of  that  other. 

In  such  case.  It  Is  for  the  jury  to  say  whether  the  grantee  had  kmnrledge  of  the 
execution  of  the  deed,  or  had  glren  his  assent  thereto. 

The  grantor,  by  the  execution  and  acknowledgment  of  the  deed,  admlta  the  deMrery. 

Where  A  sold  a  lot  of  land  to  B,  and  dellTered  possession,  and.  In  a  written  con- 
tract respectinip  the  same,  it  was  stipulated^  amoaiT  other  things,  that  In  the 
erent  that  B  should  be  dispossessed  by  legal  Judgment  at  any  tftme  within 
three  years,  A  should  pay  back  to  B  $2,000;  and  should  suit  be  brought 
against  B  for  the  lot.  then  B  should  notify  A  of  it,  tn  order  to  enable  him 
to  assist  In  the  defense  of  the  title;  E^id,  that  tha  ghtef  of  the  notice  by 
B  to  A  of  the  institution  of  suit  against  B  for  the  lot;  was  Indlapensabto  to 
enable  B  to  recover  of  A  on  such  contract 

Her  does  It  matter  of  what  yalue  this  notice  waa  to  A,  or  whether  It  was  of  any 
▼aloe.  In  a  Court  of  law,  effect  la  to  be  giTen  to  the  bargain  according  to 
Its  terms,  and  Courts  of  law  cannot  speculate  upon  the  weight  attached  t» 
one  or  another  of  the  elements  of  an  obligation.  A  bound  himself  only  In  a 
glTcn  way,  and  can  be  held  only  by  the  bargain  he  made,  at  least  in  the 
form  of  this  action. 

In  a  SQlt  on  such  contract,  B  should  aver  that  he  had  been  enrteted  after  notloa  ta 
Am    The  payment  of  the  money  is  dependent  upon  thin  fad. 
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Appeal  from  the  Twelfth  District,  Coiuity  of  San  Francisco, 
The  facts  of  the  case  suflBciently  appear  in  the  opinion  o£  the  Court. 
Shofter,  Park  &  Heydenfeldt  for  Appellant 

I.  The  Court  was  requested  to  charge  that,  "assuming  the  facts 
which  the  evidence  tended  to  prove,  there  was  no  delivery  of  the  deed 
executed  by  the  plaintiff  to  Samuel  Bensley,  the  grantee." 

This  instruction  was  refused.  The  Court  very  properly  told  the 
jury  that  a  grantor  could  not  force  a  deed  upon  the  grantee;  that 
assent  of  the  grantee  was  essential ;  and  left  it  to  the  jury  to  find 
whetiier  there  had  in  fact  been  such  assent,  or  not. 

a.  The  plaintiff  was  entitled  to  the  instruction  requested;  for  there 
was  no  conflict  in  the  evidence  on  the  question  of  "  assent,**  and  the 
facts  that  it  intended  to  prove  showed  that  there  had  been  no  assent 
as  a  matter  of  law. 

1.  As  there  was  no  conflict  in  the  testimony,  the  plaintiff  could  claim 
a  judicial  declaration  as  to  the  effect  of  the  facts  should  the  jury  find 
them.  Whitney  v.  Synde,  16  Vi  580,  586;  Van  Hoesen  v.  Van 
Alstyne,  3  Wend.  75 ;  Pleasant  v.  Pendleton,  6  Rand.  473 ;  2  IT.  S. 
D.,  p.  160,  sec.  270;  Swartwilder  v.  U.  S.  Bank,  1  J.  J.  Marsh.  86. 

2.  The  declaration  or  charge  requested  whb  correct ;  for  if  the  facts 
which  the  evidence  tended  to  prove,  really  existed,  they  precluded  all 
idea  of  privity  on  the  part  of  the  grantee  with  the  deed.  2  Hilliard^s 
Ab.  283.  Nor  can  the  effect  of  this  refusal  be  evaded  on  the  ground 
of  the  charge  actually  given;  for  that  was  clearly  erroneous,  inasmuch 
as  it  put  the  question  of  assent  as  an  open  question  of  fact  to  tiie  jury, 
when  there  was  no  evidence  tending  to  prove  such  assent  Bimey  v, 
Boardman,  3  Vt.  236. 

II.  The  Court  told  the  jury  that  by  the  terms  of  the  contract  it  was 
necessary  for  the  plaintiff  to  prove  that  he  had  given  reasonable  notice 
to  Atwill  that  Lick  had  sued  in  ejectment  for  the  land. 

This  was  telling  the  jury  in  effect,  that  the  giving  of  such  reasonable 
notiro  was  a  condition  precedent  to  the  right  of  recovery. 
.    This  was  enoneoua ;  for  the  giving  of  the  notice  was  not  a  condition 
precedent  but  an  independent  covenant  merely. 
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a.  The  inclination  of  the  law  is  against  oonditions  precedent ;  for  a 
Mure  results  in  forfeiture^  whereas  a  bseach  of  covenant  results  in 
compensation  merely. 

b.  The  contract,  in  speaking  of  the  liability  of  Atwill  to  refund  the 
numey,  first  adopts  the  language  of  conditions,  as  follows :  *^  Provided '' 
that  Bensley  shall  vigilantly  defend. 

Such  defense  was  very  likely  a  condition  precedent  But  imme- 
diately thereafter  the  language,  is  changed;  and,  in  that  part  which 
relates  to  the  notice  it  is  said,  "  It  is  further  agreed/' 

c.  The  context  has  to  do  with  the  question  of  conrtniction,  and  it 
can  hardly  be  contended  that  the  payment  of  taxes,  assessments,  etc., 
that  are  grouped  under  the  ^^  agreement "  to  give  the  notice,  are  oon- 
ditious  precedent    Nosdtvr  d  Lodes. 

d.  Again:  the  giving  of  the  notice  does  not  oonstitute  the  entire 
consideration  of  AtwilPs  undertaking  to  refimd,  nor  any  consideuable 
part  of  it;  therefore,  on  established  principles,  the  giving  of  the  notice 
dumld  not  be  construed  aa  a  condition  precedent 

1,  It  does  not  in  fact  oonstitute  the  whole  consideration,  of  Atwill's 
undertaking.  The  bulk  of  the  consideration-  consists  in  the  payment 
of  the  $6,000,  and  in  Bensley's  engagement  to  defend  ^eiently 
agaiust  any  suit  that  might  be  brought  for  the  possession;  and  if  such 
defense  should  be  made  in  fact  by  Bensley,  it  would  be  a  matter  of  no 
practical  moment  whether  Atwill  had  notice  of  the  pendency  of  tiie 
action,  or  not 

2.  Assuming,  then,  that  the  fact  is  wifii  ua,  that  is  —  that  the  giving 
of  the  notice  does  not  constitute  the  whole  of  the  consideieticm  of 
Atwill's  undertaking  —  the  contract  is  subjected  to  the  rule  of  con- 
struction for  which  we  contend.  Boone  v.  Eyre,  1  H.  BUok.  273, 
note ;  Stavera  v.  Curling,  32  C.  L.  153 ;  Muldrow  v.  McClelland,  1  Lit- 
tell,  1 ;  Tomkins  v.  Elliott,  5  Wend.  496';  2  Smith's  Leading  Caaes,  25 ; 
2  Par.  Contracts,  37. 

Though  in  form  the  covenants  may  be  dependent,  yet  to  prevent 
injnatice,  tibey  may  be  treated  aa  independent    2  Smith's  L.  C.  24. 

Oeorge  F.  A  W.  F.  Sharp  for  Reepondmt 

I.  The  Court  charged  the  jxury  that  the  deed  from  appellant  to  his 
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brother,  S.  S.  Bensley,  ''was  not  operative  to  pass  the  titie,  and  that 
the  lot  in  question  had  not  been  transferred ;''  which  charge  was  more 
favorable  to  appellant  than  the  law  warrants. 

The  acts  done  by  appellant,  and  by  Brooks,  with  his  anthority,  were 
a  transfer  in  the  sense  of  this  clause  of  the  agreement,  and  in  violation 
of  it 

In  tnitti,  the  Court  should  have  given  flie  fifth  request  asked  by 
respondent;  as  no  dissent  of  S.  S.  Bensley  was  shown,  it  being  for  his 
benefit,  it  is  presumed  that  he  accepted  the  deed.  The  Lady  Superior 
V.  McNamara,  3  Barb.  Chy.  Eep.  378;  Thompkins  v.  Wheeler,  16 
Peters'  Bep.  106, 119 ;  Ingram  v.  Porter,  4  McCord  Bep.  198. 

After  the  deed  was  left  for  record  with  the  County  Becorder,  he 
held  it  for  S.  S.  Bensley,  who  alone  was  entitled  to  receive  it.  At 
least,  the  Recorder  would  have  been  justified  in  refusing  to  ddiver  it 
to  appellant. 

II.  It  was  incumbent  upon  appellant  to  give  notice  of  the  suit  of 
Lick  against  Bensley  et  ai.  to  respondent,  so  that  he  might  assist  in 
the  defense.  The  notice  did  not  meet  the  requirementB  of  the  contract 
either  in  substance  or  time. 

The  respondent  conveyed  to  appellant  the  lot  by  quitclaim,  with 
full  knowledge  of  the  exact  claim  of  Atwill  to  the  lot.  Hence  the  doe- 
trine  of  caveai  emptor  applies.  Cteuvemeur  v.  Elmendorff,  6  J.  Ch. 
Bep.  84. 

The  return  of  the  purchase  money  depended  —  Ist.  Upon  appellant 
being  dispossessed  by  legal  and  final  process  within  three  years.  No 
return,  if  dispossessed  after  that  time;  so  that  the  agreement  was  in 
fact  to  insure  a  three  years*  possession. 

2d.  That  appellant  would  *' faithfully,  diligently  and  watchfully 
resist  and  defend  any  claim  or  infringement  that  might  be  made  upon 
said  premises,  either  by  law  or  against  law ;  and  also,  that  appellant 
notified  respondent  of  any  claim  made,  so  as  to  enable  respondent  to 
assist  in  defense  of  the  title.'' 

3d.  That  appellant  would  not  transfer  the  lot  without  tbe  written 
consent  of  respondent. 

The  clause  of  the  agreement  requiring  appellant  to  defend  and  resist 
^  any  claim,''  is  introduced  by  apt  words  to  make  the  defense  of  Ae 
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daim  t  condition  precedent.  No  particular  words  are  required  to 
make  a  condition  precedent  It  is  to  be  gathered  from  the  meaning 
of  the  parties,  and  it  is  apparent  that  the  danse  of  the  agreement  in 
regard  to  notice  is  to  be  read  with  the  clause  as  to  the  defense  of  any 
claim,  and  is  wholly  independent  of  any  other.  Atwill  contracted 
expressly  to  have  the  right  to  furnish  his  aid,  which  might  haye  been 
controlling  in  that  suit^  if  allowed  to  use  it  effectively. 

The  Court  below  did  not  put  the  question  to  the  jury  as  a  condition 
precedent,  nor  did  the  jury  find  a  verdict  xqpon  that  ground.  The 
Court  simply  made  the  giving  of  notice  and  the  defense  dependent 

Baldwin,  J.^  delivexed  the  opinion  of  tlie  Court  —  Trbet,  C.  J., 

concurring. 

Action  upon  contract,  dated  twentieth  July^  1868,  Atwill  oon- 
reyed  to  Bensley.a  lot  in  San  Francisco  for  the  sum  of  $6,000.  A 
part  was  paid  down,  and  Bensle/s  note  taken  for  the  balance,  payable 
in  three  years  after  date.  Atwill  agreed  to  pay  back  the  $2,000,  and 
deliver  up  the  note  to  be  canceled  in  the  event  that  Bensley  should  be 
dispossessed  by  legal  judgment  at  any  time  during  three  ensuing 
the  date  of  the  contract^  provided  that  Bensley  should  vigilantly  de- 
fend any  suit  that  might  be  brought  against  him  during  the  period  of 
three  years  for  the  posoession  of  the  lot.  Bensley  agreed  to  pay  the 
taxes  on  the  lot;  that  he  would  not  encumber  it;  that  he  would  defray 
all  law  expenses;  and  that  should  a  suit  be  brought  against  him,  he 
would  duly  notify  Atwill  thereof,  and  that  he  would  not  convey  the  lot 
without  the  written  consent  of  Atwill. 

Issues  of  «fact  having  been  joined  on  the  complaint  and  answer,  it 
was  specially  referred  to  the  jury  to  find  upon  the  following  questions: 

1.  Did  Bensley  vigilantly  defend  the  acticm  brought  against  him  by 
one  Lick,  who  sued,  within  the  tiiree  years,  for  the  recovery  of  the  lotP 

2.  Did  he  give  reasonable  notice  to  Atwill  of  the  pending  of  the  suit? 

3.  Did  Bensley  convey  the  lot  to  his  brother,  Samuel  Bensley,  during 
the  three  years?  4.  Was  the  plaintiff  judicially  dispossessed  on  the 
twentieth  July,  1856? 

The  first  question  being,  in  effect,  as  it  was  treated,  a  question  of 
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law,  and  passed  upon  in  kia  (appeUant'a)  favor,  it  is  not  necesaaiy  to 
notice  it  further. 

On  the  second  and  third  issues  there  vaa  eTidenc^  and  instructions 
were  given  and  refused  by  the  Court,  which  are  the  subjects  of  review 
by  us. 

The  first  error  assigned  in  this  connection  is  the  refusal  of  the  Court 
to  charge,  at  the  instance  of  the  plaintiff,  ^  that  assuming  the  facts 
which  the  evidence  tendered  to  prove,  there  was  no  delivery  of  the 
deed  executed  by  the  plaintiSs  to  Samuel  Bensley,.  the  grantee.** 

It  is  argued  by  the  appellant  that  there  was  no  conflict  of  proof  on 
this  point,  and  therefore  the  Court  should  have  given  this  charge  as 
the  legal  result  of  the  facts.  This  deed  purports  to  be  a  deed  of  bar- 
gain and  sale  on  an  alleged  consideration,  executed  and  acknowledged 
by  the  defendant,  and  on  the  same  day  recorded.  This  certainly  is 
sosoa  evidence  that  the  deed  wa»  perfected,  and  that  it  was  intended 
to  vest  the  title  in  the  grantee.  He  might,  if  ignorant  of  its  execution 
at  the  time,  have,  at  any  time,  assented  to  it  It  is  scarcely  to  be 
presumed  that  one  man  will  execute  to  another  a  deed  without  the 
assent  of  that  other.  Mr.  Brooks,  the  witness,  does  not  say  that  the 
grantor  had  no  knowledge  of  the  execution  of  this  deed.  We  think 
the  facts  should  have  gone  to  the  jury,  for  them  to  say  whether  the 
grantee  had  this  knowledge,  or  had  given,  directly  or  otherwise,  his 
assqnt;  and  that  the  Court  did  not  err,  on  the  facts  stated  by  the  wit- 
ness, in  refusing  to  rule  that  the  deed  was  never  delivered.  Perhaps 
it  would  be  too  much,  in  any  case  where  the  testimony  of  a  witness 
contradicts  the  written  acknowledgment  of  a  party  introducing  him, 
(as  in  this  case,  that  a  deed  was  delivered)  and  also  the  fair  presump- 
tion from  the  nature  of  the  transaction,  for  the  Court  to  aasume  that 
the  testimony  of  the  witness  is  the  fact,  aiud  to  give  .effect  to  it  as  a 
legal  conclusion.  In  this  caae  the  plaintiff  admitted,  by  the  execution 
of  the  deed  and  his  acknowledgment  of  it  for  reoord^  that  he  delivered 
it.  The  mere  f aet  that  the  plaintiff  was  absent  from  the  State,  and 
that  the  deed  was  made  at  the  instanee  of  the  grantor,  0(r  of  the  wit- 
ness, IS  not  conclusive  evidence  of  its  non^detivery. 

The  next  eBK>r  assigned  is  the  instriiction  el  the  Gouit  that  it  was 
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the  duly  of  the  plaintiff,  by  the  tenns  of  the  colitraot,  to  proVe  that  he 
had  given  reascmable  notice  to  Atwill  that  Lick  had  sued  in  ejectment 
for  the  land.  This  instruction  depends  npon  the  tenns  of  the  contract, 
which  is  in  these  words: 

"State  of  California,  City  of  San  Francisco,  ss.  —  Agreement 
entered  into  twentieth  day  of  July,  eighteen  hundred  and  fifty-three, 
between  Joseph  F.  Atwill,  of  said  city  and  State,  party  of  &e  first 
part^  and  John  Bensley,  also  of  San  Francisco,  party  of  the  second 
part,  witnesseth : 

^'Whereas,  the  aaid  Joseph  F.  Atwill  has  sold  to  the  party  of  the 
second  part  city  lot  number  (1478)  fourteen  hnndred  and  seventy- 
ei^t,  as  will  appear  by  deed  ezeented  this  day,  for  the  snm  of  $6,000, 
in  which  deed  the  payment  of  the  whole  purchase  money  is  acknowl* 
edged;  and  whereas,  furthermore,  the  party  of  the  second  part  has 
executed  a  mortgage  on  the  premises  to  secure  the  payment  of  four 
thousand  dollars,  being  a  balance  of  purchase  money,  and  has  also  giteti 
his  note  for  the  same,  payable  three  years  from  date,  within  fifteen  pOT 
cent  interest  from  date  per  annum  xmtil  paid,  as  will  more  fully  appear 
by  said  moregage  and  note  executed  this  day;  and  whereas,  the  said 
Atwill  is  willing  to  give  the  party  of  the  second  part  h  fair  title;  now^ 
it  is  fully  agreed  between  said  parties,  as  follows :  That  if  the  party 
of  the  second  part  shall,  by  legal  and  final  process,  be  dispossessed 
from  the  above  conveyed  premises,  in  consequence  of  the  establishment 
of  successful  claim  of  ownership  of  said  lot  by  any  other  party  in  a  suit 
at  law,  any  time  within  tiiree  years  htaa  this  date,  then  the  said  Atwill 
will  return  the  $2,000  cash  he  has  received  this  day,  and  also  the  note 
of  $4,000,  and  discharge  the  party  of  the  second  part  forever;  and 
said  Atwill  be  also  discharged  upon  such  payment  from  all  liability  to 
the  party  of  the  second  part 

**  Provided,  nevertheless,  and  it  is  distinctly  agreed  upon  by  the 
party  of  the  second  part,  in  consideration  of  the  above,  that  the  said 
party  of  the  second  part  retain  possession  of  the  said  lot  number  1478, 
and  not  suffer  the  same  to  be  lost  without  faithfully,  diligently  and 
watchfully  resisting  and  defending  any  claim  or  infringement  made 
upon  said  premises,  be  it  either  by  law  or  against  law,  whereby  the 
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ownership  of  said  lot  may  come  in  question.  That  the  said  party  of 
the  second  part  defray  idl  such  law  expenses  incurred  by  defending 
title  and  possession  of  said  property;  and,  should  such  suit  result  in 
being  dispossessed  of  said  lot,  he  shall  have  no  recourse  for  the  same 
upon  the  party  of  the  first  part,  nor  if  the  title  be  sustained  in  fayor  of 
the  party  of  the  second  part 

^'  And  it  is  further  agieed,  and  distinctly  understood,  that  the  said 
party  of  the  second  part  will  pay  all  taxes  and  assessments  and  improre- 
ments  on  the  same,  and  keep  said  property  free  of  any  incumbrance 
which  may  otherwise  be  created  by  the  party  of  the  second  part,  and 
also  that  said  party  of  the  second  part  wUl  duly  notify  the  party 
of  the  first  part,  or  bis  agents  or  assigns  or  administrators  or  executors, 
of  any  claim  which  may  by  law  be  made  against  said  premises,  so  as 
to  enable  the  party  of  the  second  part  to  assist  in  ihe  defense  of  the 
title.  And  it  is  also  fully  understood  that  the  deliTery  of  ihe  said 
premises  shall  be  equal  to  the  interest  of  the  said  moneys  paid  by  the 
party  of  the  second  part,  and  that  the  said  Atwill  is  not  to  refund  any 
taxes,  assessmentai,  improvements,  lawyers'  fees,  or  Court  costs  what- 
ever, in  the  event  of  the  loss  of  said  properly  by  process  of  law  or 
lotherwise. 

.  **  And  it  is  furthermore  understood  between  the  parties,  that  all  that 
part  wherein  said  Atwill  agrees  to  refund  any  or  all  of  the  purchase 
^money,  be  yoid  if  the  said  party  of  the  second  part  transfer  the  premises 
(lot  No.  1,478)  without  &e  written  consent  of  said  Atwill  previously 
obtained,  or  the  payment  of  the  said  four  thousand  doUaxa. 
^  Witness  our  hands  and  seals  this  20th  July,  1853. 

''John  Benslet,       [ssal.] 
^  JoBBKB  7.  Atwhl,  [sbal.] 


^  (  0,  Williams, 
^Inpiesenceofj  a.  B.  Pebkins.* 


Two  things  appear  very  prominently  in  this  agreement: 

First  That  the  grantor  was  only  to  be  responsible  after  evidMni 

upon  or  by  final  process,  and  that  grantee  should  hold  possession  until 

then ;  and, 
Second.  That  the  grantor  should  hare  reasonable  notice  of  flie 
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adverse  claim.  If  this  sale  of  the  lot  had  beea  by  deed,  with  general 
warra]it7>  in  the  naual  fomiy  and  the  grantee  had  been  dispossessed  by 
paramount  title,  he  oould  not  recover  (nnkss  he  showed  notice  to  his 
warrantor  to  defend)  npon  the  production  tof  the  record  of  eviction. 
He  must  show,  in  addition  to  the  record  of  eriction^  that  he  was  unable 
to  resist  the  title  upon  which  he  was  sued.  Here,  however,  the  grantor 
makes  a  special  covenant  for  himself.  He  does  not  agree  generally  to 
defend  the  title.  Indeed,  he  does  not  agree  to  defend  the  title  at  all. 
He  merely  agrees  to  guarantee  the  possession  for  a  stipulated  period. 
He  covenants  to  sepay  the  purchase  money  only  under  particular  cir* 
camstances,  and  in  a  g^ven  event.  There  can  be  no  doubt,  if  tho 
eyiction  occurred  after  the  three  years,  that  the  grantor  would  not 
Imve  been  liable  at  all.  The  main  thing  seems  to  have  been,  not  an 
eriction,  but  an  eviction  of  a  particular  sort,  or  rather  arising  in  a  par- 
ticular way.  The  whole  agreement  seems  to  have  been  drawn  in  a 
spirit  of  jealous,  almost  of  suspicious,  caution  in  this  respect  Courts 
do  not  make  contracts  for  men.  They  are  supposed  to  be  able  to  make 
coTitracts  for  themselves ;  and  we  do  not  see,  if  a  man  chooses  to  bind 
himself  to  pay  money  on  a  particular  event,  why  he  may  not,  also,  as 
well  ^ve  character  to  that  event,  and  mark  and  describe  it,  and  hold 
himself  only  bound  by  or  after  the  event  so  defined ;  or,  in  other  words, 
why,  if  he  were  only  bound,  npon  eviction  of  his  grantee,  to  pay  money, 
he  may  not,  bv  express  agreement,  limit  the  obligation  to  an  eviction 
after  reasonable  notice  to  him.  If  the  collocation  of  the  words  of  this 
apfreement  were  different,  there  would  be  no  doubt;  that  is,  if  the 
grantor  had  said :  "  I  hereby  agree,  upon  grantee's  judicial  eviction 
from  the  lot  sold  him  —  that  eviction  having  been  obtained  after  rea- 
sonable notice  to  me  of  the  pending  of  the  suit,  etc.  —  to  pay,  etc.,*'  no 
pleader  would  sue  u-non  such  an  instrument  without  averrinar  the  per- 
formaTicp  of  the  condition.  Whv  should  the  agreement  be  diflPerently 
consfrned  because  the  words  limiting  and  characteri^iinfir  the  oWiffation 
are  introduced  aft^r  the  word  "  provided  **  in  the  article  quoted  ?  The 
8en«e  was  the  same ;  indeed,  we  presume,  the  draftsman  supposed  ho 
had  maflo  this  sense  more  emphatic  bv  this  form  of  statement  We 
havp  noHccfl  tho  criticism  that  the  matter  T^Wei  on  bv  the  rp^nnoTident 
h  introduced  in  the  next  paragraph  after  the  word  *  provided;''  and 
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fhe  inference  {hat,  therefore,  this  was  an  independent  agteement  We 
think  this  is  a  mistake,  and  that  the  proviso  was  intended  to  embrace 
the  whole  succeeding  portion  of  the  agreement  to  the  last  clause. 

Whether  agreements  are  independent  or  dependent  is  sometimes 
difficult  to  determine.  But  in  cases  where  one  man  agrees,  in  consid- 
eration of  a  future  event  or  act,  to  do  or  not  to  do  a  thing,  the  happen- 
ing of  the  event  is  usually  a  condition  precedent  to  the  enforcement  of 
ttie  obligation.  The  very  and  only  cause  whereby  the  liabiliiy  of  the 
defendant  was  to  accrue  was  this  eviction ;  it  was  to  constitute  the  sole 
or  main  ground  of  the  grantee's  recovery  and  claim  for  compensation. 
Unless  and  until  evicted,  there  was  no  pretext  of  claim  upon  the  de- 
fendant to  pay  or  repay  money.  The  covenant  was  for  a  certain  sort  of 
eviction,  or  an  eviction  had  under  particular  circumstances.  The  evic- 
tion, thus  described,  was  the  condition  on  which  the  whole  liability  was 
founded.  It  was,  therefore,  indispensable  for  the  plaintiff  to  show,  in 
order  to  maintain  his  action,  that  this  eviction  had  happened,  a  neces- 
sary element  of  which  was  tins  reasoiiable  notice,  as  we  have  before 
intimated. 

Nor  does  it  matter  of  what  vahie  this  notice  was  to  the  defendant, 
or  whether  it  was  of  any  value.  In  a  Court  of  law,  effect  is  to  be  given 
to  the  bargain  according  to  its  terms,  and  Oourts  of  law  caimot  specu- 
late upon  the  weight  attached  to  one  or  another  of  the  elements  of  an 
obligation.  The  defendant  bound  himself  only  in  a  given  way,  and  can 
be  held  only  by  the  bargain  he  made,  at  least  in  the  form  of  dlis  action. 
The  instructions  of  the  Court  were  unobjectionable,  or,  if  any  fault  is 
to  be  found  with  them,  the  appellant  cannot  complain. 

The  evidence  was  conflicting,  and  it  was  for  the  jury  to  pass  upon  it. 
The  Court  below  saw  no  reason  to  interfere  with  the  verdict,  and  for 
reasons  which  have  often  been  given,  we  cannot,  in  such  cases  as  this, 
review  its  action. 

The  judgment  is  affirmed. 

On  a  re-hearing  of  this  case,  the  Court,  by  BALDV^mr,  J.,  and  TxBff, 
C.  J.,  concurring,  delivered  the  following  opinion : 

We  have  re-considered  this  case  at  the  eaniest  instance  of  the  appel- 
lant   We  remain,  after  examining  his  argument,  of  the  same  opinion 
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as  before.  The  decision  we  haye  made  tnnst^  of  couiBe,  be  regarded 
in  connection  with^  and  limited  by^  the  precise  facts  of  that  case.  The 
language  of  the  agreement  is  very  guarded.  The  evident  intent  of 
Atwill,  in  gaaranteeing  against  an  eviction  irithin  the  period  limited, 
was  to  guard  against  a  collusive  judgm^it.  He  agreed  to  pay  back 
the  purchase  money  on  a  carefully  defined  oondition,  viz. :  On  a  judicial 
mcHan  within  the  time,  and  obtained  after  notice  to  him.  If  **  com- 
mon sense''  is  applied  to  the  language  he  used,  it  amoimts  to  this: 
*I  will  repay  you  $2,000  on  your  being  evicted  by  judgment  after 
notice  to  me."  Does  this  mean  that  he  will  pay  it  without  any  evic* 
tiouy  on  a  mere  showing  of  a  paramount  tide?  Does  it  mean,  any 
more,  any  kind  of  judicial  eviction — with  or  without  notice?  These 
questions  answer  themselves.  What  Atwill  warranted  was  not  the 
title;  it  was  the  possession;  and  he  did  not  unconditionally  warrant 
the  possesion,  but  only  on  a  condition  which  he  expressed.  How, 
then,  can  he  be  held,  except  on  his  own  terms,  fgr  a  violation  of  hia 
own  contract  made  and  qualified  mi  his  own  way  ?  Is  it  not  plain,  that 
a  party  suing  for  a  breach  of  this  covenant,  must  aver  that  the  war- 
rantee had  been  evicted  alter  notice  to  warrantor,  and  warrantor  had 
failed  to  pay  the'snm  stipulated?  The  payment  of  the  money  is  abao- 
lutely  dependent  upon  these  facta. 
The  petition  it  denied* 
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b  m  «etion  to  tteortr  tii«  -rtlv*  of  eort«l»  VviMlagt  standtev  on  eortaln  loti 

proof  tbat  one  C,  throng  whom  plaintiff  dftlmod,  on  the  day  of  bl«  entry, 
applied  to  one  of  the  defendant!  for  hts  consent  to  the  erection  of  the  build' 
la^  Is  suActent  erldence  to  authorise  the  Jnry  to  Infer  knowledge  on  fhe 
part  of  C  of  def endanttf'  titU  at  tlia  tboe  of  aach  entry. 


Appeal  from  the  Sixth  District,  County  of  Sacramento. 

This  was  an  action  brongbt  by  the  plaintiff  to  recorer  damages  for 
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the  unlawful  conversion  of  certain  buildings  (wooden)  erected  upon 
certain  lots  of  land  situate  in  the  town,  of  Folsom,  which  buildings 
were  claimed  as  personal  properly  by  plaintiffs,  inasniuch  as  they 
were  constructed  on  posts  or  blocks  placed  upon  the  soifaoe  of  the 
ground. 

The  facts  shown  by  the  record  are  as  follows:  In  the  early  part  of 
the  year  1856,  one  F.  P.  Watson  was  in  possession  of  the  lots  of  ground 
on  which  said  buildings  were  subsequently  erected.  While  in  posses- 
sion, Watson  leased  said  lots  to  one  W.  L.  Chiysup,  and  delirered  to 
him  possession  thereof.  Soon  after  taking  possession,  Chrysup  erected 
the  buildings  in  controversy.  On  the  day  of  Chrysup's  entry,  he 
applied  to  one  of  the  present  defendants  for  permission  to  erect  the 
buildings,  which  was  refused.  In  the  month  of  July,  1856,  the  build- 
ings were  sold  under  a  foreclosure  of  certain  mechanics'  liens,  and  one 
B.  Tallman  became  the  purchaser;  to  whom  possession  was  delivered 
under  said  sale,  and  by  him  retained  until  the  fifteenth  September, 
1856.  Prior  to  that  time,  a  judgment  was  recovered  in  the  District 
Court  of  the  Sixth  Judicial  District  by  plaintiff  and  Henry  B.  Waddi- 
love  against  said  Tallman,  upon  which  execution  was  issued;  and 
under  said  execution  a  sale  of  the  said  buildings  was  made  by  the 
Sheriff  of  Sacramento  county,  and  they  were  bought  by  said  Kneeland 
and  Waddilove,  who  took  possession;  Waddilove  ^bsequently  con- 
veyed his  interest  to  plaintiff.  Defendants,  in  March,  1856,  commjenced 
an  action  of  ejectment  for  said  lots  against  Ghrysup  and  others,  and 
subsequently  obtained  judgment,  and  were  placed  in  possession  by  a 
writ  of  restitution,  whereupon  plaintiff  brought  this  action. 

On  the  trial,  the  jury  returned  into  Court  and  asked  instructions  to 
the  following  question:  *'  What  would  be  the  law  if  the  jury  believed 
that  Chrysup  entered  with  knowledge  of  defendant's  title?*' 

The  Court  refused  to  instruct  them  on  this  point,  upon  the  gnmnd 
that  there  was  no  evidence  to  that  effect.  The  jury  again  retired,  and 
subsequently  returned  a  verdict  for  plaintiff,  upon  which  judgment 
was  entered.    Defendants  appealed  to  this  Court 

ff.  T.  Boaraem  for  Appellanta, 
WinoM  for  Bespondent 
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TsBRT,  C.  J.,  delivered  the  opinion  of  the  Court  —  ¥ims>,  J.,  and 
Baldwin^  J.^  conenrring. 

In  this  case,  after  the  jury  had  retired  tiiejr  returned  into  Goart  and 
desired  to  be  instructed:  "  What  would  be  the  law  it  the  jury  believe 
that  Chrysup  entered  with  knowledge  of  defendants'  title.''  The 
Court,  in  reply^  said  that  there  was  no  evidence  to  that  effect^  and 
therefore  refused  to  instruct  on  the  pc»nt. 

This  was  error.  It  is  shown  by  two  witnesses,  that  on  the  very  day 
of  Chry sup's  entry  he  knew  of  defendants'  claim  to  the  lots,  and  that 
he  applied  to  one  of  defendants  for  his  consent  to  the  erection  of  the 
building,  which  was  refused.  Surely,  this  was  suflScient  evidence  to 
authorize  the  jury  to  infer  that  tiiis  knowledge  exiated  at  the  time  of 
the  entry. 

Judgment  leveraed,  and  cause  remanded. 


MABTIN  9.  TBAVBBS. 

Where  a  party  obJMta  to  the  admlifloii  of  twtlmoiiy  on  trial,  bo  ravtt  state  the 
point  of  bis  objection  at  the  time.  General  objection  will  not  do.  The  party 
abooM  lay  bis  finger  on  the  point  at  the  time  of  trial,  otherwise  this  Ooort 
cannot  rerlew  It. 

Appeal  from  the  Twelfth  District,  County  of  San  Francisco. 

This  was  an  action  brcrufrht  to  recover  back  money  deposited  by  the 
plaiTitifP  with  the  defendant,  as  an  indemnity  for  liability  on  a  bail 
hond  for  the  appearance  of  the  plnintiflf. 

The  comT)laint  alle^d,  that  in  March,  1856,  the  defendant  received 
from  the  plaintiff  five  hundred  dollars,  which  the  defendant  was  to 
retnra  when  he  should  be  released  from  his  liability  on  certain  recog- 
Bixances,  which  he  had  entered  into  for  the  appearance  of  the  plaintiff 
and  one  Saddeaux,  in  the  Court  of  Sessions.  That  the  defendant  had 
been  released  and  fully  discharged  from  said  recognizances,  but  that 
be  refused  to  repay  the  money. 

The  material  portions  of  the  defendant's  answer  are  as  follows: 
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^  Denies  each  and  every  allegation,  except  aa  heieiiAfter  admitted. 

"  Defendant  denies  that  he  had  or  received  of  or  from  the  plaintifi 
the  sum  of  five  hundred  dollars,  or  any  other  sum,  as  alleged  in  the 
complaint;  or  that  he  is  indebted  in  any  amount  to  the  plaintiff.  And 
the  defendant  avers  that  said  sum  waa  paid  by  plaintiff  to  his  counsel, 
in  consideration  of  his  professional  services,  in  the  proseoutiona  in  the 
complaint  stated. 

^'  The  defendant  admits  that  he  executed  the  receipt^''  (recited  in 
the  complaint)  ^  and  at  the  same  time  alleges  that  he  executed  said 
receipt  and  became  bail  as  therein  stated,  in  consideration  and  upon 
an  understanding  with  said  plaintiff,  that  said  plaintiff  would  deliver 
to,  and  deposit  with  the  defendant  personally,  the  said  aum  of  five 
hundred  dollars  therein  mentioned,  by  way  of  indemnity;  but  the 
defendant  positively  avers  that  said  plaintiff  did  not  so  deposit  said 
sum  of  five  hundred  dollars,  or  any  other  smn,  witii  this  defendant,  as 
in  said  receipt  stated.  And  so  defendant  alleges  that  said  receipt  is 
without  consideration,  and  not  binding  upon  defendant  in  any 
manner.** 

The  case  was  referred  to  a  referee  for  trial,  who  made  his  report  to 
the  Court,  and  found,  amongst  other  things,  the  following  facts,  which 
are  the  ground  of  exception  in  this  Court 

"  Sixth.  That  the  defendant,  at  various  times  between  the  eighth 
day  of  March,  1866,  and  the day  of  November,  1856,  by  direc- 
tion and  order  of  the  plaintiff,  paid  the  five  hundred  dollars  to  one 
Col.  George  F.  James,  the  counsd  of  the  jfiidntiff,  to  whom  plaintiff 
was  indebted  in  that  amount" 

On  the  trial  of  the  case  before  the  referee,  James  was  sworn,  and 
testified  on  the  behalf  of  the  defendant;  and  to  the  following  questions 
put  by  defendant's  counsel,  after  handing  the  witness  a  receipt :  '*  Did 
thp  defendant  receive  the  money  mentioned  in  that  receipt?'*  the 
plaintiff  objected,  but  assigned  no  grounda  for  such  objection.  The 
referee  overruled  the  objection,  and  the  witness  testified. 

Defendant  had  judgment  Plaintiff  moved  tiie  Court  for  a  new 
trial,  which  was  denied,  and  he  appealed  to  tiiii  Comrt 

Dehs  Lake  for  Appellant 

(7.  M.  Brosman  for  Bespondeni 
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FiHLD,  J.,  ddiYered  the  optnion  of  the  Court — BAi:a)wiK9  J^.  con- 


The  plaiBtifl  objaeted  to  the  admisBicm  ot  the  evidence  upm  which 
the  referee  baaed  his  sixth  findings  but  upon  what  ground  the  record 
does  not  diadoee.  The  objection  fails  to  specify  the  point  upon  which 
it  rests,  and  did  not  merit  consideration  for  its  goneralilgr.  Kiler  t. 
Kimball,  10  Cal.  297. 

To  have  entitled  it  to  notice,  the  party  should  have  laid^  as  the 
authorities  say^  his  finger  on  the  point  at  the  time.  Practice  Act.  see. 
189;  Frier  v.  Jackson,  8  John.  496;  Jackson  v.  Caldwell,  1  Cow.  622; 
Whitesides  v.  Jackson,  1  Wend.  418;  Waton  v.  Gilbert,  8  Cushing, 
27;  GoTillaud  v.  Tanner,  7  Cal.  38. 

Judgment  affirmed. 


MOEQENTHAM  v.  HARRIS  et  at. 

Aa  tartgnmcBt  of  property  to  a  creditor,  to  be  sold  at  public  auction,  and  the 
proceeds  to  be  applied,  Fint,  In  payment  of  the  claim  of  such  creditor;  and« 
SMOfld»  the  realdae  to  be  distributed  pro  rwla  SAong  the  creditors  of  such 
debtor.  Is  not  in  contrayentlon  of  the  statute,  which  prohibits  assiguneats 
by  insolTcnt  debtors  for  the  benefit  of  creditors. 

If  SBdi  crodltor  were  insolvent  -at  the  time  of  the  assignment,  the  party  contesting 
the  Talldlty  of  the  assignment  should  afflrmatiyeiy  show  aach  fact  The  la* 
solTeney  could  not  be  presumed  from  the  language  of  the  assignment. 

Appeal  from  the  County  Court  of  the  City  and  County  of  San 
Vrandsoo. 

This  was  an  action  of  assumpsit,  originally  commenced  in  a  Jus- 
tice's Court 

The  facts  are  as  follows: 

On  the  fourth  of  May,  1867,  the  defendant,  Harris,  being  indebted 
to  Tandler  &  Co.,  executed  to  them  a  certain  instrument,  which,  after 
^▼ing  a  schedule  of  goods,  reads  as  follows: 

''The  abo?e  mentioned  goods,  amounting  to  $1,912.96,  I  haT« 
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delivered  into  the  possession  of  Messrs.  Tandler  ft  Co.,  to  be  sold  at 
public  auction,  and  the  proceeds  thereof  to  be  applied  in  payment  of 
their  claim  against  me,  and  any  snrplns  over  the  amount  of  their  daim 
to  be  disturbed  pro  rata  to  my  other  creditors. 
'*  In  witness  whereof  I  have  hereunto  put  my  hand  and  seal 
"  San  Francisco,  May  4th,  1867.  ^— ^ 

«M.HARRIS,|8ealI 
•'Witness,  S.  V.  E.  Straus8.''  '^v.^.^-' 

The  goods  were  delivered  to  Tandler  &  Co.  under  this  instrument, 
who  sold  them  at  public  auction,  and,  on  the  eleventh  of  May^  1857, 
after  deducting  the  amount  due  them,  paid  over  to  Harris  two  hundred 
and  fifty-five  dollars  and  sixty-seven  cents,  the  balance  of  the  proceeds 
of  the  sales.  An  hour  or  two  after  the  payment  of  the  money  to  Harris^, 
an  order  was  served  upon  Tandler  &  Co.  to  attend  and  undergo  an 
examination  before  a  Justice  of  the  Peace,  upon  proceedings  supple- 
mentary to  execution,  concerning  property,  money,  etc.,  in  their  hands, 
belonging  or  owing  to  Harris.  This  order  was  issued  in  the  present 
case,  which  was  then  pending  before  said  Justice.  The  Justice  ordered 
Tandler  &  Co.  to  pay  to  plaintiff,  Morgentham,  the  simi  of  two  hun- 
dred and  six  dollars  and  fifteen  cents,  the  amount  of  the  judgment 
against  Harris.  The  case  was  taken  to  the  County  Court,  but  how  it 
got  there  the  record  does  not  disclose.  The  cause  was  tried  in  the 
County  Court  without  a  jury,  and  judgment  rendered  for  Tandler  & 
Co.,  reversing  the  order  of  the  Justioe.  Plaintiff  Morgentham  ap- 
pealed to  this  Court 

Sidney  F.  Smith,  for  Appellant. 

I.  The  transfer  made  by  Harris  to  Tandler  ft  Co.,  dated  May  4th, 
1857,  was  an  assignment  for  the  benefit  of  creditors,  and  therefore 
void,  as  being  contrary  to  the  provisions  of  the  Insolvent  Law  of  1852. 
Cheever  v.  Hays,  3  Cal.  471 ;  Groechen  v.  Page,  6  Cal.  138. 

II.  As  Tandler  &  Co.  obtained  their  money  under  and  by  virtue  of 
a  fraudulent  transaction,  they  cannot  retain  it  as  against  any  creditors 
who  may  attack  such  transaction.  They  are  in  such  case  merely 
holding  the  money  so  received  as  trustees  for  the  debtors,  and  liable  to 
attachment  at  their  hands.    Van  Nest  v.  Toe,  1  Sand.  Ch.  R.  4. 
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Meyer  v,  Kinaer  and  Wlfew 


Crockett,  Baldwin  S  Crittenden,  for  Respondents. 

Fdsu),  J.,  deliTerod  the  opinion  of  the  Court  —  Tehbt,  C.  J.,  con- 
curring. 

The  assigimient  by  HarriB  to  Tandler  ft  Oo.^  was  made  to  secure 
his  indebtedness  to  them^  and  there  is  no  pretense  that  it  was  frandnr 
lent  in  fact.  Nor  was  it  in  contravention  of  the  statute,  which  pro- 
kibitB  assignments  by  insolvent  debtors  for  the  benefit  of  creditors. 
Harris  was  not  insolvent  at  the  time  of  its  execution;  at  least  there  is 
no  evidence  in  the  record  that  he  was.  If  such  were  the  f act,  it  should  ^ 
have  been  affirmatively  shown  by  the  appellant  who  contested  the 
validity  of  the  assignment.  His  insolvency  could  not  be  presumed 
from  the  language  of  the  instmment,  and  the  surplus  remaining  of 
the  proceeds  of  the  goods>  after  the  payment  of  his  debt  to  Tandler  & 
Co.,  exceeded  the  claim  of  the  appellant  who^  so  far  as  appears,  was 
his  only  remaining  creditor. 

Judgment  affinned. 


MEYER  V.  KINZER  AND  WIFE. 

Vmett  our  statnte,  all  property  acquired  after  marriage,  Iqt  either  tUMband  or 
wife,  except  such  aa  la  acquired  hy  gift,  bequeat,  derlae  w  deacent.  la  common 
property. 

The  presumptloii,  therefore,  which  attenda  the  poeacialon  of  property  by  either 
Bpoose,  during  the  existence  of  the  community,  can  only  be  overcome  by  elear 
and  certain  proof  that  It  waa  owned  by  the  elatmant  before  marriage,  or 
acquired  afterwards  in  one  of  the  particular  waya  apeclfled  in  the  atatute,  or 
that  it  la  property  taken  in  exchange  for,  or  in  the  iuTeatment,  or  a«  the 
price  of  the  property  ao  originally  owned  or  acquired.  The  burthen  of  auch 
proof  la  with  the  claimant  of  the  separate  eatate. 

Where  the  purchase  of  property  waa  made  with  the  aeparate  fnnda  of  either,  that 
fact  must  be  afflrmatlvely  established  by  dear  and  decialTe  proof.  In  the 
abeence  of  such  proof,  the  presumption  la  absolute  and  concluaiye,  and  it 
makes  no  difference  whether  the  couTeyance  is  taken  In  the  name  of  one  or 
the  other,  or  in  the  namea  of  both. 

The  fact  of  purchase  excludea  the  supposition  of  aoqnlaitloo  by  gift,  baqveot, 
deriae  or  deacent 
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Mejer  v.  Elncer  uid  Wife. 
Appbal  from  the  Twelfth  District,  County  of  San  Francisco. 

This  was  an  action  brought  by  the  plaintiff  against  the  defendants, 
Kinzer  and  wife,  to  extinguish  a  claim  of  title  by  the  defendaats  to 
certain  real  estate  in  the  city  of  San  Francisco. 

Kinzer,  the  husband,  in  hig  answer  disclaimed  all  pretensions  to  title 
in  himself.  Bebecea,  the  wife,  sets  up  title  by  a  mortgage  upon  the 
premises,  and  asked  that  the  same  may  be  foreclosed  for  the  benefit 
of  her  separate  estate. 

The  facts  are  as  follows: 

On  the  sixth  of  December,  1851,  the  defendant,  Qeorge  W.  Bjn- 
zer,  who  was  then,  and  still  is,  the  husband  of  the  defendant  Kebecca, 
•purchased  certain  real  estate  in  the  city  of  San  Francisco,  and  took 
the  conveyance  in  bis  own  name.  On  the  first  of  October,  1853, 
Kinzer  and  wife  sold  the  premises  to  James  H.  Gkiger,  both  joining  in 
the  deed,  and  on  the  same  day,  Qager  executed  and  delirered  to 
Kinzer  and  wife,  a  note  and  mortgage  on  the  prefmises,  to  secure 
$14,000  of  the  purchase  money.  On  the  eighth  day  of  April,  1854, 
George  W.  Kinzer,  for  a  valuable  consideration,  asmgned  and  trans- 
ferred the  note  and  mortgage  to  Adolphus  H.  Lemmen — ^the  wife  did 
not  join  in  this  assignment.  On.  the.  twenty-fifth  of  September,  1855, 
Gager,  the  mortgagor,  paid  to  Lemmen  the  amount  of  the  mortgage, 
and  took  a  discharge.  On  the  sixteenth  of  July,  1856,  Gager  sold 
and  conveyed  the  jwoperty  to  plaintiff.  The  defendant  Rebecca  sets 
up  a  claim  to  one-half  of  the  mortgage  debt^  as  her  separate  property. 

The  cause  was  tried  in  the  Court  bebw  without  a  jury.  Plaintiff 
had  judgment,  and  the  defendant  Bebecea  appealed  to  this  Court. 

J.  B.  Hart  for  Appellant 

The  position  taken  by  the  appellant  is,  that  the  contract  and  agree- 
ment between  her  and  her  husband,  by  which  one-half  of  the  mort- 
gage was  placed  in  her  name  and  so  recorded,  gave  to  her  the  title  to  a 
moiety  of  the  mortgage,  and  placed  it  beyond  the  control  and  dispo- 
sition of  her  husband. 

Before  the  sale  and  conveyance  to  Gager,  the  property  was  common 
property,  one-half  of  which  was  in  equity  hers,  the  other  her  hus- 
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band%  —  while  !n  his  name  was  subject  to  his  disposition,  and  liable 
for  the  pa]rment  of  his  debts^  but  after  the  sale  to  Gager,  and  execution 
and  record  of  the  mortgage,  nothing  beyond  a  moiety  of  the  mortgage 
was  his,  and  imder  his  control  —  the  other  was  her  propertjr,  and  none 
but  a  creditor  before  the  sale  and  mortgage  could  reach  it. 

l%e  second  section  of  the  Act  regulating  ilie  rights  of  husband  and 
wife,  (Cod.  Statutes,  p.  812)  does  not  prohibit  the  wife  from  accepting 
i  gift  from  Hie  husband,  from  common  or  his  separate  property. 

It  is  clear  to  my  mind,  from  the  seventh  section  of  the  Act  just 
illuded  to,  that  the  Legislature  did  not  intend  to  adopt  the  ciTil  Span- 
lA  or  French  law  in  regard  to  gifts  or  donations  between  husband  and 
wife,  for  all  those  codes  prohibit  all  gifts  or  donations  between  them ; 
and  upon  a  fair  construction  of  the  Act  under  consideration,  it  ought 
not,  it  seems  to  me,  to  be  doubted  but  a  gift  from  husband  to  wife,  of 
either  common  or  separate  property,  was  intended  by  the  Act  t©  be 
dlowed,  oflierwise  the  Act  itself  would  be  an  unjust,  unfair,  and  an 
nnproper  law. 

The  wife,  by  the  Act,  and  in  all  subsequent  legislation  on  the  sub- 
ject, obtained  and  now  haa  a  separate  existence  and  standing  from 
ftat  of  her  husband  in  r^ard  to  property ;  the  common  law  no  longer 
governs  theiT  right  to  property,  or  controls  their  actions  in  regard  to 
it,  and  the  only  dieck  upon  her  disposition  by  her  of  her  property,  is 
that  the  husband  must  join  in  the  instrument  with  her. 

The  provisions  of  the  third  section  of  the  Act,  requiring  the  sepa- 
rate estate  of  the  wife  to  be  inventoried  and  acknowledged  by  ihe 
wife,  and  recorded  by  her,  has  reference  to  her  separate  personal  and 
real  estate,  in  the  name  and  under  the  control  of  lier  husband,  and 
was  done  to  prevent  him  from  having  credit  upon  her  property. 

But  when  the  title  of  property  is  placed  in  the  name  of  the  wife,  by 
and  with  the  consent  and  direction  of  the  husband,  as  between  her 
husband  and  the  worid,  it  is  hers.  Standing  in  her  name,  it  is  notice 
to  an,  creditors  and  buyers,  that  that  property  is  not  subject  to  sale 
by  him,  or  to  flie  payment  of  debts  thereafter  contracted  by  him. 

J^hfuon  &  Bote  for  Respondent 

ne  plafaitifF  emlendB,  that  the  said  mortgage,  like  the  property,  a 
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part  of  the  price  of  which  it  was  given  to  secure^  was  the  common 
property  of  the  Eonzers^  husband  and  wife^  and  as  mich,  subject  to  tho 
control  and  disposition  of  the  husband  abne.  There  would  seem  to  be 
no  difficulty  in  this,  under  the  statute.  Wood^s  Digest,  487^  see.  2; 
see  also  sec.  9^  same  Act. 

A  very  similar  case  was  decided  in  Tezas^  under  the  nearly  identical 
provisions  of  the  law  in  that  State.  Parker  v.  Chance,  11  Texas 
Sep.  513. 

For  the  law  determining  marital  rights  in  Texas,  see  Hartley's 
Digest,  pp.  734-8;  see  also  2  Bright,  Husband  and  Wife,  p.  678; 
Laws  passed  by  the  second  Legislature  of  Texas,  vol.  2,  part  1,  pp. 
77-9. 

Such,  also,  has  been  the  interpretation  of  our  own  law  by  fhe 
Supreme  Court,  in  the  case  of  Joyce  v.  Joyce,  6  Cal.  Bep.  161. 

Loniii^nii,  Texas  and  California,  have  taken  this  law  of  a  commu- 
nity of  property  between  husband  and  wife,  from  the  Spcinish  law, 
which  previoualy  governed  the  territory  out  of  which  those  States 
were  formed.  In  fhe  cases  of  Parker  v.  Chance,  and  Joyce  v.  Joyce, 
tibe  two  younger  States  have  conformed  to  the  law  as  interpreted  in 
Louisiana,  and  in  the  Spanish  commentators.  Smalley  v.  Lawrence, 
9  Rob.  La.  Bep.  214 ;  Pebrero  Mejicano,  Lib.  1,  Tit.  2,  cap.  10,  sees. 
1,  6. 

In  the  case  of  Smalley  v.  Lawrence,  the  Supreme  Court  of  Louim- 
ana  holds  this  language:  ''The  land  was  purchased  during  the  exist- 
enco  of  the  community,  and  although  the  receipts  or  certificates  arc 
in  the  name  of  the  wife,  still  the  property  as  much  belongs  to  the  com- 
munity as  if  it  stood  in  the  name  of  the  husband,  unless  she  can  prove 
that  the  purchases  were  made  with  her  own  money,  or  the  property 
riven  in  payment  of  a  debt  owing  to  her  in  her  own  right.**  1  Hob. 
367;  17  La.  300;  Houston  v.  Carl,  8  Texas  Bep.  240;  Scott  &  Solo- 
man  r.  Mavnard  ei  ux,,  Dallam,  548 ;  Mclntyre  v.  Chappell,  4  Texas 
Ben.  187 ;  Love  and  Wife  v.  Bobcrtson,  7  Texas  Bep.  6. 

It  IS  contended  on  behalf  of  the  appellant,  that  the  case  is  provemed 
bv  the  common  law.  and  that  the  facts  recited  in  the  stinulation  raise 
the  presumption  of  a  gift  bv  thp  husband  to  the  wife.  So  it  was  con- 
tended in  the  cases  cited  from  the  11  Texas  and  6  Cal.  Beporta.    In 
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the  case  of  Parker  v.  Chaiice^  the  following  observatioiis  fell  from  fhe 
Court  respecting  this  part  of  the  case : 

''Had  this  transaction,  embracing  the  assigxunent  and  the  re-trans- 
fer of  the  one-half  to  the  wite,  taken  place  imder  the  common  Ib,w, 
where  the  estate  of  commmiity  and  the  doctrines  bdonging  to  it  are 
unknown,  the  conveyance  to  the  wife  would  have  been  presumptive 
evidence  of  a  gift  and  advancement  by  the  husband.''  8  YerxL  67;  8 
Vescy,  199;  Bright,  Husband  and  Wife,  voL  1,  p.  82. 

Field,  J.,  delivered  the  opinion  of  the  Court — Tebby,  C.  J.,  and 
Baldwin,  J.,  concurring. 

The  statute  defining  the  rights  of  husband  and  wife,  provides  in  its 
first  section  that  *^  all  property,  both  real  and  personal,  of  the  wife, 
owned  by  her  before  marriage,  and  that  acquired  afterwards  by  gift, 
bequest^  devise  or  descent,  shall  be  her  separate  property;  and  all 
property,  both  real  and  personal,  owned  by  the  husband  before  mar- 
riage and  that  acquired  by  him  afterwards,  by  gift,  bequest,  devise  or 
descent,  shall  be  his  separate  property;'^  and,  in  the  second  section, 
that  "all  property  acquired  after  marriage,  by  either  husband  or  wife, 
except  such  as  may  be  acquired  by  gift^  bequest,  devise  or  descent, 
shall  be  common  property ;''  and,  by  the  ninth  section,  the  husband  is 
invested  with  the  entire  management  and  control  of  the  common  prop- 
erty, with  the  like  absolute  power  of  disposition  as  of  his  own  separate 
estate. 

These  provisions  of  the  statute  are  borrowed  from  the  Spanish  law, 
and  there  is  hardly  any  analogy  between  them  and  the  doctrines  of  the 
common  law  in  respect  to  the  rights  of  property  consequent  upon  mar- 
riage. The  statute  proceeds  upon  the  theory  that  tiie  marriage,  in 
respect  to  property  acquired  during  its  existence,  is  a  community  of 
which  each  spouse  is  a  member,  equally  contributing  by  his  or  her 
industry  to  its  prosperity,  and  possessing  an  equal  right  to  succeed  to 
the  property  after  dissolution,  in  case  of  surviving  the  other.  To  the 
commmiity  all  acquisitions  by  either,  whether  made  jointiy  or  sepa- 
rately, b^mg.  No  form  of  transfer  or  mere  intent  of  parties  can 
overcome  this  positive  rule  of  law.  All  property  is  common  property, 
except  ibat  owned  previous  to  marriage  or  subsequentiy  acquired  in  a 
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particular  way.  The  presumption,  therefore,  attending  the  posiession 
of  property  by  either,  is  that  it  belongs  to  the  community;  exceptions 
to  the  rule  must  be  proved. 

The  purchase  of  the  premises  in  question  wns  made  by  Einzer  in 
1S51,  after  his  marriage  with  Rebeoca,  and  tiie  presumption  follows, 
as  we  have  observed,  that  the  property  belonged  to  the  community. 
If  the  purchkse  was  made  with  the  separate  funds  of  either,  ibst  fact 
should  have  been  affirmatively  established  by  clear  and  decisive  proof. 
In  the  absence  of  such  proof  the  presumption  was  absolute  and  con- 
clusive, and  it  made  no  difference  whether  the  conve)'^aTi  ^  was  taken 
in  the  name  of  one  or  the  other,  or  in  the  names  of  both.  This  rew»alts, 
as  we  have  said,  from  the  language  of  the  statute  —  **A11  property 
acquired  after  marriage  by  either,  etc.,  shall  he  common  property.'' 
The  fact  of  purdiase  ^eludes  the  supposition  of  acquisition  by  gift, 
bequest,  devise  or  descent. 

The  Spanish  law,  ao  &r  as  the  question  involved  in  the  present  case 
is  concerned,  has  been  adopted  in  the  States  of  Texas  and  Louisiana, 
and  in  these  States  the  same  presumption  is  indulged  that  the  prop- 
erty belongs  to  the  community  from  the  fact  of  purchase,  as  will  be 
perceived  by  an  examination  of  the  adjudged  cases  in  their  Courts. 
Thus  in  Ii)ve  v.  Robertson,  (7  Texas,  11)  tibe  Supreme  Court  of 
Texas  held  this  language :  *'  The  presumption  that  property  purchased 
during  the  marriage  was  community  property,  would  certainly  be  very 
cogent,  and  would  require  to  be  repelled  by  clear  and  conclusive 
proof.**  In  Houston  v.  Curl,  (8  Texas,  240)  the  same  Court  said: 
*'  It  is  the  settled  doctrine  and  law,  that  property  purchased  during 
the  marriage,  whether  the  conveyance  be  made  to  the  husband  or  wife 
separately,  or  to  them  jointly,  is  presumed  to  belong  to  the  com- 
munity. This  presumption  may  be  rebutted  by  clear  and  satisfactory 
proof  that  the  purchase  was  made  with  the  separate  funds  of  either 
husband  or  wife,  in  which  case  it  remains  tiie  separate  property  of  the 
party  whose  money  vras  employed  in  the  acquisition.**  And  again,  in 
Chapman  t;.  Alden,  (15  Texas,  278)  the  Court  said:  "The  presump- 
tion that  property  purchased  during  the  marriage  is  community  prop- 
erty is  very  cogent,  and  can  only  be  repelled  by  clear  and  conclusive 
proof  that  it  was  with  the  individual  money  or  property  of  one  of  the 
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partieB.''  Where  the  property  baa  not  been  preserved  m  spede  o^  in 
kind,  bat,  bb  in  this  case,  bu  undergone  mutationB  anxl  changes,  it  is 
indispensable  to  ascertain  its  separate  daxacter  that  it  be  dearly  and 
indisputably  traced  and  identified.  See  also  Lott  v.  Keach,  5  Texas, 
394;  Hemmingway  v.  Mathews  10  Texas,  207;  Parker  v.  Ghancv, 
11  Texas,  513;  Wells  and  Wife  v.  Cockram,  13  Teias^  127;  Clai- 
bome  V.  Tanner,  13  Texas,  69. 

To  the  same  effect  are  the  decisions  of  the  Supreme  Court  of  Looid* 
iana.  In  Smalley  v.  Lawrence,  (9  Bob.  211)  the  plaintiff  claimed  to . 
be  the  owner  of  several  tracts  of  land,  by  purchase  from  the  United 
States,  against  a  cession  by  her  husband  ol  his  proper^  to  his  cndi- 
tors.  The  parties  were  married  in  1839,  and  the  land  waa  bid  off  at 
a  land  sale  in  1841,  and  paid  for  by  the  husband,  who  took  the  receipts 
in  the  name  of  the  plaintiff,  and  the  Court  said :  '^  The  land  was  pur- 
chased during  the  existence  of  the  comoiiinity,  and  although  the 
reeeipts  or  certifieates  are  in  the  name  of  the  wife  still  the  property 
as  much  belongs  to  the  community  as  if  it  stood  in  the  name  of  the 
husband,  unless  she  can  prove  that  the.purchases  were  made  with  her 
own  money,  or  the  property  given  in  payment  of  a  debt  owing  to  her 
in  her  own  right.  All  property  acquired  by  either  ^ouse  during  the 
ezistenee  of  Uie  community,  the  law  presumes  to  belong  to  it,  and 
ifi  liable  for  the  community  debts.  If  the  wife  sets  up  a  separate  claim, 
she  must  make  legal  proof  of  it.  I%e  iiile  being  in  her  fioma  dptfs 
not  firise  even  a  fresumpUon  in  her  f<wor"  See  also  Ford  v.  Ford,  1 
La.  201;  Davidson  v,  Stuart^  10  La.  146;  Domu^es  «•  Xioe,  17  La. 
296;  Cwieau  «.  Fontenon,  19  La.  406;  Fisher  v.  Oordy,  %  La.  Aim. 
762;  Ptovoet  f,  Dejahouasayfi  6  La.  Ann.  610;  Brendecgait  f. 
Cawidy,  8  La.  Ann,  96;  Webb  v.  Feet,  7  La.  Ann.  92;  Andrew  v.  j 

Bradley,  10  La.  Ann.  606;  Forbeat;.  Forbes,  11  La.  Ann.  326,  | 

Thia  invariable  presumption  which  attends  the  possession  of  prop- 
«r^  by  either  spouse  during  the  existence  of  the  conmiuniiy,  can  only 
be  overcome  bf  clear  and  certain  proof  that  it  was  owned  by  the 
claimant  before  marriage  qr  acquired  afterwards  in  one  of  the  partic- 
ular ways  ^ecified  in  the  statute,  or  that  it  ia  property  taken  in 
exchange  for,  or  in  the  investment,  or  bb  the  price  of  the  proper^  so 
originally  owned  or  aoquired.  The  burden  of.  proof  muat  rest  with  the 
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claimant  of  the  separate  estate.  Any  other  rule  would  lead  to  infinite 
emharrasment^  confusion  and  fraud.  In  vain  would  creditors  or  pur- 
chasers attempt  to  show  that  the  particular  property  seized  or  bought 
was  not  owned  by  the  claimant  before  marriage^  and  was  noi  acquired  * 
by  gift,  bequest,  devise  or  descent,  or  was  not  such  property  under  a 
new  form  consequent  upon  some  exchange,  sale  or  investment.  In 
vain  would  they  essay  to  trace  through  its  various  changes  the  dispo- 
sition of  any  separate  estate  of  the  wife,  so  as  to  exclude  any  blending 
of  it  with  the  particular  property  which  might  be  the  subject  of  con- 
sideration. 

By  a  statute  of  Pennsylvania,  passed  in  1848,  the  property  owned 
by  the  wife  previous  to  marriage,  and  that  accruing  to  her  during  cov- 
erture, by  will,  descent,  deed  or  conveyance,  or  otherwise,  are  secured 
to  her  as  a  separate  estate;  and  in  Qamber  v.  Oamber,  (6  Harris, 
363)  the  Supreme  Court  of  the  State  said:  'fin  the  case  of  a  pur- 
chase by  the  wife  after  marriage,  the  burden  is  upon  her  to  prove  dis- 
tinctly that  she  paid  for  it  with  funds  which  were  not  furnished  by  the 
husband.  Unless  the  rigid  proof  of  her  title  is  always  required,  no  one 
can  calculate  the  amount  of  injustice  which  the  Act  of  1848  will  pro- 
duce,'' and  in  Kearney  v.  (rood,  (9  Harris,  355)  the  same  Court 
held  this  language:  '' If  the  burden  of  proving  that  the  money  was 
furnished  by  the  husband  is  thrown  upon  the  creditors,  their  hope  of 
jtutice  must  always  be  a  forlorn  one.  Thus  administered,  the  Act  of 
1848  would  be  the  worst  one  ever  passed,  and  the  most  poisonoua  to 
the  morals  of  the  people.  It  would  hold  out  constant  temptations  to 
families  in  embarrassed  circumstances  to  commit  wrongs  of  the  worst 
kind,  and  to  uphold  theta  by  imposture  and  falsehood. 

'  But  there  is  nothing  in  the  Act  of  1848  which  makes  such  conse- 
quences at  all  necessary.  To  bring  the  property  of  a  married  woman 
under  its  protection,  it  is  made  necessary  by  the  letter,  as  well  as  the 
spirit  of  the  statute,  to  prove  that  she  ovms  it  She  must  identify  it 
as  property  which  was  hers  before  marriage^  or  shoir  how  she  came 
by  it  afterwards.  Evidence  that  she  purchased  it  amounts  to  nothing, 
unless  it  be  accompanied  by  clear  and  full  proof  that  she  paid  for  it 
with  her  own  separate  funds.  In  the  absence  of  such  proof,  the  presump- 
tion is  a  violent  one  that  her  husband  furnished  the  means  of  payment.'' 
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It  follows,  from  the  views  we  have  taken  and  the  auHiorities  dted, 
that  no  presumption  arises,  as  contended  by  appellant^  of  a  gift  or 
adyancement  to  tiie  wife,  from  the  fact  that  the  note  and  mortgage 
were  taken  in  the  name  of  both.  The  position  of  the  appellant  rests 
upon  the  authorities  of  the  common  law.  By  them  a  conveyanoe  taken 
in  the  name  of  the  purchaser,  or  the  joint  names  of  husband  and  wife, 
upon  a  purchase  made  by  the  husband  alone,  would  be  deemed  prima 
facie  a  gift  or  advancement  to  her.  (Kingdom  v.  Bridges,  2  Vem.  67 ; 
Qlaister  v.  Hewer,  8  Vesey,  195 ;  Christ !s  Hospital  v.  Budgin,  2  Vem. 
683.)  But  even  by  them,  the  gift,  if  the  property  weire  personal, 
woold  only  be  effectual  in  ease  of  her  surviving  him,  and  he  had  not^ 
in  his  Ufetime,  disposed  of  it  Cotes  v.  Stevens,  1  Y.  &  C.  Eq.  66 ; 
Qeoige  V.  Bank  of  England,  i  Price,  646 ;  Rider  v,  Kidder,  10  Vesey, 
360;  Lucas  v.  Lucas,  1  Atk.  270;  Drummer  v.  Pitcher,  5  SinL  35; 
Low  V.  Carter,  1  Beav.  426. 

The  common  law  authoritieB  aie  entirely  inapplicable  under  our 
system.  The  statute  prescribes  the  effect  of  the  acquisition  of  prop- 
erty by  either  spouse,  and  its  operation  cannot  be  defeated  or  evaded 
by  the  form  of  the  conveyance,  or  the  intention  of  the  husband,  in 
taking  it  in  tiie  name  of  his  wife.  In  every  form  the  community 
character  of  the  property  continues.  See  Parker  v.  Chance,  11  Texas, 
516. 

As  the  case  at  bar  stands,  it  is  clear  that  the  note  and  mortgas:^^ 
were  subject  to  the  disposition  of  the  husband  as  fully  and  absolutely 
as  if  made  to  him  individually.  The  note  was  given  for  part  of  th(» 
purchase  money  of  the  land,  and  the  mortgage  was  executed  as  secu- 
rity for  the  note.  This  change  in  the  form  of  the  common  property 
could  not  affect  the  control  of  the  husband  over  it  The  signature  of 
the  wife  would  have  added  nothing  to  the  validity  of  the  transfer. 

Judgment  affirmed. 
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PEOPLE  V.  PLUMMBR. 

Where  the  record  shows  no  error  which  could  have  operated  to  the  defend- 
ant's  prejudice  the  judgment  will  be  affirmed. 

Appsaii  from  the  Tenth  District,  County  of  Tuba. 

The  defendant  was  indicted  and  conTicted  of  murder  in  iiie  second 
degree.  The  case  came  to  this  Courts  on  appeal,  from  Nevada  eoun^'^ 
and  at  the  April  Term,  1858,  (9  Cal.  298)  the  judgment  of  the  Court 
below  was  reversed,  and  a  new  trial  ordered. .  Subsequently^  a  change 
of  venue  was  had  to  Yuba  county,  where  a  trial  was  again  had,  aod 
the  defendant  again  convicted.  The  case  now  comes  before  this  Court, 
on  appeal  from  the  judgment  rendered  in  Yuba  county.  There  arc 
no  points  of  law  decided  which  would  justify  the  publication  of  the 
facts.  The  questions  determined  are  peculiarly  applicable  to  this  case; 
and  if  the  facts  were  spread  out  at  large,  no  benefit  could  result  tc 
the  profession  therefrom. 

McContM  £  Goodwin  for  Appellant. 

Eenry  Meredith  for  Respondent 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court  —  FiBU>,  J.,  con- 
curring. 

After  a  careful  examination  of  the  record  in.  this  case,  we  are  not 
able  to  discern  any  error  which  could  have  operated  to  defendant's 
prejudice. 

The  question  proposed  to  the  witness,  Mrs.  St.  John,  to  which  e^c- 
ception  was  taken,  was  not  strictly  proper,  but  the  answer  to  it  oonld 
not  possibly  have  prejudiced  the  case  of  defendant 

The  evidence  of  Barker,  which  was  also  excepted  to,  was,  in  our 
opinion,  properly  admitted,  as  rebutting  a  presumption  sought  to  bo 
established  by  fhe  testimony  of  one  of  defendant's  witnesses. 

The  instructions  asked  by  defendant  were  all  given,  except  the  eev- 
enth.  which  was  erroneous  as  offered,  and  the  qualification  given  with 
it  by  the  Judge  was  strictly  in  accordance  with  fhe  atatnte. 

Judgment  affirmed. 
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WRIGHT  ft  CO.  et  dl.  v.  LEVY  ri  ol. 

A  AOB-oecoUa^bU  choMC  im  oeiiom  created  by  the  tmmedlate  partiet  to  It,  for  the 
purpose  of  defrauding  creditors,  cannot  be  Impeached  In  the  hands  of  an 
Innocent  assignee  by  the  creditors  of  the  debtors  making  sach  eho^e  {•»  aoikm. 

Ac  assignee  of  a  judgment  la  only  the  holder  of  an  equity,  with  tho  right  to 
Qse  the  indgneot  and  the  name  of  the  plaintlfF  to  enforce  It,  and  he  standa 
In  the  shoes  of  the  assignor  as  to  all  defenses  which  existed  against  the 
Judgment  between  the  parties  to  it. 

A  Judgment  la  property  which  may  be  parcfaaaed  like  any  other  pn^erty.  The 
porehaaer  fa  bound  to  Inquire  Into  t^e  defenae  of  the  debtor.  He  has  the 
means  to  do  this ;  but  be  could  not  be  held  to  inquire  into  latent  equities  exist- 
ing In  the  hands  of  third  peraona ;  and  hence,  as  to  third  peraona,  he  stands 
QaafTected  by  ftaads  of  which  he  had  no  knowledge,  expresa  or  coaatr active. 

Ob  rehearing:  L  executed  and  delivered  hia  promissory  note  to  M,  without 
consideration,  and  for  the  purpoae  of  defrauding,  hindering  and  delaying  his 
creditors.  N  had  knowledge  of  the  fraud,  and  waa  a  participant  In  It  Sub- 
sequently, N  sued  out  an  attachment  apon  the  note,  and  had  It  levied  upon 
L*8  property.  After  this  levy,  W  and  othera,  crodltora  of  U  obtained  attach- 
ments, and  had  them  levied  upon  the  same  property.  Pending  these,  attach- 
ments, and  before  judgment,  N,  for  a  valuable  conslderaAlon,  assigned  the 
note  upon  which  suit  waa  then  pending  to  J,  who  knew  nothing  of  the  original 
fraud ;  Held,  That  J  is  not  protected  In  Ma  pnrehaae.  N,  havhig  been  auper- 
seded  by  W*s  attachment,  could  not,  by  any  act  or  deed  of  his,  put  his  aa- 
slgnee  In  any  better  position  than  he  occupied  himself.  ITs  attachment  waa 
void  aa  agalnat  W,  a  creditor  of  L,  aad  the  queatlon  la  aa  to  the  relative 
equities  of  J  and  .W^  and  not  aa  to  tha  eqnitlaa  of  third  peraona. 

Appeal  from  the  Six^  Diatrict^  County  of  Sacramento. 

This  was  an  action  brought  in  the  Court  below  to  set  aside  a  judg- 
ment rendered  therein  in  favor  of  John  Jones,  assignee  of  Marcus  New- 
mark,  and  against  Davis  Levy,  upon  the  ground  of  fraud,  and  for  an 
injunction  to  restrain  the  collection  of  the  same^  etc 

The  bill  of  exceptions  discloses  the  following  facts:  Davis  Levy 
e]»cnted  and  delivered  a  prpodsaory  note  to  Marcus  Newmark.  The 
note  was  given  without  consideration,  and  for  the  purpose  of  hindering, 
delaying  and  defrauding  the  creditors  of  Levy.  Newmark  was  cogni- 
zant of  the  fraud,  and  a  participant  in  it  Subsequently,  Newmark 
sued  out  an  attachment  upon  this  note,  and  bad  it  levied  upon  the 
property  of  Levy.  After  the  levy  of  this  attachment,  the  plaintiffs, 
Wright  &  Co.  and  others,  creditors  of  Levy,  also  sued  out  attachments, 
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and  levied  them  upon  the  same  property.  After  this  second  levy,  and 
pending  the  suit  of  Newmark,  he  sold  and  assigned  for  a  valuable  con- 
sideration the  note  executed  by  Levy,  together  with  the  action  then 
pending  on  it,  to  the  defendant,  John  Jones.  Jones  was  an  innocent 
purchaser,  and  knew  nothing  of  the  fraudulent  intent  of  the  parties  to 
the  note.  The  suit  upon  the  note,  together  with  those  of  the  plaintiffs 
and  creditors  of  Levy,  went  to  judgment.  Thereupon  Wright  ft  Co., 
together  with  others,  creditors  of  Levy,  filed  this  bill  against  Levy, 
Jones  and  others,  setting  up  the  fraud  and  praying  an  injunction 
against  the  collection  of  Jones'  judgment,  and  that  plaintifEs  may  be 
adjudged  entitled  to  tlie  money  arising  from  the  sale  of  the  property 
now  in  the  hands  of  the  Sheriff.  The  Court  below  dismissed  the  bill, 
and  gave  judgment  for  defendant,  Jones^  from  which  the  plaintiffs 
appealed  to  this  Court 

Mesick  &  Sivezy  for  Appellants. 

L  The  equities  of  the  plaintiffs  in  the  case  are  superior  and  prior  to 
those  of  defendant  Jones.  Parsons  on  Contracts,  192-199;  VoL  2, 
pt.  2,  Leading  Cases  in  Equity,  p.  237,  and  authorities  there  cited ;  1 
Green  Ch.  (N.  J.)  258;  2  Met.  138;  6  Mass.  244;  7  Monroe,  477; 
1  Paige,  131  and  319;  2  John.  Chy.  512;  3  Bland  Ch.  (Md.)  614, 
640;  6  Hump.  (Tenn.)  93;  26  Vermont,  487;  11  Paige,  469;  6  7b. 
109;  3  Hill,  231;  10  Cal.  354;  2  Murphy,  (N.  C.)  80;  3  Monroe,  71 
and  510;  Clark  v.  Elvey,  11  Cal.  161,  12  Pick.  888x  8  Geo.  145;  7 
Pick.  547. 

1.  Superior,  because  as  creditors  they  have  a  right  in  eqwtj  to  rep- 
resent their  debtor.  Theirs  are  not  simply  **  equities  against  the 
assignor/'    1  Hopkins,  583  and  584;  29  Maine,  160. 

2.  Prior,  because  their  attachments  were  prior  to  the  assignment. 
II.  The  "  assignment  *'  of  the  note  to  Jones  by  Newmark  made  it 

no  more  available  in  the  hands  of  the  former  than  it  was  in  the  hands 
of  the  latter.  Vol.  2,  pt.  2,  Leading  Cases  in  Equity,  236,  and 
authorities  cited;  Authorities  cited  above;  3  Stoiy  R.  391;  6  Hal- 
stead,  116;  1  Rich.  Eq.  49;  18  Eng.  Com.  Law  and  Equity,  95;  10 
Mod.  450,  affd.  in  1  P.  Wms.  496;  18  Ills.  495;  20  Maine,  89;  14 
Vermont,  387. 
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V 

m.  The  note  in  the  hands  of  Newmark  was  void  as  to  plaintiffs; 
and  all  the  proceedings  thereon  took  their  character  from  that  of  the 
demand  upon  which  they  were  predicated.  12  Pick.  388 ;  7  76.  542 ; 
23  Ih,  545;  25  Vt  491;  2  John.  Ch.  512;  7  Cal.  352;  10  lb. 
227;  Drake  on  Attachments,  sees.  770-793;  6  Paige,  108;  4  Wend. 
100;  3  Met.  49. 

IV.  Under  the  circnmstanoes  Jones  is  chargeable  with  notice  of 
the  infirmities  of  the  claim  assigned  to  him  by  Newmark.  8  Stor/a 
Bep,  388  and  389;  5  John.  Ch.  427;  2  Cowen,  289. 

V.  Jones  is  not  entitled  to  be  considered  a  bona  fide  holder  of  ihie 
claim,  having  taken  it  bnrthened  with  a  lawsnit  for  its  collection. 

Moore  &  Welty  for  respondent  Jones. 

The  statntes  of  13  and  27  of  Elizabeth  and  New  York,  contains  a 
proviso  similar  in  effect  to  that  contained  in  the  twenty^fotirth  section 
of  our  Act.  In  fact,  ours  is  a  transcript  of  the  New  York  statute, 
and  that  Act  was  taken  from  the  British  statutes,  and  modified  only 
in  phraseology. 

The  statute  of  13  of  Elizabeth,  ch.  6,  provides :  "  "niat  this  Act,  or 
anything  contained  therein,  shall  not  extend  or  be  construed  to  im- 
peach, defeat,  make  void  or  frustrate  any  conveyance,  etc.,  of,  in,  to  or 
out  of  any  lands,  etc.,  goods  or  chattels,  at  any  time  heretofore  had  or 
made^  or  to  be  made  upon  or  for  a  good  consideration,  and  bona  fide  to 
any  person,  etc.,  not  having  at  the  time  of  such  conveyance  or  assur- 
ance, made  any  manner  of  notice  or  knowledge  of  the  covin,  fraud  or 
collusion,  as  aforesaid.'' 

'  The  statute  of  frauds,  as  it  originally  stood  in  England,  did  not  con- 
tain this  proviso;  but  the  Courts  and  the  people  soon  found  that 
something  must  be  done  to  protect  innocent  third  persons  who  had 
purchased  of  a  fraudulent  grantee  without  notice  of  the  fraud,  and 
hence  the  insertion  of  the  above  clause. 

Since  the  enactment  of  the  statute  of  13th  of  Elizabeth  the  Courts 
of  England  have  been  frequently  called  upon  to  decide  controversies 
between  innocent  purchaseis  from  fraudulent  grantees  and  the  credi- 
tors of  the  fraudulent  grantors,  and  so  far  as  we  are  aware,  the  decis- 
ions have  uniformly  been  in  favor  of  the  former. 
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In  discusBing  this  statute,  in  Cadogan  v.  Kennett,  (Cowp.  434) 
Lord  Mansfield  remarked  that  ^^  such  a  construction  is  not  to  be  made 
in  support  of  creditors  as  will  make  third  persons  suffer.  Therefore, 
the  statute  does  not  militate  against  any  transaction  hona  fide  made, 
i^nd  when  there  is  no  imagination  of  fraud,  and  so  is  the  common  law.'' 

The  same  doctrine  prevailed  in  Doe  v.  Martyr,  (1  New  Bep.  332) 
and  had  long  prior  to  that  case  been  recognized  by  Lord  Kenyon^  in 
Parr  v.  Eliasoli,  1  East,  95. 

George  v.  Wilbank,  (9  Ves.,  p.  190)  is  a  leading  case,  inTolTiag 
directly  the  question  under  discussion  here.  That  was  a  contest 
between  a  bona  fide  purchaser  of  personal  assets  from  a  frauduleiit 
vendee,  and  the  creditors  of  the  vendor.  After  a  full  and  most  able 
discussion  of  the  question.  Lord  Eldon  concluded  as  follows:  "The 
claims  of  the  borui  fide  purchaser  for  a  valuable  consideration^  must  be 
§iustained  as  against  the  creditor." 

.  In  Prodgers  v.  Langham,  (1  Sid.  133)  the  general  principle  ia  laid 
dowp,  that  '*  if  a,  fraudulent  grantee  convey  to  a  bona  fide  purchaser 
for  a  valuable  cor  :^i  deration,  it  is  good,  and  purged  oi  the  fraud  by 
matters  ex  post  facto/* 

,  M^.  Boberts,  in  his  leamjsd,  work  on  Fraudulent  GonveyanceB^  (p. 
497)  after  fully  discussing  the  question,  and  oiling  and  reviewing 
numerous  authorities,  ooncludes  as  follows:  "The  valuable  consider- 
ation, whenever  it  occurs,  entirely  obliterates  the  fraud,*  so  ttiat  it  oan 
never  again,  in  any  shape,  affect  the  transaetions." 

With,  perhaps^  one  exception,  the  Courts  of  this  oountry  hare  fol- 
lowed the  rule  laid  down  in  England  upon  this  sabjeot. 
.  Chief  Justice  Thomson,  in  the  case  of  Jackson,  ex  d$m.  Merit  v. 
Terry,  (18  John.  Bep.  471)  admitted  that  the  convqrance  fr«m  J. 
iTurifer  to  A.  Turner  was  a  gross  fraud,  and  made  expneaslj  i»  cmid 
Hubbard's  judgment;  but  that  the  lessor  being  a  bona  fide  pnichaaer 
from  A.  Turner  without  knowledge  of  the  frauds  he  waa  not  to  be 
prejudiced  by  it.  ,  .     • 

.  Mr.  Story,  in  his  treatise  on  Equity  Jorisprudenee,  (voL  1,  sec. 
434)  under  the  head  of  CosBtmctiTe  Frauds,  says :  '^  Oourts  of  Equit}- 
never  interpose  at  aU  when  the  property  haa  been  conveyed  by  the 
voluntary  or  covinous  grantee  to  a  bona  fide  purchaser  for  a  valuable 
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consideraticm,  without  notice.  Such  a  person  is  a  favorite  in  the  eyes 
of  Courts  of  Equitj,  and  is  always  protected  against  claims  of  lids 
sort" 

The  reason  for  this  doctrine  is  well  illustrated  by  Chief  Justice 
Marshall,  in  Fletcher  v.  Peck,  (6  Cranch,  133)  as  follows:  ''If  a 
suit  be  brought  to  set  aside  a  conveyance  obtained  by  fraud,  and  the 
fraud  is  clearly  proved,  the  conveyance  will  be  set  aside  as  between 
the  parties ;  but  the  rights  of  third  persons,  who  are  purchasers  with-> 
out  notice,  for  a  valuable  consideration,  cannot  be  disregarded.^ 

In  the  case  of  Anderson  v.  Roberts,  (18  John.  Rep.  527)  Chief 
Justice  Spencer  collects  and  reviews  all  the  authorities  upon  this  sub* 
ject,  and  discusses  the  question  with  marked  learning  and  ability.  la 
the  course  of  his  opinion  he  remarks:  ''  The  grounds  adopted  by  the 
Courts  for  protecting  bona  fide  purchasers,  without  notice,  is  soUd  and 
substantial,  and  applies  witii  equal  force  to  both  descriptioBs  #f 
grantees." 

In  the  same  case.  Justice  Flatt,  among  other  things,  says:  *  A  hwM 
fide  purchaser  under  a  fraudulent  grantee,  without  nt^tke,  «itlker 
actual  or  constructive,  acquires  a  good  and  valid  title,  purged  of  the 
original  fraud,  as  against  creditors.** 

^^  Though  a  sale  of  goods  made  fraudulently,  and  without  considera* 
tion,  may  be  void  as  to  the  creditors  of  the  vendor,  yet  if  prior  to 
their  attachment  the  goods  passed  into  the  hands  of  a  bona  fide  pur- 
chaser not  cognijsant  of  the  fraud,  and  for  a  valuable  consideration,  the 
latter  would  be  entitled  to  hold."  Trote  et  al  v.  Warren,  11  Maine 
Rep.  227;  Sparron  v.  Chelsy,  19  Maine  Hep.  79;  Plclcher  v.  Pe<*, 
6  Cranch  Rep.  133;  Rowley  v,  Bigelow,  12  Pick.  Rep.  3(W;  Hoff- 
man V.  Noble,  «  Mete.  Rep.  68;  Story's  Eq.  Jurisprudence,  vol.  1, 
see.  434;  DaIlaiiT*s  Dig.,  Texas,  p.  418. 

When  Jones  purchased  this  note  and  paid  out  Wf  money,  Newmaik 
was  the  holder  of  it,  and  appeared  to  be  honestly  the  owner.  Jones 
saw  that  the  note  was  fair  upon  its  face,  and  paid  out  his  money  with- 
ont  a  suspicion  that  anything  was  wrohg,  and  ought  to  be  protected.' 

Balpwix,  J.,  delivered  the  opinion  of  the  Court  —  Tebbt,  C.  J^ 

concurring. 

The  answer  of  defendant  Jones,  denying  aH  edlusion  with  ilie  plai»* 
tiify  in  tiie  judgment  transferred  to  him,  and  asserting  liiat  he  is  a 
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purchaser  in  good  faith  and  for  valne  of  the  judgment,  raises  the  ques- 
tion whether  a  chose  in  action,  not  negotiable  by  the  law  merchant  — 
the  chose  having  been  procured  or  created  by  the  immediate  parties  to 
it  to  defraud  creditors  —  can  be  affected  or  impeached  in  the  hands  of 
any  innoceht  assignee,  by  the  creditors  of  the  debtors  making  it.  We 
think,  with  the  learned  Judge  below^  that  it  cannot.  It  is  conceded 
that  the  assignee  of  the  judgment  is  only  the  holder  of  an  equity,  with 
the- right  to  use  the  judgment  and  the  name  of  the  plaintiff  to  enforce 
it,  and  stands  in  the  shoes  of  the  assignor,  as  to  all  defenses  which 
existed  against  the  judgment  between  the  parties  to  it  It  is  like  a 
note  assigned  after  due,  tiie  rule  as  to  which  is  thus  laid  down  in 
Story  on  Bills,  (sec.  220,  p.  260) :  ''  In  the  next  place,  as  to  tiie  time 
of  the  transfer.  In  general,  it  may  be  stated  that  a  transfer  may  be 
made  at  any  time  while  tiie  bill  remains  a  good,  subsisting,  unpaid 
bill,  whether  it  be  before  or  after  it  has  arrived  at  maturity.  But  the 
rights  of  the  holder  against  the  antecedent  parties,  may  be  most  nutte- 
rially  affected  by  the  time  of  the  transfer.  If  the  transfer  is  made 
before  the  maturity  of  the  bill,  to  a  bona  fide  holder,  for  a  Tslnable 
consideration,  he  will  take  it  free  of  all  equities  between  tiie  anteoe- 
dent  parties,  of  which  he  has  no  notice.  If  the  transfer  is  after  ilie 
maturity  of  the  bill,  the  holder  takes  it  as  a  dishonored  bill,  and  is 
affected  by  all  the  equities  between  the  original  parties,  whether  he 
has  any  notice  thereof  or  not.  But  when  we  wpeek  of  equities  between 
the  parties,  it  is  not  to  be  understood,  by  this  expression,  that  all  sorts 
of  equities  existing  between  the  parties,  from  other  independent  trans- 
actions between  them,  are  intended,  but  only  such  equities  as  attach  to 
the  particular  bill,  and,  as  between  these  parties,  would  be  available  to 
control,  qualify,  or  extinguish  any  rights  arising  thereon.  Still,  how- 
ever, subject  to  such  equities,  the  holder,  by  indorsement  after  the  ma- 
turity of  the  bill,  wfll  be  clothed  with  the  same  rights  and  advantages 
as  were  possessed  by  the  indorser,  and  may  avail  himself  of  them 
accordingly.^ 

The  judgment  is  property,  which  may  be  purchased  like  any  other 
property.  The  purchaser  is  bound  to  inquire  into  the  defenses  of  the 
debtor.  He  has  the  means  to  do  this;  but  he  could  not  be  held  fo 
inquire  into  latent  equities  existing  in  the  hands  of  third  persons.  The 
laar,  when  it  made  this  sort  of  property  subject  to  sale,  gave  it  fiie  pro- 
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tectioa  which  it  extends  to  all  other  property.  It  is  only  by  force  of 
the  Statute  of  Frauds  that  the  judgment  or  sale  of  it  could  be  avoided 
at  the  suit  of  the  creditor,  or  by  force  of  common  law  principles,  of 
vhich'the  statute  is  an  afiSrmance.  But  neither  this  statute  nor  these 
principles  affect  an  innocent  purchaser,  nor  an  innocent  purchaser  of 
equities,  any  more  than  of  l^gal  estates.  Between  the  parties,  the 
asgignee  of  equities  stands  in  the  place  of  his  assignor,  with  no  better 
rights;  but  as  to  the  claims  of  third  persons,  the  purchaser  of  an 
equity  stands  unaffected  by  frauds  of  which  he  has  no  knowledge, 
express  or  constructiTe.  No  authority  has  been  cited  which  supports 
the  ground  taken  by  appellant,  while  the  general  principle  which  we 
have  announced  is  asserted  in  many  casea. 
The  judgment  is  affirmed. 

At  the  April  Term,  1859,  a  xeargument  was  had  in  this  case,  and 
the  Court,  by  Bau)WIN,  J.,  and  TESRYy  C.  J.,  concurring,  rendered 
the  following  opinion : 

On  rdiearing:  The  opinion  which  we  delivered  in  this  case  at  the 
last  term  is  correct  in  principle.  We  erred,  however,  in  assuming  that 
the  assignment  was  of  a  judgment  of  Levy,  and  made  by  Newmark  to* 
Jones  before  the  attachment  of  the  plaintiff  was  put  upon  the  property 
of  the  defendant  It  now  appears,  that  after  Newmark's  attachment 
▼as  levied,  the  plaintiff  got  out  an  attachment  on  his  debt,  and  it  was 
levied  on  the  same  property  as  Newmark's;  and  that  pending  these 
attachments,  and  before  judgment,  Newmark  assigned  the  note  and 
the  lawsuit  to  the  defendant  Jones.  It  is  found  by  the  Court  that  this 
note,  attachment,  etc.,  of  Newmark's  were  fraudulent,  but  that  the 
fraud  was  not  known  to  Jones,  who  bought  for  value.  The  question 
then  comes  up  whether  Jones  is  protected  in  his  purchase  ?  We  thiok, 
on  this  hypothesis  of  fact,  he  is  not.  Newmark's  proceedings  were  all 
void  against  the  plaintiff.  The  plaintiff  by  his  levy  took  the  property 
subject  only  to  the  superior  rights  or  the  claim  of  Newmark.  He  had,, 
under  the  assumed  facts,  the  real  title  as  against  N"ewmark.  In  this 
condition  Jones  buys;  but  Jones  has  only  the  right  Newmark  had. 
Newmark  having  been  in  fact  superseded  by  the  plaintiff,  could  not  by 
any  deed  or  act  of  his  put  his  assignee  in  any  better  position.    The 
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question  is  not  as  to  the  equities  of  third  persons;  the  question  is  as  to 
the  relative  equities  of  Jones  and  Wright;  and  it  seems  Wright  has, 
as  against  Jones,  the  oldest  equity  and  the  legal  title.  While  the  prop- 
erty was  legally  subject  to  his  claim,  Wright  subjected  it  by  his  attach- 
ment; his  title  then  vested,  so  to  speak.  No  act  of  Newmark  subse- 
quently could  divest  it.  All  this  is  said  on  the  assumptitm  of  the  fraud 
of  the  Newmark  proceedings ;  for  the  effect  of  that  fraud  unquestion- 
ably is  to  make  those  proceedings  nullities  as  against  Wright  When 
they  were  nullities,  Wright  levied  on  the  property,  and,  of  course,  his 
title  dating  from  the  levy  is  superior  to  Jones^  title  dating  from  the 
subsequent  assignment  to  him  by  Newmark.  None  of  the  authorities 
cited  by  the  respondent's  counsel  apply  to  such  a  case  as  this.  The 
principle  of  the  case  of  Anderson  v.  Roberts  (in  18  Johnson  R  531) 
is  analogous,  and  two  or  three  cases  in  Alabama  are  the  same  way.  It 
is  true  that  the  case  in  18  Johns,  only  holds  that  after  a  sale  on  exe- 
cution of  real  estate  fraudulently  conveyed,  the  sale  being  made  of  it 
as  the  property  of  the  fraudulent  grantor,  an  innocent  grantor  takes  no 
title;  but  the  effect  of  a  levy  on  chattels  is  not  less  decisive  in  chang- 
ing the  title  and  vesting  it  in  the  Sheriff  as  trustee  for  the  creditor. 
After  it  does  so  vest,  a  sale  by  the  fraudulent  vendee  cannot  alter  it. 
The  Alabama  cases  go  further,  and  hold  that  after  the  lien  of  a  judg- 
ment attaches  to  property  fraudulently  conveyed,  the  lien  of  the  cred- 
itor carries  the  title  against  a  conveyance  subsequently  made  by  the 
fraudulent  vendee. 

The  question  is  not  whether,  when  Jones  took  the  assignment  of  the 
note,  he  took  a  good  title  as  against  third  persons  to  the  note;  but 
whether,  when  he  took,  as  incident  to  the  note,  a  title  or  claim  to  the 
property  attached,  he  took  a  superior  right  to  the  plaintiff,  who  had  an 
older  and  better  claim  on  it?  If,  by  operation  of  law,  Wrighfs  claim 
to  this  property  was  superior  to  Newmark^s,  Wright  was  as  much 
entitled  to  priority  over  Jones,  as  if  his  right  was  given  by  contract. 

We  therefore  reverse  the  decree  on  the  finding.  We  think,  how- 
ever, the  case  has  not  been  fully  tried  below,  and  we  remand  it  that 
some  irregularities  may  be  cured,  and  an  opportunity  given  to  try  the 
case  de  novo  on  such  amendments  of  the  pleadings  Qs  may  be  desiied. 

Ordered  accordingly. 
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MOORE  V.  PATCH,  Tax  Collector. 

Tbe  proTtBloni  of  the  Reveoue  Act  ot  1857,  which  reqalrei  the  Tax  Collector  to 
publish  the  Delinquent  Tax  List,  giving  the  name  of  the  owner  (when  known) 
of  til  real  estate,  and  the  improvements,  together  with  a  condensed  description 
of  the  property,  etc.,  are  not  conditions  precedent  to  the  vesting  of  the  tax. 
The  obligation  to  pay  the  tax  does  not  exist  by  the  force  of  these  provtsions. 
The  tax  is  a  debt  dne  from  the  property  holder  to  the  State,  and  these  pro- 
ceedings by  publication,  etc.*  are  merely  modes  adopted  by  the  Legislature  to 
collect  them.  If  the  property  be  omitted  from  the  delinqnent  list,  this  docs 
not  discharge  the  property  holder,  but  the  defect  may  be  remedied  by  the 
Legislature. 

Where  the  Legislature  passed  an  Act  to  remedy  the  failure  on  the  part  of  the 
Tax  Collector  to  publish  the  names  of  the  owners,  together  with  a  list  of  the 
property,  such  Act  cannot  be  defeated  upon  the  constitutional  ground  that 
it  is  not  uniform  in  its  operation.  Such  Act  is  not  general,  but  special,  and 
is  passed  to  meet  a  given  state  of  facts,  and,  consequently,  that  provision  of 
our  Conetltution  which  providea  that  **  All  laws  of  a  general  nature  shall  be 
uniform  in  their  operation,'*  does  not  apply. 

Tikhig  the  third  section  of  the  Act  of  1858,  together  with  the  first  section.  It 
is  evident  that  the  Intention  of  the  Legislature  hi  the  passage  of  the  Act  of 
1868,  was  to  substitute  the  assessment  roll  for  the  delinquent  list  required  by 
the  Act  of  1857,  or,  rather,  to  give  full  and  complete  effect  to  that  list  as 
a  valid  warrant  for  the  collection  of  the  taxes  therein  mentioned,  and  then 
to  provide,  as  is  done  in  section  three  of  that  Act,  for  their  collection. 

The  Act  of  1868,  dlapenaing  with  the  publication  required  by  the  Act  of  1857, 
also  dispensed  with  the  proof  of  that  fact. 

Appeal  from  the  Twelfth  District,  County  of  San  Francisco. 

The  plaintifE  filed  his  bill  in  the  Twelfth  District  Court,  to  restrain 
the  defendant.  Tax  Collector  of  the  City  and  County  of  San  Francisco, 
fpora  selling  certain  property  of  plaintiff,  described  in  his  complaint. 
A  temporary  injunction  was  first  ordered^  and,  on  a  final  hearing,  the 
same  was  made  perpetual  by  a  decree  of  said  Court.  From  that  judg- 
ment tbe  defendant,  appeals  to  the  Supreme  Court.  The  facts  neces- 
sary to  explain  the  decision  appear  in  the  opinion  of  the  Court 

Shaffer,  Park  &  Heydenfeldt  for  Appellant. 

I.  Does  the  Act  of  1868  by  its  terms  undertake  to  legaliae  tho 
assessment  roll  so  far  as  to  nuihcfrize  tiie  sale  of  reai  estate  for  taxes, 
where  there  was  in  fact  no  advertisement  under  the  Act  of  1857  P 
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The  Act  was  approved  January  ZOih,  1858,  and  it  '^  confi.rms ''  the 
roll  **  in  the  hands  of  the  Tax  Collector/'  and  "  declares  it  to  be  legal 
and  binding  as  a  good  and  valid  Tax  List,  and  in  all  respects  sufficient 
in  law  as  the  duplicate  assessment  list  of  said  diy  and  county  for  tlie 
fiscal  year  ending  June  30thy  1858;  and  the  same  is  and  shall  be  a 
sufficient  warrant  in  the  hands  of  the  Tax  Collector  to  authorize  and 
empower  him  to  collect  the  taxes  tiierein  assessed/' 

The  language  is  broad  enough  to  comprehend  every  description  of 
irregularities,  whether  committed  by  the  Assessor,  the  Board  of  Equal- 
ization or  Tax  Collector. 

But,  notwithstanding  the  clear  import  of  the  language  used,  the 
counsel  for  the  plaintiff  insists  that  it  could  not  have  been  the  inten- 
tion to  dispense  with  the  publication  of  the  delinquent  list  under  the 
Act  of  1857,  or,  rather,  it  is  contended  that  the  Act  of  1858  assume? 
that  such  list  had  been  published ;  and  the  conclusion  is,  that  where  a 
delinquent  tax  list  was  not  so  published,  in  fact,  it  could  not  be  col- 
lected under  the  Act  of  1868. 

But  the  Act  of  1858  nowhere  assumes  that  a  perfect  delinquent  list 
had  been  previously  published,  nor  does  it  assume  that  an  imperfect 
•one  had  been  published,  or  make  any  alluBion  to  any  attempt  at  publi- 
cation previously  made.  The  position  that  the  Act  of  1858  goes  upon 
the  supposed  assumption  in  question,  is  then  entirely  without  founda- 
tion. 

But,  it  isjsaid  that  the  Legislature  must  have  assumed  a  publication 
of  a  perfect  delinquent  list,  for  the  reason,  that  without  such  publica- 
tion the  Tax  Collector  could  not  make  oath  as  required  by  sec.  24  of 
the  Act  of  1857. 

True,  he  could  not;  but  the  answer  is,  that  the  Act  of  1858  sus- 
pends the  operation  of  the  Act  of  1857  in  a  particular  locality  and  for 
a  sin^rle  year.  It  begins  by  curing  all  defects  in  the  assessment  roll, 
and  makes  the  duplicate,  notwithstanding  those  defects,  a  valid  war-  | 
rant  for  the  collection  of  all  taxes  delinquent  on  its  face.  The  Col- 
lector is  then  (sec.  3)  to  give  notice  of  ten  days  through  the  news- 
papers, that  he  will  proceed  to  collect,  etc.  There  is  no  pretense  but  j 
that  this  new  form  of  publication  was  complied  with  to  the  letter.  Now, 
this  new  mode  supersedes,  or  at  least  temporarily  suspends,  the  opera- 
tion of  the  old  one;  and  the  oath  required  by  section  IM  of  the  Aet  of 
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1857,  being  oollateral  merely  to  the  mode^  is  also  superseded  or 


'  The  general  notice  then  prescribed  by  the  Act  of  1858,  taken  in 
connection  with  what  the  plaintiff  knew  all  along  by  necessary  intend- 
m»it»  meets  all  jnst  demands  growing  out  of  the  maxim  that  ^  No 
man  should  be  condemned  without  a  hearing.*' 

11.  But  it  is  contended  that  the  Act  of  1858  is  unconstitutionalt  on 
the  ground  that  it  is  retrospectiTe  and  divests  vested  rights. 

The  Act  more  properly  enforces  ^  Tested  *'  obligations.  Bights 
may  be  divested  for  public  uses,  and  under  proper  oonditiona.  How- 
ever absolute  the  plaintiff's  title  may  have  been  to  his  property,  it  was 
no  more  absolute  than  his  duty  to  pay  his  taxes ;  and  if,  on  the  whole, 
he  ha4  been  fairly  dealt  with  by  the  Legislature  in  the  matter  of  no> 
tice  he  has  had  all  that  any  citizen  can  claim  as  against  the  public. 

It  is  said,  that  where  the  statutes  make  certain  steps  conditions  pre- 
cedent to  the  right  to  sell,  and  those  steps  are  not  taken,  the  L^gisla- 
tnie  has  no  power  to  order  a  sale  thereafter  on  a  different  set  of 
conditions. 

To  this  we  answer,  that  a  failure  of  the  first  set  of  conditiona  does 
not»  in  the  case  of  a  tax,  absolve  the  tax-payer.  It  has  never  been  so 
Tegfijded  here  or  elsewhere.  There  has  always  been  a  provision  in 
our  revenue  laws,  by  which  a  delinquent's  taxes  have  been  conserved 
and  carried  forward  into  the  roll  of  tiie  oisuing  year,  and  the  power  to 
collect  them  has  never  been  considered  as  lost  for  the  reason  that 
proper  steps  were  not  taken  to  enforce  their  collection  during  the  year 
for  which  they  were  levied.  Still,  we  do  not  believe^  and  therefore  do 
not  say,  that  the  Legislature,  after  the  plaintiff  had  effectually  slipped 
through  the  Act  of  1857  for  that  year,  could  compel  him  to  pay  his 
taxes  at  once  by  edict;  and  if  the  Act  of  1858  is  a  sentence  rather 
than  a  law,  it  may  be  open  to  objection.  But  it  is  a  law;  it  gives  all 
delinquents  a  new  hearing;  it  provides  for  the  reissuing  of  a  public 
document  in  which  the  results  of  such  new  hearing  are  to  be  noted, 
and  it  provides  for  publication  of  ten  days  before  property  can  be  sold. 
These  conditions  are  varied  in  some  respects  from  those  named  in  the 
Act  of  1857,  but  they  are  just,  reasonable,  and  beneficial  to  the  tax- 
payer, and  the  power  of  the  Legislature  to  prescribe  them  follows  from 
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the  ^actltiat  the  tax  was  unpaid  after  all,  and  that  the  duty  to  pay  it 
still  subsisted.  If  the  duty  remained,  then  the  right  to  enforce  its  per- 
fortnanoe  remained  also.  The  power  being  given,  the  only  question 
that  can  be  made  is  on  the  mode  in  which  it  was  exercisec^  and  that 
mode,  whether  it  is  like  or  unlike  a  former  one,  should  be  upheld  if  it 
is  not  opposed  to  any  constitutional  provision  ot  any  rule  of  uniyersal 
justice. 

As  to  the  charge  that  the  Act  of  1858  is  retrospective,  see  Yosher 
tr.  Stonington,  4  Com.  209;  Mather  v.  Chipman,  6  Com.  54;  Beach 
V.  Walker,  6  Com.  197;  Norton  v,  Pettibone,  7  Com.  319;  Watson  v. 
Meroer>  8  Pet.  88;  Smith  on  Stat.  409,  546. 

But,  it  is  said  that  the  Act  of  1858  is  tmconstitutional  in  view  of 
the  provision  ^'  That  all  laws  of  a  general  nature  shall  be  uniform  in 
their  operation." 

In  the  first  place,  the  Act  of  1868  is  not  a  general  law,  but  a  par- 
ticular one  instead;  still  it  is  not  partial  or  invidious.  The  Act  lays 
down  a  uniform  rule  for  the  class  of  persons  upon  whom  it  was  in- 
tended to  operate,  to  wit,  delinquent  tax-payers  in  the  City  and 
County  of  San  IVancisco. 

It  is  uniform  as  to  the  subject  matter  and  parties  to  which  it  relates, 
and  is  therefore  free  from  the  constitutional  objection  in  question. 
I'be  Act  of  1858  creates  no  new  right  in  the  (Jovemment,  and  fan- 
poses  no  new  duty,  but  devises  a  new  proceeding,  remedial  in  its  char< 
acter,  for  the  vindication  of  a  right  and  the  oiforoement  of  a  daty 
fully  perfected,  and  still  on  foot  when  the  Act  was 


Waller  &  Moore  for  Respondent 

'  Fir^t,  The  defendant  has  neither  caioed  to  be  puUisbed  in  any 
delinquent  list,  either  the  jdaintiff,  as  owner  of  the  prop^tjr  he 
threatens  to  sell,  nor  caused  to  be  published  a  condensed,  nor  any 
description  of  that  property,  as  assessed  to  any  owner,  known  or 
unki>own,  nor  aa  being  delinquent  for  taxes  unpaid.  lliTor  did  he  cause 
to  be  pxfbtished  for  three  oonsecutiTe  week%  nor  for  any  other  period 
of  time,  an  sdTertisement  of  the  time  and  place  of  sale  of  such  property. 
The  defendant,  thcD^r^  had  no  warrant  or  anthoriljy  of  law  for 
making  aoeh  aalo. 
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Such  publication  and  advertisement  are  required  by  the  Act  ^f 
April  29th,  1857,  (Laws  of  1857,  jk  325)  entitled  ''An  Act  to  pro- 
vide Revenue  for  the  support  of  the  Qovernment  of  the  State,*'  partic- 
ularly by  sections  14,  16,  16, 17,  20  and  24,  of  said  Act 

Second,  Such  publication  and  advertisement  are  not  dispensed  with 
in  the  Act  of  January  30th,  1858,  (Laws  of  1868,  p.  4)  entitled  "  An 
Act  to  Legalize  the  Tax  List,  or  Assessment  Roll,  of  the  City  and 
Comity  of  San  Francisco,*'  etc. 

Nor  could  tax  sales  to  be  made  imder  the  same,  be  effectual  to 
convey  a  title  to  the  purchaser,  unless  the  publication  and  advertise- 
ment specified  in  sections  14  and  16  of  the  Act  of  1857,  had  been 
made.  Nor  without  this  could  the  Tax  Collector  execute  deeds  to 
purchasers,  nor  take  the  oath  required  of  him  by  section  24  of  that 
Act,  designed  to  perpetuate  testimony  in  regard  to  sales. 

The  Tax  Collector  not  having  so  published  and  advertised,  has 
therefore  no  right  to  sell.  Blackwdl  on  Tax  Tities,  pp.  45,  47,  79, 
80,  81,  254,  264  and  310. 

Third.  That  the  Act  of  1858  was  not  intended  to  supersede  sec- 
tions 14  and  15  of  the  Act  of  1867,  as  to  notice  and  advertisement, 
w!II  clearly  appear  from  sections  16,  17,  20,  and  ^ecially  from  sec- 
tion 24  of  the  Act  of  1867,  and  comparing  those  sections  with  the  Act 
of  1858. 

In  the  Act  of  1867  referred  to,  all  ttie  conditions  precedent,  on  per- 
forming which  the  Tax  Collector  had  a  right  to  sell  property  for 
nnpaid  taxes,  were  minutely  specified.  Those  conditions  precedent, 
including  the  advertisement  and  notice  by  publication,  were  to  be  per- 
formed before  the  fourth  Monday  in  November.  A  law  passed  after 
that  date  could  not  legally  relate  back,  so  as  to  dispense  with  those 
conditions  precedent,  to  the  prejudice  of  the  individual,  nor  vary  those 
conditions  so  as  to  inflict  upon  him,  on  account  of  a  past  omission;' a 
penalty  which  did  not  exist  at  the  time  of  the  omission.  See  1  Kent* s 
Com.,  pp.  418-19-20;  also,  decision  of  C.  J.  Kent  in  Dash  v.  Van 
Vleck,  1  Johns.  447;  8  Dall.  891,  397;  Decision,  Story,  C.  J.,  2  Gallis, 
139;  6  Terg.  320;  Nelson  v.  Allen,  1  Yerg.  360;  Constitution  Cal., 
Corap.  Laws,  p.  42,  sec.  16. 

A  tax  is  a  debt  owed  by  the  individual  to  the  State.    Property  k 
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the  pledge  or  mortgage.  (Blackwell  on  Tax  Titles^  pp.  40-1.)  By 
wliat  right,  then^  after  the  debt  accrues,  can  the  terms  of  f oredosare, 
advertisement  and  sale,  be  varied? 

Fifth.  The  defendant  has  no  constitutional  right  to  sell  this  prop- 
erty. The  Constitution  of  this  State  provides  that  '^AU  lawB  of  a 
general  nature  shall  be  uniform  in  their  operation.^ 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field,  J.,  con- 
curring. 

The  plaintiff  below  enjoined  the  Collector  from  proceeding  to  sell 
his  lot  for  taxes.  The  ground  is  that  they  are  illegal.  The  plaintiff 
charges  that  the  delinquent  list,  published  by  defendant  in  the  fall  of 

1857,  and  under  the  Revenue  Act  of  that  year,  did  not  contain  the 
name  and  property  of  plaintiff,  as  required  by  the  fourteenth  and  fif- 
teenth sections  of  that  Act  An  Act  was  passed  by  the  Legislature 
in  1858,  (Session  Acts,  p.  4).  This  Act  confirms  the  roll  in.  tiie 
hands  of  the  Collector,  and  declares  it  legal  and  binding,  as  a  valid 
iTax  List,  and  in  all  respects  sufficient  in  law,  as  the  duplicate  assess- 
inent  of  said  county  and  city,  for  the  fiscal  year  ending  June  30th, 

1858,  and  the  same  shall  be  a  sufficient  warrant  in  the  hands  of  the 
Tax  Collector,  to  authorize  and  empower  him  to  collect  the  taxes 
therein  assessed. 

It  is  argued  for  the  respondent  that  this  Act,  supposing  it  to  oover 
the  case,  is  unconstitutional.  This  idea  seems  to  be  founded  on  the 
supposition  that  the  steps  made  necessary  by  the  Act  of  1857,  are 
conditions  precedent  to  vesting  of  the  tax,  and  that  no  obligation  to 
pay  the  taxes  existed,  except  by  foice  of  these  proceedings.  This, 
ihowever,  is  a  mistake.  The  tax  is  a  debt  due  from  the  property4iolder 
,to  the  State,  and  these  proceedings  by  publication  and  the  like,  are 
merely  modes  adopted  by  the  Legislature  to  collect  them.  If  prop- 
erty be  omitted  from  the  list,  this  does  not  discharge  the  properly- 
holder,  but  the  defect  may  be  remedied  by  the  Legislature.  The 
irr^:ularities,  of  whatever  character,  occurring  under  the  Act  of  1857, 
were  intended  to  be  cured  by  the  Act  of  ;1858,  and  we  think,  if  the 
provisions  of  the  latter  Act  have  been  fully  complied  with,  the  prop- 
erty might  be  fully  subjected  to  the  payment  of  the  tax 
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The  objection  that  the  Act  is  not  nniform  in  its  operation,  is  without 
foice.  It  is  not  a  general  law,  but  a  special  Act^  made  for  a  giyen 
state  of  facts.  There  is  no  necessity  for  it,  except  for  the  particular 
occasion,  and  to  remedy  the  particular  evil  at  which  it  is  aimed,  and 
we  think  it  effectual  for  that  purpose. 

The  more  serious  objection,  however,  is  urged,  tiiat  the  delinquent 
tax  list  required  to  be  published  by  the  Act  of  1857,  was  never  pub- 
lished, and  that  this  provision  is  not  repealed  by  the  Act  of  1858. 
The  third  section  of  the  Act  of  1858,  is  as  follows:  ^  The  Tax  Col- 
lector shall,  as  .soon  as  may  be  after  receiving  back  the  duplicate 
assessment  list,  as  provided  in  the  last  section,  give  notice  by  adver- 
tisement, to  be  published  by  five  insertions  in  two  newspapers  pub- 
lished in  said  city  and  county,  that  he  will  proceed  to  collect  the  delin- 
quent taxes  due  on  said  list;  and  at  the  expiration  of  ten  days  after 
the  ptblication  of  said  advertisement,  he  shall  proceed  to  sell  the  real 
estate  on  which  the  taxes  remain  delinquent,  in  the  manner  provided 
in  an  Act  entitled  'An  Act  to  provide  Revenue  for  the  support  of  the 
Government  of  this  State,'  approved  April  twenty-ninth,  eighteen  hun- 
dred and  fifty-seven ;  and  he  shall,  in  like  manner,  proceed  to  collect 
any  taxes  which  may  remain  due  upon  personal  property.'* 

The  fifteenth  section  of  the  Act  of  1857,  (p.  329  of  the  Session 
Acts)  provides  that  on  or  hefore  the  fourth  Monday  in  November,  the 
Tax  Collector  shall  cause  the  delinquent  list  to  be  published,  driving,  in 
said  publication,  the  name  of  the  owner  (when  known)  of  all  real 
estate  and  the  improvements,  together  with  a  condensed  depoription 
of  the  property,  that  it  may  be  easily  known,  and  also  a  similar  con- 
densed description  of  any  real  estate  or  improvements  assessed  to 
unknown  owners,  and  also  the  name  of  every  party  delinquent  for  any 
lax  or  personal  property,  and  alpo  opposite  each  name  or  description 
givo  the  amount  of  taxes,  inchid^ufir  the  costs,  etc.  If  a  newspaper  be 
published  in  the  countv,  the  publication  by  this  section  required  shall 
be  made  by  one  insertion  one  time  per  week,  for  three  successive 
weeks,  in  some  county  newspaper.  Said  publication  shall  designate 
the  time  and  ulace  for  commenciufir  the  sale,  which  time  shall  not  be 
less  th^n  twontv-onp  davs.  nor  more  than  twenty-eight  days,  from  the 
time  of  the  first  publication. 
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Taking  the  third  seetiom  of  the  Act  of  1858  together  with  the  first, 
it  is  apparent  that  the  intention  of  the  Legislature  was  to  substitute 
the  assessment  roll  for  the  tax  list  required  by  the  Act  of  1857;  or 
rather^  to  give  fall  and  complete  effect  to  that  list,  as  a  valid  war- 
rant for  the  collection  of  the  taxes  tiierein  mentioned;  and  then  to 
provide,  as  is  done  in  section  three  of  that  Act,  for  their  collection.  It 
was  intended  to  be  a  plenary  and  complete  plan  for  the  taxes  on  that 
list.  This  is  evident,  because,  after  saying  that  the  list  shall  be  a  suf- 
ficient warrant  for  collecting  those  taxes,  it  provides  for  a  specific  mode 
of  such  collection,  which  was  by  advertising  ten  days.  It  could  not 
have  been  thought  necessaiy  to  advertise  the  list,  as  in  section  fifteen 
of  the  Act  of  1857,  and,  in  addition,  to  make  this  latter  advertise- 
ment- Besides,  it  would  be  impossible  to  follow  the  directions  of  the 
Act  of  1857,  for  the  time  prescribed  had  long  before  elapsed.  It  hab 
been  seen  that  after  the  advertisement  of  the  delinquent  list  directed 
to  be  made  by  the  Act  of  1857,  a  sale  was  to  be  had ;  here  a  sale  at 
a  different  time  is  directed  to  be  made  by  the  third  section  of  the  Act 
of  1858.  It  would  result,  if  we  give  the  construction  of  respondent 
to  thefie  statutes,  that  no  sale  could  be  had  under  the  Act  of  1858 ; 
but,  indeed,  the  Act  would  be  wholly  inoperative.  The  provisions  of 
flie  statute  of  1858,  therefore,  are  in  direct  conflict  with  the  sections 
fourteen  and  fifteen  of  the  Act  of  1857,  and  the  former  must  prevail. 
The  whole  question  amounts  to  ttiis:  Taxes  were  due  from  sundry  per- 
sons for  the  year  1857;  these  taxes  were  not  paid.  A  list  of  these 
taxes  is  made  by  the  proper  officers;  the  Legislature  has  recognized 
and  validated  this  list,  and  a  special  provision  is  made  for  their  collec- 
tion. This  provision  is  not  a  general  law,  but  a  special  remedial  Act ; 
not  made  to  create  any  new  obligation,  but  to  enforce  the  original  debt. 
The  Government  had  the  power  to  give  this  remedy.  It  was  intended 
to  be  a  complete  remedy  for  the  given  case. 

We  do  not  mean  to  say,  that  if  these  taxes  were  not  due  the  Le^s- 
latnre  coulrl  create  any  obligation  for  the  payment.  But  being  due, 
and  not  collected  at  the  proper  time,  they  may  be  collected  by  such 
means  as  the  Legislature  has  prescribed.  The  respondent  suggests 
that  if  this  construction  be  right,  that  the  twenty-fourth  section  of  the 
Act  of  1857  must  fall,  which  requires  the  Tax  Collector,  in  cedar  to 
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preeeive  teetimony^  to  make  oath  that  he  made  the  puhlicatioii  re- 
quired by  that  Act  But  if  the  publication^  as  therein  required,  is  dis- 
pensed withy  60  is  the  proof  of  the  fact.  The  accessory  falls  with  the 
principal. 

A  general  impression  seems  to  prevail  that  no  tax  sale  can  be  made 
vluch  will  be  effectual  to  pass  title.  Without  expressing  any  opinion 
on  the  facts  of  any  given  case^  it  may  not  be  out  of  place  to  suggest 
that  consequences  of  a  serious  character  may  result  to  owners  of  prop- 
erty,  by  a  too  confident  reliance  upon  the  idea  that  taxes  may  be  left 
unpaid  with  impunity. 

The  judgment  of  Ihe  Court  below  is  reversed,  and  cause  remanded. 


COWELL  et  al.  v.  DOTIB,  Tax  Collbotob. 

Moore  9.  Patch,  Tftz  Collector,  (ante  265)  ai&rmed. 

h.  ptrty  seektng  to  enjoin  the  collection  of  tax  aeseMed  upon  hli  property,  upon 

the  sronnd  that  the  law  proyldes  for  the  meeting  of  the  Board  of  Bqaalisa- 
•  tlon  tat  the  correction  of  flhe  tax  ttst,  and  that  flM  Board  did  not  meat  aa 

required,  moat  show  in  hla  bill  thaA  there  waa  error  to  ba  corraeted  In  hia 

Uet 
ffor  can  such  partf  anjoin  the  eoUectlon  of  tiie  lax  upon  the  gronnd  that  notice 

waa  not  given  of  the  meeting^  «f  the  Board,  aa  required  by  law,  unless  he 

showa  that  there  waa  error  In  the  assessed  value  of  hia  proper^  to  his 

prejudlea. 

Appeal  from  the  Seventh  District,  Coimty  of  Marin. 

This  was  a  suit  in  equity  brought  to  enjoin  the  collection  of  State 
and  Counl7  tax  assessed  upon  the  property  of  the  plainti£b^  in  the 
County  of  Marin. 

This  bill  was  originally  filed  in  December^  1857,  and  set  out  in 
detail  many  irregularities  in  the  levy^  assessment  and  equalization  of 
the  tax.  To  this  bill  defendant  demurred;  the  Court  sustained  the 
demurrer,  and  gave  the  plaintiflls  leare  to  amend.  Between  the  time 
of  filing  the  original  bill  and  the  decision  of  the  Court  upon  the  de- 
murrer^ the  Legislature  passed  an  Act  extending  the  time  for  the  col- 
leetion  of  the  tax.  This  law,  passed  February  1st,  1858,  confirmed  the 
asBessm^oit  roll  in  tiie  hands  of  the  Collector,  and  provides  that  the 
Board  of  Equalizatiim  shall  again  meet  on  the  tibird  Monday  in  Feb- 

TOL.  ZIL— la 
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mary,  1858^  and  continue  in  session  from  day  to  day  for  four- days; 
that  notice  of  the  meeting  of  the  Board  should  b^  giv^i^  by  postings  in 
three  public  places  in  the  county^  and  by  publication  in  the  San  Fran- 
cisco Herald,  at  least  ten  days  before  the  meeting  of  the  Board,  and 
that  all  persons  dissatisfied  might  appear  before  the  Board  and  have 
their  list  corrected^  etc.  The  amended  bill  sets  out  facts  showing  that 
the  law  of  the  first  of  February^  1858,  was  not  complied  with,  but  this 
is  traversed  by  the  answer.  The  defendant  relies  on  the  law  of  1858 
as  curing  any  defects  in  the  original  levy,  assessment,  etc.  The  notice 
was  published  in  the  Herald  on  the  sixth  day  of  February,  1858,  and 
the  third  Monday  fell  on  the  fifteenth  of  the  month.  It  is  alleged  that 
this  notice  was  not  in  time.  Defendant  had  judgment^  and  plaintiffs 
appealed. 

A:  T.  Wilson  for  Appellants. 
W,  Skidinore  for  Respondent 

Baldwin,  J.,  ddivered  the  opinion  of  the  Court  —  Tbrrt,  0.  J., 

concurring. 

Some  of  the  questions  in  this  case  have  been  decided  in  case  of 
Moore  v.  Patch,  at  the  last  tenn.  The  Legislature,  on  the  first  of 
February,  1858,  (Sessions  Acts  p.  24)  confirmed  the  tax  list  or 
assessment  roll,  as  completed  by  the  acting  Assessor  of  the  County  of 
Marin,  for  the  fiscal  year  ending  June  30th,  1858,  in  the  words,  or 
nearly  the  words,  of  the  San  Francisco  Act,  construed  in  the  case  of 
Patch.  This  we  decided  the  Legislature  had  the  right  to  do.  If  any 
informalities  occurred  in  the  assessment  of  the  taxes — ^flie  taxes  them- 
selves being  just  debts,  and  this  a  mere  mode  of  collecting  them  —  the 
Legislature  could  cure  them  in  this  way. 

It  is  no  objecticHi  that  the  same  Act  provides  for  a  correction  of  this 
list  by  the  Board  of  Equalization.  The  case  does  not  show  that  there 
was  error  to  be  corrected,  so  far  as  the  appellants'  property  is  con- 
cerned. 

It  is  not  material  whether  the  notice  provided  to  be  given  in  the  fifth 
section  of  this  Act  was  given  regularly  or  not.  The  notice  was  only 
important  as  affording  an  opportunity  for  correcting  errors  in  the  value 
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yt  the  property  taxed.    But,  as  said  before^  the  record  does  not  show 
Out  there  was  any  error  in  the  Talne  of  the  piopert^r  taxed  to  the  pre- 
judice of  the  appellants. 
The  judgment  is  afiBrmed. 


MABKLBY  v.  RAND. 

Wben  wrenil  pcnoos  were  toed  ai  memlMrt  of  %  joint  itoek  eompany.  and  the 
inlt  was  discontlnaed  aa  to  B,  one  of  the  defendants,  and  Judgment  was 
taken  against  all  the  others,  upon  which  execution  was  subsequently  Issned, 
and  the  property  of  one  M,  who  was  not  a  party  to  the  snlt,  taken  to  satisfy 
the  same;  Held,  That  M  cannot,  by  a  bill  In  equity  against  the  plalntlif  In 
the  Judgment,  set  It  aside  upon  the  ground  that  the  discontinuance  of  the  suit 
as  to  B  was  a  discontinuance  as  to  all  of  the  defendanta.  Hie  Judgment 
cannot  be  attacked  In  this  collateral  manner. 

If  the  Sheriff  leriea  npon  the  property  of  a  person  not  a  party  to  the  exeeation, 
he  Is  responsible  In  an  action  at  law* 

Appeal  from  the  Fifth  District,  Connly  of  Tuolnmne. 

This  was  a  bill  in  eqnity  to  set  aside  a  judgment  against  appellant 
under  the  following  circnmstances: 

The  defendant,  in  November,  1863,  loaned  to  J.  M.  Anderson, 
president  of  a  joint  stock  association,  the  sum  of  $1,775,  for  which 
Anderson  gave  his  notes  signed  by  himself  only  as  president  of  the 
company. 

These  notes,  not  being  paid,  defendant  commenced  suit  against  J. 
M.  Anderson,  E.  B.  Drake,  B.  Rnpley,  John  Stevens,  Bichard  Mark- 
ley,  John  Doe  and  Bichard  Boe,  as  members  of  the  association.  D. 
P.  Baldwin  was  also  served  with  process  in  said  suit,  (as  John  Doe  or 
Bichard  Boe.) 

Baldwin  appeared  in  person  and  as  attorney  in  the  suit,  putting  in 
an  answer  for  himself,  denying  that  he  was  a  member  of  the  associa* 
tion,  and  another  answer  for  defendants  generally. 

In  March,  1855,  the  case  was  called  on  the  calendar.  The  plaintiff 
discontinued  as  to  Baldwin.  After  such  discontinuance,  Baldwin  with- 
drew  the  general  answer,  and  judgment  was  taken  against  all  the 
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defendants  except  himflelf^  to  wit:  Jaa.  M.  Andeison,  £.  B.  Drake, 
R.  Bupelj^  Sichard  Markley  and  John  Stevena. 

Execution  was  afterwards  issued  thereon,  and  the  goods  of  William 
J.  Markley  levied  upon  to  satisfy  the  same. 

W.  J.  Markley  files  this  bill  to  set  aside  the  judgment  and  execu- 
tion.   Defendant  had  judgment,  and  plaintiff  appealed  to  this  Court 

W.  P.  Barber  for  Appellant 

We  ask  for  the  reversal  of  the  decree  below  upon  two  grounda; 

I.  That  the  discontinuance  as  to  Baldwin,  who  is  proven  to  have 
been  a  member  of  this  association  at  the  time  of  loaning  the  money, 
was  a  discontinuance  as  to  all,  and  that  consequently  when  that  discon- 
tinuance took  place,  there  was  no  suit  pending  on  which  judgment 
could  be  entered  up. 

II.  The  judgment  and  execution  are  against  Bichard  Markley,  and 
William  J.  Markl«y  brings  the  suity  alleging  thai  his  goods  have  been 
levied  on,  and  he  harassed  and  Texed  by  reason  of  said  judgment  and 
execution. 

Heydenfeldt  for  Bespondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court —  Tesbt,  C  J., 
concurring. 

This  was  a  bill  in  equity  to  set  aside  a  judgment  imder  the  following 
facts:  A  suit  was  brought  against  several  members  of  a  joint  stock 
aasoeiation,  one  Baldwin  among  thenu  Baldwin  denied  he  was  a  part- 
ner, and  suit  was  dismissed  as  t6  him,  and  judgment  rendered  against 
several  others  for  whom  he  was  attorney.  It  is  claimed  now,  that 
Baldwin  was  really  a  partner,  and  that  the  discontinuance  of  the  suit 
as  to  him  was  a  discontinuance  as  to  all.  No  fraud  is  averred,  cer- 
tainly none  shown;  nor  is  it  shown  that  this  was  not  a  joint  debt  as  to 
the  defendants  charged,  or  that  they  have  offered  to  pay  the  judgment, 
or  their  several  proportions  of  it  even,  or  that  Baldwin  suffered  this 
judgment  by  collusion,  or  that  he  is  insolvent  But  the  plaintiff  below 
seems  to  suppose  that  this  informality  —  supposing  we  could  inquin* 
ioto  it  —  is  sufficient  to  entitle  him  to  attack  tlie  judgment  of  a  Court 
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of  competent  jurisdiction  ia  this  collateral  manner.  It  it  not  clear^ 
that  in  a  direct  proceeding  by  appeal  the  Court  would  reverse  such  a 
judgment  for  any  cause  assigned.  If  there  was  error  in  the  plaintifl! 
in  ihe  case  below^  taking  judgmfint^  as  he  took  it,  in  the  face  of  the 
answer^  by  Baldwin  denying  that  he  was  a  partner,  the  other  defend- 
ants should  have  availed  themselves  of  the  fact,  which  would  have 
given  them,  then  and  there,  the  full  benefit  of  the  point.  They  were 
represented  by  counsel.  If  the  counsel  acted  unfairly  by  them,  he 
was  responsible  —  not  the  plaintiff,  unless  he  was  in  collusion  with  the 
counsel,  which  is  not  charged.  There  was  a  full  opportunity  to  oon^ 
test  every  fact  while  the  trial  was  going  on,  or  before  the  Court  lost 
jurisdiction  of  the  case ;  and  the  plaintiff  cannot  re-try  the  case  by  bill 
in  equity.  If  this  were  so  in  every  case  where  by  the  neglect  of  the 
party,  or  his  attorney,  a  judgment  was  rendered  against  him,  the  case 
could  be  taken  from  the  Court  of  law  into  a  Court  of  Chancery. 

There  is  nothing  in  the  point  that  judgment  went  and  execution 
issued  against  Markley  by  the  wrong  name.  This  should  have  been 
taken  advantage  of  below.  If  he  be  not  the  real  defendant,  and  the 
Sheriff  levies  on  his  property,  the  Sheriff  would  be  responsible  in  an 
action  at  law,  and  there  is  no  need  of  equitable  interference. 

The  decree  is  aflSrmed. 


SBABS  V.  HATHAWAY  ei  tiT. 

Plahitlfii  aiiA  one  C,  partners  In  the  mercantile  bailneaa,  pnrehand  of  defend- 
ant goods  on  credit,  whlcb  were  shortly  afterwards  sold  hj  plaintiff  and  his 
patrner  at  a  sacrifice,  and  the  proceeds  immediately  tnvested  In  a  home- 
stead In  the  name  of  C,  who  was  the  hrother-in-Iaw  of  plaintiff.  Defendant 
sabseqnently  caused  plaintiffs  to  be  arrested  npon  the  charge  of  cheating; 
from  which  arrest  they  ■  were  discharged.  Afterwards,  defendant  caused 
plaintiff  and  C.  to  be  arrested  on  a  barge  of  concealing  property  with  intont 
to  defraud  and  delay  their  creditors ;  the  charge  was  dismissed  as  to  plaintiff, 
and  C.  was  sent  up  to  the  Criminal  Court  to  answer.  Plaintiff  thereupon 
brought  his  actldn  against  defendant  for  malicious  prosecution;  EeM,  That 
If  plaintiff  was  entitled  to  any  damage,  he  could  recover  only  the  actual 
damage  which  he  saritalned  by  the  arrest. 

Mi^llce  cannot  be  presumed  In  a  prosecution  where  the  defendant  has  incurred 
all  the  moral  guilt  of  the  charge,  although  he  may  luiTe  ermded  the  penalty 
of  the  law. 
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Bears  «.  Ha^iawaj. 

Appeal  from  the  Fonriii  District^  County  of  San  Francifloa 

The  facts  appear  in  the  opinion  of  the  Court 

Pixley  <6  Smith  and  Daniel  Rogen  for  Appdiaut 

E.  Cook  for  BespondentB. 

Baldwin,  J.,  ddivered  the  opinion  of  the  Court  —  Txbby,  0.  J., 
concnrring. 

This  was  a  case  for  malicious  prosecution.  The  evidence  on  the 
trial  tended  to  show  that  the  plaintifF  and  one  Crowell  were  partners 
in  the  mercantile  business  in  San  Francisco.  The  defendant  sold  to 
the  plaintiff  goods  upon  credit  shortly  before  the  fourth  day  of  April, 
1867,  upon  which  day  the  firm  of  J.  M.  Crowell  &  Co.  were  sued, 
attachment  levied,  and  the  concern  closed.  All  the  goods  sold  by 
defendants,  and  bought  by  J.  M.  Crowell  &  Co.,  were  shortly  after 
the  purchase  sold  at  a  sacrifice  —  some  on  the  day  of  the  purchase, 
some  between  the  purchase  and  delivery,  and  others  even  previous  to 
the  purchase,  for  less  than  the  prices  at  which  they  were  purchased, 
and  the  proceeds,  to  the  amount  of  $5,000,  invested  in  the  evening  of 
the  third  of  April  in  the  purchase  of  a  homestead  by  the  joint  agency 
of  Crowell  and  Sears ;  the  deed  having  been  taken  in  the  name  of  Johi\ 
M.  Crowell,  the  brother-in-law  of  Sears.  .  Hathaway,  on  the  fourth  of 
April,  caused  the  plaintiff  to  be  arrested  upon  the  charge  of  cheating. 
Defendant  was  discharged.  Afterwards,  Hathaway  consulted  coun- 
sel, and  caused  Sears  and  Crowell  to  be  arrested  on  a  charge  of  con- 
cealing property  with  intent  to  defraud  and  delay  creditors.  This 
charge  was  dismissed  by  the  Police  Judge  as  to  Sears,  and  Crowell 
was  sent  up  to  the  Court  of  Sessions, 

A  trial  was  had  in  the  District  Court  for  the  Fourth  District,  which 
resulted  in  a  verdict  for  plaintiff  for  $4,000.  .On  motion  for  a 
new  trial,  the  Court  ordered  the  motion  to  be  granted  unless  the 
plaintiff  reduced  his  verdict  to  $2,000,  which  he  did;  the  defendant 
isippealed. 

No  actual  damages  were  shown  beyond  the  payment  of  a  sum  of  two 
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bnndred  dollars  for  counsel  fees  in  defending  against  these  suits^  and 
some  proof  of  detention  on  and  after  his  arrest.  There  was  no  proof 
of  express  malice,  or  of  any  circumstances  of  peculiar  hardship  or 
oppression.  The  damages  seem  to  have  been  given  in  this  eztraordi- 
naiy  sum  as  smart  money,  and  not  merely  compensatory  for  the  actual 
injuries  sustained.  The  OTidence,  aa  disclosed  by  the  record,  leaves 
little  doubt  of  the  moral  guilt  of  the  plaintifiPs  conduct,  and  the  plain- 
tiff's complaint  seems  to  arise  from  the  technical  fact  that  this  fraud 
was  not  evidenced  by  writing;  and,  therefore,  that  his  procuring  goods 
of  other  persons,  without  intention  of  paying  for  them,  but  to  so  appro- 
priate them  as  that  neither  the  goods  nor  the  proceeds  could  be 
reached  by  his  creditors,  was  not,  in  the  absence  of  some  writing,  a 
crime  for  which  he  could  be  convicted  under  the  statute.  Ck)nceding 
all  this  for  the  argument,  and  still  the  concession  leaves  the  verdict 
vhoDy  indefensible.  A  party  who  stands  before  a  jury  in  such  a  case 
as  thiB,  on  pure  technical  law,  for  a  defense  against  an  act  of  moral 
turpitude,  and  claiming  a  discharge  because  his  prosecutor  has  not 
pursued  a  statutory  mode  of  proof  to  convict  him  of  a  crime  punish- 
able by  the  statute,  may  congratulate  himself  that  the  precautions  of 
the  law  have  availed  him  to  escape  its  merited  penalty;  but  he  cer- 
tainly ought  not  to  have,  in  addition  to  this  immunity,  a  right  to  claim 
a  small  fortune  from  his  victim  for  having  mistaken  the  remedy,  or 
not  been  as  well  versed  as  himself  in  the  technicalities  which  some- 
times shield  guilt  from  public  justice.  If  he  was  entitled  to  receive 
anything  under  the  circumstances,  he  was  entitled  to  recover  nothing 
more  tiian  the  actual  damages  which  he  sustained  by  the  arrest.  It  is 
folly  to  talk  of  damages  for  an  injured  reputation  caused  by  the  impu- 
tation of  a  crime,  the  whole  moral  guilt  of  which  he  had  incurred. 

It  is  true  that  Courts  rarely  interfere  with  verdicts  in  cases  of  this 
sort  They  will  only  do  so  in  extreme  cases;  but  this  is  of  the  very, 
class  of  cases  which  constitute  the  exception  to  the  rule  of  non-inter- 
ference. It  would  be  a  reproach  to  public  justice  if  such  a  verdict 
could  stand. 

The  judgment  is  reversed. 
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DOYLE  ».  SEAWALL. 

The   Snpreme   Court  will  not  entertain  jurlwUetloin   In  eaaet   where   the  record 
fail*  to  show  that  judgment  and  costs  amount  to  OTer  two  hnndreA  4ollarb 

Appeal  from  the  Counly  Court  of  Napa  County. 

.    Edgerton  dt  Hopkins  for  Appellant 

Howell  for  Bespondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  'Fltsua,  J.,  tan- 
curnng. 

The  judgment  of  the  County  Court  is  for  $114.  There  is  no  show- 
ing that  the  costs  swelled  this  sum  to  more  that  $200.  This  Court, 
therefore^  has  no  jurisdiction  of  the  case^  and  the  appeal  is  dismisBed. 


NBWBEBG  V.  HENSON. 

Wliere   there   Is  no   properly   anthorlsed   statement  on   appeal;   B^tS,  That  lit 
special  yerdict  of  the  jury  Is  conclnstre  of  the  flacts  found. 

Appeal  from  the  Eleventh  District,  County  of  Placer. 

Smith  A  Hardy  for  Appellant 

H<de,  HUlyer  &  Myers  for  Respondent 

Terry,  C.  J.,  delivered  the  opinion  of  the  Court — Baidwxk,  J., 
and  F  eld,  J.,  concurring. 

There  is  in  this  case  no  properly  authorised  statement  on  aj^ieaL 
The  special  verdict  of  the  jury  is  therefore  conclusive  as  to  the  fiots, 
and  entirely  sustains  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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FISK  V.  HIS  CREDITORS. 


flM  8Qiwai«  Oomt  ha*  jurltdlctton  to  bear  «ad  dsttrmlna  appMte  fnoi  tho 
Judgment  of  a  Connty  Coart  on  questiona  of  firaod,  made  on  tba  petition  of 
an  insolvent  for  a  discharge  from  his  dehts. 

Dpen  the  Issue  of  fraud,  in  an  application  of  an  Inaolrent  to  be  discharged  from 
his  debts,  where  It  was  alleged  that  the  applicant  had  made  and  recorded  a 
sham  deed  of  his  property  shortly  before  bis  application,  which  property  waa 
not  included  in  bis  schedule ;  HeM,  That  It  was  error  for  tbe  Court  to  instruct 
the  jury  "tkat  to  find  the  charge  of  fraud  aiiBtalned,  they  must  beltore  tilio 
deed  made  with  the  Intent  to  defeat,  hinder  or  delay  creditors*  and  to  haTO 
been  actually  delivered  to  the  grantees;  that  proof  of  record  waa  no  proof  of 
delivery,  etc**    The  fraud  is  as  complete  without  the  delivery  aa  witili  It. 

Appsal  from  the  County  Court  of  EI  Dorado  County. 

This  was  an  application  by  the  plaintiff^  Fiak,  to  fhe  Oonnty  Obnrt 
of  El  Dorado  county  for  a  discharge  from  his  debts^  upon  the  ground 
of  insolvency.  Several  of  Fisk^s  creditors  filed  their  objections  to  his 
discharge,  alleging  that  he  had  made  a  sham  and  false  deed  of  his 
property,  which  was  not  included  in  his  schedule.  The  question  of 
fraud  was  tried  by  a  jury.  The  Court  gave  certain  instructions  to  the 
jury,  which  appear  in  the  opinion  of  the  Court.  The  jury  found  that 
the  question  of  fraud  was  not  sustained,  and  the  plaintiS  was  dis- 
efaaiged.    The  creditors  appealed  to  this  Court 

Thai,  H.  HewBg  for  Appellants. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Tbrht,  0,  J., 
ooDcurring. 

This  was  a  contest,  before  a  jury  of  six  men,  on  the  ground  of  fraud. 

We  think  this  Court  has  jurisdiction  of  this  case,  on  appeal,  it  being 
one  of  the  special  cases  provided  for  by  the  336th  section  of  the  Prac- 
tice Act.  We  have  thought  it  best  expressly  to  decide  this  question 
of  practice,  in  limine,  though  by  taking  jurisdiction  of,  and  deciding 
many  cases  of  this  sort,  we  have  given  a  practical  recognition  of  the 
principle  heretofore. 

The  ci0e  was  trie#  on  Che  issue  of  frauds  and  facts  having  been 
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introduced  tending  to  show  that  the  insolvent  had  made  and  caused  to 
be  recorded  a  sham  d^ed  for  property  shortly  before  his  application, 
which  property  was  not  included  in  his  schedule.  The  Court  instructed 
the  jury,  "That,  to  find  the  charge  of  fraud  sijptained,  they  must 
believe  the  deed  made  with  intent  to  defeat,  hinder  or  delay  creditors, 
and  to  have  been  actually  delivered  to  the  grantees;  that  proof  of 
Tecord  was  no  proof  of  delivery/*  etc.  In  this  the  Court  clearly  erred. 
There  may  be  a  delivery  without  recording  the  deed,  and  a  recording 
without  any  delivery.  But  as  the  record  can  only  be  made  after 
acknowledgment,  by  the  grantor,  of  execution  and  delivery,  this  is  cer- 
tainly some  proof  of  the  delivery.  But  the  fraud  was  as  complete 
without  the  actual  delivery  as  with  it;  if  the  grantor  made  a  sham 
deed,  and  had  it  recorded,  and  reserved  from  his  sdhedule  the  prop- 
erty in  the  deed,  and  this  with  the  view  of  defrauding  his  creditorB^ 
T^e  proof  of  fraud  would  be  complete. 

The  judgment  is  reversed,  and  the  cause  remanded. 


LTSMAN,  Admr.  v.  EARLY  et  dL 

In  an  action  of  foreclosure  of  a  mortgage  broiiglit  by  the  admlntatrator  vpon  a 
note  and  mortgage  given  to  the  Intestate  In  his  lifetime,  a  witness,  whose  wlte 
Is  a  sister  and  heir  of  the  deceased.  Is  incompetent  upon  the  gronnd  of  Interest. 

Appeal  from  the  Eleventh  District,  County  of  Placer. 

This  was  a  bill  to  foreclose  a  mortgage  upon  a  mining  claim  given  to 
secure  the  payment  of  a  promissory  note.  The  action  was  on  the  note 
and  mortgage. 

The  note  and  mortgage  were  given  to  one  Michael  Lisman,  who 
since  died,  and  the  suit  was  brought  by  his  administrator.  On  the 
trial,  the  plaintiff  introduced  as  a  witness  one  Heitch,  who  testified  on 
his  f>oir  dire,  that  his  wife  was  a  sister  and  one  of  the  heirs  of  tbe 
deceased.  Defendants  objected  to  this  witness  on  the  ground  of  inters 
est    The  Court  overruled  the  objection,  and  the  witae«  was  ftUoned 
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to  testify.  The  cause  was  tried  by  a  juiy,  who  returned  a  verdict  for 
tiie  plaintitfy  and  judgment  was  entered  thereon*  Defendants  appealed 
to  this  Court 

TuifU  A  Hillyer  for  Appellanti. 

Thomas  d  Hawkins  for  Bespondent. 

Tbrrt,  C.  J.,  deliveied  the  opinion  of  the  Court — Baldwik,  J., 

ooncQiring. 

There  is  no  doubt  Ihat  the  witness,  Hertch,  was  incompetent  on  the 
ground  of  interest,  and  his  testimony  was  improperly  admitted. 

It  is  urged  by  respondent^  that  this  being  an  equity  case,  the  Court 
win  not  leveree  because  of  the  admission  of  improper  evidence,  but 
will  proceed  to  examine  and  decide  the  case  upon  the  legal  evidence 
in  the  record.  This  is  the  ordinary  and  proper  course  in  such  cases, 
when  the  evidence  in  the  record,  excluding  that  improperly  admitted, 
is  satisfactory,  which  is  not  the  case  here,  as  it  is  by  no  means  clear 
that  the  judgment  can  be  sustained  by  the  record  without  the  evidence 
of  Hertch. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


SWAIN  &  MARSH,  Admrs.  v.  CHASE  rt  dL 

As  aflldaylt  for  an  order  of  the  publication  of  the  anmmona,  upon  the  ground  of 
the  ahsence  of  the  defendant,  which  states  that  the  defendant  conld  not,  after 
dne  dlllfrence,  he  f onnd  In  th»  connty  where  the  aetlon  was  pending ;  that  aflUmt 
had  inquired  of  Fogg,  who  Is  an  Intlmata  friend  ef  defendant*  as  to  his  where- 
abonts;  that  Fogg  was  nnahle  to  Inform  him.  and  that  plaintiff  did  not  know 
wher«  defendant  conld  he  found  within  the  State,  Is  InsniBclent  to  anthorlse  the 
pahlfeatloD.  A  publication  made  upon  aneh  an  aAdaTit  will  not  giTe  the  Court 
Jnriadlctlon  of  the  person  of  the  defendant. 

The  law  presumes  nothing  In  faror  of  the  jurisdiction  of  Justices'  Courts,  and  a 
part7  who  asserts  a  right,  under  the  Judgment  of  a  Jnttke,  most  afflrmatlTSly 
ihsv  evciT  tact  neeessary  to  eoafer  such  Jarlsdietioa. 
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Appeal  from  the  Seventh  DiBtrict^  County  of  Contra  Coeta. 

This  was  a  bill  filed  in  the  Court  below  to  enjoin  the  collection  of  a 
judgment  obtained  in  a  Justice's  Court 

The  judgment  was  obtained  by  Allen  against  Chase,  upon  an  order 
of  the  Justice  publishing  the  summons  in  the  action.  The  order  was 
obtained  upon  the  affidavit  of  Allen ;  the  substance  of  which  is  set  oat 
i«  the  opinion  of  the  Court  Defendant  Chase  had  judgment  in  the 
Court  below,  and  Allen,  one  of  the  defendants  to  the  hilly  appealed  tP 
this  Court 

JET.  Allen  for  Appellant 

Whitman  &  Wells  for  Respondent 

Respondent  submits  tiiat  the  primary  point  to  be  settled  in  flifa  ease 
is  —  Was  the  judgment  of  the  Justice  of  the  Peace,  in  flSTor  of  H. 
Allen,  and  against  M.  S.  Chase,  valid? 

Respondent  contends  that  it  was  a  nullity,  and  void.  This  point 
settled  in  favor  of  respondent,  disposes  of  flie  case  decided  against  him. 

1st  Justice  of  the  Peace  cannot  take  any  jurisdicticm  by  implica- 
tion.   Van  Elten  tr.  Jilson,  6  Cal.  Rep.,  p.  19. 

2d.  In  favor  of  the  jurisdiction  of  a  Justice  of  the  Peace  nothing 
can  be  implied.  Everything  to  confer  jurisdiction  must  be  affirma- 
tively shown.    Whitwell  tr.  BarbouT,  7  Cal.  Rep.,  p.  64. 

3d.  No  presunjptions  of  law  are  made  in  favor  of  flie  regularity  of 
proceedings  of  Courts,  or  officers  of  special  or  limited  jurisdiction,  or 
of  proceedings  unknown  or  contrary  to  the  common  law,  even  when 
taken  by  Courts  of  general  jurisdiction;  these  parts  of  the  statute, 
which  are  essential  to  jurisdiction,  must  be  shown  to  have  been  strictly 
pursued,  or  the  proceedings  will  be  held  to  be  a  nullity. .  Thatcher  ». 
Powell,  6  Wheaton,  189;  Denninfir  v.  Corwin,  11  Wend.  651;  Bartle- 
man  v,  Jone?,  2  Yerger,  493;  Holmes  r.  Broughton,  10  Wend.  75: 
Mills  V.  Martin,  19  Johns.  34 ;  Hall  «.  Howe,  10  Conn.  520 ;  Starr  v. 
Scott,  8  Conn.  480. 

S\ich  being  the  law,  does  appellant,  by  his  proof,  bring  himself 
within  its  requirements?    He  introduces  what  puiportt  to  be-  fh«  Jus- 


SUPEEME  COUET  — JANUABY  TEEM,  1869.  985 

Bwain  ft  Marah  v.  Cliaie. 

tice'B  Docket  of  R.  A.  Madison^  said  to  be  a  Justice  of  the  Peace  of 
Contra  Costa  county.  This  is  no  proof;  it  is  not>  in  any  manner, 
authenticated.  It  is  not  signed  by  the  Justice,  nor  are  the  entries 
certified  by  the  Justice,  or  his  successor  in  office,  to  be  correct,  as  pro* 
7ided  by  statute.    See  Practice  Act,  sec.  605. 

If,  however,  it  be  proof  of  anything,  does  it  prove  that  personal 
jurisdiction  was  ever  obtained  of  respondent  Chase,  or  any  service  on 
him,  actually  or  by  implication  of  law. 

It  fails  in  that  it  does  not  appear  either  that  the  person  upon  whom 
service  is  to  be  made,  resides  out  of  the  State^  or  has  departed  from 
the  State,  or  cannot,  after  due  diligence,  be  found  within  the  State,  or 
conoeals  himself,  to  avoid  the  service  of  swmmona 

TsBBY^  C.  J.,  delivered  the  opinion  of  the  Court — ^Bau)win^  J., 
<!oncurring. 

The  proceedings  taken  in  the  Justice's  Court  in  the  suit  of  Allen  v. 
Ohase,  were  not  sufficient  to  give  the  Court  jurisdiction  of  defendant. 

An  attempt  seems  to  have  been  made  to  procure  service  by  publica- 
tion; but  it  does  not  appear  that  the  provisions  of  the  statute  were 
<X)mpIied  with.  The  affidavit  on  which  the  order  of  publication  was 
isBuedy  states,  that  defendant  Chase  could  not,  after  due  diligence,  be 
found  in  the  County  of  Contra  Costa;  that  he  had  inquired  of  one 
^ogg,  who  was  an  intimate  friend  of  Chase,  as  to  his  whereabouts; 
that  Fogg  was  unable  to  inform  him,  and  that  plaintiff  did  not  know 
where  Chase  could  be  found  within  the  State. 

The  statute  authorizes  service  by  publication^  when  the  party  to  be 
served  resides  out  of  the  State,  or  has  departed  from  the  State,  or  oan- 
not,  after  due  diligence,  be  found  within  the  State,  or  conceals  himself 
to  avoid  the  service  of  summons,  and  the  fact  shall  appear  by  affi- 
-davit^  etc. 

The  affidavit  of  AEen  does  not  show  that  Chase  had  left  the  State^ 
or  that  any  diligence  has  been  used  to  ascertain  his  whereabouts, 
beyond  inquiring  of  a  single  individual,  and  there  is  no  pretense  that 
he  was  concealing  himself  to  avoid  service.  It  was  wholly  insufficient 
to  authorize  the  order  of  publication. 

The  law  presumes  nothing  in  favor  of  the  ju^isdictioB.  9I  Ju^ices' 
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Courts;  and  a  party  who  asserts  a  right,  under  the  judgment  of  a  Jus- 
tice, must  aflSnnatively  show  every  fact  necessary  to  confer  such  juris- 
diction.   Van  Elten  v.  Jilson,  6  CaL  19;  Whitwell  9.  Barbour,  7 
Cal.  64. 
Judgment  aflSrmed. 


COMSTOCK  i;.  BHEED,  ei  al 

TiM  old  as4  anmeftnlnff  dlatinctlon  between  sealed  and  nnaealed  tnatrnmeiiti  Is 
done  away  with  by  onr  statute,  and  the  conitderatlon  of  a  sealed  bond  may  be 
Impeached  by  the  obligor,  in  the  same  manner  as  a  promissory  note  by  the  maker. 
The  Intention  of  the  Legislature  was  to  place  bonds  and  notes  on  the  same 
footing  in  respect  to  defense. 

To  constitute  a  consideration  to  a  bond  or  other  instrument  In  writing;  It  to  neccs- 
sary  that  some  advantage  to  the  promisor,  or  injury  to  tba  promisee,  should 
occur.  A  past  and  executed  consideration  is  not  sufficient.  When  the  debt  of 
A,  already  created,  is  promised  to  be  paid  by  B,  no  new  term  being  Introduced 
In  the  contract,  as  delay,  or  the  like,  tt  la  not  binding  vpon  B.  It  to  a  mere 
understanding  to  pay  another's  debt,  and  la  within  the  Statute  of  Fimnds;  and 
without  the  statute,  would  be  Toid,  as  being  without  consideration. 

Appeal  from  the  Fourth  District,  County  of  San  FranciBco. 

This  was  an  action  on  an  indemnity  bond  executed  by  the  defend- 
ants, and  payable  to  the  plaintiff.  The  condition  of  the  bond,  and  the 
defense  set  up  to  it^  are  briefly  stated  in  the  opinion  of  the  Court 
The  cause  was  tried  by  a  jury,  who  returned  a  verdict  for  the  plain- 
tiff, upon  which  judgment  was  entered^  and  the  defendants  appealed 
to  this  Court. 

A,  Bennett  for  Appellants. 

I.  There  was  an  entire  want  of  consideration  for  the  instniment 
sued  upon.  The  consideration  for  the  instrument  sued  upon  was  a 
by-gone  transaction;  these  appellants  were  strangers  to  the  consider- 
ation at  the  time  of  the  execution  of  the  instrument,  and  in  order  to 
hold  them  liable,  it  was  necessary  to  show  some  consideration  moying 
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to  them  at  the  time  of  the  execution  of  the  instrument  sued  upon. 
Addison  on  Contracts,  23;  Story  on  Contracts,  sec.  855;  7  Cal.  Bep. 
32;  Chaffee  v.  Thomas,  7  Cow.  368;  7  Johns.  87;  8  Johns.  29;  10 
Johns.  243 ;  1  Caines,  583. 

II.  The  instrument  sued  upon  is  void  by  the  Statute  of  Frauds, 
the  consideration  not  being  expressed  on  the  face  of  the  instrument. 
Packer  v.  Wilson,  15  Wend.  343;  1  Denio,  226;  Bennett  v.  Pratt, 
4  Denio,  275. 

Thos.  (7.  Hambly  for  Eespondent  Dennis. 

L  In  answer  to  the  first  point  made  by  defendants,  it  is  only  neees- 
aaiy  to  recur  to  the  language  of  the  bond,  as  follows :  "  Should  the  . 
aboYe  named  obligors^  or  either  of  them,  immediately  after  the  rendi- 
tion of  such  judgment  against  said  Comstock,  pay  the  amount  of  said 
judgment  in  full,  and  hold  the  said  Comstock  entirely  free  and  harm- 
leas  from  the  consequences  thereof,  for  the  performance  of  which  acts 
on  the  part  of  said  obligors,  Breed  et  al.,  the  said  Comstock  haa  paid 
and  surrendered  a  good  and  lawful  consideration,  to  the  full  satiafac- 
tion  of  said  obligors,  and  for  which  they  are  firmly  bound  and  hereby 
acknowledge  the  receipt,  then,**  etc. 

Now,  what  is  the  consideration  of  the  bond  ?  Why,  a  payment  and 
surrender  to  Frothingham  &  West,  at  the  time  the  bond  was  executed, 
of  a  good  and  lawful  consideration;  solemnly  so  admitted  by  them, 
under  their  hands  and  seals. 

Can  they  now  allege  that  there  was  no  consideration  but  an  advance 
of  money  to  Breed  a  long  time  before?  By  no  means;  and  they  are 
clearly  estopped  from  denying  this  consideration. 

TI.  Nor  ia  the  bond  void  under  the  Statute  of  Frauds,  as  defend- 
ants allege.  They  say  it  is  an'  undertaking  for  the  naked  precedent 
d^t  or  default  of  another,  and  that  no  consideration  is  expressed, 
other  flian  the  money  advanced  to  Breed. 

The  statute  requires  "  some  note  or  writing  ^  expressing  the  con- 
sidecation.  Now  what  is  the  meaning  of  the  tenn  **  expressing  a  con- 
sideration ?  '^  I  take  it  to  mean  alleging  a  consideration.  What  does 
** value  recdved"  in  a  note  mean?  Why,  it  simply  ali^^ges  a  conaid- 
eration.   What  does  our  bond  say?    **  A  good  and  valuable  considera- 
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tion  paid  and  nirrendered/'    This  is  ^rely  a  very  strong  and  clear 
•complianoe  with  the  statute^  and  wholly  fulfills  its  demand. 

Baldwin,  J^  delivered  the  opinion  of  the  Court — FielDj  J^  oon- 
<5urring. 

This  suit  was  brought  on  a  bond  of  indemnity,  on  which  bond 
Frothingham  and  West  were  sureties,  not  connected,  except  as  herein- 
after stated,  with  the  consideration.  The  bond  recites  and  acknowl- 
edges the  general  consideration  of  value  received  and  surrendered,  and 
is  conditioned  to  pay  to  Comstock,  who  was  a  Receiver  in  a  certain 
(pending  suit  in  one  of  the  Courts  of  San  Francisco,  between  Breed 
and  Dennis,  such  monc3's  advanced  by  Comstock  to  Breed,  as  the 
Court  might,  by  judgment,  order  to  be  paid  by  Comstock.  The  defense 
set  up  by  these  sureties  is,  that  these  moneys  had,  some  five  months 
before  the  execution  of  the  bond,  been  advanced  by  Comstock,  with- 
out the  instance  or  any  participation  in  the  transaction,  by  t^ese  sore- 
ties;  and  they  say  that  this  being  the  only  consideration  for  their 
•covenant,  it  is  nudum  pactum. 

This  raises  the  question:  1st.  Whether,  at  law,  the  conaid^ration 
of  a  sealed  instrument — it  expressing  a  consideration  —  may  be 
impeached  by  an  obligor?  and,  2d.  If  so,  was  the  fact  assarted  oom- 
petent  proof  of  a  want  of  consideration?  The  first  question  is 
answered  by  the  statute,  (C.  L.,  p.  165)  which  expnessly  givea  tiiis 
right  to  the  obligor.  The  old,  unmeaning  distinction  between  sealed 
and  unsealed  instruments,  is  destroyed  by  the  statute,  and  it  was  the 
design  of  the  Legislature  to  place  bonds  and  notes  on  the  same  footing 
in  respect  to  defenses.  It  is  well  settied,  that  though  a  oonaderatioii 
be  recited  in  a  note,  the  defendant  may  show  that  in  &ct  there  wns  no 
consideration;  and  the  same  rule  holds  as  to  bonds. 

In  order  to  constitute  a  consideration,  it  is  neoeesaiy  tiiat  some  ad- 
vantage to  promisor,  or  injury  to  promisee  —  the  deigree  not  material 
—  should  occur.  A  past  and  executed  consideration  is  not  sufficient. 
If  the  debt  of  A  already  has  been  created,  the  mere  promise  to  pay  it 
by  B  —  no  new  term  being  introduced  into  the  contract*^ as  dday. 
or  the  like,  is  not  binding.  It  is  a  mere  undertaking  to  pay  another^ 
debt,  and  it  is  within  the  Statute  of  Frauds,  and^  wi&out  the  aiaicutc, 
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▼ould  be  Toid^  as  without  oonsideratioii.  Chaffee  v.  Thomas,  7  Gov. 
358;  Story  on  Cont^  see.  855. 

If^  therefore,  solely  in  consideration  that  Comstock  had  advanced 
fliis  money  to  Breed,  these  sureties  promised  to  repay  it»  evidently 
they  had  received  no  consideration  for  the  promise,  from  the  past  fact 
If,  having  advanced  the  money,  the  sureties  promised,  in  considera- 
tion of  Comstock's  not  calling  for  it,  xmtil  judgment  should  be  rend- 
ered against  him  for  it,  the  case  mi^t  be  different  We  do  not  see 
that  the  mere  fact  of  a  Beceiver  holding  moneys  in  trust  for  parties, 
paying  a  portion  as  an  advance  to  a  party  whom  'he  believes  or  sup- 
poses will  be  entitled  to  it,  is  such  an  illegal  consideration  as  to  vitiate 
A  bond  for  its  repayment.  The  Beceiver  may  hold  muoney  whioh  it  is 
apparent  or  very  probable  must  ultimately  go,  on  final  settlement,  to  a 
particular  person,  whose  conTenience  may  be  greatly  promoted  by 
receiving  it  in  advance  of  his  strict  right  to  it^  as  in  cases  of  adminis- 
trators or  other  trustees;  and  we  do  not  see,  if  he  chooses  to  take  tiie 
ride  of  making  a  premature  payment,  that  there  is  anything  opposed 
to  public  policy,  or  to  the  law,  in  the  act,  whidi  would  infect  a  bond 
of  indemnity  with  a  fatal  taint  of  illegality.  Such  an  advance  would 
rather  be  without  law,  than  against  law.  But  it  is  unnecessary,  per- 
haps, to  lay  down  any  definitiye  rule  in  tiiis  case  on  that  subject. 
The  record  does  not  show  any  consideration  beyond  the  recitals  in  the 
bcmd,  and  the  facts  alleged  in  the  defense. 

There  is  nothing  in  the  pmit  that  Dennis  stands  in  any  better 
position  than  Comstock,  to  whose  rights  and  plaoe  on  the  calendar  he 
seems  to  have  succeeded.  The  instructions  of  the  District  Oourt 
oppose  these  views. 

The  error  of  the  Judge  below  has  already  been  sufficientiy  indi- 
cated for  the  purposes  of  a  new  trial,  when  tbe  issues  can  be  deter- 
mined upon  the  principles  here  announced. 

Judgment  reversed  and  cause  remanded. 

TSb  ZIL— IS 
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HOUSEMAN  V.  CHASE  et  al. 

A  party  l|i  possession  of  public  land,  claiming  title  to  It,  must  be  pnsmned  to 
be  the  owner  of  It,  and  can  mortgage  it.  Where  another  party  enters  nnder, 
and  In  privity  with  the  title  of  the  mortgagor,  he  will  not  be  allowed  to  defeat 
the  mortgage  upon  the  ground  that  the  same  was  not  excented  In  pnmianea  sf 
the  SUtute  concerning  Chattel  Mortgagee. 

Appeal  from  the  Fourteenth  District^  County  of  Siernu 

A  statement  of  facts  appears  in  the  opinion  of  the  Court 

Verediih  S  Hawley  for  Appellants. 

I.  Upon  the  pleadings  and  proof  in  this  cause,  as  well  as  on  flie 
facts  found,  plaintiff,  Houseman,  was  by  law  entitled  to  the  judgment 
and  relief  prayed  for,  and  the  Court  below  erred  in  rendering  judg- 
ment  for  a  sum  of  money  only,  against  defendant  Keller,  and  refusing 
a  decree  of  foreclosure  as  against  said  Keller  and  said  defendantSy 
Chase  and  Chase.  Hutchinson  v,  Perley,  4  Cal.  B.  33;  Winans  9. 
Christy,  4  Cal.  R.  ?0;  Plume  v.  Seaward,  4  Cal.  R.  94;  Richards  v. 
Williams,  7  Wheat  R.  59;  Elridge  v.  Knolt,  Cons.  R.  lOS,  215; 
Pongar  v.  Weaver,  6  Cal.  R.  548;  Act  Concerning  Conveyances, 
Wood's  Dig.,  p.  100 ;  Act  in  Relation  to  Personal  Mortgage^,  Wood^ 
Dig.,  p.  108;  Merrill  v.  Gorham,  6  Cal.  B.  462. 

W.  W.  Upton  for  Respondent. 

Tekry,  C.  J.,  delivered  the  opinion  of  the  Court  —  Baldwdt,  J., 

concurring. 

This  was  a  proceeding  to  foreclose  a  mortgage  upon  certain  land  in 
Nevada  conntv,  given  by  one  Keller  to  plaintiff,  which  mortgage  was 
duly  aclmowleflged  and  recorded  in  the  proper  county. 

Defendant,  Chase,  who  was  the  vendee  of  Keller,  set  up,  by  way  of 
defense,  that  the  land  described  in  the  mortgage  was  public  land  of 
the  TTniterl  States,  and  that  the  mortgage  not  having  been  executed 
in  accordance  with  the  Statute  concerning:  Chattel  Mort^ges,  is  void 
as  to  defendant,  who  was  a  purchaser  without  actual  notice. 


SUPKEMB  COXJRT  — JANUABT  TEEM,  1859.         291 

People  V,  Miller. 

The  Court  gave  judgment  against  Keller  for  the  sum  mentioned  in 
the  note^  but  refused  to  decree  a  foreclosure  of  the  mortgage,  and 
plaintiff  appeals. 

At  the  time  of  the  execution  of  the  mortgage,  Keller  was  in  posses- 
sion of  the  property  claiming  title^  and  must  be  presumed  to  have  been 
the  owner  of  it  The  defendant.  Chase,  having  entered  under  Keller, 
and  in  privity  with  his  title^  cannot  be  allowed  to  dispute  it  in  this 
action.  The  mortgage  from  Keller  was  duly  acknowledged  and  re- 
corded, and  Chase  must  be  deemed  a  purchaser  with  notice. 

It  follows  that  the  judgment  of  the  Court  below  is  erroneous,  and  it 
is  reversed  and  the  cause  remanded,  with  direction  to  enter  a  decree 
foreclosing  plaintiff's  mortgage,  and  ordering  the  premises  to  be  sold 
to  satisfy  the  same. 


PEOPLE  V.  MILLEB. 

When  SB  Indfctment  for  marder  Is  nied  at  a  •vtatftnta  for,  arfd  In  plaeo  ot  aa 
Indlctaient  for  manslaughter.  It  nmst,  where  time  Is  material,  contain  the  arar- 
.  meat  as  to  time,  wbleh  wonld  ba  essential  In  an  ladletment  for  maaslanshter. 

It  is  generally  true  that  every  essential  fact  must  bs  stated  In  the  Indictment* 
and  this  means  eyery  fact  material  to  the  offense  of  which  the  party  may  ha 
conTleted,  and  the  allegation  of  a  day  within  the  parlod  of  limitation.  Is 
material,  whenerar  the  offense  is  subject  to  limitation. 

If  the  defendant  Is  ont  of  tha  State  a  portion  of  the  time^  It  mnst  ba  fo  ayarrad 
In  the  indictment  PrUna  faoie,  tha  lapse  of  time  is  a  goad  daf enaa ;  and  whaia 
tha  statutory  exception  is  relied  on,  it  mnst  ba  aat  np. 

AppeaIi  from  the  Fifth  District,  County  ot  San  Franciaooi 

The  facts  are  stated  in  fhe  opinion  of  fhe  Court 

Bohinson  A  Beatty  for  Appellant 

The  only  error  assigned  in  this  ease  is,  that  flie  indictment  sliow* 
that  fhe  offense  of  which  the  appellant  was  convicted,  was  committed 
more  than  three  years  before  the  indictment  was  found. 
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Sea  97  of  the  Criminal  Practice  Act>  (Wood's  Digest,  page  878) 
reads  as  follows :  '*  An  indictment  for  any  other  felony  than  mnrder, 
must  be  found  within  three  years  after  its  commission." 
•  It  is  admitted  by  the  Attorney  Oeneral,  that  if  the  proof  had  shown 
that  the  offense  was  committed  by  the  defendant  while  in  this  State, 
and  more  than  three  years  before  the  finding  of  the  indictment^  he 
conld  not  have  been  properly  convicted  of  the  crime  of  manslaughter. 

He,  however,  to  support  the  judgment  in  this  case,  relies  on  sec. 
242  of  our  statute,  which  reads  as  follows:  *'The  precise  time  at 
which  it  was  committed  need  not  be  stated  in  the  indictment,  but  it 
may  be  alleged  to  have  been  committed  at  any  time  before  the  finding 
of  tbe  same,  except  when  time  is  a  material  ingredient  of  the  offenae." 

He  argues,  that  although  the  indictment  allSges  the  offense  to  have 
been  committed  more  than  three  years  before  the  finding  of  the  indict- 
ment, yet  as  the  precise  time  is  not  necessarily  stated  in  the  indict- 
ment, the  offense  may  possibly  have  been  conmiitted  at  a  later  period 
than  that  charged,  and  within  the  three  years. 

Sec.  242,  cited  above,  is  simply  a  repetition  of  a  rule  of  criminal 
pleading,  which  is  to  be  found  in  every  elementary  work  on  criminal 
pleadiugs.  But  the  main  point  is,  when  time  is,  and  when  time  is  not, 
material  in  an  indictment.  At  common  law,  time  was  said  to  be  im< 
material,  for  the  simple  reason  that  there  was  no  limitation  to  indiot- 
menta  for  felony.    Page  301  of  Blackstone's  Commentaries,  note  1- 

When  there  is  a  statute  of  limitations,  time  becomes  so  far  a  mate- 
rial fact,  as  that  it  must  be  alleged  that  the  oflenae  was  eommitted 
within  tho  time  of  limitation;  that  is,  the  offense  may  be  charged  to 
have  been  committed  oa  some  day  certain,  and  that  d^^y  must  be 
within  the  time  of  limitation.     See  Chitty's  Criminal  Law,  p.  223. 

This  9»me  doctrine  Is  fully  endoreed  by  the  Supreme  Court  of  Ala- 
bama, in  the  case  of  the  State  v.  Beckwith,  Stewart,  page  318. 

The  statute  only  provides  th^i  the  ^  peecise  thne  n^  whidh  it  was 
committed,  need  not  be  stated.*' 

II  is  clear,  that  the  statute  requires  that  sosne  time  Ve  stated.  If 
it  was  a  case  of  murder,  any  day  might  be  stated,  because  there  is 
no  IhnHatien ;  therefore,  In  thia  case,  the  indictment,  as  an  indictment 
for  murder,  was  good;  but  at  an  isdietment  for  sianslauig^ter,  it  was 
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bad^  bcxsanse  it  should,  wi&in  itaelf,  show  a  state  of  f actB  whidi  would 
exempt  the  party  from  pimishment 

The  statute  makes  three  years  a  bar  in  e?ery  case,  except  when 
the  defendant  is  out  of  the  State  when  the  offense  was  committed. 
(See  sees.  97  and  99  of  the  Criminal  Practioe  Aet)  Heie  the  indict- 
ment shows  the  defa^dant  waa  in  the  State  when  the  offense  is  alleged 
to  have  been  eoiomiitted,  and  also  that  it  waa  committed  more  than 
three  years  before  the  finding  t>f  the  indictment  These  facts  e<m«- 
stitate  a  perfect  bar  to  the'prosecntion.  If  all  the  allegations  in  the 
indictment  be  true,  the  party  is  not  punishable.  How,  then,  is  it 
possible  to  punish  a  party  under  that  indictmeiit?  Clearly,  it  could 
not  be  done  in  any  other  way  than  by  a  waiver  of  his  pririlege  under 
flie  ^tute. 

The  only  authority  relied  on  by  the  Attorney  General  to  aapport 
this  case,  which  we  deem  it  necessary  to  notice,  is  the  one  in  9tfa 
Cewen^  page  SS5.  At  first  aigfat,  this  might  appesr  to  support  the 
ruling  of  the  Court  below;  but  <«  a  more  critieal  examfaiatioo,  it  is  in 
fact  rather  confirmatory  of  our  yiews.  The  Court  says:  ''Nan  cof^ 
stai,  on  this  motion,  but  that,  on  its  appearing  in  evidence  that  the 
crime  waa  perpetrated  more  than  three  years  previous  to  the  indict- 
ment being  found,  and  on  tiiiB  being  objected,  as  it  might  be  on  not 
guilty,  the  prosecution  then  answered,  by  proving  that  the  prisoners 
were  witMn  the  exception.''  Now,  it  is  clear  from  this  qnotatioEii, 
that  the  only  ground  on  which  tiie  indictment  is  sustained,  is  that  on 
its  appearing  (as  the  Court  admits  it  must  have  appeased  in  Hie  indict- 
ment) that  the  offense  was  committed  more  than  three  years  before  the 
finding  of  tiie  ixidiotment;  that  the  prosecution  tiien  showed  the  case 
was  taken  out  of  the  statute  by  the  absence  of  the  party.  If  it  were 
possible  to  show  any  facts  in  this  case  which  would  take  it  out  Of  the 
operation  xd  the  statute,  then,  the  authimty,  so  far  as  it  goes,  is  in 
favor  of  the  People.  If,  on  the  other  hand,  no  state  of  facts  exists,  or 
might  have  been  found  at  the  trial,  which  takes  it  out  of  the  Statute  of 
Limitations,  then,  we  contend,  it  is  good  authority  on  our  side.  It  is 
a  well  settled  rule  of  practice,  both  in  dvil  and  criminal  proceedings, 
that  the  aU$g§ii^  and  probata  mnst  coincide.    Yon  cannot  oontntdiek 
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your  oim  pleadingB.    The  only  apparent  exception  to  that  role,  is  in 
relation  to  allegations  as  to  time. 

The  only  case  where  the  time  of  a  promise  being  made  becomes 
material  is  when  the  Statute  of  Limitations  might  operate  as  a  bar. 
In  that  case,  the  time  must  be  stated,  so  far  correctly,  or  so  near  cor- 
rectly,  as  to  show  the  promise  is  not  barred  by  the  Statute  of  Limita- 
tions. See  3  Texas  Reports,  Swenson  ei  ai.  v.  Walker's  Adrnr.,  page 
95;  McClenney  v.  McClenney,  8  Texas  Reports^  page  196;  see  also 
2  Texas  Reports^  page  541. 

Attorney  Oeneral  for  Respondent 

Baldwin,  J.,  deliyered  the  opinion  of  the  Court — Tssbt,  0.  J^ 

concurring. 

This  was  an  indictment  for  murder,  under  which  the  defendant  was 
.convicted  of  manslaughter.  The  act  is  charged  to  have  been  com- 
mitted more  than  three  years  before  the  finding  of  the  bill;  and  tiiree 
years  is  the  period  of  Ihnitation  to  the  proeecution  of  the  offense  of 
manslaughter.  It  is  true,  that  a  party  may  be  convicted  of  man- 
slaughter under  a  general  indictment  for  murder;  the  indictment  for 
murder  answering  as  a  good  indictment  for  manslaughter.  But  when 
the  indictment  for  murder  is  used  as  a  substitute  for,  and  in  place  of, 
an  indictment  for  manslaughter,  it  must,  if  time  be  material,  contain 
the  averment  as  to  time^  which  would  be  essential  in  an  indictmoit 
for  manslaughter.  The  object  of  pleading  is  to  apprise  a  party 
of  the  precise  charge  made  against  him,  and  to  enable  him  to  defend 
himself  and  to  avail  himself  of  all  his  l^al  rights  and  privileges.  It 
ib  generally  true  that  every  essential  fact  must  be  stated  in  the  indict- 
m^it;  and  this  means  every  fact  material  to  the  offense  of  which  the 
party  may  be  convicted;  and  the  allegation  of  a  day  within  the  period 
of  limitation  is  material,  whenever  the  offense  is  subject  to  limitation* 
(Wharton  Cr.  L.,  pp.  Ill  and  114.)  If,  for  example,  robbery  was 
an  offense  not  barred  by  lapse  of  time,  but  larceny  was  barred  within 
a  y^Hx,  though  the  rule  is  that  every  robbery  includes  a  lareeny,  we 
apprehend  a  conviction  for  larceny  could  not  be  had  under  this  indiet- 
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ment  of  robbery,  if  it  were  found  after  the  period  of  limitation  for 
prosecutions  for  larceny. 

It  18  true  that  the  Statute  of  Linutationa  ezcludes  from  computa- 
tions the  time  the  defendant  may  be  out  of  the  State,  but  the  rule  iB, 
that  this  exception  must  be  stated  in  the  pleading.  ^Prima  fade,  the 
lapse  of  time  is  a  good  defense,  and  if  the  statutory  exception  is  relied 
on^  the  State  should  set  it  up.  This  is  the  rule  in  ciyil  pleadings 
imder  our  system,  and  it  is  not  less  strict  in  criminal  cases. 

The  case  in  9  Cowen,  cited  by  the  Attorney  General,  seems  to  be 
against  this  view,  but  that  case  stands  opposed  to  well  settied  prece- 
dents in  the  English  and  American  Courts.  The  contrary  doctrine 
seema  to  be  held  in  State  v.  Bockwith,  1  Stewart,  318;  Shelton  #. 
State,  1  Stewart  &  For.  208;  and  State  v.  Roach,  t  Haywood,  552; 
see  also  1  How.  Miss.  260;  Wharton  Cr.  L.  supra,  1  Chitty  Cr.  L. 
253. 

Upon  principle,  we  can  see  no  distinction  between  an  indictment 
for  murder,  which,  if  good  for  manslaughter,  shows  on  its  face  that 
the  crime  for  manslaughter  is  barred,  and  an  indictment  for  the 
special  offense  of  manslaughter  with  the  same  statement  as  to  time. 

We  cannot  hold  that  the  condition  of  the  defendant  under  the  more 
general  indictment  is  any  worse  than  if  the  indictment  were  for  the. 
precise  and  specific  offense. 

Judgment  reversed. 


STEIiTBACK  v.  FITZPATRICK  al  oL 

In  fta  actum  of  •jectment  to  reeo^or  tbo  poMenion  of  a  tract  of  land,  tho  plal^ 
tiff  moat  ayer  eltber  title  or  potseMlon.  The  mero  taking  from  the  land  a  por- 
tion of  the  hertego  growing  theroon.  It  not  saffldent  to  giro  a  rlgbt  of  pottenion. 

Hot  la  a  complaint  in  snch  action  fnlBelent,  whlcli  ftllt  to  aTcr  a  eontlanad 
adverao  holding  1^  the  defendant. 

Afpsai.  from  the  Twelfth  Distriot^  Covmtj.  q£  San  Francises. 
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Knl^t  ••  Fair. 

This  was  an  action  to  recover  the  possesfiion  of  a  lot  of  land  in  the 
City  of  San  Francisco. 

The  allegations  of  the  oomplaint  are  briefly  stated  in  the  opinion  of 
the  Court.  The  defendants  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained  by  the  Court  below,  and  judg- 
ment given  for  defendants.    The  plaintiff  appealed  ic  this  Court 

5.  W.  Brooks  for  Appellant 

Stanley  A  Hays  for  Respondent 

Terkt,  C.  J.,  delivered  the  opinion  of  the  Court  —  BAiowor,  J^ 

concurring. 

The  demurrer  to  the  complaint  was  properly  sustained. 

The  first  count  alleges  that  one  Spencer,  the  grantor  of  plaintiil^ 
was  seized  in  his  demesne  as  of  fee  and  right,  by  taking  the  esplees 
thereof  to  the  value  of  one  dollar,  and  that  plaintiff,  by  virtue  of  a 
conveyance  from  Spencer,  is  entitled  to  the  possession. 

This  is  not  a  sufficient  statement  of  a  cause  of  action^  under  our 
statute.  No  title  or  actual  possession  is  shown  in  the  grantor  of 
plaintiff,  and  the  mere  taking  from  the  land  of  a  portion  of  the  her- 
bage growing  thereon,  is  not  sufficient  to  give  a  right  of  possession. 

The  second  count  is  defective,  because  it  does  not  aver  a  continued 
adverse  holding  by  the  defendant. 

Judgment  affirmed. 


KNIGHT  V.  FAIR,  Shheiw. 

In  an  action  against  a  Sheriff  for  ipecia]  Oamacet,  reaoltlns  flroB  a  nfnaal 
the  part  of  the  Sheriff,  to  make  and  deUver  to  plaintiff  a  doed  to  entala  pi 
lees  purchased  by  plaintiff  at  SherllTs  sale,  when  there  is  no  allegation  In 
complaint  of  title,  nor  any  ayerment  that,  in  caae  the  deed  had  ba«i 
plaintiff  wonld  hava  heen  able  to  reeoTor  poaaesalon  of  tht 
IS  am4»  Ml*  soik  eomplaial  to 
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Appeal  from  the  Ninth  District^  Coimty  of  Siskiyoiu 

This  was  an  action  for  special  damage^  against  the  defendant,  as 
Sheriff  of  the  County  of  Siskiyou,  for  a  failure  to  deliyer  to  the  plain- 
tiff a  deed  to  certain  veal  estate  purchased  hy  the  plaintiff  at  an 
execution  sale,  made  hy  the  defendant  as  Sheriff  of  said  county.  The 
defects  of  the  complaint  are. stated  in  the  opinion  of  the  Court. 
Defendant  demurred  to  the  complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  Court  bilow 
snstained  the  demurrer,  and  judgm^t  was  entered  for  defendant. 
Flamtiff  appealed  to  this  Court 

J.  A.  Fletcheir  for  Appellant 
J.  B$rti/  for  Respondent 

The  complaint  ia  wholly  defective,  and  ^  under  no  enlightened  ej^ 

tern  of  jurisprudence  should  such  pleadings  he  upheld,  tending,  a.-* 
they  do,  to  obscure  the  true  issues  involved,  to  surpriae  litigants^  and 
embarrass  Courts  and  lawyers."  It  does  not  show  what  interest  or 
estate  Calhoun  had  in  the  premises ;  it  does  not  show  that  he  ever  bad 
8By  interest  whatever,  not  even  that  he  was  ever  in  possession  of  the 
premises,  or  of  any  part  thereof,  or  of  the  espleea  and  profits  thereof; 
«nd  Ihere  could  be  no  error,  under  the  most  liberal  rules  of  construc- 
tion, in  sustaining  the  demurrer,  where  the  plaintiff  shows  no  right 
whatever,  and  therefore  no  damages.  Pajme  ft  Dewey  v.  TreadweH, 
5  Cal.  310;  Gamer  v.  Marshall,  9  Cal.  268;  Bird  v.  Lkboe,  9  Cal.  1; 
Thembur^  v.  Hand,  7  Cal.  564. 

The  complaint  must  diow  in  what  manner  the  plaintiff  haa  sioa- 
tabled  damages.    Stevens  €t  at.  9.  Rowe,  Sheriff,  3  Detnto,  8S7. 

Baldvtin,  J.,  delivered  the  opinion  of  the  Court  —  Tbbit,  C.  Jo 
BoneuuiDg. 

Thia  otim  vias  for  damages  sustained  by  the  plaintiff,  by  reason  of 
ft#n?fu8al  of  the  defendaxU,  Sheriff  of  Siskiyou  county,  ta  execute  to 
him  a  deed  for  land  bought  at  public  sale:  but  the  complaint  is  fatally 
(tefoctiTe  in  tiiis,  that  it  alleges  special  damages,  arising  from  flie  in- 
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abilit}'  to  get  rents  and  profits  from  the  estate  —  a  tavern  in  Yreka  — 
without  averring  that  the  defendant  in  execution  had  any  title  to  the 
premises,  or  that  the  plaintiff,  if  the  Sheriff  had  made  him  a  deed, 
wonld  have  been  either  entitled  to  receive,  or  been  able  to  recover, 
possession  of  the  property,  or  rents  or  profits.  For  this  error  the 
Court  properly  sustained  the  demurrer. 
Judgment  afSrmed. 


EITTER  V.  PATCH,  Tax  CoLLBOTOi. 

All  Injunction  will  not  lie  to  restrain  the  eoUectlon  of  taxei  dne  on  pruperlj, 
nnlesa  it  be  shown  that  the  injnry  resnltln^  from  the  eoUeetion,  to  the  owner, 
wonld  be  irreparable.  An  aTerment  of  this  character  mnst  appear  In  the  bill, 
and  if  denied,  it  must  be  sustained  at  the  hearing* 

A  tax  is  not  a  cloud  upon  the  title  to  real  estate;  and  its  unlawful  eoUection. 
by  distress  or  seisnre  of  chattels,  Is  no  more  than  an  ordinary  trespaai. 

Appbal  from  the  Fourth  District,  County  of  San  FianeiBoa 

Thia  was  an  action  to  restrain  &e  defendant,  as  Tax  Collector  of 
the  City  and  County  of  San  Francisco,  from  the  collection  of  a  large 
amount  of  State  and  counly  tax,  assessed  upon  the  property  of  the 
plaintiff.  The  bill  avers  a  number  of  irregularities  in  the  assessment, 
and  in  general  terms  charges,  that  if  the  defendant  is  allowed  to 
enforce  the  collection  of  the  tax,  "  great  and  irreparable  injury  will 
be  done  him,**  (plaintiff).  There  is  no  averment  in  the  bill,  showing 
in  what  manner  this  injury  would  result  to  Uie  plaintiff,  nor  is  there 
any  charge  that  defendant  is  not  able  to  respond  in  damages  for  such 
illegal  act 

.  The  Court  below  issued  the  injunction  upon  the  complaint,  and  at  a 
final  hearing  of  the  case,  decreed  that  the  injunction  be  made  perpet- 
ual, and  the  defendant  be  forever  restrained  from  the  collection  of 
said  tax.    Defendant  appealed  to  tfiis  Court  • 

Shaffer,  Park  A  Eeydenfeldt  for  Appellant 
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J.  B,  Hart  for  Respondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Tbbst,  G.  J., 

concnrring. 

Injunction  to  restrain  the  defendant  from  proceeding  to  collect  a 
tax  on  personal  property. 

Waiving  other  obstacles  of  a  very  seriona  import^  which  oppose  the 
plaintiff's  proceeding,  we  think  that  the  bill  states  no  sufficient  ground 
for  equitable  interposition.  The  remedy  by  injunction  is  unauthorized 
in  cases  like  this,  except  where  the  injury  is  irreparable,  if,  indeed, 
that  furnishes  a  sufficient  ground  for  interference.  This  must  appear 
in  the  bill  by  some  issuable  ayerment,  and  be  sustained,  if  denied  at 
the  hearing.  It  is  not  show  that  the  Tax  Collector  would  not  be  aUe 
to  respond  in  damages.  On  the  contrary,  he  asserts  that  he  and  his 
sureties  are  amply  able  to  answer  in  any  damages  incurred  bj  pro- 
ceeding to  collect  the  tax.  The  tax  is  no  doud  upon  the  title  of  real 
estate,  and  its  collection,  by  distress  or  seizure  of  chattda^  is  no  nune 
than  ordinary  trespass,  if  the  tax  be  illegal,  or  the  conduct  of  the 
officer  unauthorized.  The  New  York  cases  (1  Abbott,  4;  A.  79; 
Ih.  250)  go  much  further  than  it  is  necessary  for  us  to  go,  in  this 
respect.  But,  if  the  principle  contended  for  be  adopted,  Chancery 
might  restrain,  from  anything  we  can  see  to  the  contrary^  every 
threatened,  unauthorized  invasion  of  real  or  personal  property.  This 
irould  be  to  throw  into  Chancery  a  great  portion  of  all  the  torts  oom- 
mitted  or  threatened. 

Judgment  reversed  and  bill  dismissed.  ' 


BERRI  v.  PATCH,  Tax  Collector. 

An  injanetion  wiU  not  lie  to*  restrain  the  collection  of  taxes,  unless  it  be 

shown  that  the  injury  to'tlfe  owner  would  be  irreparable. 
Bitter  v.  Patch,  Tax  Collector  (ante,  p.  299),  affirmed. 

AppeaIj  from  the  Fourth  District,  County  of  San  Francisco.' 
This  was  a  bill  to  restrain  the  defendant  from  the  collection  of  the 
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State  and  county  tax  assessed  upon,  the  property  of  the  plaintiff,  up<Mi 
the  ground  of  the  illegality  of  the  assessment  The  facts  are  the  same 
as  those  in  the  case  of  Sitter  v.  Patch,  Tax  Collector,  (arUs  p.  399). 
Plaintiff  had  judgment  in  the  Court  below,  and  defendant  appealed. 

Shaffer,  Park  <C  Heydsnfeldt  and  Tracy  for  Appellant 

Janes,  Lake  A  Boyd  for  Respondent. 

BMiDWiN,  J.,  delivered  the  opinion  of  the  Court  —  Field,  J.,  eon- 
earring. 

The  judgment  in  this  case  —  the  principle  being  the  same  as  that  In 
the  ease  of  Bitter  v.  Patch  —  is  reyersed,  and  bill  dismissed,  on  tiie 
authority  of  that  case. 


PEOPLE  ex  rel  TALLANT  et  al  v.  THE  BOARD  OP  SUPBB- 
VISORS  OF  SAN  PEANCISCO  COUNTY. 

The  People  m  rel.  HcLane  «.  Bond.  Assessor,  (lO  Cat  668)  afflrmed. 

The  Board  of  Saperrlsors  of  the  City  and  Ooonty  of  Saai  Franciseo,  hmy  ■• 
control  over  the  Treasurer,  In  the  payment  of  the  Interest  and  principal  «< 
the  Sinking  Fund  of  that  city.  The  allowance  or  disallowance,  andltiiis  m 
refusing  to  audit,  of  the  Board,  are  alike  Immaterial. 

Appkal  from  the  Fourth  District,  County  of  San  Franciacotk 

The  facts  sufficiently  appear  in  the  opinion  of  the  Ooort 

P.  P.  Tracy  for  Appellants. 

P.  M.  Haighi  for  Eespondents. 

Baldwin,  J.,  deliyered  the  opinion  offlie  Oonri  —  Tbkrt,  O.  S^ 
and  Field,  J.,  concurring. 


The  principles  of  this  case  haye  already  been  settled  in  the  eaaa  of 
The  People  9.  Bond,  Assessor,    10  Cal.  563.    Thia  is  a  fnandamus 
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to  compel  the  defendants  to  allow  the  Auditor  to  andit,  and  the 
Treasurer  to  pay,  the  sum  of  $197,000,  the  interest  and  Sinking 
Fund  for  the  years  1857  and  1858,  under  the  Act  of  May  1,  1851, 
entitled,  ''An  Act  to  authorize  the  Funding  of  the  Floating  Debt 
of  the  City  of  San  Francisco,  and  to  provide  for  the  payment  of 
the  same/' 

The  proceeding  was  discontinued  on  ttie  hearing,  as  against  the 
Auditor  and  Treasurer,  and  judgment  for  peremptoiy  n^tndamui  ren- 
dered against  the  defendants. 

We  have  already  held  that  the  Board  of  Supervisors  had  no  control 
over  the  Treasurer  in  respect  to  this  matter.  Their  allowance  or  dis- 
^owance,  auditing  or  refusing  to  audit,  are  alike  immaterial :  there- 
lore^  this  proceeding  against  the  defendants  is  improper.  For  this 
Teason  the  judgment  is  reversed  and  the  case  dismissed. 


HUNT  V.  WATERMAN  $t  A 

A  Tensor's  Moi  does  not  oslat  la  this  Stat*,  wliera  a  mortgait  siemitj  la 

for  tlie  purchase  money.    The  silent  Uen  of  the  Tendor  Is  sxtlngnlshed,  wh«ft- 

erer  he  manifests  an  intention  to  abandon  or  not  to  look  to  It    And  this  Intn- 
.    tlon  is  naairested  bj  takfais  other  and  Indepcadeot  teenrlty  iipoa  the  sams  laad, 

or  a  portion  oT  it,  or  on  other  land. 
The  taet  that  snch  mortgage  is  defective,  does  not  rtrlTS  the  llsn,  as  It  Is  tba 

intention  of  the  Tender  which  controls,  and  this  Is  as  well  tthown  hj  mm 

Ittforaial  aet  as  one  properly  dona. 
A  general  aTerment  In  the  complaint  —  to  eafores  the  ▼endor'a  llsn  —  that  tba 

mortgage  Is  defective  as  a  security,  Is  not  soffident  to  withdraw  tha  caaa  tnm 

the  general  roles  ahore  stated. 

Appeal  from  the  Eleventh  District,  County  of  El  Dorado. 

This  was  a  bill  filed  in  the  Court  below,  for  the  enforcement  of  a 
vendor's  lien  to  a  quartz  lode. 
The  fiicts  as  disclosed  by  the  opinion  of  (he  Court,  are  as  follows: 
In  this  case  the  plaintiff  seeks  to  enforce  a  vendor's  lien  for  the  pur- 
chase money  of  a  certain  quarts  vein  soM  by  the  nlaintifF  to  the  defend. 
ant»  and  charges  that  the  other  defendants  are  purchasers  of  the  prop- 


302         SUPEEMB  COUBT  — JANUABT  TBBM,  1869. 

Hunt  «.  WatermaiL 

erty  from  Waterman,  with  notice  of  this  indebtedness.  The  bill  shows 
that  the  plaintiff  took  a  mortgage  on  this  property  for  the  payment  of 
this  purchase  money,  but  avers  that  by  reason  of  some  defect  in  the 
deed  or  acknowledgment,  it  is  not  available  aa  a  security  for  the 
plaintiff's^  debt.  It  is  not  very  clear  whether  the  plaintiff  meant  to 
rest  his  claim  for  relief  on  the  mortgage  or  on  the  vendor's  lien,  or  on 
both.  But,  from  the  bill,  demurrer  and  decree,  we  take  it  Ihat  he 
abandoned  tke  notion  of  the  validity  of  the  mortgage,  and  relies  on  the 
vendor*s  lien. 

The  decree  is  for  the  enforcement  of  the  parol  or  tadt  lien.  De- 
fendants appealed  to  this  Court 

John  Hume  for  Appellants. 

First  It  appears  from  the  complaint,  that  at  the  time  of  the  sale 
to  Waterman,  plaintiff  took  from  him  a  mortgage  to  secure  all  the 
unpaid  purchase  money.  That  the  taking  of  said  mortgage  was  a 
waiver  of  a  vendor'sr  lien.  That  if  no  vendor's  lien  existed,  he  has 
shown  no  cause  of  action  against  the  defendants  appearing  in  this  suit 

Second.  That  the  vendor's  lien  was  equally  waived  in  this  case, 
whether  the  mortgage  was  properly  acknowledged  or  not,  aa  the  taking 
and  recording  the  mortgage  showed  an  intention  to  rely  upon  the 
mortgage,  and  not  upon  the  vendor's  lien. 

In  regard  to  the  first  point,  the  American  rule  as  to  what  will  be 
regarded  as  a  waiver  of  a  vendor's  lien,  is  vfiy  clearly  and  fully  laid 
down,  as  follows :  **  A  lien  will  be  considered  as  waived  whenever  any 
distinct  and  independent  security  is  taken,  whether  by  mortgage  of 
other  lands,  or  pledge  of  goods,  or  personal  responsibility  of  a  third 
person,  and  also  when  a  security  is  taken  upon  the  land  either  for  llie 
whole  or  a  part  of  the  unpaid  purchase  money,  unless  there  is  an 
express  agreement  that  the  implied  lien  shall  be  retained."  Vide 
Leading  Cases  in  Equity,  vol.  1,  pages  272,  273 ;  4  Kent,  151  to  153, 
3d  ed.;  Fish  v.  Qowland,  1  Paige,  20  to  30;  Cole  v.  Scott^  2  Waah. 
141 ;  Oilman  v.  Brown,  1  Mason,  192,  221 ;  Little  v.  Brown,  2  Leigh's 
Bep.  383 ;  Conover  v.  Warren^  1  Oilman,  498 ;  Wilson  et  al.  v.  Graham 
et  al,  5  Munf.  297. 

It  appears  from  the  complaint  in  this  case,  that  a  mortgage  for  tta 
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unpaid  purchaee  money  was  taken  by  plaintiff,  and  by  him  caused  to 
be  reoorded,  which  was  a  waiver  of  the  vendor's  lien,  and  notice  to 
subsequent  purchasers  of  such  waiver;  and  that  plaintiff  relied  upon 
the  mortgage,  also  of  the  time  of  payment  of  the  money. 

An  unacknowledged  or  recorded  mortgage  is  a  higher  security  than 
a  vendor's  lien.  (Vide  Leading  Cases  in  Equity,  voL  1,  page  280; 
Oilman  v.  Brown  et  ah,  1  Mason,  192,  221.)  Neither  are  good  a^  to 
subsequent  purchasers  without  notice;  botii  are  good  betwe^i  the 
parties.  But  the  unacknowledged  mortgage  is  the  higher  security, 
being  a  lien  by  express  contract,  while  the  other  ^'  is  a  right  which  has 
no  existence  until  it  is  established  by  the  decree  of  a  Court  in  the  par- 
ticular case."    Oilman  v.  Brown,  1  Mason,  192. 

"  There  being  a  higher  security,  the  taking  of  it  will  be  a  merger^ 
waiver,  or  extinguishment  of  the  lower  security  upon  the  same  prop- 
erty, expressum  fadt  cessare  tacUum/*    Little  v.  Brown,  2  Leigh,  283. 

"When,  by  the  express  agreement  of  the  parties,  there  is  a  lien 
upon  the  estate  for  a  part  of  the  consideration  of  the  conveyance,  it 
excludes  the  idea  of  an  implied  lien  for  the  residue."  Fish  v.  How- 
land,  1  Paige,  31. 

Again,  any  conduct  which  shows  an  intention  on  the  part  of  the 
vendor  to  give  up  the  lien,  will  be  a  bar  to  its  prosecution.  Leading 
Cases  in  Equity,  voL  1,  page  273 ;  Fowle  v.  Bust's  Heirs,  2  Marshall, 
294;  Clark  v.  Hunt,  3  J.  J.  Marshall,  563. 

In  this  case  thdre  can  be  no  question  about  the  intention  of  the 
vendor  to  secure  his  debt  by  mortgage,  which  if  it  had  done,  would 
have  been  a  waiver  of  the  vendor's  lien.  He  expressly  alleges  in  his 
complaint,  that  he  took  the  notes  and  mortgage  therein  mentioned  to 
secure  the  purchase  money  impaid;  that  he  filed  the  same  with  the 
County  Becorder,  and  procured  the  same  to  be  recorded.  An  inten- 
tion then  to  rely  upon  the  mortgage  was,  at  the  time  of  the  execution 
thereof,  a  waiver  of  the  vendor's  lien. 

If  the  vendor  shall  have  since  found  that  his  mortgage  was  not  exe- 
cuted in  accordance  with  the  provisions  of  the  registry  laws  of  this 
State,  still,  having  once  relied  upon  it,  and  thus  waived  his  lien,  he 
cannot  now  go  back  and  restore  the  lien.  The  lien  once  waived  is 
gone  forever.    When  the  party  has  by  his  own  act  shown  his  intention 
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to  abandon  one  security  for  a  better^  he  cannot  afterwards  ask  a  Court 
of  Equity  to  repair  his  errors,  and  restore  him  to  rights  which  he  has 
lost  by  his  own  acts.  No  man  can  take  advantage  of  his  own  wrong, 
carelessness  or  n^ligence,  nor  will  a  Court  of  Equity  interfere  to 
relieye  him  from  the  just  consequences  of  the  same.  If  there  was  any 
defect  in  the  ^aeknowledgment  or  execution  of  the  mortgage,  which 
wotdd  prevent  it  from  being  considered  notice  to  third  persons,  tlie 
vendor  should  not  have  taken  it  It  was  his  duty  to  see  that  it  was 
properly  executed.  That  some  kind  of  acknowledgment  was  added 
to  tiie  instrument  is  certain,  because  otherwise  it  could  not  have  gone 
to  record. 

Thas*  E.  Hewes  for  Bespondent 

In  respect  to  the  allegations  in  the  complaint  relative  to  the  mort*- 
gage^  we  say,  that  it  does  not  appear  therefrom  that  a  mortgage  was 
in  fact  taken. 

The  complaint  speaks  of  it  as  a  ^  pretended  mortgage,**  which  tbe 
''defendants  claim  to  be  invalid,**  etc  It  virtually  asserts  that  the 
mortgage  constituted  no  lien,  and  the  defendants  admit  the  correct- 
ness of  the  assertion. 

To  avoid  any  question  upon  the  validity  of  the  mortgage,  we  relied 
upon  the  **  equitable  mortgage,**  or  lien  as  vendor,  held  by  us;  and  in 
so  doing,  we  think  we  have  done  no  act  of  which  fke  defendants  can 
complain.  Their  rights  are  in  no  manner  changed  or  impaired.  But 
conceding  the  validity  of  the  mortgage,  did  we  thereby  abandon  our 
vendor's  lien? 

This  question  is  passed  upon  in  Boos  v.  Ewing,  17  Ohio  Bep.  500. 
The  facts  in  that  case  are  very  similar  to  those  in^  this  case.  The 
authorities  in  that  case  are  carefully  reviewed,  the  question  elaborately 
discussed  both  by  Court  and  Counsel,  and  to  their  reasoning  and  argu- 
ment we  respectfully  direct  the  attention  of  this  Court  The  dedaion 
in  that  case  is  directly  in  point  and  in  our  favor. 

BALDwnfT,  J.,  delivered  the  opinion  of  the  Court — Tbbbt^  0.  J., 
and  Field,  J.,  concurring. 

The  question  in  this  case  is  directly  presented^  whether,  in  this 
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State,  a  vendor's  lien  exists  when  a  mortgage  security  is  taken  for  the 
purchase  money.  The  decisions  of  the  various  Conrts  have  been 
numerous  on  thia  branch  of  juxiaprudence,  and  are  not  harmonious. 
The  better  mlcy  supported  t>y  the  weight  and  number  of  the  author- 
ities, is  to  hold  the  silent  lien  of  the  vendor  extinguished,  whenever 
the  vendor  manifests  an  intention  to  abandon  or  not  to  look  to  it;  and 
it  is  held  that  he  does  this  whenever  he  takes  other  and  independent 
security  upon  the  same  land,  or  a  portion  of  the  same  land,  or  on 
other  land.  When  he  looks  to  other  security  he  loses  this  tacit  lien. 
Brown  v.  Gibnan,  4  Wheat.  290;  1  Mason,  212;  Fisk  v.  Howland, 
1  Paige  Ch.  R.  20,  where  the  authorities,  English  and  American, 
are  fully  reviewed. 

The  editor  of  Leading  Cases  in  Equity,  reviewing  the  case  of 
Macreth  t?.  Simmons,  (15  Vesey,  350)  cites  and  reviews  a  very  great 
number  of  cases  which  decide  and  discuss  the  general  doctrine,  and 
this  particular  point.  The  case  of  Boos  v.  Ewing,  (17  Ohio,  521) 
cited  by  respondent,  seems  to  be  the  other  way,  and  is  noticed  by  the 
editor  as  a  caae  opposed  to  the  general  current  of  decision. 

The  fact,  if  we  regard  the  averment  of  the  bill  as  properly  stating 
it)  that  the  mortgage  was  defective  in  itself,  or  its  acknowledgment, 
does  not  help  the  plaintiff.  For,  as  we  have  seen,  the  question  is  as 
to  the  intention  of  the  vendor,  which  is  as  well  shown  by  an  informal 
act  as  one  regularly  done.  If  the  mortgage  was  properly  executed, 
it  may  be  enforced,  of  course;  but  the  whole  case  seems  t6  rest  here 
on  the  validity  of  the  vendor's  lien.  It  is  not  stated  how,  or  in  what, 
the  mortgage  was  defective,  and  this  general  and  loose  averment  is 
not  sufficient  to  withdraw  the  case  from  the  influence  of  the  general 
rule  we  have  announced. 

That  the  case  may  be  fairly  tried  upon  its  meri:t8,  in  view  of  the  law 
as  we  have  held  it  to  be,  the  decree  is  reversed,  and  flie  oanae  re* 
manded  for  further  proceedings  on  another  tiiaL 
rou  xu.^ao 
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ISAAC  STEVENS  v.  IRWIN,  Sheriff. 

A  anbscribin?  witness  to  a  written  Instrnment,  if  within  tbe  Jurisdiction  of  the 
Court,  must  be  produced,  or  some  sufficient  reason  given  for  hia  abaenoe. 

Within  the  Jurisdiction  of  the  Court,  is  meant,  within  the  States 

A  power  of  attorney,  not  affecting  real  estate,  is  not  required  to  be  recorded,  and 
the  fact  of  such  instrument  being  acknowledged  and  recorded,  does  not  author- 
ize it  to  be  read  in  evidence  without  proof  of  its  execution. 

A  witness  who  is  called  to  impeach  another,  may  answer  that  he  would  not  heliere 
such  other  witness  on  oath.  This  has  been  the  uniform  praetict  in  this  Btate, 
and  no  injury  has  resulted  from  such  practice. 

Appeal  from  the  Fourteenth  District,  County  of  Siemu 

This  was  an  action  of  replevin  to  recover  certain  personal  propert}', 
taken  by  the  defendant,  as  Sheriff,  under  a  process  against  B.  C. 
Stevens, 

The  plaintiff  had  judgment  in  the  Court  below,  and  defendant 
moved  for  a  new  trial,  which  was  denied,  and  he  appealed  to  this  Court. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Court 

VancUif  &  Stewart  for  Appellant 

1st  The  Court  erred  in  admitting  the  testimony  of     '  as 

to  the  handwriting  of  Cooke>  a  subscribing  witness  to  the  power  of 
attorney.  » 

2d.  The  Court  erred  in  permitting  the  question  to  be  asked  the 
witness  McCummings,  whether  he  would  believe  James  Morgan  under 
oath. 

3d.  The  Court  erred  in  overruling  defendant's  motion  for  a  new 
trial. 

Counsel  discussed  the  facts  at  considerable  length,  and  referred  to 
the  following  authorities  in  support  of  the  second  assignment  of  error: 
1  Greenleaf  s  Evidence,  sec.  461 ;  Phillips  v.  Eingfield,  1  Appleton, 
376. 

B.  E.  Taylor  for  Respondent 

Ist  The  first  point  made  by  appellant,  is  not  well  taken.  Conced* 
ing  that  the  Court  erred  in  admitting  the  testimony  of  Musser,  the 
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defendant  was  not  prejudiced,  thereby.  The  power  of  attorney  could 
have  been  admitted  in  evidence  without  proof  of  the  handwriting  of 
the  Bobscribing  witnesB.    Wood's  Digest,  page  103,  sec.  29. 

2d.  It  was  no  error  to  permit  the  impeaching  Witness  to  testify 
whether  he  would  believe  the  witness  Morgan  on  oath.  Johnson  v. 
The  People,  3  Hill,  178;  People  v.  Sector,  19  Wendell,  679;  State 
V.  Boswell,  2  Dev.  209  and  '10;  2  11.  522;  Fulton  Bank  v.  Bene- 
dict, 1  Hall  N.  Y.  S.  C.  B.  558;  Chess  v.  Chess,  1  Penn.  E.  82; 
2  PhiL  Ey.  432;  Cowen  &  Hill,  Notes  to  PhiL  Et.,  part  2,  pp.  754 
to  768. 

Baudwik,  J.,  delivered  the  opinion  of  the  Court  —  Tsbby^  0.  J., 

concurring. 

This  was  an  action  of  replevin  against  the  Sheriff  for  certain  chat- 
tels. The  question  before  the  jury  was  one  of  fraud,  the  defendant 
setting  up  that  the  goods  were  in  possession  of  one  B.  C.  Stevens^  a 
brother  of  plaintiff,  against  whom  the  defendant,  as  Sheriff,  had  pro* 
cess;  the  plaintiff  asserting  that  the  goods  were  his,  and  that  B.  C. 
Stevens  was  only  his  agent,  managing  and  controlling  his  business, 
and  without  interest  or  ownership  in  the  property.  I^he  business 
rieems  to  have  been  conducted  in  the  name  of  the  plaintiff,  who  was 
shown  to  have  been  absent  from,  if  not  residing  out  of,  the  State.  The 
case  appears  to  have  been  closely  contested  on  the  proofs,  which,  as 
usual  in  such  cases,  were  conflicting,  circumstantial  and  numerous. 
The  apparent  possession  having  been  shown  in  the  defendant  in  the 
process,  it  became  important  for  plaintiff  clearly  to  explain  and  ac- 
count for  this  circumstance.  This  he  sought  to  do  by  showing  the 
agency  of  B.  C.  Stevens  for  him;  and  as  the  best  and  most  satisfactory 
proof  of  this  fact,  offered  a  power  of  attorney  from  the  plaintiff  to 
B.  C.  Stevens,  giving  him  power  consistent  with  his  acts  of  manage- 
ment and  control  of  the  property  and  business,  the  subject  of  inquiry. 
The  plaintiff  offered  to  prove  this  power,  which  was  attested  by  one 
Cook,  of  San  Francisco,  as  subscribing  witness,  by  proving  by  a 
gentleman  present  at  the  trial  the  signatures  to  the  paper.  Against 
the  objection  of  defendants,  this  mode  of  proof  was  allowed  by  the 
Court;  and  this  ruling  is  assigned  for  error. 
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The  Court  erred  in  admittiBg  the  evidence.  The  subscribing  wit- 
ness was  within  the  jurisdiction  of  the  Couri;,  by  which  is  meant, 
within  the  State.  The  subscribing  witness  must,  in  such  cases^  be 
called,  or  some  sufficient  reasons  given  for  this  omission,  Jackson  v. 
Root,  18  Johns.  611. 

The  fact  that  the  power  was  acknowledged  before  a  Notary  or  a 
Justice  of  the  Peace,  and  recorded,  makes  no  difference;  for  this 
power  is  not  a  recordable  instrument  within  the  Registry  Acts;  it  does 
not  affect  the  title  of  real  estate,  even  if  that  would  be  sufficient  to 
admit  it  to  be  read  without  further  proof,  when  introduced  for  the 
purpose  of  affecting  other  property  than  the  realty. 

It  is  also  assigned  for  error,  that  the  Court  should  not  have  permit- 
ted a  witness  who  testified  to  the  bad  reputatiQU  of  another  witness 
whom  he  was  called  to  impeach,  to  answer  that  he  would  not  believe 
the  other  on  oath.  It  is  true,  Mr.  Greenleaf  on  Evidence^  (sec.  461) 
questioiffl  the  propriety  of  this  course,  but  Phillips,  Starkie,  and  other 
approved  writers,  and  many  adjudged  cases^  hold  it  to  be  proper;  anvi 
the  practice  in  this  State  has  been  uniform,  we  believe,  the  same  way. 
We  see  no  injury  in  the  practical  working  of  the  role;  it  may  some- 
times be  necessary  to  define  more  clearly  the  sense  the  witness  enter- 
tains of  the  standing  and  reputation  for  truth  of  the  impeached  wit- 
ness; and  we  do  not  think  it  advisable,  from  any.  m»e  question  of 
the  soundness  of  an  old  established  rule,  to  create  confusion  in  the 
practice.    The  error  already  noticed  is  decisive  of  the  case  h^e. 

Judgment  reversed  and  cause  remanded. 


BEEBE  V.  BROOKS  et  oL 

An  Indorser  of  a  promlmory  note,  after  maturity.  Is  miIMM  t 

notice  of  non-payment,  before  he  Is  liable  to  pay. 
The  law  requires  a  demand  to  be  made  within  a  rsaaoBabls  timt,  aad 

non-payment  mnst  be  seasonably  given. 

Appeal  from  the  Ninth  District^  County  of  Siddy<^ 
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Tliis  was  an  aetion  bvought  to  recover  a  anm  of  money  due  on  a 
piDmissory  note,  and  for  a  decree  of  sale  of  certain  personal  property 
pledged  for  the  payment  of  the  note* 

The  action  was  against  tiie  maker  and  indorser;  the  note  waa 
indorsed  after  it  fell  due.  Hhe  cause  was  tried  in  the  Court  below 
without  a  jury,  and  the  Ck>urt  found  aa  a  fact,  that  Herzog,  the 
indorser,  had  no  notice  of  the  dishonor  of  the  note.  Judgment  was 
given  for  the  plaintiff,  against  Brooks,  the  maker,  and  a  non-suit  as  to 
Herzog,  the  indorser.  Plaintiff  appealed  from  that  portion  of  the 
judgment  dismissing  the  action  as  to  Herzog. 

P.  L.  Edwards  fbr  Appellant 

L  The  indorsement  of  the  respondent  was  made  nearly  two  years 
after  the  maturity  of  the  note,  and  it  seems  difficult  to  conceive  the 
utility  of  any  demand  of  payment,  or  notice  of  noBrpayment,  after 
that  time.  The  note  was  negotiable,  and  to  give  the  ordinary  effect  to 
audi  demand  and  notice^  the  former  mmst  have  been  made  on  the  last 
day  of  grace,  and  the  latter  must  have  been  diligently  given  accord- 
ing to  the  circumstances  of  the  case.  Here,  however,  the  note  had 
been  long  due  when  the  respondent  made  his  indorsement. 

n.  Where  a  bill  or  note  is  indorsed  after  maturity,  the  indorsement 
is  equivalent  to  drawing  a  new  bill,  or  making  a  new  note,  and  the 
indoiaer  becomes  an  original  promisor.  Chitty  on  Bills,  215;  Story 
on  Pramiasory  Notes,  notes  p.  627,  sec  479. 

A  leading  case  in  support  of  our  position  is  tliat  of  Brown  v,  Davis^ 
3  Term  R  80;  see  also  Bank  of  North  America  v.  Barriere,  1  Yeates, 
(Pa.)  360;  Allen  «.  Bightmire,  20  John.  B.  365;  Hall  v.  Smith,  1 
Bay's  R.  330. 

It  is  conceded  that  there  are  many  anthorities  to  the  contrary;  but 
granting  that  there  are  such,  and  even  that  they  outweigh  those  in  our 
fawr,  we  still  insiat  that  upon  principle  and  right  reason,  the  law 
ought  to  be  pronounced  in  our  favor.  As  late  as  1849,  the  principal 
authorities  on  both  sides  of  the  questions  were  reviewed  in  the  State  of 
Pamaylvania,  and  the  true  doctrine,  as  we  think,  settled  in  our  favor. 
Jordan  v.  Hurst,  (12  Penn.  State  B.  269).  This  case  most  triumph* 
antiy  avenralea  that  of  MeEinney  ««  Crawford,  (8  Seigk.  A  B.  SUX 
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which  had  sought  to  overrule  The  Bank  of  North  America  i^.  Barrieie, 
1  Yeetes,  360. 

III.  There  is  a  large  and  respectable  class  of  cases,  in  which  the  rule 
as  to  notes  and  bills  indorsed  when  over  due  is,  that  demand  and  notice 
are  dispensed  with,  and  only  diligence  is  necessary  according  to  the  dr- 
cumstances.  In  other  words,  the  only  penalty  of  neglect  is  a  respon- 
sibility for  the  injury  which  it  actually  occasions  to  the  indorser,  and 
the  question  of  reasonable  diligence  is  always  a  question  for  the  jury. 
Chadwick  v.  JeflEers,  1  Richardson,  397;  Gray  p.  Bell,  2  lb.  67;  3 
lb.  71 ;  cases  cited  1  Amer.  Leading  Cases,  360. 

If  this  be  the  true  doctrine,  then  the  plaintiff  ought  not  to  have 
been  nonsuited;  but  the  question  ought  to  have  been  submitted  to  the 
jury,  whether  he  had  exercised  reasonable  diligence  in  trying  to  col- 
lect the  amount  of  the  note  from  the  maker. 

No  brief  on  file  for  Respondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tbbbt,  0.  J., 

concurring. 


The  assignment  of  errors  by  the  appellant  in  this  case  raises  but  ono 
question^  that  is,  whether,  if  a  note  be  indorsed  after  it  is  due,  the 
indorser  is  entitled  to  demand  and  notice,  before  he  is  liable  to  his 
indorsee?  The  authorities,  it  is  conceded,  are  not  consistent  But 
we  think  that  the  weight  and  number  are  both  in  favor  of  the  affirma- 
tive of  this  proposition.  It  would  be  a  useless  and  almost  an  endless 
task  to  review  them  all.  Mr.  Parsons,  in  his  recent  work  on  Con* 
tracts,  takes  this  view  of  the  question.  Parsons  on  Cont,  2  voL,  p. 
231,  note. 

We  think  that  the  rule  should  be  as  uniform  as  possible  in  its  opera- 
tion upon  the  same  description  of  commercial  paper.  Even  if  we  did 
not  consider  ourselves  foreclosed  by  authority,  we  should  hesitate  Icmg 
before  we  reached  the  conclusion  that  the  indorser  meant,  by  placing 
his  signature  upon  an  overdue  note  or  bill,  to  become  unconditionally 
liable  for  that  amount.  We  suppose  that  the  universal  understanding 
of  business  men  is,  not  that  an  indorsement  is  not  equivalent  to  a 
promissory  note  upon  which  the  indorser  may  be  sued  the  next  day,  bat 
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that  it  amounts  to  no  more  than  a  guaranty  of  the  solyency  of  the 
maker;  and  that  the  indorsee  may,  if  he  makes  demand  npon  the 
maker  and  fails  to  get  the  money,  have  recourse  upon  the  indorser. 
This  is  the  extent  of  the  indorser's  liability.  It  is  true  that  no  time  is 
expressly  limited,  as  in  cases  of  bills  or  notes  not  due,  for  demand  and 
notice  to  the  indorser;  but  the  law  requires  a  demand  to  be  made  in 
a  reasonable  time,  and  notice  of  def  axdt  seasonably  given.  No  notice 
having  been  given  in  this  case  to  the  defendant,  Herzog,  fbe  indorser, 
the  Court  below  properly  gave  judgment  for  him. 
Judgment  afiSrmed*  z 


BARRINGER  v.  WARDEN  rf  aL 

Where  a  complaint  ahows  prima  facie  upon  the  facta  atated,  that  tha  claim  or 
debt  upon  which  suit  ia  hrpn^ht,  la  barred  by  the  Statute  of  Limltatlona,  the 
defendant  may  take  advantage  of  the  defect  by  demarrer.  Bat  when  the 
complaint  doea  not  directly  show  prima  facie  a  case  for  the  operation  of  the 
statute,  a  demurrer  cannot  be  anstalned  on  thla  rronnd.  Thla  la  the  chancery 
rale,  nnder  the  Bngllah  ayatem,  and  aa  oar  pleadlnga  approximate  more  nearly 
to  the  chancery  than  the  common  law  form,  we  hare  adopted  the  former. 

The  provlalon  of  the  Statute  of  Frauda  which  reqolrea  the  promise  to  pay  the 
debt  of  another  to  be  In  writing,  ezpreasing  the  consideration,  doea  not  apply 
to  the  promise  of  ▲  to  pay  money  he  owea  by  contract  with  B,  to  C.  Tlila  la 
paying  A^a  own  debt,  and  creating  hla  own  obligation,  not  aaanmlng  another's. 

Where  A,  who  ia  Indebted  to  B,  promises,  hi  consideration  of  hla  release  Itj  B, 
to  pay  the  amount  to  C,  who  la  a  party  to  the  arrangement,  It  la  a  anfflclent 
conaideratlon  to  aupport  auch  promlae. 

Appeal  from  &e  Niiitb  District,  Comity  of  SifikiyaiiL 

This  was  an  action  to  recover  a  sum  of  money.  The  facts^  as 
alleged  in  the  complaint,  a^  as  follow: 

Some  time  in  the  year  1856,  J.  A.  Ripson  sold  to  Matthias  Woolsey- 
an  undivided  one*sixth  interest  fai  a  mining  claim,  and  placed  Woolsey 
in  possession.  The  transfer  was  in  writing;  Woolsey  was  to  pay  six 
hmdred  dollavs,  so  soon  as  his  share  of  the  claim  should  yield  that 
imoimt  of  money,  after  deducting  one  dollar  per  day  for 
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On  ihe  sixth  day  of  Noyember^  1856,  Bipson  assigned  to  plaintiff  his 
daim  on  Woolsey  for  six  hundred  dollars,  the  amount  Woolsey  had 
agreed  to  pay  for  the  interest  purchased  by  him.  After  this  assign- 
ment from  Bipson  to  plaintiff  of  the  debt  on  Woolsey,  the  latter  sold 
the  one-sixth  interest,  which  he  had  purchased  of  Bipson,  to  the 
defendants  in  this  suit,  at  the  same  price  and  upon  the  same  terms  as 
those  upon  whidi  he  had  purchased  of  Bipson.  Both  Woolsey  and 
the  defendants  had  notice  of  the  assignment  from  Bipson  to  plaintiS, 
and  at  the  time  of  the  sale  from  Woolsey  to  the  delendaata;  and 
in  consideration  of  such  sale,  and  in  further  consideration  that  plain- 
tiff would  accept  them  as  his  debtors,  and  discharge  Woolsey,  the 
defendants  undertook  and  promised  to  pay  to  plaintiff  six  hundred 
dollars,  as  soon  as  the  one-sixth  interest  purchased  by  them  should 
yield  or  be  entitled  to  that  sum,  after  deducting  one  dollar  per  day 
.  for  expenses.  The  complaint  avers  that  the  one-sixth  of  the  daim 
purchased  by  defendants  has  yielded  more  than  ^  hundred  dollars, 
after  deducting  one  dollar  per  day  for  expenses;  and  also  avers,  that 

on  the  day  of  May  or  June,  1858,  the  defendants  sold  and 

parted  with  their  entire  interest  in  the  o^e-^th  of  the  claim  pur- 
chased by  them  of  Woolsey,  but  have  failed  and  refused  to  pay  the  six 
hundred  dollars  to  plaintiff.  This  complaint  was  filed  October  16th, 
1858.    To  this  complaint  the  defendants  deionned  on  tibe  grounds : 

First  That  it  appears  upon  the  fact  of  the  complaint^  that  the 
cause  of  action  accrued  more  than  two  years  prior  to  the  commence- 
ment of  the  action;  and. 

Second,  That  the  agreement  of  the  defendants  to  pay  plaintiff  the 
six  hundred  dollars,  was  void  under  the  Statute  of  Frauds,  being  a 
promise  on  their  part,  not  in  writing,  to  pay  the  debt  of  anotiier. 

The  Court  below  held  that  both  grounds  of  demurrer  were  well 
taken,  and  gave  judgment  for  the  defaidaiKlii  team  whieh  plaintiff 
appealed  to  this  Court 

Clark  £  Oass  and  Buchner  tar  Appelant. 

I.  Plaintiff  did  not  become  the  assignee  id  the  debt  until  November 
6th,  1856,  whieh  was  within  two  years  next  preceding  the  institution 
»f  the  suit    Defendaata^  promise  to  pay  plaintiff  being  neoessarily 
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subsequent  to  plaintiff's  acquiring  the  debt  by  assignment,  their  prom- 
ise must  have  been  within  the  two  years.  Biit  there  is  still  another 
reason  why  the  Court  erred  in  holding  the  cause  of  action  to  have 
accmed  more  than  two  years  before  the  institution  of  the  suit;  no 
right  of  action  accrued  until  the  working  of  the  claim  had  yielded  tix 
himdred  dollars,  in  addition  to  one  dollar  per  day  for  the  expense  of 
working  it,  or  until  the  defendants  parted  with  their  interest  in  it»  and 
this  is  alleged  to  have  been  in  May  or  June,  1858,  four  or  five  months 
only  before  the  institution  of  the  suit 

Again,  in  this  case,  the  Statute  of  Limitations  cannot  be  taken  ad- 
vantage of  by  way  of  demurrer.  In  Sublette  v.  Tinney  et  al.,  (9  Cal. 
423)  this  Court  held,  that  where  it  appeared  upon  the  face  of  a  bill 
in  equity,  that  the  cause  of  action  did  not  accrue  within  the  time  lim- 
ited by  file  statute,  that  advantage  might  be  taken  of  Hie  statute 
by  demurrer.  In  actions  at  law,  however,  the  statute  must  be  spe- 
cially pleaded. 

Upon  the  second  ground  of  demurrer,  the  Court  below  equally  erred 
in  rendering  judgment  for  the  defendants. 

n.  The  promise  alleged  in  the  complaint,  and  upon  which  ibis 
action  is  based,  is  not  a  promise  by  the  defendants  to  pay  the  debt  of 
Wookey,  but  an  original  promise  on  their  part,  for  a  valuable  con- 
sideration,  to  pay  the  purchase  money  of  a  claim  purchased  by  them,  to 
the  plaintiff,  instead  of  paying  the  same  money  to  Woolsey,  from 
whom  the  purchase  was  made.  The  debt  was  their  own,  and  instead 
of  paying  the  money  to  Woolsey,  who  would  inmiediately  have  paid 
it  to  plaintiff,  they  agreed  to  pay  it  directly  to  plaintiff.  If  the  pay- 
ment by  them  to  plaintiff  would,  in  addition  to  satisfying  their  o^ti 
debt  to  Woolsey,  have  also  satisfied  the  debt  from  Woolsey  to  plaintiff, 
this  is  not  a  matter  of  which  they  can  complain,  or  which  is  to  their 
prejudice.  The  same  result  would  have  followed  if  they  had  paid  the 
money  to  Woolsey,  and  he  had  paid  the  same  money  to  plaintiff.  In 
either  case  both  dcfcts  would  have  been  discharged,  and  in  either  case 
the  debt  was  their  ovm  they  were  paying.  This  is  not  at  all  the  case 
provided  for  by  the  Statute  of  Frauds,  in  which  the  promise  is  re- 
quired to  be  in  writing.  The  statute  only  covers  the  case  where  A, 
without  being  indebted  to  B,  and  without  any  consideration  moving 
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him  tiiereto,  promises  to  pay  the  debt  of  B  to  C.  That  is  not  this 
ease,  where  A  purchases  a  house  of  B,  and  in  consideration  thereof, 
agrees  to  pay  the  price  to  C;  he  is  only  discharging  his  own  debt,  and 
such  a  case  is  not  contemplated  by  the  Statute  of  Frauds.  Brewster 
V.  Skelton,  8  Johns.  376. 

No  brief  on  file  for  Respondents. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tebbt,  C.  J., 
concurring. 

The  Court  helow  erred  in  sustaining  the  demurrer  to  the  complaint 
Although  it  is  true,  that  where  a  complaint  shows  prima  fade  upon 
the  facts  stated,  that  the  claim  is  barred  by  the  Statute  of  Limitations, 
the  defendant  may  take  advantage  of  the  defect  by  demurrer,  yet  it 
must  clearly  so  appear.  In  chancery,  under  the  English  system,  this 
was  the  rule;  at  law  it  was  otherwise;  there  the  statute  must  have 
been  pleaded;  but  as  our  pleadings  approximate  more  nearly  to  the 
chanoeiy  than  the  common  law  form,  we  have  adopted  the  equity  role. 
But  when  the  complaint  does  not  directly  show  prima  facie  a  case  for 
the  operation  of  the  statute,  a  demurrer  cannot  be  sustained  on  this 
ground*  In  the  present  instance,  the  six  hundred  dollars  were  not  to 
be  paid  absolutely  at  a  given  time,  but  this  sum  was  to  be  paid  as  soon 
as  the  payor's  share  of  the  claim  sold  should  yield  that  amount,  after 
deducting  one  dollar  per  day  for  expenses;  and  there  is  no  averment 
that  this  state  of  things  happened  within  the  statutory  limit  Nor  is 
the  case,  as  stated,  within  the  Statute  of  Frauds.  That  statute  re- 
quires a  promise  to  pay  the  debt  of  another  to  be  in  writing,  ezpresaang 
<he  consideration.  But  this  requirement  has  no  reference  to  a  promise 
by  A,  to  pay  money  he  owes  by  contract  with  B,  to  C.  This  is  his 
debt;  the  mere  direction  in  which  he  pays  it,  not  altering  the  character 
of  the  contract  from  an  original  obligation.  There  is  no  difference 
between  a  debtor  promising  to  pay  his  creditor  directly  so  much  money 
which  he  owes  him,  and  his  promising  his  creditor  to  pay  a  third 
person  the  same  sum,  by  agreement  between  the  three.  The  last 
promisor  is  paying  his  own  debt,  and  creating  his  own  obligation,  not 
assuming  another's.    This  has  been  often  decided,  and  is  too  obnoiis 
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to  require  authority  or  further  illustration  to  make  the  propoBitiou 
endent  Moreover,  the  promise  to  pay  the  six  hundred  dollars  is 
averred  to  be  a  promise  made  to  plaintiff,  in  consideration  of  plain- 
tifPs  discharge  of  Woolsey,  his  original  debtor;  and  this  is  a  sufSdent 
consideration  to  support  a  promise  made  directly  from  promisor  to 
promisee. 
Judgment  is  reversed  and  cause  remanded* 


STOCKTON  V.  GARFBIAS. 

Wben  defneant  cmiTey«d  by  detd,  to  plaintlfl,  «  traet  of  land,  «nd  tben  #■■ 
mbmiuently  a  dlapnte  botween  tbo' parties  reapecttng*  tho  boundary  line  of 
the  land  so  conveyed,  and  the  parties  snbeeqnently  made  an  agreement  fixing 
the  line:  H^id,  That  In  an  action  of  trespass  by  the  plaintiff  against  the 
defendant,  for  cutting  timber  upon  tiio  land  prorloos  to  such  agreement,  die 
defendant  was  not  estopped  by  tfao  agreement  In  showing  title  la  himself 
pre?iou8  thereta  It  was  competent  for  the  defendant  to  show  that  the  deed 
did  not  embrace  the  loons  In  ffuo. 

The  sgreement  would  not  retroact  so  as  to  show  that  to  bo  a  trespass  which  at 
the  time  was  lawfuL 

Held,  in  such  case,  It  was  error  in  the  Court  to  Instruct  the  jury,  that  the 
dellyery  of  the  deed  and  the  cutting  of  firewood  on  the  tract  was  sufllclent 
rrldenco  of  possession.  The  cutting  of  timber,  by  Itsdf;  waa  nelttiar  poa* 
session  or  title  as  against  the  owner. 

Appeal  from  the  First  District^  County  of  Los  Angeles. 

The  facts  sufficiently  appear  in  the  opinion  of  the  Court. 

Oeorge  Caiwdlader  for  Appellant 

P.  L.  Edwards  for  Bespondent. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tbbkt,  C.  J., 
tnd  FiBLD,  J.,  concurring. 

This  was  trespass  for  entering  upon  the  plaintiffs  land  and  cutting 
timber.  There  was  no  proof  that  the  plaintiff  was  in  adudl  pos- 
session of  the  spot  of  land  alleged  to  be  trespassed  on  at  the  time  of 
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tile  trespass.  The  plaintiff  had  bought  the  land  of  the  defendant,  and 
by  a  survey  made  of  the  premises^  it  was  ascertained  (or  is  asserted) 
that  the  lines  of  plaintiff's  tracts  as  given  by  the  deed,  did  not  embrace 
fhis  land.  But  the  plaintiff  attempted  to  show  that  a  few  days  before 
the  snit  was  brought,  but  after  the  trespass  complained  of,  the  plaintiff 
and  defendant  agreed  that  the  line  was  such  as  to  embrace  this  land. 
The  whole  question  of  fact  was  whether  the  catting  of  the  timber  was 
on  the  land  of  the  plaintiff  or  not.  It  was  contended  by  the  defendant 
that  it  was  not;  that  the  deed  did  not  comprehend  the  loctis  in  quo: 
and  some  evidence  by  the  Surveyor  and  others  was  given,  tending  to 
show  that  the  spot  was  not  within  the  deed.  How  the  fact  is  we  can- 
not say;  but  that  matter  was  a  question  peculiarly  for  the  jury.  If 
the  deed  did  not,  by  its  terms,  include  this  tract,  or  if  the  terms  of  the 
deed  were  ambiguous,  it  is  not  impossible  that  the  boundary  lines  may 
have  been  properly  settled  by  agreement^  or  that  the  admission  of  the 
defendant  may  have  been  proper  proof  of  their  location.  But,  conced- 
ing this,  it  is  dear  that  this  agreement,  if  made,  did  not  eetop  the 
defendant  from  showing  title  in  himself  previoudy  to  the  agreement. 
It  was  competent  for  him  to  show  that  by  the  deed  the  property  was 
not  that  of  the  plaintiff;  that  is,  that  the  deed  of  the  defendant  did 
not  embrace  the  Iocu8  in  quo;  and,  though  the  plaintiff  might  shov 
that,  by  agreement,  the  lines  were  settled,  this  agreement  would  not 
retroact  so  as  to  show  that  to  be  a  trespass  which  at  the  time  was 
lawful. 

The  Court  erred  in  instructing  the  jury,  under  the  circumstances, 
that  the  delivery  of  the  deed  and  the  cutting  of  firewood  on  the  tract 
was  sufficient  evidence  of  possession;  for  the  very  question  was, 
whether  the  premises  in  dispute  were  within  the  lines  of  the  deed,  ao 
that  the  delivery  of  the  deed  would  carry  the  title  to  euch  premises. 
The  cutting  of  timber,  by  itself,  of  course,  is  neither  possession  or 
title  —  certainly  not  as  against  the  owner,  as  the  defendant  claimed 
to  be  —  and  as,  perhaps,  if  his  construction  of  the  deed  were  zi^t, 
he  was  at  the  time  of  the  asserted  trespass. 
.    The  judgment  is  reversed  and  cause  remanded. 
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GBIPPITH  V.  GKOGAN  €t  al. 

Defendants  w«r«  Indebted  to  plaintiff  In  tlia  snm  of  $10,000;  milMeqvontly 
partiea  had  a  settlement,  and  defendants  gave  to  plaintiff,  In  part  payment 
of  the  debt,  a  note  of  third  parties,  for  $2,500^  whleb  was  reoelTod  by  plaln- 
tifl!  wlthoat  objection,  and  the  same  left  with  defendants  for  collection.  The 
note  was  not  paid  at  maturity,  and  plaintiff  demanded  the  amount  for  which 
the  notf  was  taken  in  settlement,  of  the  defendants,  who  paid  |1,250,  and 
gaTe  to  plaintiff  another  note  of  same  parties  for  the  balance,  payabla  In 
one  year:  Held,  In  an  action  by  plaintiff  against  the  defsndanta  te  fscorei 
the  balance  that  defendants  are  liable  for  the  anumnt. 

Unless  the  note  was  recelTed  by  express  agreement  as  payment,  tt  dfil  not  ex- 
tlBgulsh  the  debt.  It  only  operated  to  extend  the  time  of  payment  of  the 
debt,  to  the  time  the  note  fell  dne,  and  hence  the  Btatnte  of  Umltatloni 
woald  commence  running  only  from  that  time. 

The  acceptance  of  a  note  of  a  third  party,  by  the  creditor,  is  considered  as  ac- 
companied with  the  condition  that  tho  note  shall  be  paid  at  Its  matoxtty. 

The  obligation  of  the  debtor  to  pay  In  such  case,  does  not  rest  upon  notice  by 
Uie  creditDT  of  the  non-pafment  oi  tiie  nola^  but  upon  tha  fMt  th^t  the  note 
waa  not  paid ;  and  henoes  delay  on  the  part  of  the  creditor  In  calling  on  the 
debtor,  will  not  absolve  him  from  his  obligation  to  pay. 

A  part  payment  of  a  demand,  of  one  of  two  debtors,  will  not  discharge  nch 
debtor  making  the  payment,  from  the  paysMnt  of  the  balance.  His  <rt»llgatlon 
Is  to  pay  the  whole. 

Appeal  from  the  Twelfth  District,  County  of  San  Francdsoa 
This  was  an  action  to  recoTcr  a  sum  of  money. 

In  March,  1853,  the  plaintiff,  Griffith,  loaned  to  the  defendants, 
Grogan  ft  Lent,  $10,000,  for  which  they  were  to  pay  the  plaintiff  three 
per  cent,  per  month. 

In  December,  1854,  the  defendants  rendered  ilieir  accoimt  to  fiie 
plaintiff,  and  a  settlement  of  the  balance  due  was  made.  In  such 
acconnt  the  plaintiff  is  charged  with  a  note  -of  Hale  &  Tinoeit,  for 
$2,500.  This  note  was  receired  without  objeetion  by  the  plaintiff, 
and  was  then  left  by  him  with  the  defendants  for  collection.  TJpon  its^ 
maturity,  the  note  was  not  paid,  and  the  plaintiff,  after  some  months' 
delay,  calkd  upon  the  defendants  for  tlie  amount  for  which  it  was 
taken  in  the  settlement.  The  defendant,  Lent,  then  advanced  $1,2®0 
of  the  amount  in  cash ;  and  a  new  note  of  Hale  ft  Vincent  for  the  bal- 
ance, payable  in  one  year,  was  given  to  plaintiff.    This  arrangement 
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was  made  in  October,  1855,  under  the  supervision  of  Lent,  who 
appears  to  have  acted  upon  the  impression  that  his  own  liability  would 
be  discharged  by  the  payment  of  one-half,  his  copartnership  with 
Grogan  being  at  that  time  dissolved.  The  new  note  not  being  paid, 
the  present  action  was  brought  to  recover  the  balance  remaining  due 
upon  tiie  account  rendered  upon  the  settlement,  the  subsequent  pay- 
ment by  Lent  being  credited  thereon.  On  the  trial,  the  plaintiff  pro- 
duced Uie  new  note  of  Hale  &  Vincent,  and  offered  to  deliver  the  same 
up  to  the  defendants. 

The  oause  was  tried  by  a  jury  in  the  Court  below,  who  returned  a 
verdict  for  the  plaintiff  for  $1,717.77,  and  judgment  was  entered 
thereon.    Defendants  appealed  to  this  Court. 

Whitcomb,  PringJe  d  Felton  for  Appellants. 

L  It  will  be  seen  that  there  is  a  clear  distinction  between  ibe  case 
at  bar  and  the  case  where  the  note  or  bill  of  a  third  person  is  given 
for  a  pre-existing  debt.  In  the  case  at  bar,  after  the  first  settlement 
the  defendants  were  not  indebted  to  the  plaintiff  at  all ;  allowing  that 
the  first  settlement  was  fraudulent,  still  it  was  only  voidable,  not  void, 
and  until  actually  avoided  by  the  plaintiff  by  the  surrender  of  the  note 
which  he  received  on  the  settlement^  it  was  an  extinguishment  of  all 
claims  of  the  plaintiff  against  the  defendants.  The  plaintiff  had 
simply  a  right  to  avoid ;  this  right  he  has  never  exercised.  He  volun- 
tarily, and  with  full  knowledge  of  all  the  facts,  canceled  the  note  he 
received  in  settlement,  thereby  putting  it  out  of  his  power  to  rescind 
this  contract,  and  received  therefor  one-half  mon^  and  one-half  in  a 
new  note  of  Hale  &  Vincent,  made  payable  in  a  year. 

II.  The  second  point  which  we  make  is  this:  That  the  plaintiff 
should  have  alleged  and  proved  a  notice  to  defendants,  that  the  second 
note  was  not  paid,  and  have  demanded  the  payment  of  the  money 
before  bringing  suit 

Admitting  that  defendants  could  become  liable  to  plaintiff  at  all,  it 
would  only  be  in  case  the  second  note  of  Hale  &  Vincent  was  not 
mada  Now,  whether  this  note  was  or  was  not  paid,  was  a  fact  of 
which  plaintiff  alone  could  have  notice,  and  the  defendants  could  not 
know,  until  apprised  by  plaintiff,  that  the  condition  on  which  tbej  were 
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to  be  liable,  had  happened.  It  is  a  familiar  principle^  that  notice  and 
demand  are  necessary  before  bringing  anit,  where  tiie  liability  depends 
on  n  condition,  the  happening  or  non-happening  of  which  is  peculiarly 
nfithin  the  knowledge  of  the  person  in  favor  of  whom  the  liability  is  to 
accrue.  Now,  in  this  case,  on  the  hypothesis  that  the  plaintiff  re- 
ceived this  second  note  in  conditional  payment,  he  bonnd  himself  to 
use  reasonable  diligence  to  collect  it.  He  was  boimd  to  notify  the  de- 
fendants that  this  condition  —  that  of  nonpayment — on  which  their 
liability  depended,  and  the  happening  of  which  he  alone  knew  had 
really  happened,  and  that  they  were  liable.  He  had  no  right,  either 
AS  a  matter  of  law  or  common  sense,  to  commence  a  suit  on  a  liability 
of  the  existence  of  which  defendants  were  kept  in  ignorance  by  him- 
Klf.    Dayton  v.  Trull,  23  Wend.  345. 

Sidney  V,  Smith  for  Bespondent 

I.  That  the  taking  of  a  note  of  a  third  person  for  a  pre-existing 
debt,  is  not  payment  of  satisfaction,  except  it  be  so  expressly  agreed ; 
it  is  merely  an  extension  of  the  time  of  payment  of  the  original  debt. 

"Upon  this  point  the  doctrine  is  well  settled;  the  cases  are  all  re- 
Tiewed  in  2nd  American  Leading  Cases,  (pp.  162-196)  the  leading 
case  there  cited  being  Tobey  r.  Barber  (6  Johns.  98) ;  and  the  correct- 
ness of  the  doctrine  is  recognized  by  this  Court  in  Brewster  v.  Bours, 
5  Cal.  501. 

n.  Whether  it  was  the  intention  of  the  parties  that  the  note  was 
given  and  taken  in  full  discharge,  or  not,  was  a  question  for  the  jury. 
2d  Am.  Lead.  Cases,  180. 

III.  This  Court,  in  Armstrong  v.  Hayward,  (6  Cal.  183)  decided 
that  a  release  to  one  joint  debtor,  to  avail  either  him  or  his  co-debtor, 
must  be  a  technical  release  under  seal;  and  no  8ucl\  release  is  pre- 
tended in  this  case. 

But  the  appellants  say  there  was  no  pie-existing  debt^  and  that 
therefore  this  case  is  clearly  distinguished  from  the  class. of  cases  to 
which  respondent  has  referred ;  and  they  give  as  their  reason  for  it, 
that  GriflRth  never  rescinded  the  transactions  of  December,  1854, 
because,  with  a  full  knowledge  of  all  the  facts,  he  accepted  the  $2,500 
note,  and  ddivered  it  Up  to  Hale  at  the  time  of  the  settlement  in  Oc« 
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tober,  1866 ;  and  in  proof  of  this,  they  refer  to  Hale's  evidence.  They 
therefore  contend  that  there  was  an  entire  waiver  of  the  fraud  of 
December^  1864,  and  they  asked  the  Court  so  to  instruct  the  jury. 

The  Court  below  properly  refused  the  instruction  as  asked  for, 
because  it  is  well  set^ed  that  while  the  party  defrauded  may,  by  ac- 
cepting that  which  was  the  subject  of  the  fraud,  lose  the  right  to 
rescind,  yet  without  more,  he  does  not,  by  that  act  alon^  lose  his  rig^t 
to  recover  for  the  fraud.  Allaire  v.  Wliitaey,  1  Hill,  484;  Whitney 
V.  Allaire,  4  Denio,  664. 

lY.  It  was  not  necessary  that  notice  of  nonpayment  should  have 
been  given  to  Grogan  &  Lent. 

In  Dayton  v.  Trull,  (23  Wend.  346)  cited  by  appellants^  the  case 
was  not  that  of  a  note  of  a  third  person,  but  it  was  a  bill  of  exchange 
drawn  by  the  original  debtor  on  a  third  person,  which  bill  was  not  pro- 
duced, nor  was  it  shown  to  have  been  presented  for  payment 

The  authors  of  American  Leading  Cases,  (vol.  2,  page  183)  refer 
to  the  law  merchant  as  controlling  this  class  of  paper,  and  say  that  it 
is  the  duty  of  the  holder  of  such  paper  to  make  it  available  for  the 
purpose  for  which  it  is  given,  and  that  therefore  a  plea  that  the  plain- 
tiff has  taken  the  note  of  a  third  person,  on  account  of  the  cause  of 
action,  is  sufficient  to  create  a  bar  to  the  suit,  which  can  only  be  re- 
moved by  showing  that  the  ordinary  course  of  business  had  been  pur- 
sued with  reference  to  the  security  thus  taken,  and  that  it  has  notwith- 
standing proved  inadequate  as  a  means  of  payment 

Dayton  o.  Trull  was  decided  in  accordance  with  the  law  mi»ch«nt, 
which  requires  that  the  maker  of  a  bill  of  exchange  shall  be  notified  of 
the  presentment  and  nonpayment 

In  the  case  before  the  Court,  the  note  for  $1,600  waa  duly  pre- 
sented to  Hale  &  Vincent  for  payment,  and  payment  lefoaed.  Inas- 
much as  the  note  was  not  indorsed  by  Grogan  &  Lent^  nor  were  they 
parties  to  it,  it  was  not  necessary,  under  the  law  merdian)^  to  give 
notice  to  th«m. 

Field,  J.,  delivered  the  opinion  of  the  Court  —  Tbbb7,  0.  J.,  an'J 
Baldwin,  J.,  concurring. 

The  money  placed  In  the  hands  of  the  defendants^  in  March,  1853. 
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cannot,  in  strictness,  be  termed  a  deposit.  The  defendants  were  to 
have  the  use  of  the  money,  and  to  allow  interest  upon  it»  although  the 
plaintiff  was  at  liberty  to  withdraw  such  portion  of  the  same  as  he 
chose,  at  any  time.  It  was,  in  faet>  a  loan  payable  in  whole  or  in  part, 
on  demand.  In  what  manner,  therefore,  the  defendants  used  the 
money,  it  is  of  no  consequence  to  inquire.  It  was  to  them,  and  not  to 
any  iuTestments  of  the  money,  the  plaintiff  was  to  look  for  repayment. 

In  December,  1654,  the  defendants  rendered  their  account  to  the 
plaintiff,  and  a  settlem^  of  the  balance  due  was  made.  In  such 
account  the  plaintiff  is  charged  with  a  note  of  Hale  A  Vincent  for 
$2,500.  This  note  was  received,  as  it  would  appear,  without  objectioii 
by  the  plaintiff,  and  was  then  left  by  him  with  the  d^endants  for  col- 
lection. Upon  its  maturity,  the  note  was  not  paid,  and  the  plaintiff, 
after  some  months'  delay,  called  upon  the  defendants  for  the  amount 
f(ff  which  it  was  taken  in  the  settlement  The  defendant.  Lent,  then 
adyanced  $1,250  of  the  amount  in  oash,  and  a  new  note  of  Hale  & 
Tincmt  for  the  balance,  payable  in  one  year,  was  given  to  the  plaintiff. 
This  arrangement  was  made  in  Ootob»,  1855,  under  the  supervision 
of  Lent,  who  appears  to  have  acted  under  the  impression  that  his  own 
liability  would  be  discharged  by  the  payment  of  one-half,  his  copart- 
nership with  Qrogan  being  at  that  time  dissolved.  The  new  note  not 
bring  paid,  the  present  action  was  brought  to  recover  the  balanci^ 
remaining  due  upon  the  account  rendered  upon  the  settl^nent,  tho 
subsequent  payment  by  Lent  being  credited  thereon.  On  the  trial, 
plaintiff  produced  the  new  note  of  Hale  &  Vincent,  and  offered  to 
deliver  the  same  up  to  the  defendants. 

The  only  questions  mat^al  for  the  determination  of  the  case,  relate 
to  the  effect  upon  the  claim  of  the  plaintiff  of  taking  the  note  of  Halo 
&  Tincenf  in  the  settlement  of  December,  1854,  the  effect  of  tho 
renewal  of  the  note,  and  the  application  of  the  Statute  of  limitations 
to  the  demand. 

The  eonfiideintion  of  the  note  of  $S,500  is  of  no  moment  Whether 
given  for  a  loan  of  a  part  of  the  mone}'  received  from  the  plaintiff,  or 
upon  a  sale  of  flour,  is  immaterial.  The  only  point  for  ocxasideration 
relates  to  the  intention,  or  rather  the  agreement,  with  which  it  was 
reoeived  by  the  plaintiff.  Unless  received  by  eipieas  agzeement  a? 
roL,  XII.— 21 
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payment,  it  did  not  extinguish  the  debt  It  only  operated  to  extend 
until  its  maturity,  the  period  for  the  payment  of  the  debt  This  is  the 
settled  doctrine  as  to  the  notes  of  the  debtor,  or  of  third  persons^  taken 
for  an  antecedent  debt  Their  acceptance  is  considered  as  accom- 
panied with  the  condition  of  their  payment  at  maturity.  Thus  it  was 
said,  as  long  ago  as  the  time  of  Lord  Holt,  that  ^  a  bill  shall  never  go 
in  discharge  of  a  precedent  debt,  except  it  be  part  of  the  contract  that 
it  should  be  so/'  (Clark  v.  Mundal,  1  Salk.  124.)  And  that  where 
the  note  of  a  third  person  '*  is  given  in  payment  of  a  precedent  debt, 
it  is  always  taken  under  this  condition  to  be  payment^  if  the  money  be 
paid  thereon  in  a  convenient  time.'*  (Ward  v.  Evans,  2  Ld.  Bay- 
mond,  928.)  And  such  has  been  the  mle  in  England  ever  since.  The 
case  of  Tobey  v.  Barber,  (5  John.  68)  is  the  leading  American 
authority  on  the  point  in  question,  and  has  been  followed,  with  few 
exceptions,  in  the  several  States.  That  was  an  action  upon  a  cove- 
nant in  a  lease  to  pay  rent.  In  defense  to  a  part  of  the  claim,  the 
defendant  gave  in  evidence  a  receipt  of  the  plaintifF  of  one  hundred 
and  sixty-three  dollars,  purporting  in  terms  to  be  in  full  for  the  rent 
for  two  quarters.  The  plaintiff  then  proved  tiiat  the  note  of  one  Coffin, 
payable  in  four  months,  constituted  a  portion  of  the  money  named  in 
the  receipt;  that  CoflSn  failed  before  the  maturity  of  the  note,  and 
took  the  benefit  of  the  Insolvent  Act,  and  that  the  note  was  not  paid. 
The  admission  of  this  proof  was  objected  to,  but  the  Supreme  Court 
held  the  same  admissible,  and  in  its  opinion  said :  **  The  taking  of  the 
note  was  no  extinguishment  of  the  debt  due  for  the  rent  It  is  a  rule 
well  settled,  and  repeatedly  recognized  in  this  Court,  that  taking  a 
note,  either  of  the  debtor  or  of  a  third  person,  for  a  pre-existing  debt, 
is  no  payment,  unless  it  be  expressly  agreed  to  take  the  note  as  pay- 
ment, and  to  run  the  risk  of  its  being  paid;  or  unless  the  creditor 
parts  with  the  note,  or  is  guilty  of  laches  in  not  presenting  it  for  pay- 
ment in  due  time.  He  is  not  obliged  to  sue  upon  it;  he  may  return 
it  when  dishonored,  and  resort  to  his  original  demand.  It  only  postr 
pones  the  time  of  payment  of  the  old  debt  until  a  default  be  made  in 
the  payment  of  tiie  note.  (1  Salk.  125;  5  Term  Rep.  613;  6  Term 
Rep.  52;  7  Term  Rep.  66;  1  Esp.  N.  P.  3;  1  Cranch,  181;  Her- 
ring  9.  Sanger,  8  Johns.  Cas.  71,  and  Ro&et  v.  Merritt  and  Clapp, 
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2  Caines,  117.)  There  Ib  no  evidence  in  this  case  that  the  plaintiff 
agreed  to  run  the  risk  of  the  solvency  of  CoflBn,  and  to  take- the  note 
as  absolute  payment,  except  it  be  the  inference  arising  from  the  receipt 
itself,  and  that  is  not  enough  to  establish  such  a  positive  agreement/^ 

In  Jackson  v.  Weed,  (9  John.  310)  the  plaintiff  sned  for  goods  sold 
and  delivered,  for  which  the  note  of  a  third  person  was  taken^  and  a 
receipt  in  full  given;  and  it  was  left  to  the  jury  to  determine  whether 
the  plaintiff  had  agreed  to  receive  the  note  as  payment,  and  to  run  the 
risk  of  its  being  paid.  The  jury  having  found  for  the  plaintiff,  the 
Court  refused  a  new  trial,  and  in  its  opinion  said:  ^'The  l)ooks  all 
agree  that  there  must  be  a  clear  and  special  agreement  that  the 
vendor  shall  take  the  paper  absolutely  as  payment^  or  it  will  be  no 
payment,  if  it  afterwards  turn  out  to  be  of  no  value." 

In  Olcott  V.  Hathbone,  (5  Wend.  490)  the  cashier  of  a  bank,  on 
ihe  maturity  of  a  note,  accepted  a  check  of  a  third  person  for  part  of 
the  money,  and  a  new  note  for  the  balance,  and  thereupon  delivered 
up  the  old  note,  and  it  was  held  that  on  the  dishonor  of  the  check,  an 
action  would  lie  upon  the  original  note,  to  recover  the  amonnt  of  the 
check,  and  that  the  delivering  up  of  the  original  note,  was  not  evi- 
dence that  the  check  and  new  note  were  received  in  payment.  See 
also  Hays  v.  Stone,  7  Hill,  128 ;  Jaffrey  v.  Comish,  10  New  Hamp. 
505;  Porter  v.  Beverly,  10  Peters,  532;  Schemertron  v.  Laines,  7 
John.  311;  Elwood  v,  Deifendorf,  5  Barb.  398;  Tan  Eps  v.  Dillaye,  6 
Barb.  244;  Maye  v.  Miller,  1  W.  C.  C.  328. 

The  authorities  proceed  upon  the  obvious  ground  that  nothing  ii  to 
be  considered  as  payment  in  fact,  but  that  which  is  in  truth  such, 
unless  something  else  is  expressly  agreed  to  be  received  in  its  plaoa 
That  the  mere  promise  to  pay,  whether  by  the  original  debtor  or  a 
third  party,  cannot  of  itself  be  regarded  as  an  effective  payment,  is 
manifest.  Testing,  then,  the  case  at  bar  by  these  authorities,  the 
defense  fails.  The  only  evidence  that  the  plaintiff  received  the  note 
of  Hale  ft  Vincent  for  $2,500,  in  payment,  is  derived  from  the  account 
rendered  by  the  defendants,  and  his  own  allegation  in  the  complaint. 
Neither  are  evidence  of  an  agreement  to  receive  ihe  note  in  satisfao* 
tion  of  the  debt.  Neither  are  inconsistent  with  the  conditional  accept- 
ance of  the  same.    They  are  not  more  expressive  than  the  receipt  in 
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full  in  Tobey  v.  Barber  and  Johnson  i^.  Weed  or  the  surrender  of  the 
original  note  in  Olcott  v.  Bathbone.  And  all  the  attendant  and  snb- 
sequent  eircomstanoea  go  to  ahow  that  the  plaintiff  neTor  intended  to 
take  the  note  in  absolute  payment^  and  aaeume  the  liak  of  its  ultimate 
collection  upon  himself.  It  does  not  appear  that  he  knew  anything  of 
the  responsibility  of  the  makers;  and  it  is  not  reasonable  to  suppose 
that  he  would  have  released,  without  any  consideration,  a  claim  upon 
defendants,  who  were  abundantly  responsible,  for  the  note  of  parties 
of  whose  meaner  he  was  wholly  ignorant.  The  question  in  any  view, 
was  one  of  fact  to  be  determined  by  the  jury,  and  timx  finding  is  con- 
clusive. No  stress  can  be  placed  upon  the  delay  in  calling  upon  the 
defendants  for  payment,  after  the  maturity  of  the  note.  They  were 
fully  aware  of  its  nonpayment;  the  note  was  in  their  possession  for 
collection,  and  their  obligation  to  meet  its  amount  did  not  rest  upon 
any  notice,  but  upon  the  fact  that  it  was  not  paid  at  maturity. 

The  renewal  of  the  note  in  part  could  not  alter  the  original  rdations 
of  the  parties  as  debtors  and  creditors^  except  in  the  increased  exten- 
sion of  the  time  of  payment,  until  the  maturity  of  the  renewed  note. 
The  makers  were  at  the  time  wholly  insolvent^  and  their  insolvency 
was  known  to  the  plaintiff.  That  the  renewed  note  was  taken  under 
these  circumstances  in  satisfaction  of  the  balance,  is  at  least  highly 
improbable.  The  evidence  disclosed  by  the  record  does  not  establish 
any  agreement  to  this  effect,  and  the  presumptions  of  the  law  are 
against  its  existence.  The  whole  arrangement  appears  to  have  been 
made  under  the  supervisiDn,  if  not  by  the  direct  request^  of  Lent.  It 
may  be  that  it  was  the  expectation  of  Lent,  that  he  would  be  entirely 
released  of  responsibility  upon  the  whole  demand,  by  paying  his  por- 
tion. But  if  so,  he  was  mistaken  in  the  l^gal  effect  of  the  tomsaction. 
A  part  payment  of  the  demand  by  one  of  two  debtors,  was  no  consid- 
eration for  a  discharge  to  him  of  the  balance.  The  payment  of  the 
entire  amount  was  the  obligation  of  both;  the  partial  payment  was  but 
a  partial  discharge  of  the  existing  oMigation,  and  furnished  no  diaim 
for  tiie  relinquishment  of  any  rights  for  the  residue*  (Armstrong  v. 
Hayward,  6  Cal.  188.)  To  have  availed  him,  the  release  to  Lent 
should  have  been  a  technical  one  under  seal. 

The  Statute  of  Limitations  does  not  bar  the  ^^'^mfA    It  is  true. 
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that  the  action  ie  for  the  balance  due  upon  the  amount  rendered  in 
December,  1854,  and  were  it  not  for  the  notes  of  Hale  A  Vincent, 
the  Btatnte  would  have  run  against  the  demand.  These  notes  operated, 
however,  as  an  extension  of  the  period  of  payment,  until  October, 
1856^  and  the  present  action  was  brought  in  December  following. 

The  case  appears  to  hare  been  tried  upon  the  impression  that  it  was 
essential  to  the  plaintiffs  recover}'  to  make  out  a  misrepresentation  by 
one  of  the  parties  as  to  the  solvency  of  Hale  &  Vincent,  and  the  con-, 
sideration  of  their  note,,  and  several  of  the  instructions  asked  in  the 
Court  below,  and  several  of  the  points  mUde  in  this  Court,  are  founded 
upon  that  in^pression.  These  we  do  not  notice,  as  from  the  views  we 
have  taken,  they  aTe  entirely  immaterial  to  the  determination  of  the 
rights  of  the  parties. 

Judgment  affirmed* 


PEOPLE  V.  URIAS* 

whieb  charges  an  offenae  In  the  foUowlns  langaaga  li  fntaflleleBtt 
*Ia  aad  npott  oaa  John  Proytaao  felonloualy  did  make  an  aiaauit  with  a 
deadlj  weapon,  to  wit,  a  pistol  loaded  with  powder  and  haU.  with  Intent  them 
and  there  to  kill  eaid  Prorlsso*  without  any  jiiat  eanae  or  proroeatloa,  bat 
with  an  abandoned  and  malignant  heart" 
The  allegation  of  premeditation,  or  malice  afbrethonght,  la  a  necessary  ingreai- 
Sftt  to  the  crlse  of  murder,  or  of  an  asaaolt  with  tntsnt  to  eaaunlt  aaeh  crtaau 

Afpbal  from  the  Goart  of  SeseioBs,  Ooimty  of  Contra  Costa. 

The  defendant  was  indicted  for  an  assanlt  with  a  deadlj  weapon, 
with  intent  to  kill.  He  plead  not  gvilty ;  was  tried  by  a.  Jury  who 
returned  the  following  verdict:  "We,  the  jnry,  find  the  defendant 
guilty  as  charged  in  the  indictment.''  Upon  this  verdict  judgment 
was  rendered,  and  the  defendant  was  sentenced  to  five  year^  confine- 
ment in  the  State  prison.  The  defendant  moved  the  Court  to  aifosl 
AfiJ^dglP^t  upon  th^  lollawing  froundie 
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1st  The  facts  stated  in  the  indictment  do  not  constitute  a  public 
offense. 

2d.  The  indictment  does  not  substantially  confonn  to  the  require- 
ments of  sections  237  and  238  of  the  Act  regulating  Criminal  Practice. 

The  motion  was  overruled^  and  the  defendant  appealed  to  this  Court 

M,  J.  Chase  for  Appellant 
•     W.  W.  Theobalds  for  Respondent 

Terry,  C.  J-,  delivered  the  opinion  of  the  Court — Baldwik,  J., 

concurring. 

The  indictment  charges  that  defendant  at^  etc.,  "  in  and  upon  on6 
John  Provisso  feloniously  did  make  an  assault  with  a  deadly  weapon, 
to  wit,  a  pistol  loaded  with  powder  and  ball,  with  intent  then  and  there 
to  kill  said  Provisso,  without  any  just  cause  or  provocation,  but  with 
an  abandoned  and  malignant  heart.'^ 

The  statute  requires  that  an  indictment  shall  be  direct  and  certain 
as  to  the  person  charged;  the  offense  charged  and  the  circumstances 
constituting  the  offense,  when  necessary  to  constitute  a  complete 
offense,  (sec.  239)  and  the  offense  charged,  must  be  so  clearly  and  dis- 
tinctly set  forth  that  a  person  of  common  understanding  may  know 
what  was  intended,  and  the  Court  enabled  to  pronounce  judgment  ac- 
cording to  the  right  of  the  case. 

The  indictment  in  this  case  does  not  comply  with  these  require- 
ments; and  indeed  it  is  difficult  to  determine  from  the  paper  itself 
whether  it  was  int^ided  by  the  attorney  who  drew  it  as  an  indictment 
for  an  assault  with  intent  to  commit  murder,  or  an  assault  with  a 
deadly  weapon  with  intent  to  inflict  bodily  injury,  which  is  an  offense 
of  much  lower  grade. 

The  Court  below  seems  to  have  regarded  it  as  an  indictment  for  an 
assault  to  commit  murder,  and  sentenced  defendant  to  five  years' 
imprisonment;  but  the  language  employed  is  more  consistent  with  tiie 
supposition  that  it  was  intended  to  charge  the  lower  offense  under  the 
second  subdivision  of  section  50  of  the  Act  concerning  Crimes  and 
Punishments. 

It  is  true  the  indictment  charges  the  act  to  have  been  done  with 
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intent  to  kill,  but  it  does  not  allege  premeditation  or  malice  afore- 
thought, which  is  a  necessary  ingredient  to  the  crime  of  murder,  or  of 
assault  with  intent  to  commit  such  a  crime,  while  it  contains  aver- 
ments of  the  absence  of  considerable  provocation,  etc,  which  are  not  at 
all  appropriate  to  an  indictment  for  an  assault  with  intent  to  murder, 
bat  are  necessary  to  make  out  the  statutory  offense  of  assault  with  a 
deadly  weapon. 

It  follows  that  Qxe  Court  erred  in  denying  the  motion  in  aneat  of 
judgment 

Judgment  leversed  and  cause  remanded  for  further  proceedings. 


LIES  p.  DE  DIABLAR  AND  DB  LA  OUBBRA,  EzECim>R  op 
PEDRO  DIABLAR,  DECEASED. 

A  mortgage  of  the  ItomestMid  of  tho  fkunUy,  oxocutod  hf  tho  Iraoboiid  only,  U 
Toid.  To  make  such  mortgage  yaUd,  tha  wlfa  abonld  Join  with  the  hoahand 
In  the  execntlon  of  It 

Abandonment  and  adultery  on  the  part  of  the  wife  wtll  not  dlreat  the  home- 
stead of  its  character  aa  anch,  nor  will  It  defeat  or  ImiMlr  her  right  to  It  aa 
a  bomeatead. 

The  homestead  right  la  aa  much  for  the  heneflt  of  the  children  aa  for  the  heneflt 
of  the  wife. 

Aa  order  of  the  Prohate  Court  tetttns  ai>art  property  aa  a  bomeatead,  wUl  not 
defeat  a  mortgage  which  haa  properly  Teated  aa  a  Uen  npoa  the  property, 
where  the  mortgagor  was  not  a  party  to  such  proceedlnga. 

It  does  not  matter  when  or  how  the  homestead  was  acquired,  or  whether  It  waa 
common  or  separate  property;  It  can  only  be  conToyed  In  the  manner  pre- 
scribed by  law. 

Appeal  from  the  Second  District^  County  of  Santa  Barbara. 

This  was  a  hill  to  foredoee  a  mortgage.  The  bill  allegea,  that  pre- 
vious to  the  year  1846,  Pedro  Diablar  (the  mortgagor)  and  Tomaaa 
Badillo  were  nianried  according  to  the  laws  then  in  force  in  California. 
After  the  marriage,  and  previous  to  the  year  1849,  Pedro  Diablar 
became  seized  of  a  certain  lot  of  ground  upon  which  he  erected  a 
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dwelling-house,  which  was  the  home  of  the  family.  That  in  the  year 
1852,  Tomasa  Badillo,  wife  of  the  said  Pedr9,  doped  from  her  said 
husband,  and  lived  an  adulterous  life.  That  at  the  time  of  her  elope- 
ment she  left  two  children  with  the  husband. 

On  the  twenty-sixth  of  April,  1853,  the  said  Pedro  made  Mb  will, 
in  which  he  acknowledged  his  marriage  with  Badillo,  and  stated  that 
by  her  he  had  two  children,  who  were  then  minors,  and  whom  he 
declared  his  sole  heirs  to  his  property.  "Also,  I  direst  and  deprive  my 
aforesaid  wife  from  the  title  or  right  that  she  may  have  in  this  prop- 
eriy,  for  having  abandoned  her  obligations  and  fender  dxildren,  as  is 
publicly  notorious  in  this  place.** 

On  the  eleventh  day  of  July,  1854,  the  said  Pedro  executed  and 
delivered  to  plaintifF  a  certain  mortgage  of  the  premises  occupied  as  a 
homestead  —  the  substance  of  the  mortgage  is  set  out  —  which  itss 
acknowledged  and  recorded. 

On  the  twenty<«eventfa  of  October,  1854,  Pedro  die^  wiHumt  hftTing 
revoked  his  will.  At  the  time  of  his  death,  the  inll  sum  of  money 
specified  in  the  mortgage  was  due  and  unpaid.  That  the  will  was 
admitted  to  probate,  and  letters  testamentarir  wen  granted  tiieveon. 
That  subsequently  plaintiff  presented  his  mortgage  to  the  executor 
and  Probate  Judge,  and  the  same  was  approved  and  allowed  by  both 
of  them.  That  the  children  of  Pedro  and  his  widow  claim  to  have 
some  right  in  the  mortgaged  premises,  and  that  such  claim  is  set  np  by 
virtue  of  an  order  of  the  Probate  Court  setting  apart  said  premises  to 
the  widow  and  duldren  as  a  homestead ;  and  that  plaintiff  was  not  a 
party  to  said  proceeding,  %nd  had  no  notice  of  the  same.  The  bill 
tiien  concludes  with  the  usual  praj^er  for  the  sale  of  the  prem^sea^  etc., 
to  satisfy  said  mortgage  debt. 

Defendant  demurred  to  tiie  bill  on  three  grounds: 

Ist.  The  Court  has  no  jurisdiction  of  the  subject  of  flie  action. 

2d.  The  complaint  does  not  state  facts  su£Scient  to  constitute  a 
cause  of  action. 

3d.  Bight  of  the  parties  has  been  determined  by  the  Probate  Oonrt 
setting  aside  the  premises  to  defendants  as  a  homestead. 

The  Court  sustained  the  demurrer,  and  judgment  was  entered  for 
defendants.    Plaintiff  appealed  to  this  Ooort 
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Eugene  Lies  for  Appellant. 

I.  The  assigninent  of  homestead  in  the  premises  to  the  widow  by 
(he  Probate  Court,  cannot  be  considered  an  adjudication.  It  was  vnier 
elioe  acta,  as  amply  shown  by  the  pleadings.  This  plaintiff  had  no 
notice,  and  was  not  a  party  to  that  proceeding. 

II.  The  deceased,  Peter  Diablar,  whose  wife  had  eloped  from  hira, 
executed  alone  a  mortgage  of  the  homestead.  Furthermore,  he  made 
a  .will,  whereby  he  disinherited  his  adulterous  wife.  All  this  we  con- 
tend he  had  a  right  to  do,  and  the  mortgagee's  cause  of  action  rests 
upon  that  right  Stoxy^a  Conflict  of  Laws,  sect.  84,  87, 108, 103, 112, 
225,  138. 

Itoac  Hartman  for  Respondents. 

I.  The  Court  below  had  no  jurisdiction  of  tbe  case. 

When  a  claim  has  been  presented  to  the  Probate  Court,  and  allowed, 
the  District  Court  has  no  jurisdiction.  Ellison  v.  Halleck  et  al.,  6  Cal. 
386;  Belloc  v.  Rogers,  9  Cal.  143;  Hentsch  v.  Porter,  10  Cal.  569. 

U.  In  law,  the  premises  were  the  homestead  of  the  family,  and  the 
execution  of  the  mortgage  by  the  husband  alone  did  not  affect  the 
homestead  right  of  the  wife  and  children.  McHenry  r.  Moon,  5  Cal. 
90;  Sargent  v.  Wilson,  5  Cal.  504;  Poole  v.  Genard,  6  CaL  »34: 
Revalk  v.  Kraemer,  8  Cal.  66 ;  Buchanan's  Estate,  8  Cal.  507 ;  Dunn 
V.  Tozer,  10  Cal.  167. 

in.  The  order  of  the  Probate  Court  setting  aside  the  premises  a« 
a  homestead  was  a  protection  against  creditors.  Rix  v.  McHenry,  t 
CaL  89. 

Baldwin,  J.,  ddlivered  the  opinion  of  the  Court  —  Tbbbt,  0.  J., 

concurring. 

We  think  that  the  plaintiff  below  cannot  maintain  his  claim,  to  sab- 
ject  to  his  mortgage,  executed  in  1854,  the  premises,  (to  Uie  extent 
of  $5,000  in  value)  for  the  reason  that  theae  were  the  homestead  of 
the  family.  The  adultery  or  abandonment  by  the  wife  did  not  direst 
ihf}  property  of  the  character  of  homestead.  It  ia  not  material  when 
the  title  to  the  homestead  accrued.    It  was  within  the  competency  of 
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the  Legislature  to  declare  what  property  should  be  exempt  from  forced 
sale^  and  what  should  be  the  mode  of  its  disposition,  provided  anteced- 
ent claims  of  creditors  or  others  were  not  affected  by  the  law.  The 
Legislature  has  provided  that  the  homestead  should  not  be  sold  except 
in  a  particular  way,  which  is,  by  the  wife  joining  the  husband  in  the 
deed.  It  is  a  mistake  to  suppose  that  this  provision  was  solely  for  the 
benefit  of  the  wife.  It  was  as  much  for  the  benefit  of  the  children. 
The  husband  can  make  no  disposition  of  the  property  except  in  the 
statutory  mode,  and  it  does  not  descend  as  assets  of  the  estate  if  he 
leaves  a  family. 

It  is  not  necessary  to  inquire  whether  the  husband  could  make  any 
disposition  of  the  estate  by  will,  which  would  deprive  the  wife,  under 
the  circumstances,  of  her  right  to  participate  in  the  benefits  of  the 
homestead;  though  we  do  not  see  that  the  statute  has  made  the  crime 
of  adultery,  or  abandonment,  or  desertion  by  the  wife  of  the  home- 
steady  or  of  the  family,  a  cause  of  defeating  or  impairing  her  right. 

The  proceedings  of  the  Probate  Court  —  the  plaintiff  not  having 
been  a  party  —  were  not,  of  themselves,  operative  to  defeat  his  daim  to 
this  property;  but  the  radical  objection  to  the  plaintiff's  recovery  is, 
that  no  title,  under  the  facts  stated,  inured  to  him  —  the  deed  of 
the  husband  alone  to  the  homestead  premises  being  simply  void. 

We  think  it  not  material  to  inquire  what  the  Mexican  law  prevailing 
at  the  time  of  the  marriage  was;  nor  at  what  time  the  property  was 
acquired;  nor  whether  it  was  common  or  separate  property.  Far,  as 
before  intimated,  the  Legislature  could  constitutionally  declare  the 
modes  of  transfer  of  property  to  take  effect  in  futtiro,  subject  only  to 
the  provision  that  rights  already  vested  had  not  intervened.  No  man 
has  any  vested  right  to  dispose  of  any  property,  by  whatever  title  he 
holds,  in  any  way  other  than  that  which  the  law  prescribes.  The  law 
might  prescribe  that  real  estate  of  every  kind  should  pass  by  deed 
of  husband  and  wife ;  it  has  prescribed  that  a  particular  description  of 
real  estate —  the  homestead  —  should  only  pass  in  this  way;  and  it  is 
not  material  by  what  title  or  when  the  jMuiy  acquires  the  proper^. 

The  judgment  is  affirmed. 
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MTTLDBOW  v.  NOBEIS. 

Tbe  nile  Is  general  that  arbitrators  must  pass  upon  all  matters  submitted,  or 
their  award  will  be  Invalid.  If  several  matters  are  specified  In  the  submis- 
sion, and  the  award  does  not  disclose  that  each  Is  determined.  It  Is  defectlTe 
on  its  face,  and  can  be  set  aside  on  motion.  But  If  the  submission  is  gen- 
eral, of  all  matters  In  controversy,  without  specification  It  is  not  necessary 
that  the  award  should  embrace  any  matters  except  those  which  are  laid 
before  the  arbitrators.  These  last,  however,'  must  be  passed  upon,  or  the 
award  will  be  void  4m  ioto,  and  be  set  aside  upon  a  proper  showing  of  the 
omission. 

If  the  submission  provide  that  an  award  upon  the  matters  submitted  be  made, 
or  the  condition  of.  the  bond  be  that  the  parties  are  bound,  provided  the 
award  of  such  matters  be  made,  then  such  proviso  extends  to  aU  the  matters 
submitted,  and  operates  to  render  the  submission  conditional,  and  the  award 
binding  only  in  case  the  arbitrators  pass  upon  every  subject,  either  specifically 
referred  to  them,  or  brought  to  their  notice  under  the  general  tsrms  of  the 
mbmlsslon. 

Where  one  of  the  principal  matters  in  dispute,  passed  upon  by  the  arbitrators, 
was  subsequently  set  aside  by  a  higher  Court,  and  the  Judgment  rendered 
upon  the  award  vacated  by  reason  of  the  error  of  the  arbitrators  in  passing 
upon  said  matter.  It  left  the  award  as  though  such  Item  submitted  had  never 
been  passed  upon,  and  consequently  the  award  did  not  effect  the  purposes  of  the 
submission  by  settling  all  matters  of  controversy  between  the  parties.  The 
consideration  which  moved  the  parties  to  enter  into  the  submission  had 
failed,  and  hence  the  award  is  void. 

The  award  being  void,  a  release  of  action,  filed  by  one  of  the  parties  in  pursu- 
ance of  the  submission,  is  also  void. 

A  useless  and  invalid  determination  upon  one  Item  properly  presented  within  the 
general  terms  of  the  submission,  mast,  on  principle,  be  as  fatal  to  the  entire 
action  of  the  arbitrators  as  an  omission  Intentional,  or  unintentional,  to 
notice  the  item  at  all. 

The  doctrine  that  an  award  may  be  good  In  part  and  bad  In  part  applies  to 
Instances  where  there  has  been  an  excess  of  power  in  the  arbitrators  by  their 
attempting  to  determine  matters  not  submitted,  or  where  there  is  uncer- 
tainty or  illegality  in  an  Independent  and  distinct  matter  forming  no  con- 
sideration for  other  parts  of  the  award,  and  the  settlement  of  which  could 
not  have  contributed  to  induce  the  arbitration. 

Appeal  from  the  Eleventh  District,  County  of  Tola 

This  was  an  action  brought  upon  an  award  and  agreement  of  the 
parties,  Gmbmitting  certain  matters  of  difference  between  them  to 
arbitration.    The  agreement  of  anbrnission  is  as  follows: 

"  Whereas  various  matters  of  diif erence  have  for  a  long  time  existed 
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between  the  undersigned^  which,  for  the  purpose  of  having  the  same 
speedily  and  properly  adjusted,  they  desire  to  submit  to  the  judgment 
and  decision  of  disinterested  persons,  to  be  selected  by  the  parties 
hereto  —  therefore,  we  hereby  agree  to  submit  to  Thomas  J.  White,  • 
Charles  Homer  and  William  McDaniel,  all  matters  of  dlfEerence,  suits, 
actions  or  causes  of  actions,  now  existing  or  pending  between  us,  which 
arose  or  accrued  to  either  of  us  at  any  time  before  the  first  day  of 
December  last  past,  to  determine  the  same;  and  we  do  further  agree, 
that  the  award  of  the  said  Thomas  J.  White,  Charles  Homer  and  Wil- 
liam McDaniel,  or  of  any  two  of  them,  upon  the  matter  hereinbefore 
submitted,  shall  be  final  and  conclusive  between  us,  and  that  we  will 
abide  the  same;  and  we  hereby  constitute  the  said  Thomas  J.  White, 
Charles  Homer  and  William  McDaniel,  or  either  of  them,  our  attorney, 
or  attorneys  to  confess  at  any  regular  term  of  the  District  Court  of 
the  Sixth  Judicial  District  in  and  for  Sacramento  county,  or  other 
Court  having  jurisdiction  of  the  same,  a  judgment  against  us  or  either 
of  us,  in  accordance  with  the  terms  of  said  award.  And  we  further 
agree,  that  upon  such  judgment  being  rendered,  we  will  take  no  appeal 
from  the  same,  nor  sue  out  any  writ  of  error,  certiorari,  or  other  writs, 
for  the  purpose  of  carrying  the  same  to  a  higher  Court,  or  for  the  pur- 
pose of  staying  or  preventing  the  issue  of  execution  therefor.  The 
authority  hereinbefore  conferred  to  confess  judgment  upon  said  award, 
is  intended  to  be  irrevocable,  provided  an  award  be  made  as  aforesaid 
by  or  before  the  first  day  of  April  next 

"The  said  Thomas  J.  White,  Charles  Horner  and  William  McDan- 
iel, or  any  two  of  them,  shall  have  power,  etc.  (Here  follows  a  clause 
for  the  payment  of  the  costs  attending  the  arbitration  and  ooets  of 
suits  now  pending,  etc.) 

^'^This  submission  is  intended  to  embrace  all  actions  or  suits  upon 
which  judgment  may  have  been  heretofore  entered,  as  well  as  actions 
and  suits  now  pending,  and  causes  of  actions  and  other  matters  of  dif- 
ference. All  actions  or  suits  now  pending  on  appeal  taken,  shall  be  dis- 
miBsei,  upon  the  making  of  said  award  or  at  any  regular  term  of  the 
Court  or  Courts  in  which  the  same  may  be  pending,  after  the  making 
of  the  same,  upon  the  motion  of  either  party  hereto,  and  shall  not,  in 
the  meantime,  be  prosecuted;  nor  shall  any  writ  be  sued  out,  or  other 
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proceeding  instituted,  in  13ie  metntimi^  for  the  purpoae  of  oaxiTing 
said  judgment  to  aa  Appellate  Courts  or  for  fhe  pnrpooe  of  reTening 
or  modifying  fhe  same^  nor  any  other  pnipose;  nor  shall  execntion 
in  the  meantime  be  sned  out  on  the  game. 

'^Witness  our  hands  and  seals,  tihis  fourteenth  day  at  Sebruar}^ 
A.  D.  1861. 

**  Samitil  NoBBia^  [l.  s.] 

"  William  Muldkow.     [l.  a.]  " 

Before  the  first  of  April,  the  arbitrators  made  an  award  upon  all 
topics  of  controversy  between  the  parties,  in  which  they  direeted  Nor- 
ris  to  pay  to  Muldrow  the  sum  of  $23,500,  and  by  vixtw  of  the 
authority  contained  in  the  submission,  confessed  a  ju^^;ment  for  that 
amount  in  favor  of  Muldrow  and  against  Norris  in  the  District  Oourt 
for  Sacramento  coimty.  Norria  subsequently  moved  ibe  District 
Court  to  set  aside  this  judgment.  The  motion  was  ommled,  and 
Norris  appealed  therefrom  to  the  Supreme  Oouri  (See  8  OaL  Sep., 
p.  74.)  The  Supreme  Court  reversed  the  ruling  of  the  District  Osmi^ 
and  vacated  the  judgment,  upon  grounds  which  appear  in  flie  opinion 
of  the  Court  in  this  case.    Thereupon  Muldrow  brought  this  aotioiL 

Fpon  the  trial  in  the  Court  below  the  plaintiff  introdnced  the  cab- 
mission,  the  award,  the  bond,  and  a  rriease  fiom  plaintiff  to  defendaoit^ 
releasing  all  actions,  demands,  etc  The  defendant  gave  in  evidence 
the  judgment  of  the  Supreme  Court  setting  aside  tiie  judgment  con- 
fessed on  the  award. 

The  case  was  tried  in  the  Court  below,  without  a  jury,  and  judgment 
raadered  in  favor  of  the  plaintiff  for  $10,000.  Norris  moved  the  Court 
for  a  new  trial,  which  motion  was  overruled,  and  he  ajqpealed  to  this 
Court 

Bolmmn,  Bfatiy  A  BotU  for  Appellant 

The  appellant  insists  that  there  waa  no  award  made  by  the  arbitra- 
tors binding  on  him  in  law. 

That  an  award  of  arbitrators  deddea  the  right  of  parties  as  effectu* 
ally  as  a  judgment  at  law,  or  a  deevee  in  dumcery,  and  is  as  binding, 
is  not  denied.    But  their  condusivenees  must  be  understood  with  the 
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qualification  that  the  award  was  a  valid  and  binding  one;  or,  in  other 
words,  the  arbitrators  must  have  jarisdiction.  Teyifl  ex  reL  v.  Tevie 
ex  rel.,  4th  Monroe,  47,  48. 

The  arbitrators  acquire  their  jurisdiction,  or  power  of  deciding,  from 
the  agreement  to  submit;  and  Ihe  authority  conferred  and  the  duty 
imposed  by  the  submission  must  be  observed.  It  is  that  which  gives 
jurisdiction*  Jackson  v.  Hunt,  6th  Johns.  14;  Harrington  v.  Bich^ 
6th  Vermont  Bep.  666,  672;  2d  Cowen  &  Hill's  Notes,  223. 

What  were  the  various  matters  of  controversy,  litigation,  etc,  sub- 
mitted to  the  arbitrators,  we  have  no  means  of  knowing.  But  fhis  we 
do  know  from  the  award  itself,  as  reported  by  the  arbitrators,  upon 
the  presumption  heretofore  stated,  that  three  subjects  of  controversy 
were  submitted  to  them,  namely: 

The  claim  for  damageegrowing  out  of  a  breach  of  a  lease. 

The  claim  for  damages  for  the  refusal  of  Norris  to  furnish  thirty 
head  of  cows  with  calves. 

The  daim  set  up  by  Muldrow  fpr  Norris's  interference  with  the 
^iittrry. 

On  each  and  all  of  these  the  award  finds  against  Norris,  and  orderB 
him  to  pay  to  Muldrow  the  sum  of  $23,500,  to  wit:  $4,000  for  the 
cows,  $6,000  for  the  ferry,  and  $13,500  for  the  land;  and  for  this 
.sum  judgment  was  confessed  by  the  arbitrators.  But  this  judgment 
was  set  aside  by  this  Court  because  the  award  was  contrary  to  law,  or 
the  finding  not  sustained  by  the  facts.  The  arbitrators,  therefore,  had 
no  authority  under  the  submission  and  the  law  to  confess  such  judg- 
ment  But  by  the  terms  of  the  submission,  whatever  award  was  made, 
a  judgment  could  be  confessed  for.  If  the  judgment  confessed  was 
hedd  to  be  invalid,  the  award  must  also  be  invalid;  paitieularly  as  the 
judgment  was  set  aside  for  defects  in  the  awardL 

If  it  is  answered  to  this,  however,  that  inasmuch  as  the  decision  of 
this  Court  vacated  the  ju^menttsonfessed  because  of  error  in  the  arbi- 
trators, on  one  portion  only  of  the  award,  and  on  one  of  the  subjects 
submitted  to  them,  and  that  the  award  shall  stand  good  for  all  the  rest, 
we  reply : 

'^  It  is  conceded  that  an  award  may  be  good  in  part  and  bad  in  part 
But  this  doctrine  applies  only  where  the  submission  is  of  particular  sub- 


SUPKEME  COUBT  —  JANUARY  TBBM,  1859.         }35 

'Muldrow .  V,  Norrli. 

jects,  and  the  award  covers  those  and  other  subjects,  and  there  ?8  no 
connection  betwen  the  two  classes  of  subjects,  and  they  are  in  nowise 
dependent  on  each  other,  it  will  be  enforced  as  to  these  within  the  sub- 
mission, and  held  void  as  to  the  others/'  It  la  purely  a  question  of 
authority  or  power,  "  if  that  which  is  void  affects  not  the  merits  of 
the  submission  the  residue  shall  be  held  valid.*'  1  Wend.  326;  13 
Johns.  264;  2d  Cow.  638. 

The  arbitrators  had  no  authority  to  decide  any  controversy  unless 
they  decided  all  the  controversies.  If  any  one  was  omitted  that  was 
presented  to  their  attention,  their  power  failed;  or  if  they  acted  on 
any  one  in  any  manner  whatever,  so  that  their  action  was  useless,  or 
invalid,  or  wrong,  their  whole  award  must  fail ;  because  the  submission 
embraced  all  matters  of  dispute,  and  the  omission  to  render  a  valid 
award  as  to  any  one  of  them,  or  their  improperly  deciding  any  of  them, 
80  as  to  leave  it  open  for  future  contest  and  litigation,  '*  affected  the 
merits  of  the  submission."  To  omit  a  duty  is  as  much  an  error  as  to 
usurp  a  power.  Nay,  more  so,  for  the  omission  of  the  duty  renders 
the  whole  award  void,  while  the  decision  of  a  subject  not  submitted 
avoids  it  only  pro  tanto.  Randall  v.  Bandall,  7  East,  81,  83 ;  Wright 
V,  Wright,  5  Cowen,  197;  Karthans-v.  Ferrer,  1  Peters,  222;  Melchel 
r.  Stavely,  13  East,  58;  George  v.  Lanaely^  8  East^  13;  Emery  v. 
Hitchcocke,  12  Wend.  156. 

P.  L.  Edwards  for  Bespondent 

I.  In  opposition  to  the  views  expressed  by  the  counsel  for  the  appel- 
lanty  we  maintain,  that  in  the  legal  sense,  and  within  the  meaning  of 
the  submission,  all  matters  in  difference  between  the  parties  were 
passed  upon  and  decided  by  the  arbitrators.  That  one  item  or  demand 
was  allowed,  to  which  the  respondent  was  not  entitled,  either  legally 
or  equitably,  cannot  affect  the  legal  conclusion.  The  damages  allowed 
for  this  item,  according  to  the  decision  cited,  were  not  allowable  either 
at  law  or  in  equity.  They  were  not,  within  the  meaning  of  the  submis- 
sion, a  subject  of  controversy  or  difference  either  in  a  Court  of  law  or 
equity.    Such  was  the  opinion  of  the  Court  below  in  the  present  case. 

In  Randall  v,  Randall,  17  East,  79,  cited  by  the  counsel,  there  was 
in  the  submission  a  clause  ita  quod,  all  matters  in  difference  should  be 
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decided  by  a  certain  day.  That  case  differs  from  the  present;  foi 
here  there  is  no  condition  except  as  to  the  time  within  which  the  award 
should  be  made.  All  matters  of  difference  were  submitted;  but  still 
the  award  might  be  good  in  part,  although  bad  in  another  part*  pro- 
vided that  the  award  should  be  made  within  the  time  limited.  The 
submission  was  not  ita  quod  all  matters  in  difference  should  be  de- 
cided, but  ita  quod  a  decision  should  be  made  before  the  time  limited. 
In  Mitchell  v.  Slavel,  16  East,  58,  as  cited  by  the  learned  counsel. 
Lord  EUenborough  said,  "  That  the  arbitrators  were  called  upon  to  act 
in  a  matter  in  controversy,  and  have  not  acted.  The  award  is,  tiiere- 
f ore,  not  final ;  but  there  is  no  award  at  all  respecting  a  matter  of  dif- 
ference which  is  stated  to  have  heen  notified  to  the  arbitrators.  It  was 
a  condition  of  the  submission  that  they  were  to  arbitrate  upon  all  mat- 
ters in  difference,  etc.'* 

Now,  is  not  that  case  broadly  distinguishable  from  the  present? 
Here  no  matter  of  difference  was  notified  to  the  arbitrators,  upon 
which  they  refused  or  failed  to  act.  They  passed  upon. all  differences 
brought  to  their  notice;  and  the  gravamen  of  the  objection  on  the  part 
of  the  appellant  is,  that  according  to  the  opinion  of  this  Court  already 
cited,  they  went  further  and  allowed  damages  upon  a  demand  neither 
legal  nor  equitable,  and  for  which  there  could  rightfully  be  no  re- 
covery either  legal  or  equitable.  As  far  as  the  arbitrators  could  act, 
they  did  so.  Their  award  is  good  to  the  extent  of  the  legitimate  de- 
mands of  the  parties,  and  beyond  iiiis  it  is  only  void. 

Although  an  award  ought  to  decide  on  all  the  questions  contained 
in  the  submission,  still,  to  avoid  it  for  want  of  such  decision,  it  should 
appear  that  such  questions  were  ''  actually  in  oontroversy  between  the 
parties.*'  And  "  where  part  of  an  award  is  void  by  reason  of  the  arbi- 
trator having  exceeded  his  porwer,  it  does  not  vitiate  the  leddxie.*' 
Jackson  t?.  Van  Allen  et  al,,  14  John.  R.  96. 

In  opposition  to  the  counsel,  we  insist  that  there  is  here  no  remain- 
ing subject  of  controversy.  All  is  ended  upon  the  payment  of  the 
judgment  under  review;  that  which  is  supposed  to  remain  as  a  subject 
of  difference  is  only  hypothetical,  imaginary!  According  to  the  high- 
est judicial  authority  of  the  State,  it  never  was,  and  never  can  be,  the 
aubject  of  a  legal  or  equitable  recovery.    It,  then,  was  a  mjth^  intan- 
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gible  and  unaTailable,  and  so  now  and  forever  remains !  It  is^  there- 
fore) DO  subject  or  matter  of  difference  within  the  legal  intent  and 
meaning  of  the  submission  I 

II.  Having  noticed  the  principal  points  made  by  the  counsel,  we 
proceed  to  fortify  the  case  of  the  respondent  by  other  responsive  oon* 
siderations  and  authorities: 

1.  The  appellant  has  uninterruptedly  retained  and  enjoyed  all  the 
benefits  of  the  submission  and  award  on  his  part  These  are  the  facts, 
and  it  is  so  to  be  held,  for  there  is  not  a  pretense  to  the  contrary  to  be 
found  in  the  pleadings  or  evidence.  If  such  had  not  been  the  facts, 
the  appellant  should  have  shown  to  the  contrary.  The  law  is,  tiiat 
"  If  one  of  the  parties  to  an  unauthorized  award  perform  it  on  his  part, 
and  the  other  party  accepts  such  performance,  the  latter  thereby  rati- 
fies the  award."  "Acta  of  arbitrators  may  be  ratified."  Culver  v. 
Ashley,  19  Pick.  R.  300.  Here  the  whole  award  of  money  was 
against  the  appellant,  he  having  every  other  subject  of  difference  in 
his  own  possession.  Shall  he  now,  after  the  lapse  of  years,  and  after 
the  intervention  of  the  Statute  of  Limitations,<^be  allowed  to  hold  all 
the  property  which  was  the  subject  of  the  differences,  and  yet  avoid  the 
whole  award  ?  Can  he  be  allowed  to  hold  all  the  advantages  of  the 
anbrnission  and  award  on  his  part,  and  yet  avoid  their  force  and  effect 
80  far  as  it  ia  against  himself  ? 

2.  The  true  question  is,  whether  the  powers  of  Uie  arbitratoiB  were 
wholly  conditional,  or  whether,  aU  matters  being  sntaiitted,  it  was 
made  a  condition  that  all  matters  of  difference  diould  be  ended  by 
them? 

^The  question,  therefore,  is  reduced  to  this:  Whether,  under  the 
reference,  (arbitration)  it  is  necessary  to  the  validity  of  any  award  to 
be  made  pursuant  to  it,  that  it  should  decide  all  matters  in  dispute? 
And  this  is  a  uMze  question  of  oooBtmctiofn,  for  there  is  no  rule  of  law 
requiring  it ;  its  necessity  arises  from  the  contract  of  the  parties.  The 
old  rule  was,  that  unless  the  submission  expressly  made  it  conditional 
with  an  Ua  quod,  an  award  of  a  part  only  was  good,  etc."  Wrightson 
s.  Beywater,  3  Exch.  R  199.  And  if  the  matters  omitted  are  *^  not 
necessarily  dependent  upon  and  connected  with  the  other  points,  the 
award  should  be  sustained.^    A. 

Vol..  XIL-^SS 
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3.  In  Birks  v.  Trippet,  1  Sanders*  Eep.  32,  which  has  always  been 
regarded  as  a  leading  case,  it  was  held,  tiiat  even  admitting  "  that  a 
submission  has  been  conditional  with  an  ita  quod,  yet  thia  is  a  good 
award,  for  he  hath  awarded  general  releases  from  both  parties;  and 
although  the  defendant  had  notified  his  debt  to  the  arbitrator,-  yet  the 
arbitrator  was  not  bound  to  allow  it,'*  etc.  "And  here  he  has  given 
his  judgment  that  the  plaintiff  should  be  released  by  the  defendant; 
and  so  he  has  made  his  award  thereof,  and  of  all  differences  whatso- 
ever.*' 

Afterwards,  Dord  Tenterden  said  he  was  glad  that  the  case  of  Birka 
V.  Trippet  enabled  him  *'  to  give  judgment  in  favor  of  the  plaintiff;" 
and  the  whole  Court  held,  that  the  arbitrators,  "  by  having  awarded 
mutual  and  general  releases,  must  be  deemed  to  have  adjudged  and 
finally  decided  upon  the  matters  in  those  pleas  respectively  mentioned, 
and  the  general  release  would  be  an  answer  to  any  actions  or  daims 
founded  upon  them,'^  etc.  Wharton  v.  King,  22  Eng.  Com.  L.  R.  223. 

So,  again,  *^  where  all  matters  in  difference  are  referred  to  an  arbi- 
trator, an  award  directing  the  execution  of  general  releases  closes  all 
accounts  between  the  parties  up  to  the  time  of  the  submission.''  Trim- 
ingham  v.  Trimingham,  30  Eng.  Com.  L.  B.  604. 

The  reason  of  the  rule  requiring  a  decision  of  all  matters  in  differ- 
ence is,  that  if  either  party  cannot  have  the  advantages  of  the  award 
by  reason  of  its  nullity,  then  the  other  should  not  have  the  advantages 
on  his  part;  and  the  award  must  be  held  void  in  the  whole.  2  San- 
ders' B.  293,  notes. 

Field,  J.,  delivered  the  opinion  of  the  Court — Baldwix,  J., 

concurring. 

The  submission  of  the  parties  embraces  all  matters  of  controversy 
exiting  between  them,  previous  to  December,  1850.  What  those 
matters  were  the  submission  does  not  state;  it  only  recites  that  they 
were  various,  and  that  the  agreement  was  entered  into  ^  for  the  pur- 
pose of  having  the  same  speedily  and  properly  adjusted."  From  its 
langaage  it  must  be  inferred  that  the  parties  stipulated  to  withdraw 
their  several  matters  of  difference  from  the  consideration  of  the  ordi- 
nary tribunals,  upon  the  condition  that  they  should  be  all  adjusted  and 
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settled  by  Judges  of  their  own  selection,  and  full  peace  be  thus 
obtained,  and  not  mere  partial  freedom  from  litigation. 

The  rule  is  general,  that  arbitrators  must  pass  upon  all  matters  sub- 
mitted, or  their  award  will  be  iuTalid.    If  several  matters  are  specified 
in  the  submission,  and  the  award  does  not  di^lose  that  each  is  deter> 
mined,  it  is  defective  on  its  face,  and  can  be  set  aside  on  motion.    But 
if  the  submission  is  general,  of  all  matters  in  costroTersy,  without  4pe- 
oification  it  is  not  necessary  that  the  award  should  embrace  any  mat- 
ten  except  those  which  are  laid  before  the  arbitrators.    These  last, 
hdverer,  must  be  passed  npon,  or  the  award  will  be  void  in  toio,  and 
be  set  aside  upon  a  proper  showing  of  the  omission.    The  authorities 
to  this  effect  are  numerous  and  decisive.    Thus,  in  Randall  v.  Randall, 
7  East,  81,  the  submission  embraced  three  subjects :  one  to  determine 
all  actions  between  the  parties;  another  to  fix  the  value  to  be  put  upon 
hop  holes  and  potatoes  in  certain  land;  and  the  third,  to  ascertain 
the  rent  to  be  paid  for  other  land.    The  arbitrators  made  their  award 
upon  the  first  two  subjects,  but  omitted  to  notice  the  last,  and  the 
Court  held  that  the  whole  award  was  vitiated  by  the  omission.    ^  The 
authority,*^  said  EUenborongh,  C.  J., "  given  to  £he  arbitrators,  was  con- 
ditioned, ita  quod  they  should  arbitrate  upon  these,  matters  by  a  cer- 
tain day.    If,  then,  they  fail  as  to  one  of  them,  the  condition  has  not 
been  performed  upon  which  the  award  was  to  have  its  obligatory  effect; 
and  here  they  have  stopped  short,  and  have  omitted  to  settle  one  of 
the  subjects  of  difference  which  was  stipulated  for.    This  is  not  like 
the  case  where  an  award,  being  good  in  part  and  bad  in  part,  the  good 
part  shall  not  be  vitiated  by  the  arbitrator  having  also  directed  some- 
thing to  be  done  which  is  superfluous  and  bad.    But  bene  the  very 
condition  on  which  the  parties  submitted  to  the  award  has  failed.'' 
And  in  the  same  case,  Le  Blanc,  J.,  said:    ^The  contract  of  the  par* 
ties  is  in  effect  this — One  says  that  he  will  submit  to  the  arbitrators 
to  secertain  what  he  is  to  pay  for  the  hop  poles,  etc.,  upon  condition 
that  it  shall  also  be  referred  to  them  to  decide  what  rent  is  to  be  paid 
for  certain  land.    And  he  may  fairly  have  said  that  unless  both  those 
matters  of  difference  were  referred  he  would  not  refer  either  of  them 
singly.    If,  then,  the  arbitrators  omit  to  decide  one  of  them,  the  con- 
dition; fiaik  on  whiah  tiie  feference  was  agreed  to.* 
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In  Mitchell  v.  Stavely,  16  Ea8t>  58,  to  the  action  on  an  arbitration 
bond  the  defendant  pleaded,  among  other  things,  that  a  certain  mat- 
ter of  difference  between  the  parties  was  laid  before  the  arbitrators, 
bnt  was  not  included  in  their  a^^ard,  and  the  Court  held  the  plea 
good«  The  submission  was  of  all  matters  in  difference^  and  Ellen- 
borough^  C.  J.,  said:  ''The  award,  therefore,  is  not  only  not  final, 
but  there  is  no  award  at  all  respecting  one  of  the  matters  in  difference 
referred,  which  is  stated  to  have  been  notified  to  the  arbitrators.  It 
was  a  condition  of  the  submission  that  they  were  to  award  upon  all 
matters  in  difference  between  the  parties.  That  is  an-important  diffi- 
culty, against  which  the  plaintiff  has  to  contend,  and  it  would  be  to 
no  purpose  to  amend  the  pleadings.'^ 

To  the  same  effect  is  the  ease  of  Wright  v.  Wright,  5  Cowen,  197. 
That  was  an  action  upon  an  arbitration  bond  conditioned  to  abide  the 
award  of  certain  arbitrators,  upon  the  usual  general  submission,  with 
the  ita  quod  clause.  The  defendants  pleaded  that  the  arbitrators  left 
undetermined  a  controTcrsy  betwe^i  the  parties  which  was  brought  to 
their  notice;  and,  on  demurrer  to  the  replication  to  the  plea,  the 
Court,  per  Sutherland,  J.,  said:'  ''It  is  a  general  rule,  that  where  the 
bond  of  submission  contains  an  Ua  quod  clause^  the  award  will  be  void 
unless  it  comprehend  all  the  matters  submitted.  This  rule  is  invari- 
able where  the  particular  matters  submitted  are  specified  in  the  bond. 
But  where  the  submission  is  general,  and  an  award  concerning  one  or 
more  things  is  made,  it  will  be  presumed,  until  the  contrary  is  shown, 
that  nothing  else  was  referred  to  the  arbitrators,  or  brought  before 
them  by  the  parties.  But  if  the  arbitrators  award  in  relation  to  one 
or  more  things,  and  say  that  they  will  not  meddle  with  the  rest,  the 
whole  is  void,  because  th^  have  not  pursued  their  authority;  and  in 
such  a  case  it  is  immaterial  whe&er  the  submiaaion  was  general  or 
special,  for,  if  general,  it  appears  on  the  face  of  the  award  that  the 
arbitrators  had  notice  of  the  matters  which  they  refuse  to  decide.'* 

The  submission  or  bond  in  the  several  cases  cited  contained  an  Ua 
quod  clause;  and  this  fact  is  considered  as  distinguishing  those  caaea 
from  the  one  at  bar.  The  ita  quod  clause,  eo  called,  is  only  a  condi- 
tion that  the  award  should  be  rendered  upon  the  matters  submitted  by; 
a  specified  day.   The  dasignatioh  of  the  day  is  one  part  o<  the  oondi- 
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tion  eflBential  to  be  complied  with,  but  not  more  so  than  the  other 
part)  that  the  award  should  be  upon  the  matters  submitted. 

In  the  cases  of  Mitchell  v.  Stavely,  16  East,  58,  and  Wright  v. 
Wright,  5  Cowen,  the  award  was  rendered  within  the  time  desig- 
nated, and  the  decisions  were  made  upon  the  omission  of  the  arbi- 
trators to  pass  upon  all  the  items  specified  in  the  submission,  or 
laid  before  them  under  its  general  terms.  The  same  was  evidently 
the  ease  with  the  award  in  Randall  v.  Randall,  7  East,  as  the  ob- 
jection taken  was  not  to  the  time  the  award  was  rendered,  but  that 
one  of  the  three  subjects  submitted  was  left  undetermined.  See. 
also,  Brown  v.  Merrill,  4  Eliz.,  Dryer,  216 ;  Risden  v,  Inglet,  2  Cro. 
Eli2.  '838;  Ormelade  v.  Coke,  3  Cro.  Jao.  354;  Bradford  v.  Bryan, 
7  Mod.  349. 

The  point,  then,  of  the  decisions,  so  far  as  that  part  of  the  Ua  qnod 
clause  is  concerned  which  affects  the  present  case,  is  this:  that  if  the 
Bubmission  provide  that  an  award  upon  the  matters  submitted  be  made, 
or  the  condition  of  the  bond  be  that  the  parties  are  bound,  provided 
the  award  of  such  matters  be  made,  then  such  proviso  extends  to  aJl 
the  matters  submitted,  and  operates  to  render  the  submission  condi- 
tional, and  the  award  binding  only  in  case  the  arbitrators  pass  upon 
eFery  subject,  either  specifically  referred  to  them,  or  brought  to  their 
notice  under  the  general  terms  of  the  submission. 

The  language  of  the  submission  of  the  parties  in  the  case  at  bar,  is 
much  stronger  that  the  award  must  embrace  all  the  matters  in  contrr  - 
^  ersy,  than  the  usual  formal  ita  quod  clause,  *'  so  that  the  award  bo 
made  of  the  premises,"  etc.  It  recites  that  there  are  "  various  mat- 
ters of  difference;'*  that  for  the  purpose  of  "having  the  same  speedily 
and  properly  adjusted,**  the  parties  have  agreed  to  submit  "  all  mai- 
ters  of  difference,  suits,  actions,*'  etc.,  to  the  arbitrators  *'  to  determine 
the  same/'  that  the  award  ''upon  the  matters  heretofore  submitted,*' 
shall  te  final  and  conclusive,  and  that  they  will  "  abide  the  same"  and 
that  they  authorize  a  confession  of  judgment  '*  upon  said  award;  and, 
as  if  to  avoid  any  misconstruction,  the  parties  further  declare  that 
'*  the  submission  is  intended  to  embrace  all  actions  or  suits  upon  which 
judgments  may  have  heretofore  been  entered,  as  well  as  suits  or  action? 
now  pending,  and  causes  of  action  and  other  matters  of  difference/' 
etc     Nothing  can  be  clearer  than  that  the  parties  contemplated  an 
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aivard  upon  all  the  matters  submitted ;  and  not  an  award  upon  a  por- 
tion only  of  such  matters. 

We  have  noticed  the  objections  of  counsel  to  the  absence  of  the  iia 
quod  clause,  because  the  old  authorities  give  force  to  its  presence. 
We  do  not  think  its  absence  or  presence  of  any  moment,  or  that  its 
presence  would,  in  any  respect,  vary  the  construction  of  the  submis- 
sion. The  distinctions  drawn  by  the  old  cases  upon  this  point,  ar*} 
more  subtle  than  just.  See  Bisden  v.  Inglet,  2  Gro.  Eliz.  838,  and,  . 
as  far  back  as  1741,  Chief  Justice  Willis  observed,  in  Bradford  v. 
Bryan,  1  Willis,  270,  that  if  it  were  not  for  the  cases  he  should  be  of 
opinion  that,  when  all  matters  are  submitted,  though  without  the  con- 
dition of  the  ita  quod  clause,  all  matters  must  be  determined;  align- 
ing as  the  reason  that  it  was  plainly  not  the  intent  of  the  parties  that 
some  matters  only  should  be  determined,  and  that  they  should  be  left 
at  liberty  to  go  to  law  for  the  rest  At  tiie  present  day  the  distinc- 
tions are  not  r^arded,  and  the  construction  given  to  a  general  submis- 
sion is  not  controlled  by  the  ita  quod  clause.  ^  These  nice  distinc- 
tions,*' says  Sergeant  Williams,  in  a  note  to  case  6  of  Saunders,  "  arn 
now  disregarded;  Courts  of  justice  being  at  present  more  liberal  inl^c 
construction  of  awards  than  formerly.  And  therefore,  an  award  may 
be  good,  though  made  of  less  than  is  contained  in  the  submission;  as 
if  the  submission  be  of  all  actions,  trespasses,  demands  and  controver- 
sies, and  the  award  be  made  of  some  only,  tiie  award  is  good;  for  no 
more  shall  be  presumed  to  have  been  made  known  to  the  arbitrator. 
But  if,  in  fact,  other  causes  of  action  in  being  were  made  known  tofiie 
arbitrator,  then  such  award  would  be  bad,  as  well  where  the  submis- 
sion is  conditional  with  an  iia  quod,  as  where  it  is  absolute.**  1  Burr, 
277;  Hawkins  v.  Colclough,  1  Bac.  Abr.  141. 

*'  Usually,  in  submission,"  says  Watson  on  Arb.  17, "  to  arbitration, 
there  is  introduced  a  condition  —  'so  as  the  award  be  made  of  and 
upon  the  premises  *  —  which,  from  the  first  words,  is  called  the  '  iia 
quod/  Where  the  submission  is  made  with  an  'tfo  quod/  it  has 
always  been  holden  that,  if  the  arbitrator  do  not  make  his  award  of 
all  the  matters  submitted  to  him,  and  whereof  he  had  notice,  the 
award  is  entirely  void.  But,  where  the  submission  is  without  an  '  iia 
quod,'  an  award  of  one  of  several  matters  submitted  to  the  arbitrator 
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was  formerly  considered  good.  TKis  distinction  between  general  and 
conditional  submissions  mns  through  all  the  old  authorities.  This  dis- 
tinction does  not  now  prevail  to  that  extent;  indeed,  it  has  been  con- 
sidered by  high  authority,  that  it  would  not  now  be  holden  that,  where 
all  matters  in  difference  are  submitted,  though  without  an  '  ita  quod/ 
the  arbitrator  must  make  his  award  of  all  matters  submitted  to  him, 
and  whereof  he  has  notice,,  otherwise  the  award  would  be  entirely  void. 
The  effect  of  this  condition  has,  in  a  modem  case,  been  much  consid- 
ered by  the  Court  of  Exchequer.  That  Court  there  laid  it  down  that 
it  always  depends  on  the  true  construction  of  the  submission  whether 
it  iB  necessary  to  the  validity  of  an  award  that  it  should  embrace  all 
matters  referred.  Where  the  submission  is  with  an  *ita  quod/  it  is 
requisite  that  all  matters  should  be  disposed  of  by  the  award ;  but,  if 
the  submission  is  without  such  a  condition,  then  the  whole  submission 
if  to  be  looked  to  in  order  to  ascertain  whether  it  was  the  intention  of 
tiie  parties  that  all  matters  should  be  embraced  by  one  award.'* 

Regarding,  then,  the  submission  of  the  parties  as  conditional,  and 
their  agreement  as  one  to  abide  an  award  upon  all  the  matters  submit- 
ted, and  not  an  award  upon  a  part,  only,  of  such  matters,  we  proceed 
to  consider  the  consequence  to  the  case  at  bar.  The  award  rendered 
shows  that  three  matters  were  laid  before  the  arbitrators,  and  passed 
upon  by  them.  Other  matters  in  dispute  may  also  have  been  consid- 
ered, but  whether  so  or  not  is  immaterial.  Three  were  passed  upon  — 
one  a  claim  for  damages  growing  out  of  a  breach  of  a  lease;  another 
a  claim  for  damages  for  the  refusal  of  the  defendant  to  furnish  thirty 
head  of  cows  and  calves;  and  the  third,  the  claim  for  damages  for 
interference  with  a  certain  ferry  on  the  American  river.  Upon  the 
first  claim  the  arbitrators  allowed  $13,500 ;  upon  the  second  $6,000 ; 
and  upon  the  third  $4,000;  making  in  all  $23,500.  For  this  sum 
judgment  was  confessed  by  the  arbitrators  under  a  provision  in  the  sub- 
nussion  in  favor  of  Muldrow,  and  against  Norria,  in  the  District  Court. 
This  judgment  the  defendant  moved  to  set  aside;  the  District  Court 
denied  the  motion,  but  this  Court,  on  appeal,  held  the  ruling  of  the 
District  Court  erroneous,  and  reversed  the  judgment.  Upon  its 
reversal,  the  present  action  was  brought  upon  the  award.  The 
reversal  was  ordered  for  the  error  committed  by  the  arbitrators,  and 
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apparent  upon  the  face  of  the  award  in  estimating  tbe  amount  of  dam- 
ages for  the  breach  of  the  lease.  The  calculation  was  based  upon  the 
fact  that  the  product  of  twenly  acres  of  land  was  worth  $9^000,  from 
which  the  arbitrators  inferred  the  product  of  two  hundred  acres  would 
have  been  worth  $90,000.  The  damages  thus  estimated,  said  the 
Court,  were  too  remote  and  speculative,  and  involved  too  many  contin- 
gencies; that  the  rule  adopted  was  clearly  illegal,  and  an  award  ren- 
dered upon  such  a  basis  was  unconscionable.  It  is  to  be  observed  that 
the  Court  did  not  decide  that  Muldrow  was  not  entitled  to  any  dam- 
ages for  the  violation  of  the  lease,  but  only  that  the  rule  adopted  by 
the  arbitrators  for  the  estimation  was  ill^pd.  The  award  then  stood 
precisely  as  though  one  and  the  main  item  submitted  had  never  been 
passed  upon. 

The  award  had  not  effected  the  purposes  of  the  submission  —  settled 
all  matters  of  controversy  between  the  parties.  Muldrow's  claim  for 
damages  was  still  left  undetermined,  and  tbe  only  oonsideraticm  which 
could  have  moved  Norris  to  enter  into  the  submission  and  to  stipulate 
to  abide  the  award  had  failed.  Muldrow  could  still  have  sued  for  the 
damages  for  the  violation  of  the  terms  of  the  lease.  His  release  does 
not  affect  the  question.  That  was  executed  upon  the  direction  of  the 
arbitrators,  and  was  based  upon  the  supposition  that  the  award  was  to 
stand,  the  judgment  confessed  thereon  to  be  enforced,  and  a  release 
from  Norris  to  be  given.  It  could  not  avail  in  any  respect  as  a  defense 
to  an  action  for  the  breach  of  the  lease.  The  case,  then,  standa  pre- 
cisely as  though  the  arbitrators  had  never  considered  the  item,  and  in 
this  view  there  is  no  question  that  the  whole  award  is  vitiated.  See 
cases  cited  above,  and  particularly  Bradford  v.  Bryan,  1  WiUiSy  268. 

An  useless  and  invalid  determination  upon  one  item  prop^ly  pre- 
sented within  the  general  terms  of  the  submission,  must^  on  principle, 
be  as  fatal  to  the  entire  action  of  the  arbitrators  as  an  omission  inten- 
tional, or  unintentional,  to  notice  the  item  at  all.  This  is  not  a  case 
within  the  doctrine  that  an  award  may  be  good  in  part  and  bad  in  part. 
That  doctrine  only  applies  to  instances  where  there  has  been  an  excess 
of  power  in  the  arbitrators  by  their  attempting  to  determine  matters 
not  submitted,  or  where  there  is  uncertainty  or  illegality  in  an  inde- 
pendent and  distinct  matter  forming  no  consideration  for  other  parts  of 
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the  award,  and  the  settlement  of  which  could  not  have  contributed  to 
induce  the  arbitration.  It  is  not,  and  never  has  been  law,  that  in  any 
other  instance  upon  the  submission  of  several  matters,  or  in  a  general 
submission  upon  the  proper  presentation  to  the  arl)itratorB  of  several 
matters,  an  award  upon  a  part  was  good.  "  In  all  cases/'  says  Wat- 
son on  Alb.  243,  ^  when  an  award,  void  in  part,  may  be  supported  for 
the  residue,  it  must  always  be  understood  that  it  does  not  appear  that 
the  arbitrator  has  omitted  to  make  his  award  of  some  matters  sub- 
mitted to  him;  for  in  that  case,  if  the  void  part  were  one  of  the  mat- 
ters in  controversy,  and  that  was  bad  for  uncertainty  or  otherwise,  the 
award  would  be-vmd  in  Mo,  as  the  arl»trator  had  not  made  his  award 
upon  all  matters  referred  to  him.  The  principle  upon  which  it  is  so 
held,  is,  fliat  the  consideratiim  for  whidi  the  party  submitted  was,  that 
the  arbitrator  should  make  an  award  of  all  matters  in  difference,  and 
which  oonsiderati(m  has  failed." 

It  follows,  from  the  views  we  ha^e  taken,  that  the  award,  as  left 
after  the  dedsiOii  of  this  Court  reported  in  7  CaL  74,  was  insufficient 
to  support  the  present  action,  and  the  bond  of  the  defendant  to  abide 
such  award  falls  with  11 

Judgment  revenMML 
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To  the  trial  of  a  erlmlDal  case,  the  Court  has  no  right  to  ctaffi  or  taistniet  the 

jnry  orally,  withoot  the  consent  of  the  prisoner.  The  fAct  that  the  Judge  told 
the  prisoner*!  connael,  after  the  charge  was  given,  that  he  wooid  pnt  his  charge 
hi  writing,  If  deslr«d,  dees  not  help  the  case;  nor  will  It  do  to  ny  that  the 
instruction,  as  given,  conld  do  no  harm;  for  the  very  potait  of  Inquiry  is.  as 
to  what  the  Court  did  charge.  The  charge  must  be  put  In  such  shape  as  the 
prisoner  can  get  the  benefit  of  It  He  is  entitled  to  stand  on  his  strict  legal 
rights,  and  has  a  right  to  avail  himself  of  hny  errors  to  defeat  the  conviction ; 
nor  is  it  necessary  that  he  should  except  to  the  charge  at  the  time  It  Is  given. 
On  motion  for  a  new  trial  the  prisoner  may  bring  up  any  ruling  of  th«  Court 
which  denies  him  the  benefit  of  a  statutory  privilege  like  this. 

Appeal  from  the  Thirteenth  District^  County  of  Mariposa. 
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This  was  an  indictment  and  conviction  for  the  crime  of  murder. 
The  grounds  of  the  appeal  sufficiently  appear  in  the  opinion  of  the 

Court 

Samuel  A.  Merritt  for  Appellant. 

The  only  error  assigned  is,  that  the  Court  charged  tiie  jury  orally 
without  the  consent  of  parties.  The  District  Judge  having  committed 
an  error,  tries  to  get  out  of  it  by  attempting  to  state  the  charge  afl 
"  nearly  as  could  be  remembered." 

I  submit,  is  it  not  almost  an  impossibility  for  a  Judge  to  recollect, 
after  a  lapse  of  eleven  days,  all,  or  even  substantially,  hia  oral  charge 
to  a  jury?  and /that,  too,  in  the  midst  of  a  crowded  term  of  Court, 
where  many  other  criminal  cases  are  being  tried  daily,  and  where  <me 
case  might  easily  be  confounded  with  anotiier,  in  the  mind  of  the 
Judge!  The  object  of  the  statute,  in  requiring  the  charge  to  be  in 
writing,  is  too  evident  to  need  argument;  and  the  proposition  k  so 
simple,  that  it  seems  almost  impossible  that  a  District  Judge  should 
be  so  careless  as  to  neglect  its  provisions. 

Again,  the  District  Judge  tries  to  get  out  of  his  position,  by  saying 
^^  that  he  distinctly  stated  to  the  counsel,  that  the  said  charge  would 
be  given  in  writing,  if  required,  and  there  was  no  expression  of  dissent, 
nor  was  there  any  exception  taken  by  either  party.'*  Counsel  for 
People  contend  that  this  was  a  waiver  on  part  of  prisoner.  Now  it 
will  be  observed  that  the  District  Judge  does  not  say  when  he  made 
this  statement,  whether  before  or  after  he  had  given  oral  instructiona. 
Certainly  if  he  made  this  statement  after  he  had  committed  the  error, 
that  statement  could  not  cure  it  Silence  may  give  consent  in  some 
cases ;  but  certainly,  in  a  criminal  case,  the  waiver  should  be  shown 
affirmatively  by  the  record.  People  v.  Beder,  6  Cal.  246;  People  «. 
Demint,  8  Cal.  423;  People  v.  O'Hara  et  dU.,  decided  at  this  term 
of  this  Court. 

AUomey-Oeneral  for  Respondent 

BA.LDWIN,  J.,  delivered  the  opinion  of  the  Court  —  Field,  J.,  con- 
curring. 

The  defendant  was  convicted  of  murder.    His  ooimael  insist  Hist 
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there  is  error  in  the  record  of  conviction,  in  this:  That  the  Court 
charged  the  jury  orally,  without  consent  of  the  prisoner  or  his  counsel. 
The  charge  is  given  in  the  statement  of  the  Judge  helow,  a£t  he  states, 
as  nearly  as  can  be  remembered,  and  the  Judge  adds  that  he  stated 
to  the  counsel  that  the  charge  would  be  given  in  writing,  if  required, 
and  there  was  no  expression  of  dissent,  nor  was  there  any  exception ' 
taken  by  either  par^.  The  statute,  for  wise  purposes,  requires  the 
charge  of  the  Judge,  in  criminal  cases,  to  be  in  writing.  Every  law- 
yer Imows  how  difficult  it  is  to  obtain  an  exact  account,  in  iVriting,  of 
wvnrds  spoken  during  a  trial — especially  a  criminal  trial.  In  such  trials, 
the  exact  language  used  is  often  forgotten,  or  differently  understood 
by  different  persons;  and,  in  the  press  of  business,  with  his  attention 
diverted  to  various  matters,  it  is  next  to  impossible  for  a  Judge  to 
remamber,  days  after  the  trial,  precisely  what  occurred  during  its 
profgreas.  And  yet,  in  such  cases,  the  life  of  the  prisoner  may  depend 
apon  a  single  word  or  syllable,  omitted  or  added.  It  will  not  do  to 
say  that  the  instruction,  as  given,  could  do  no  harm,  whether  given  in 
writing  or  orally;  for  the  very  point  of  inquiry  is,  what  did  the  Judge 
charge?  The  error  is  in  not  putting  the  instruction  in  such  a  shape 
as  that  the  prisoner  could  certainly  get  the  benefit  of  it,  as  the  statute 
intended.  If  we  assume  that,  whenever  it  is  shown  that  the  instruc- 
tion was  right,  the  prisoner  cannot  complain,  it  would  result  that  the 
statute  would  be  wholly  inoperative  and  useless;  for  if  the  instruction 
as  given,  be  wrong,  the  prisoner  could  avail  himself  of  the  error, 
whether  the  charge  be  in  writing  or  not.  The  principle  of  this  case 
was  decided  in  People  v,  O'Hara,  at  this  term.  We  say  in  this  case: 
"  The  right  to  have  the  instructions  in  writing,  so  as  to  preserve  them 
in  an  authentic  form,  and  to  secure  an  entire  accuracy  of  statement, 
is  given  by  the  statute,  and  there  is  no  presumption  indulged  in  crim- 
inal cases  that  any  right  is  waived.  The  record  must  show  the  waiver. 
We  think  the  policy  is  good;  and  there  can,  or  ought  to  be,  no  diffi- 
culty in  the  Court  or  District  Attorney's  seeing  that  the  proper  entry 
is  made  on  the  record,  whenever  this  right  is  waived.** 

The  fact  that  the  Judge  told  the  counsel  he  would  put  the  instruc- 
tion in  writing,  if  desired,  does  not  help  the  error.  This  was  after  the 
charge  was  given.    The  mischief  intended  to  be  prevented  by  the  act 
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might  have  been  partly  done.  The  charge  oould  not  be  orally  given 
without  the  consent  of  the  prisoner.  He  had  given  no  such  conaeni 
He  and  his  counsel  were  entitled  to  stand  on  their  strict  legal  rights. 
They  were  not  bonnd  to  assist  in  onring  any  errors  of  which  they 
might  avail  themselves  to  defeat  a  conviction. 

We  presume,  after  the  charge  was  given,  they  did  not  desire  it  to 
be  in  writing.  The  mere  declination  to  insist  on  a  right,  in  a  criminal 
case,  is  not  a  waiver  of  that  right.  But  it  was  not  even  that;  all  tbst 
this  failure,  not  to  insist,  amounted  to,  was  a  faUuie  to  requeat  the 
Court  to  correct  the  error  it  had  already  committed.  Nor  is  it  so  deir 
that  the  error  could  be  corrected  in  that  way;  the  ol^eet  of  the  statde 
being  to  prevent  mistake  on  the  part  of  the  jury,  as  to  the  law,  as  wdl 
as  to  preserve  authentic  evidence  of  the  very  language  used  to  the 
jury  in  the  charge.  The  prisoner  was  not  bound  to  except  at  the 
time.  The  rule  would  be  different  in  civil  cases;  bwt  in  eriminal  cases, 
the  prisoner,  on  motion  for  a  new  trial,  may  bring  up  any  mlisg  of 
the  Court  which  denies  him  the  benefit  of  a  statutofry  privilege  like 
this.   This  was  decided  in  effect  in  O'Hara's  case,  before  reteied  to. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


BOWEN  V.  MAT  et  al. 

The  proYlfllons  of  the  thlrty-aecond  section  of  the  Paetiee  Act,  whlek.  In  tcttras 
against  two  or  more  defendants,  all  of  whom  are  not  serT^,  authorises  jadg- 
ment  to  be  entered  to  bind  the  joint  property  of  all  the  defendants,  doss  not 
apply  to  actions  for  the  fbreclosurc  of  mortgages  on  real  estata. 

The  fact  that  two  or  more  persons  join  In  ths  ezecntlon  of  a  mortgaga  of  lands, 
does  not  raise  a  presumption  that  the  estate  mortgaged  Is  joint  property. 

In  order  to  constitute  a  Joint  estate  in  lands  in  two  or  more  persons,  sneh  eatate 
must  be  expressly  declared  as  such  in  the  cooYayanee,  otharwias  tha  astata 
conveyed  will  ba  held  by  the  granteea  as  tenants  tai  common. 


Appeal  from  the  Fourteenth  District,  County  of  Sierra. 

This  was  a  bill  for  the  foreclosure  of  a  mortgage. 

The  action  was  brought  upon  notes  and  a  mortgage  executed  by 
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both  of  the  defendants.  The  mortgage  is  in  the  usual  form  of  a  joint 
mortgage;  and^  to  secure  the  payment  of  three  several  promissory 
notes  giyen  for  the  purchase  money  of  a  mining  claim,  grants,  bar- 
gains and  sells  to  the  plaintifiF  the  said  premises. 

Personal  service  was  had  upon  defendant  Elliott,  and  upon  failure 
to  answer  judgment  was  rendered  by  the  Court  on  the  applicatioa  of 
plaintiff,  ordering  a  sale  of  the  mortgaged  property  for  the  payment 
of  the  iAt  and  execution  against  the  joint  property  of  defendants^ 
and  the  separate  property  of  defendants  served  with  procasa^ 

A  motion  was  made  in  the  Court  below  to  set  aside  the  judgment 
on  the  ground  tliat  no  service  of  process  was  had  on  either  defendant. 

The  Oomt  overruled  the  motion,  and  this  aiq)eal  is  taken  by  defsnd- 
antB  from  the  aider  overruling  said  motion,  and  from  the  fijuil  judg- 
ment. 

The  return  on  the  summons  is  in  the  following  language: 

"  Statb  of  Gauporkia,  )     District  Court  Fourteenth  Judicial  Dis- 
^'Cmmtj  of  Siena,       )    ,       trict  in  and  for  Sierra  Coun^. 


''BRA€fKBR  BOWBXr^ 

e. 
**  J.  J.  Hat  and  Bd.  E.  Eluott. 


( 


'  Thomas  Aldrioh,  being  duly  sworn,  says:  that  he  is  a  white 
male  dtiaen  of  the  TTnited  States,  and  over  twenty-one  years  old ;  that 
upon  the  twenty-third  of  June,  A.  D.  1858,  at  Alleghanytown,  in  the 
G0UI1I7  of  Sierra,  he  served  a  certified  copy  of  the  summons  hereto 
att«died,  and  a  oertifled  copy  of  the  complaint  attached  to  said  sum- 
monsy  issued  in  the  abore  entitled  cause,  upon  the  defendant  Ed.  E. 
Elliott,  by  delivering  the  same  to  him  personally  at  said  place. 

^  Thokas  Aldrioh. 
^  Sworn  to,  subscribed  before  me  this  ) 

tSd  day  of  June,  A.  D.  1858,        ) 

«B.  D.  S.  Maevih,  Nata^  PvbUc" 

M.  Kirkpairiek  for  AppeOants. 

I.  The  Court  evred  fai  adjudging  that  defendant  ICay  was  indebted 
to  reapondeni 
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n.  The  Court  erred  in  decreeing  a  sale  of  the  mortgaged  premises. 

III.  The  Court  erred  in  decreeing  a  sale  of  May's  interest  in  the 
mortgaged  premises. 

IV.  The  Court  erred  in  overruling  defendants*  motion  to  set  aside 
the  decree. 

1.  Upon  the  firsts  second  and  third  points^  I  submit  that  the  decree 
is  erroneous^  in  this  —  that  the  Court  has  no  jurisdiction  of  the  person 
of  defendant  May,  yet  the  Court  adjudges  that  said  May  is  indebted 
to  the  respondent,  and  decrees  a  sale  of  his  interest  in  the  mort- 
gaged premises.  It  is  said  that  this  decree  is  authorized,  see.  32,  Prac. 
Act 

This  section  should  receive  a  strict  construction.  I  contend  that  it 
is  inapplicable  to  equity  cases  —  foreclosure  cases.  '^ Judgment" 
may  be  entered  against  parties  ''  jointly  indebted  on  a  contract,  ao  far 
only  as  that  it  may  be  enforced  against  the  joint  property  of  all,  and 
the  separate  property  of  the  defendant  served.''  This  language  is  n&t 
comprehensive  enough  to  include  a  case  like  this. 

Again:  It  nowhere  appears  that  the  mortgaged  premises  is  the 
''joint"  property  of  the  defendants.  It  is  only  the  joint  property  of 
a  defendant  not  served  that  can  be  thus  subjected. 

2.  I  contend  that  sec.  32,  Practice  Act,  so  far  as  it  permits  judg- 
ment to  be  entered  against  a  defendant  not  served,  is  unconstitutional. 
Sec.  8,  art.  1st  Const  Cal.  provides,  that  no  person  ''  shall  be  deprived 
of  life,  liberty  or  property  without  due  process  of  law.**  Here  the 
defendant  is  deprived  of  his  property  without  any  process  of  law  what- 
ever. The  Court,  without  jurisdiction  of  his  person,  decrees  the  sale 
of  his  property.  If  the  Legislature  can  go  thus  far,  may  it  not  in  any 
case  permit  property  to  be  taken  without  process  of  law? 

If.  If.  Upton  and  Vanclief  &  Stewart  for  Bespondeni 

This  return  shows  that  Thomas  Aldrich  was  competent  to  serve  the 
process,  (Practice  Act,  sec.  28)  and  that  he  did  the  acts  required  to 
be  done  in  the  service  of  the  summons  and  complaint,  to  wit:  de- 
.Kvered  the  same  personally  to  defendant.    Practice  Act,  sec.  29. 

Independent  of  the  return  on  the  summons,  the  Court  finds,  as  a 
fact,  that  process  was  served,  etc. ;  and  the  finding  of  the  Court  is 
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conclusive  as  to  that  fact,  until  some  showing  is  made  to  the  contrary. 
Allerson  v.  Bell  and  Wife,  9  Cal.  315. 

It  may  be  objected  that  service  of  process  was  not  had  upon  both  of 
the  defendants. 

The  complaint  and  mortgage  which  ifi  made  a  part  of  the  complaint, 
show  that  the  two  notes  sued  on  were  joint  as  well  as  several ;  that  the 
'^''tgage  was  the  joint  contract  of  both  defendants,  given  for  the  pur- 
chase money,  and  that  the  mortgaged  property  was  the  joint  property 
ot  both  defendants.  No  personal  judgment  was  taken  to  be  enforced 
against  the  property  of  the  party  not  served.  The  record  shows  that 
the  judgment  is  authorized  by  sec.  32  of  Practice  Act 

The  only  advantage  of  this  provision  is  to  enable  the  plaintiff  to 
enforce  his  judgment  against  the  joint  property.  Such  provisions  are 
common  in  other  States,  and  are  enforced  by  the  Courts.  Caman  v. 
Townsend,  6  Wendell,  206 ;  Melvin  v.  Kimball,  23  Wendell,  293. 

There  is  no  distinction  made  by  our  statute  between  judgments  at 
law  or  in  equity;  both  are  called  judgments,  and  the  thirty-second  sec- 
tion of  Practice  Act  applies  to  all  cases  of  judgments  upon  joint  con- 
tracts without  exception. 

Tebrt,  C.  J.,  delivered  the  opinion  of  the  Court  —  Field,  J.,  and 
Baldwin,  J.^  concurring. 

The  provisions  of  the  thirty-second  section  of  the  Practice  Act, 
which,  in  an  action  against  two  or  more  defendants,  all  of  whom  are 
not  served  with  process,  authorizes  judgment  to  be  entered  to  bind  the 
joint  property  of  all,  does  not  apply  to  proceedings  for  the  foredoeuie 
ot  a  mortgage  on  real  estate. 

The  fact  that  two  persons  join  in  a  mortgage  of  lands  does  not  raise 
a  presumption  the  estate  conveyed  is  joint  property.  Joint  ten- 
ancies are  not  favored  by  our  system  —  the  statute  having  abrogated 
the  common  law  rule  of  conveyances  in  this  respect —  so  that  in  order 
to  constitute  a  joint  estate  in  lands  in  two  or  more  persons,  such  estate 
mast  be  expressly  declared  in  the  conveyance  itself,  otherwise  the 
estate  conveyed  will  be  held  by  the  grantees  as  tenants  in  common. 
Wood's  Dig.,  art.  380. 

Judgment  reversed  and  cause  remanded. 
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WHIPLEY,  Contestant,  v.  J.  H.  McKtiNE,  Distbict  JiAgt: 

ELECT. 

The  failure  of  the  officers  eondnctliig  an  election  la  a  glv«B  tflitrlct  to  bt  fwom 
ai  the  Bleetlon  Lawe  proTlde,  will  not  InTalldate  tha  antlra  tlaetloa»  wttboot 
reference  to  ita  influence  on  the  general  result. 

The  rule  is  well  settled,  that  the  mere  recelTing  and  coontlng  TOtei,  improperly 
given,  will  not  InTalldate  an  election. 

An  act,  however  erroneous,  which  does  no  injury  to  a  party,  cannot  ha  the  sub- 
ject of  a  legal  complaint  on  his  part. 

The  fact  that  the  hallot-box  was  temporarily  ont  of  the  posscilon  of  the  officers 
of  the  election,  will  not  Inyalidate  the  election,  especially  wliera  no  frand, 
collusion  or  suspicious  circumstances  are  shown. 

The  provisions  of  our  statute  clearly  indlcats  that  the  Legislature  did  not  mean 
that  the  returns  of  a  candidate  should  be  set  aside,  where  an  election  was  held 
at  the  proper  time  and  place,  and  for  the  proper  officers,  unless  it  afflrmatlTely 
appeared  that  there  was  such  irregularity  as  aifected  the  result  of  the  election. 

Where  such  irregularities  have  occurred.  It  rests  with  the  contestant  to  show 
them.  The  returns  are  prima  facte  evidence  of  the  fact  they  import;  and  the 
returned  candidate,  after  being  commissioned,  la  prima  fo/tU  entitled  to  tha  office. 

Appeal  from  the  County  Court  of  Sacramento  County. 
The  facta  of  this  case  appear  in  the  opinion  of  tho  Court 
J.  H.  Qas8  and  H.  0.  Beatty  for  Appellant 

The  objections  to  appelknt^a  statement  may  be  resolved  into  t^o : 
Ist.  That  the  statement  is  not  sufficiently  specific;  and,  2d.  That  the 
provisions  of  the  statute  said  to  have  been  violated  are  merely  *'  direct- 
ory," and  that  they  may  be  disregarded  with  impunity. 

On  the  first  point,  the  respondent  refers  to  Skerretf  s  case,  reported 
in  2  Parsons'  Select  Equity.  In  this  case  it  was  held^  that  a  general 
allegation  that  A  was  not  dtily  elected,  but  that  B  was,  was  not  suffi- 
ciently specific;  but  there  were  other  charges  of  a  character  very 
similar  to  those  contained  in  the  appellant's  statement,  that  were 
admitted  to  be  sufficiently  specific,  and  were  considered  and  passed  cm 
as  such  by  the  Court.  Our  statute,  sec.  58  of  the  Electioin  Law,  pro- 
vides that  no  statement  of  the  causes  of  contest  shall  be  lejected,  nor 
the  proceedings  dismissed,  for  want  of  fornix  if  the  paiticular  causes  of 
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contest  shall  be  alleged  with  such  certainty  as  will  guflBciently  advise 
the  defendant  of  the  particular  proceedings  or  causes  for  which  such 
election  is  contested. 

What  could  be  more  precise  and  exact  than  the  allegations  of  this 
statement?  Time,  place  and  circumstances  are  all  given.  For  in- 
stance, it  is  charged  that  the  Judges  in  certain  election  districts,  speci- 
fying the  districts,  were  not  sworn;  that  in  a  certain  district,  describ- 
ing it,  so  many  votes,  specifying  the  numb»,  were  counted  for  the 
respondent  without  Having  been  ascertained  to  have  been  given  for 
him  in  Hie  manner  required  by  law,  specifying  the  manner  in  which 
they  were  dealt  with ;  tiiat  in  anotiher  district,  specifying  it,  the  ballot- 
box  was  surrendered  to  the  keeping  of  strangers,  etc.,  etc.  Can  it 
possibly  be  urged,  in  the  face  of  such  allegations  as  these,  that  the  re- 
spondent was  not  advised  of  the  nature  and  character  of  the  irregu- 
larities complained  of?  No  declaration  at  common  law,  no  complaint 
under  our  Practice  Act»  would  be  required  to  be  more  specific;  nay^  a 
criminal  indictment  would  admit  of  less  particularity. 

Upon  the  second  point :  Are  the  irregularities  complained  of  in  the 
statement,  and  admitted  by  the  motion  to  dismiss,  to  be  committ»d 
with  impunity  ?  Are  all  Hie  provisions  prescribing  the  mode  of  con- 
ducting to  be  disregarded,  and,  at  most,  to  be  considered  as  merely 
**  directory  ? ''  This  is  the  great  point  to  which  the  respondent  bends 
his  energies.  He  cites  Cook's  cafie^  14  Barb«,  and  4  Selden;  flie 
Pennsylvania  cases  of  Boileau,  Skerrett,  Carpenter  and  Eneass,  re- 
ported in  2d  Parsons'  Select  Equity  Cased. 

It  is  true,  that  the  Courts  of  both  New  York  and  Pennsylvania  held 
that  some  of  the  provisions  of  the  statutes  of  those  States^  concerning 
the  mode  of  conducting  elections,  were  merely  directory,  and  mi^t 
be  disregarded  with  impunity ;  but,  i^>on  these  cases,  we  have  to  re- 
mark —  First  That  none  of  them  go  so  far  as  the  Court  is  asked  to 
go  in  this  case;  Secondly.  That  they  are  unsatisfactory,  in  tfais-^ 
that  whilst  they  declare  that  some  of  the  statutory  provisions  are 
merely  directory,  they  admit  that  some  are  mandatory,  without  fur- 
nishing any  guide  or  test  by  whidi  we  may  distinguish  the  one  from 
the  other;  TftArdly.  That  upon  iiie  particular  point  —  and  it  is  the 
only  one  in  these  cases  involved  in  the  case  at  bar  — -  of  ibe  necessity 

Vol.  XII.— 2S 
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of  compliance  with  the  provision  requiring  the  Judges  and  Clerks  to 
be  sworn,  they  are  directly  opposed  to  the  uniform  and  unbroken  cur- 
rent of  decision  in  the  House  of  Representatives.  See  McFarland  r. 
Purviance,  p.  131 ;  Same  v.  Culpepper,  221 ;  Easton  v.  Scott,  272,  and 
Draper  v.  Johnson,  703,  Book  of  Contested  Elections. 

It  is  also  to  be  remarked,  that  the  cases  in  Barbour,  Selden  and 
Parsons,  being  all  upon  quo  warranto,  seem  to  be  based  mainly  upon 
the  indisposition  upon  the  part  of  the  Court  to  reject  votes  given  under 
such  circumstances,  when  the  effect  would  be  to  confer  an  ofiSce  upon 
the  candidate  who  apparently  received  a  minority  vote.  The  whol^* 
tone  of  the  opinions  show  that  the  decisions  might  have  been  far  other- 
wise had  the  efitect  of  rejecting  the  irregular  vote  been,  as  it  would  bo 
here,  to  lead  to  a  new  election. 

But  nowhere  has  this  absurd  doctrine,  by  which  the  positive  piovi- 
sions  of  law  have  been  nullified  by  Courts  under  the  pretense  that 
they  were  "  directory  *' —  a  phrase  without  meaning,  and  invented  for 
the  occasion  —  been  more  ably  and  signally  rebuked  than  in  the  opin- 
ion of  this  Court  in  the  case  of  the  People  v.  Weller.  There  the 
doctrine  is  put  upon  the  true  ground,  and  the  only  one  upon  which  it 
can  be  maintained.  Atcording  to  the  theory  of  that  opinion,  the  test 
of  the  e£Scacy  of  statutory  requirements  is  this:  Does  the  statute  affix 
a  penalty  to  the  breach?  Is  the  disobedience  of  the  essence  of  the 
thing  required?  In  other  words  —  has  the  penalty  been  incurred 
substantially  as  well  as  formally? 

It  is  certainly  a  little  singular,  that  the  Court,  in  the  cases  of  Sker- 
rett  and  Carpenter  referred  to,  while  treating  the  statute  requiring  the 
oflBcers  to  be  sworn  as  merely  directory,  and  of  no  importance,  at  the 
same  time  says,  that  all  presumptions  are  in  favor  of  the  solemn  acts 
of  sworn  officers  of  the  law,  and  that  they  will  hesitate  to  interfere 
with  or  set  aside  the  acts  of  public  officers  sworn  to  perform  their 
dutios,  etc.,  etc.     See  2  Parsons*  Select  Equity  Cases,  520,  640. 

Observe  how  particular  is  the  statute  in  providing  for  a  faithful  rec- 
ord of  the  ballot  before  it  is  destroyed.  It  shall  be,  not  examined  by 
the  Judges —  that  would  be  too  indefinite  —  but  real  aloud,  each  name 
separately  and  distinctly,  by  one  of  the  Judges,  the  public  looking  over 
his  shoulder;  two  Clerks  shall  note  each  name,  as  read,  by  tallies. 


SUPREME  COUBT  — JAlfUABY  TEBM,  1859-         355 

Wblpley  V,  J.  H.  McKan«. 

Why  by  tallies?  Because,  to  keep  count  by  tally,  is  to  repeat  aloud 
each  score,  and  to  proclaim  every  five,  whereby  a  constant  comparison 
is  made  by  the  two  tellers,  so  that  any  discrepancy  between  them  maj 
be  at  once  ascertained,  and  immediately  corrected. 

To  say  that  these  requirements  are  not  of  the  essence  of  the  mode 
of  conducting  an  election,  and  that  they  may  be  disregarded  with 
impunity,  is  to  say,  that  the  Legislature  can  throw  no  guard  or  checks 
around  the  ballot-box,  and  that  bad  and  dishonest  politicians  may  with 
impunity  commit  those  outrages  at  elections  which  have  been  the  bane 
and  disgrace  of  California,  and  which  our  statute  was  enacted  to 
ppevent 

The  52d  section  of  the  Statute  concerning  Elections,  (See  Wood's 
Digest,  p.  380)  declares  that  **  no  irregularity  or  improper  conduct  on 
the  part  of  the  Judges,  shall  be  construed  to  amount  to  such  malcon- 
duct  as  to  annul  the  election,  unless  the  irregularities  or  improper  con- 
duct shall  have  been  such  as  to  procure  the  person,  whose  right  to  the 
ofiSoe  may  be  contested,  to  be  declared  duly  elected,  when  he  had  not 
received  the  highest  number  of  legal  votes/' 

How  is  this  provision  to  be  construed?  The  respondent  contends 
that  it  imposes  upon  the  appellant  the  burden  of  showing  that  if  the 
rejected  vote  had  been  properly  kept  and  counted,  the  respondent 
would  not  have  received  the  highest  number  of  votes.  We  contend, 
the  only  effect  of  the  clause  is  this:  although  the  vote  of  the  precinct 
or  election  district  may  be  rejected  for  irregularity  in  taking  it,  if, 
throwing  out  the  whole  vote  of  the  precinct,  or  rather,  giving  it  all  to 
his  opponent,  the  respondent  would  still  be  elected,  but  by  a  decreased 
majority,  then  the  irregularity  shall  not  be  permitted  to  vitiate  the 
election;  and  this  is  perfectly  clear  from  the  examination  of  the  next, 
or  53d  section,  which  is  intended  to  make  the  same  provision  for  Jus- 
tices of  the  Peace,  Constables,  and  other  county  ofiBcers,  that  the  52d 
section  makes  for  officers  of  districts.  Moreover,  the  construction  con- 
tended for  by  the  respondent  involves  an  absurdity.  Here  the  com- 
plaint is,  that  the  vote  not  having  been  ascertained  in  the  manner  pro- 
vided by  law,  and  the  ballots  having  been  destroyed,  the  result  is  unas- 
oertainable.  To  say  we  are  obliged  to  show  how  the  unascertained 
and  xmascertainable  vote  really  stood,  would  be  to  require  an  impossi- 
bility.   We  show,  that  of  the  votes  counted  for  the  respondent,  a  num- 
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ber  greater  than,  the  majority  by  which  he  was  returned^  was  illegally 
counted  fbr  him.  l^he  ballots  are  gone.  When  we  go  behind  the 
return  of  the  Clerk,  we  are  referred  to  the  tally  Ust,  and  the  report 
thereon  of  the  Judged.  Thus  is  the  record  substituted  for  the  ballots, 
upon  which  the  certificate  and  commission  are  based,  and  upon  which 
'the  respondent  ultimately  relies.  When  we  have  shown  that  he  was 
returned  only  by  a  majority  of  two  hundred  and  eight;  that  this  return 
is  based  upon  four  or  five  hundred  yotes  counted  for  him,  which,  as 
far  as  the  law  knows,  may  have  been  given  for  anybody  else,  we  have 
shown  malconduct  in  the  Judges,  and  an  impossibility  of  ascertaining 
the  real  result,  which,  in  our  humble  opinion,  vitiates  this  election. 

Suppose  the  case  put  by  the  Court  in  ** The  People  v.  Cook:**  A 
*gang  of  rowdies  destroy  the  ballot-box  in  a  particular  precinct;  the 
number  of  votes  destroyed  are  greater  than  the  majority  of  the  re- 
turned candidate.  Under  a  provision  similar  to  ours,  the  New  York 
Court  does  not  hesitate  to  declare  that  such  a  state  of  things  would 
vitiate  the  whole  election;  notwithstanding  tiie  contestant  could  not 
show  that  the  officer  returned  would  not  have  been  elected  if  the 
votes  destroyed  had  been  properly  counted. 

Take  the  facts  as  they  occurred  at  Mormon  Island  and  at  Folsom, 
where  the  ballot-box  was  exposed  to  public  interference  —  is  this  not 
a  substantial  disregard  of  the  requirement  of  the  statute?  Is  it  not 
malconduct  on  the  part  of  the  Judges?  and  does  it  not  invalidate  the 
votes  of  those  ptecincts?  When  the  ballot-box,  in  violation  of  the 
careful  and  stringent  provisions  of  the  statute,  has  been  placed  in  a 
'position  where  it  can  be  tampered  with,  does  not  the  law,  in  its  jeal- 
ousy, infer  that  it  has  been  tampered  with?  If  not,  these  provisions 
aire  nullities,  and  there  is  no  mode  left  us  of  securing  the  pnxitj  of 
elections.    See  the  case  of  the  People  v.  Backus,  5  CaL  276. 

•   No  brief  in  the  record  for  respondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  — TbbhT,  C.  J., 
and  Field,  J.,  concurring. 

This  proceeding  is  taken  under  the  statute  of  this  State,  (Wood^s 
Dig.,  pp.  375  to  38!^)  a:rt.  1^155,  sees.  61  and  62,  and  thie  object  of 
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It  is  to  contest  and  to  yacate  the  election  of  defendant^  McKune^  as 
Judge  of  the  Sixth  Judicial  District.  The  complaint  was^  on  motion^ 
dismissed  hy  the  Gounty  Judge,  before  whom  the  proceedings  were 
had ;  and  this  appeal  is  from  that  order.  The  effect  of  this  motion  is. 
not  greater  than  that  of  a  genetal  d^nurrer,  and  if  that  conld  not  be 
sustained^  neithea:  could  this  motion  be.  This  involves  an  inquiry  into 
the  legal  sufBciency  of  the  complaint  The  complaint  alleges  that/ at 
the  general  election  in  September  last,  McKime  was  returned  as  hav- 
ing  received  two  thousand  six  hundred  and  thirty-four  votes  for  this 
office,  and  that  C«  T.  Botts,  his  only  competitor,  received  two  thou* 
sand  four  hundred  and  twenty-si:^  votes;  and  that  McKune,  rece^TiBg: 
his  certificate,  was  commissioned  fcr  six  years. 

The  first  specification  is,  that  the  returns  are*  irreigular,  null,  and 
void,  in  this :  That^  in  the  First  District  of  the  City  of  Sacramento, 
where  three  hundred  and  nine  votes  were  returned  for  McKune,  neit}ier 
the  Judge^  Inspector,  nor  Clerk,  conducting  the  election,  were  sworn, 
as  the  law  required. 

It  will  be  seen  that  no  charge  of  th^  fraud  is  made  in  this  aUega^ 
tion,  nor  of  collusion  between  McKun^  an4  these  officers^  nor  of  will- 
ful neglect  of  duty  on  the  part  of  the  officers,  nor  that  the  vote  for 
McKune,  so  returned  from  these  polls,  was  larger  than  the  vote  ?e- 
tumed  for  Botts,  nor  that  McKvine  received  any  benefit,  or  Botts  any 
i^ttjury,  by  the  counting  in  of  the  votes  so  returned.  The  naked  ques- 
tion presented  by  tliis  specification  is  whether  the  failure  of  the  oflScers, 
conducting  an  election  in  a  given  district,  to  be  sworn,  of  itself  invali- 
dates the  entire  election,  without  reference  to  its  influence  or  the  result. 
This  proposition  cannot  for  a  moment  be ;  maintained.  If  it  could,  no 
State^  or  even  County  election,  ever  would, stand;  for,  probably,  no 
election  has  ever  occurred  in  the  State,  at  which  some  infoFmalil7>  of 
equal  grade  and  importance  to  this,  did  not  occur. 

The  rule  is  we]l  settled  that  the  mere  receiving  and  counting  of 
votes,  improperly  given,  does  not  invalidate  an  election.  This  has  been 
held  in  New  York,  in  Massachusetts,  Pennsylvania,  and  many  other 
States;  indeed^  everywhere^  we  believe,  where  the  question  haa  been 
raised.  The  universal  rule  is,  that  an  act,  however  erroneous,  which 
does  no  iojury  to  %  party,  cannot  be  the  subj^t  of  legal  complaint 'on 
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his  part.  Our  statute  is  eoncliisive  on  this  point.  Art.  2156,  sec.  62, 
declares  "  that  no  irregularity  or  improper  conduct  in  the  proceedings 
of  the  Judges,  or  any  one  of  them,  shall  be  construed  to  amount  ta 
such  malconduct  as  to  annul  or  set  aside  any  election,  unless  the 
irregularity  or  improper  conduct  shall  hare  been  such  as  to  procure 
the  person  whose  right  to  the  office  may  be  contested,  to  be  declared 
duly  elected,  when  he  had  not  received  the  highest  number  of  l^;al 
votes/'    This  specification,  therefore,  is  manifestly  bad. 

The  next  is  "  of  the  votes  as  given  for  the  said  McKune,  in  the  said 
district,  two  hundred  thereof  were  not  ascertained  to  have  been  writ- 
ten on,  or  printed  on  any  ballot,  as  the  law  directs;  but  were  guessed 
at,  or  inferred  thereon.  That  the  Judges,  Inspectors  or  Clerks,  failed 
bo  keep  any  legal  tally  paper  in  said  district,  and  failed  to  return  any 
tally  paper  to  the  Clerk  of  the  Coimty  of  Sacramento/'  It  is  not 
easy  to  see  what  the  precise  charge  is,  which  the  pleader  meant  to  con- 
vey by  this  statement;  nor  do  the  counsel  for  the  appellant  agree  in 
their  explanations  at  the  bar.  Whatever  it  was  it  seems  liable  to  the 
same  objections  already  made;  for  it  is  not  shown  that  there  was  a 
miscount  of  legal  votes  in  favor  of  McKune.  The  only  just  complaint 
which  could  be  made  in  this  connection  is,  that  votes  were  counted  for 
McKune,  which  he  did  not  receive;  and,  whether  the  votes  were 
guessed  at  or  not,  if  the  guess  was  not  erroneous,  no  injury  could  poe- 
i^ibly  result  to  Botts  on  that  account.  The  specification  as  to  the  keep- 
ing of  the  tally  will  be  noticed  hereafter.  It  is  to  be  observed  that  it 
is  not  alleged  that  a  tally  paper  was  not  kept,  but  that  no  legal  paper; 
Ihis  is  a  conclusion,  not  a  fact. 

The  complaint  then  states,  that  of  the  votes  so  returned,  as  givein 
for  McKune,  twenty-eight  were  given  and  intended  for  Botts;  and 
should  have  been  so  counted.  This  is  a  good  statement,  as  showing 
an  error  of  twenty-eight  votes  against  McKune. 

The  next  specification  has  been  already  answered.  It  merely 
charges  that,  in  the  Second  District,  neither  the  Inspector,  nor  Judges, 
nor  Clerk,  were  sworn.  That  three  hundred  and  sixteen  votes  were 
returned  as  given  for  McKune  in  this  district;  and,  of  the  votes, 
eighty  were  never  ascertained  to  have  ieen  written  or  printed  upon  any 
ballot;  but  were  guessed  at  or  inferred  to  be  thereon.    In  another 
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part  of  this  specification,  that  twenty-three  of  the  votes  counted  for 
>[cKune,  were  really  given  for  Botts.  This  last  statement  is  snffici^it 
so  far  as  it  goes ;  the  rest  is  had. 

The  next  specification  is  like  the  above,  except  that  it  refers  .to  the 
Fourth  District,  in  Sacramento;  twenty-two  votes  for  Botts,  counted 
for  McKune. 

The  next  is  also  similar,  applying  to  the  Third  District;  ten  votes 
for  Botts,  counted  for  McKune. 

The  next  specifications  are  as  follows:  ^' And  the  said  Daniel  H. 
Whipley  is  informed  and  believes,  and  so  charges  the  truth  to  be,  that 
at  the  precinct  of  Folsom,  in  the  township  of  Granite,  in  the  district 
aforesaid,  one  hundred  and  twenty-five  votes  were  returned  as  having 
been  given  for  the  said  McKune,  as  aforesaid,  and  that  thirteen  were 
given  and  intended  for  the  said  Botts,  and  should  have  been  so  counted, 
and  that  the  Judge,  Inspectors,  and  Clerks  of  the  said  precinct  were 
guilty  of  misconduct  in  this :  that  they  permitted  the  ballot-box  to  be 
removed  from  the  room  in  which  the  election  was  held,  before  the  bal- 
lots were  counted ;  and  the  said  ballot-box,  when  removed  as  aforesaid, 
was  left  in  charge  of  a  person  who  was  neither  a  Judge,  Inspector  nor 
Clerk  of  said  election.** 

And  the  said  Daniel  H.  Whipley  further  states,  that  he  is  informed 
and  believes,  and  so  charges  the  truth  to  be,  that  from  tile  precinct  in 
the  township  of  Sutter,  known  as  the  ^  Cottage,''  one  hundred  and 
sixty-eight  votes  were  returned  as  having  been  given  for  McKune,  as 
aforesaid;  that  of  the  said  votes  one  hxmdred  and  twenty-six  were 
never  ascertained  to  have  been  written  or  printed  upon  any  ballot 
deposited  in  the  manner  prescribed  by  law,  but  the  same  were  inferred 
or  guessed  at,  and  so  illegally  returned  for  said  McKune,  as  aforesaid; 
that  neither  the  Judges,  Inspectors  nor  Clerks  were  sworn  at  said 
precinct;  and  that  the  ballot-box  was  removed  from  the  room  in 
vhich  the  election  was  held,  and  committed  to  the  custody  of  persons 
who  were  neither  Judges,  Inspectors  nor  Clerks  of  said  election,  be- 
fore the  ballots  were  coimted ;  that,  in  running  out  or  counting  up  the 
tallies  at  said  precinct,  nine  votes  which  were  cast  for  Charles  T. 
Botts  were  omitted  —  his  vote  run  out  eight,  when  it  should  have  been 
seventeen  at  that  precinct 
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And  the  said  Daniel  .H.  Wliipley  further  states,  that  he  is  informed 
and  believes,  and  so  charges  the  truth  to  be,  that,  at  the  precinct 
known  as  "  Mormon  Island,*'  in  the  said  district,  where  thirty-eight 
votes  were  returned  as  having"  been  given  for  the  said  McKune,  as 
aforesaid,  the  ballot-box  was  removed  from  the  room  in  which  said 
election  was  held,  and  intrusted  to  the  custody  of  a  person  who  was 
neither  a  Judgfe,  Inspector  nor  Clerk  of  said  election,  before  said  votes 
were  counted, 

And  the  said  Daniel  H.  Whipley  further  states,  that  the  precinct 
known  as  "  Michigan  Bar,"  in  said  District,  where  one  hundred  and 
two  votes  were  returned  as  having  been  given  for  said  McKime,  as 
aforesaid,  sixty  of  which  were  never  ascertained  to  have  been  written 
or  printed  on  any  ballot,  deposited  in  the  manner  prescribed  by  law; 
but  the  same  were  inferred  or  guessed  at,  and  so  illegally  and  improp- 
erly counted  for  the  said  McKune. 

And  the  said  Daniel  H.  Whipley  further  states,  that  he  is  informed 
and  believes,  and  so  charges  the  truth  to  be,  that  at  the  precinct 
known  as  *'  The  Magnolia,*'  in  the  township  of  Brighton,  in  the  county 
aforesaid,  from  which  fifty-eight  votes  were  returned  as  having  been 
given  for  the  said  McKune,  as  aforesaid,  neither  the  Judges,  Inspectors 
nor  Clerks  of  the  election  were  sworn:  and  that  the  ballot-box  at 
said  precinct  was  removed  from  the  room  in  which  said  election  was 
held,  and  was  intrusted  to  the  keeping  of  a  person  who  was  neither  a 
Judge,  Inspector  nor  Clerk,  of  said  election,  before  the  ballots  de- 
posited therein  were  counted. 

The  only  questions  which  it  is  necessary  to  consider  are  these :  L 
Does  the  mere  failure  of  the  ofllcers  of  elections,  to  qualify  according 
to  law,  vitiate  the  election?  2.  Does  the  fact  that  the  ballot-box  was 
out  of  the  possession  of  the  officers  of  the  election  —  no  fraud,  or  col- 
lusion, nor  circumstances  of  suspicion  being  shown  —  have  that  effect? 

Unquestionably  public  policy  requires  that  every  safeguard  should 
be  thrown  around  the  elective  franchise,  and  every  protection  which 
can  shield  the  ballot-box  from  corrupt  or  improper  influences  given  to 
it  But  a  strictness  of  requirement  which  fojms  the  mere  fact  of 
the  existence  of  informalities  not  shown  to  be  injurious  in  their  re- 
inilts,  would  suppress  the  declared  will  of  the  people  constitutionally 
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ezpieSBedy  leads  to  as  daogerons  consegnenoeB.  We  consider  the  law 
wdl  settled  by  authority,  that  the  mere  failure  of  the  officers  to 
take  the  oath  does  not  invalidate  the  election.  If  this  were  ao«  it 
might  lead  to  more  fraud  than  it  would  prevent;  for  these  officers 
might  omit  the  oath  for  the  purpose  of  throwing  out  the  notes  of  a 
precinct  The  following  cases  hold  the  doctrine  just  announced :  True- 
hart  V.  Alldrick^  2  Texas,  217;  People  i;.  Cook,  14  Barbour,  8S9; 
19  Wend.  139;  4  Denio,  168;  14  Pickering,  236;  16  Pickering, 
153 ;  and  this  is  supported  by  the  universal  rule,  that  where  one  acts 
under  color  of  office,  his  acts  are  binding,  though  not  legally  qualified: 
People  V.  Bartlett^  6  Wend.  428.  In  2  Parsoos'  Equity  Cases,  these 
qnestions  are  all  reviewed  with  learning  and  ability^  and  the  same 
doctrine  is  held.  But  it  is  useless  to  consxmie  time  in  citing  authori- 
ties from  other  States,  for  the  Statute  of  California,  already  quoted,  is 
decisive  on  the  point  And  we  think  it  equally  dear  on  the  other  and 
remaiDing  proposition,  which  is,  that  the  ballot-boMS  at  two  precincts 
weie  not  all  the  time  within  the  view  and  control  of  the  Inspectors, 
etc.  It  is  observable  that  no  charge  of  suspicious  circumstances,  or 
of  any  actual  fraud  is  made  in  this  connection;  nor  is  it  shown  that 
any  votes  were  changed,  or  any  alteration  made  of  ballots,  or  the 
result  in  any  way  affected  by  this  circumstance;  nor  does  it  appear  for 
what  length  of  time,  nor  in  what  way,  nor  under  what  stat€  of  facts 
this  was  done  or  permitted.  We  presume  it  would  not  be  contended, 
that  if  the  officers  happened  to  lose  sight  of  the  box  for  a  moment,  or 
in  case  of- a  row,  or  a  fire,  they  rushed  out  of  the  room,  leaving  the 
box,  that  this  would  constitute  any  sufficient  cause  for  invalidating  the 
retams  or  votes.  If  the  question  was  connected  with  circumstances 
of  suspicion,  the  case  might  be  different;  but  if  we  were  to  hold  that 
this  circumstance  alone,  as  stated,  invalidated  the  returns,  it  would  be 
in  the  power  of  any  officer  or  other  persons  to  defeat  an  election,  by 
throwing  the  ballot-box  out  of  the  window,  or  cartying  it  to  the  next 
room. 

The  following  provision  of  ttie  statute  plainly  indicates  for  what 
grounds  the  contest  may  be  maintained :  1.  For  malconduct  on  the 
part  of  the  Board  of  Judges,  or  any  member  thereof.  2.  When  the 
person  whose  right  to  the  office  is  contested,  was  not,  at  the  time  of 


362  SUPREME  COURT  —  JANUARY  TEfiM,  1869. 

Wblpley  V.  J.  H.  McKnne. 

the  election,  eligible  to  the  office.  *  3.  When  the  person  elected  shall 
have  been  convicted  of  crime,  etc.  4.  When  the  person  elected  ahall 
have  given  a  bribe  to  the  Judges,  etc.  5.  On  account  of  illegal  votes. 
Then  follows  the  52d  section  already  quoted.  The  63d  section  pro- 
vides, that  when  an  election  is  contested  on  account  of  any  malconduct 
on  the  part  of  the  Board  of  Judges  of  any  township  election,  or  any 
member  thereof,  the  election  shall  not  be  annulled  and  set  aside  upon 
any  proof  thereof,  unless  the  rejection  of  the  vote  of  such  township  or 
townships  shall  change  the  result  as  to  such  office  in  the  remaining ' 
vote  of  the  county.  Sec.  64  provides  that  nothing  in  the  fifth  ground 
of  contest  shall  be  so  construed  as  to  authorize  an  election  to  be  set 
aside  on  account  of  illegal  votes,  unless  it  shall  appear  that  an  amount 
of  illegal  votes  shall  have  been  given  to  the  person  whose  right  to  the 
office  is  contested,  which,  if  taken  from  him,  would  reduce  the  number 
of  his  votes  below  the  number  of  votes  given  to  some  other  person  for 
the  same  office,  after  deducting  therefrom  the  illegal  votes  whicb  may 
be  shown  to  have  been  given  for  such  other  person. 

These  provisions  very  clearly  indicate  that  the  Legislature  did  not 
mean  that  the  returns  of  a  candidate  should  be  set  aside  when  an  elec- 
tion was  held,  at  the  proper  time  and  place,  and  for  the  proper  offices, 
unless  it  affirmatively  appeared  that  there  was  such  irregularity  ^ 
affected  the  result  of  the  election;  and  when  these  irregularitieB  of 
mere  mode  occur,  it  rests  with  the  contestant  to  show  that  tihey 
changed  the  result.  Indeed,  as  the  returns  are  prima  fads  evidence 
of  the  facts  they  import,  and  as  the  returned  candidate -^especially 
after  being  commissioned  —  is  prima  facie  entitled  to  the  office,  the 
contestant  must  show  that  the  election  was  not  only  conducted  irregu- 
larly, but  that  in  consequence  of  irregularities,  the  declared  resolt  was 
different  from  what  it  would  otherwise  have  been. 

The  complaint,  taking  such  portions  of  it  as  is  sufficiently  stated  for 
true,  does  not  show  enough  to  entitle  the  contestant  to  his  prayer;  for 
the  votes  improperly  counted  for  McKune,  transferred  to  the  list  «f 
Botts,  are  not  enough  to  change  the  result. 

The  judgment  is  affirmed. 
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Tht  tni«  coaitmctlon  to  be  given  to  the  Regletratlo&  Act  la,  that  the  fhthire 
of  a  grantee  to  record  hla  deed,  doea  not  abaolntelj,  and  wltitovt  ezoeptkm, 
avoid  the  deed  aa  to  third  perioni.  The  tailore  to  reglator  onlj  protecta  tona 
fide  pnrchaeera  for  'a  valuable  eonalderatlon. 

Open  and  notoriona  possession  of  real  eatate  by  one  having  an  unrecorded  deed 
for  It,  la  evidence  of  notice  to  a  subseqnent  pnrdiaaer  of  the  flrat  vendae'a  title. 
Bot  the  iMsaesalon  must  exist  at  the  time  of  the  acqvlaltUm  of  title  or  deed  of 
the  subsequent  vendee,  from  the  common  vendor. 

A  deed  made  to  a  man  who  Is  dead  at  the  time  of  Its  execution,  la  a  nullity. 

The  word  "heirs'*  In  a  conveyance,  la  not  a  word  of  purchaae,  carrying  title  to 
the  heirs,  but  only  qualifying  the  title  of  the  grantee. 

A  deed  made  under  and  In  purauance  of  a  general  power  of  attorney,  which 
authorized  the  attorney  *' to  make  and  execute  conveyancea,"  and  where  the 
purchase  money  was  received  by  the  principal,  eannot  be  aaaalled  for  the  want 
of  authority  to  execute  It. 

The  Registration  Act  only  protects  purchaaera;  creditors,  as  such,  are  not  In- 
cluded within  Ita  provisions.  But  a  Judgment  creditor,  purchasing  at  hla  own 
sale,  without  notice,  la  a  hona  fide  purchaser  within  the  Act 

The  knowledge  of  an  agent.  In  the  course  of  the  agency,  Is  the  knowledge  of  the 
principal,  and  the  agent  eannot  be  forced  to  disclose  It.  But  If  the  agent 
acquires  information  apart  from,  or  Independent  of  auch  aouree,  he  la  not  pro- 
tected from  dlacloshoLg  It 

Appeal  from  the  Sixth  DiBtrict,  Comity  of  Sacramento. 

The  facts  as  stated  in  the  opinion  of  the  Gonrt,  are  as  follow : 
This  was  an  action  of  ejectment  to  recover  a  lot  in  Sacramento  city. 
The  title  was  in  one  William  Glenn,  against  whom,  on  the  eleventh  of 
October,  1855,  plaintiff  recovered  judgment  in  the  District  Court  for 
Sixth  District,  and  on  the  twenty-sixth  day  of  July,  1856,  the  plaintiff 
became  the  purchaser,  at  SheriflPs  sale,  made  under  the  judgment. 
It  seems  that  this  property  was  owned  by  one  McPherson,  who  sold 
it  in  payment  of  a  debt  to  one  Forbes,  and  that  Forbes,  desiring  to 
hide  it  from  his  creditors,  procured  a  deed  of  it  to  be  made  to  Qlenn. 
Glenn  left  the  country,  and  made  a  power  of  attorney  to  his  brother, 
Thomas  Glenn,  to  transact  his  business,  sell  his  lands,  etc.,  with  power 
of  subetitution  of  other  attorneys;  that  Glenn  sold  the  lot  to  Ejiox  by 
deed  dated  twentieth  of  September,  1851.  The  deed  was  not  recorded. 
Knox  died  in  1864.     On  the  twenty-second  day  of  Marcb^  1856, 
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Glenn  executed  a  deed  to  Enox  and  his  heirs,  which  was  recorded 
twenty-seventh  of  March,  1856.  Knox's  administrator,  Hubbard,  was 
in  the  notorious  possession  of  the  property  at  the  time  of  the  plaintiff's 
purchase.    Two  questions  are  made  by  the  record : 

1.  Was  the  possession  of  the  administrator  of  Enox  notice  of  the 
unrecorded  deed  from  Glenn  to  Knox  ? 

,  2.  If  not  notice  at  the  time  of  the  obtaining  of  the  judgment  of  the 
plaintiff^  was  the  recording  of  the  deed  to  Knox  and  his  heirs  before 
the  sale  under  execution,  sufficient? 

Plaintiff  had  judgment,  and  defendants  appealed, 

Crocker  <£  Robinson  for  Appellants. 

Ist.  The  plaintiff  having  purchased  the  property  at  a  sale  on  his  own 
judgment,  is  not  a  purchaser  within  the  rules  of  equity,  so  as  to  en- 
able iiim  to  claim  notice  of  outstanding  titles. 

When  a  judgment  creditor  purchases  at  the  Sheriff's  sale  on  his 
own  judgment,  no  notice  to  him  of  the  equity  of  third  persons  is  neces- 
sary, as  he  is  not  entitled  to  protection  as  a  bona  fide  purchaser,  as  he 
pays  no  new  consideration.  Arnold  v,  Patrick,  6  Paige,  316;  Wil- 
liams V.  Hollingsworth,  1  Strobhart  Eq.  103 ;  Bush  v.  Bush,  1  Strob- 
hart  Eq.  379;  Kirbay  t^.  Dillard,  Speer^s  Eq.  20;  Shultz  t.  Carter, 
Speer's  Eq.  542;  1  P.  Williams,  278;  Sep.  Temp.  Fairb.  28; 
3  Hare,  416;  Beaver  v,  Filson,  8  Barr,  827;  1  Story's  Eq.  Juris., 
sec.  410,  note  1 ;  2  Story^s  Eq.  Juris.,  sec.  1503,  b. 

A  purchase  by  a  third  person  stands  on  a  very  different  footing  in 
this  respect,  from  a  purchase  by  the  plaintiff  in  tiie  judgment.  2  Bin- 
ney,  46. 

So  also  a  creditor  who  takes  real  estate  in  payment  of  his  debt,  is 
not  a  purchaser  for  value,  so  as  to  entitle  him  to  protection  against 
prior  equities.  Dickson  v.  Tillinghast,  4  Paige,  216;  Boman  «. 
Adams,  1  S.  &  M.  Ch.  45,  '49;  Powell  v.  Jeffries,  4  Scammon,  387; 
11  Wend.  533;  1  Dw.  Ch.  103. 

A  ptirchaser  at  Sheriff's  sale,  with  or  without  notice,  acquires  no 
better  title  than  the  dtebtor  had.  Freeman  v.  Hill,  1  Der.  &  Batt*  Eq. 
38d;  Polk  V.  Gallant,  2  Dev.  &  Batt.  Eq.  395. 

A  judgment  cifeditor  is  bound  by  all  prior  equiiiedy  a^d  io  ii  s  psr- 
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chaser  at  Shmif  s  sale  under  the  judgment.    Bank  of  S.  C.  v.  Oamp- 
beU,  2  Bich.  Eq.  179,  191. 

Equity  controls  the  general  Men  of  a  judgment  so  as  to  ptoted  the 
equitable  interests  of  others.    2  Paige,  266. 

And  it  will  limit  the  lien  to  the  actual  interest  the  debtor  has  in 
the  estate.    4  Paige,  15;  6  Paige,  315. 

A  purchaser  of  the  judgment  debtor,  before  judgment,  whose  deed  is 
not  executed  until  afterwards,  will  thus  be  protected  against  the  judg- 
ment 6  Paige,  315,  816,  note  a;  1  P.  Wms.,  278;  2  Wash.  C.  C.  R  78. 

Where  the  agent  of  the  judgment  creditor  purchased  the  property 
at  Sheriffs  sale,  but  paid  no  money,  applying  the  amount  as  a  credit 
on  the  judgment,  be  cannot  protect  hjmself  against  a  prior  equity,  of 
whicb  he  had  no  notice.    Swayze  v.  Burke,  12  Peters,  11,  24,  25. 

That  the  purchaser  had  secured  the  payment  of  the  purchase 
money,  is  not  sufficient  to  protect  bim  against  prior  equities.  7  J.  C. 
B.  65. 

To  entitle  a  party  to  protection  in  equity  as  a  iona  fide  purchaser, 
he  must  have  actually  paid  the  purchase  money  and  received  his 
deed,  before  notice  of  the  equity.  6  Barb.  S.  C.  B.  19,  26;  1  Paige, 
280;  11  Barb.  S.  C.  B.  490. 

In  equity,  the  lien  of  a  judgment  does  not  attach  upon  tJie  mere 
legal  title  to  lands  in  the  debtor,  where  the  equitable  title  is  in 
another;  and  a  judgment  creditor  seeking  to  make  it  liable  will  be 
restrained,  as  he  loses  nothing,  haying  parted  with  no  money.  1 
Paige,  280;  11  Barbour  S.  C.  B.  490;  6  Barbour  8;  C.  B.  19,  26.     . 

2d.  The  plaintiff  had  notice  of  the  tiile  of  Knox  imder  whom 
defendants  hold^  or  at  least  sufficient  facts  were  known  to  him  to  have 
put  him  upon  inquiry. 

He  had  actual  knowledge  of  the  possession  of  the  premises  by  Kuox, 
and  those  holding  under  him.  He  was  told  at  the  sale,  before  it  was 
struck  off  to  him,  that  he  was  not  buying  a  title.  There  was  a  deed 
upon  record  from  Glenn  to  Knox,  and  though  it  was  executed  after 
the  decease  of  the  latter^  it  was  sufficient  to  put  him  upon  inquiry.; 
'  If,  at  the  sale,  the  purchaser  receives  sufficient  information  ta  put 
him  upon  inquiry,  it  is  sufficient  notice.    1  Paige,  283. 

bifdrmation  from  third  parties  is^suffident  to  put  the  party  Upon 
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inquiry.  3  Metcalf,  406;  1  Cowen,  622;  2  Dev.  &  Batt.  Eq.  860; 
Hardin,  37. 

But  the  most  material  evidence  of  notice,  is  the  actual  possession  of 
the  property  by  Bjiox  and  those  holding  under  him,  and  the  fact  Ihat 
this  possession  was  known  to  the  plaintiff,  before  his  purchase. 

This  question  has  been  before  this  Court  in  several  cases^  and  in 
some  of  them,  the  well-established  rule  that  possession  is  notice  to  all 
persons  of  the  title  of  the  possessor,  has  been  set  aside.  We  think  so 
clear  and  evident  a  departure  from  this  ancient  rule  of  property,  upon 
60  important  a  question,  making,  as  it  does,  so  great  an  invasion  upon 
the  rights  of  property,  should  be  promptly  overruled  by  this  Court, 
before  its  evil  effects  have  been  too  extensively  felt. 

The  ancient  rule  which  we  contend  for,  has  been  established  by  the 
following  authorities: 

English:  2  Vesey,  440;  16  Vesey,  249,  264;  17  Vesey,  433;  1 
Jac.  &  Walker,  181;  1  Hare,  43;  2  Ball  &  Beatty,  416;  4  Dow 
Pari.  Rep.  245;  2  Sch.  &  Lefroy,  683;  1  Merivale,  282;  2  Powell 
Mort.  576^  note.  Maine:  32  Maine,  286;  8  Qreenleaf,  94.  New 
Hampshire:  4  N".  H.  Sep.  397;  6  N.  H.  181;  2  Foster,  500. 
Vermont:  2  Vermont  Bep.  644.  Massachusetts:  3  Pick.  149;  3 
Mass.  675.  Connecticut:  3  Conn.  Bep.  146.  New  York:  3  Paige, 
421;  6  J.  C.  B.  39;  2  Paige,  300;  10  Barb.  S.  C.  E.  364;  6 
Paige,  383.  Pennsylvania:  3  S.  &  B.  283;  6  Binney,  132;  1 
Wharton,  303,  318;  7  Watts,  261,  382;  6  W.  &  8.  427.  Dela- 
ware: Harrington  Bep.  48.  Ohio:  13  Ohio  Bep.  408.  Indiana: 
4  Blackford  94,  383.  Illinois:  6  Oilman,  186.  Missouri:  1  Mis- 
souri Bep.  77.  Kentucky:  1  LitteU,  360;  1  Monroe,  193,  235;  2 
J.  J.  Marshall,  164,  178.  Maryland:  1  Mar.  Ch.  Dec.  523;  10 
Gill  &  Johns.  316.  New  Jersey:  Saxton,  441;  2  Green  Ch.  143. 
Georgia:  2  Georgia  Decisions,  206.  Alabama:  12  Ala.  Bep.  17. 
South  Carolina:  2  Hill  Ch.  421.  Mississippi:  11  S.  &  M.  21. 
Tennessee:  2  Humph.  335.  United  States:  10  Howard,  348,  876; 
1  McLean,  22. 

Such  a  train  of  decisions  certainly  ought  to  settle  the  law,  if  ded- 
sions  and  precedents  are  to  have  any  force  and  effect. 

But  even  under  the  rules  laid  down  by  this  Court  in  previous  oases, 
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that  possession  is  notice  of  equitable  titles  not  in  a  condition  to  be 
recorded,  we  contend  the  judgment  of  the  Court  below  should  be 
reversed  upon  this  point  alone. 

We  contend,  therefore,  that  the  defendants,  who  hold  under  Knox, 
come  under  the  rule  laid  down  by  this  Court  in  Ellis  v,  Jeans,  7  Cal. 
Hep.  409,  and  Bryan  v.  Ramirez,  8  Cal.  461. 

It  has  been  held,  and  we  think  very  properly,  that  an  unrecorded 
deed  is  evidence  of  an  equity  equal  to  a  title  bond.    4  Dana,  260. 

As  to  the  last  deed  executed  by  Glenn  to  Ejiox,  after  the  decease  of 
the  latter,  though  it  could  not  operate  as  a  conveyance  to  him,  yet  it  is 
good  a^  a  conveyance  to  his  heirs.  12  Mass.  447;  1  Pick.  27;  8 
Greenleaf,  148;  2  Peters,  201;  14  Missouri,  420;  2  Brock.  156. 

But  even  if  it  should  be  held  void  as  a  conveyance,  it  is  still  good 
as  an  executory  contract,  and  the  heirs  could  compel  the  execution  of 
a  proper  deed  to  them.  When  there  is  an  intention  to  convey,  and  a 
good  consideration  given,  but  the  legal  title  has  not  passed,  equity  will 
compel  the  execution  of  a  proper  instrument.  1  Hoffman  Ch.  Rep. 
382;  1  Bramb.  63. 

And  such  deed  would  relate  back  to  the  original  contract  of  sale. 
A  deed  made  in  pursuance  of  a  contract,  is  good  by  relation  from  the 
making  of  the  contract.    1  John.  Cas.  81,  85. 

3d.  The  District  Court  erred  in  ruling  that  Welty,  plaintiff's  attor- 
ney, need  not  testify  as  to  notice  of  Knox's  title,  acquired  from  par- 
ties other  than  the  plaintiff. 

This  was  clearly  error,  for  the  law  is  well  settled,  that  notice  of  title 
in  a  third  person,  given  to  an  attorney  or  agent,  is  notice  to  the  prin- 
cipal. Fulton  Bank  v.  N.  T.  &  S.  Canal  Co.,  4  Paige,  136;  Grif- 
fith V.  Griffith,  9  Paige,  316;  Bank  of  TJ.  S.  v.  Davis.  2  Hill,  451, 
461;  Sutton  v,  Dillaye,  3  Barb.  S.  C.  E.  629;  Mech.  Bank  v.  Seton, 
1  Peters,  309. 

It  cannot  be  claimed  that  Welty  was  privileged  from  testifying  as 
to  this  notice,  received,  not  from  his  principal,  but  from  third  per- 
sons ;  for  it  IS  a  well  established  rule,  that  the  privilege  of  an  attorney 
is  restricted  entirely  to  communications  from  his.  client,  and  does  not 
apply  to  facts  derived  from  other  parties.  7  East,  357  and  note;  1 
PhiUips^  Ev.  168. 
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Moore  &  Welty  for  Respondent 

The  main  question  involved  in  this  case,  viz.,  was  defendants*  pos- 
session of  the  premises,  if  known  to  plaintiff  before  his  purchase,  suffi- 
cient to  put  him,  a  subsequent  purchaser  for  a  valuable  consideration^ 
upon  inquiry,  and  charge  him  with  notice  of  defendants'  interest?  It 
is  admitted  that  plaintiff  has  a  perfect  legal  title  to  the  premises,  and 
he  must  prevail  in  this  action  unless  he  had  a  sufficient  notice  of  de- 
fendants' claim,  to  place  him  inthepositionof  a  fraudulent  purchaser. 
Under  our  sjstem,  there  are  two  kinds  of  notice;  actual  notice  !n 
fact,  and  record  or  constructive.  At  common  law,  actual  notice  wa- 
necessary  in  every  case;  but  the  rule  was  found  to  be  inconvenient 
and  troublesome  and  in  this  country  it  has  been  changed  in  nearly 
every  State,  by  the  passage  of  registry  laws.  Among  the  earliest 
legislation  of  this  State,  after  its  organization,  was  the  passage  of  an 
Act  concerning  the  Execution,  Acknowledgment  and  Registration  of 
Conveyances.  The  twentieth  section  of  this  law  provides  that  *'  Every 
conveyance  of  real  estate  within  this  Stat?,  hereafter  made,  which  shall 
not  be  recorded  as  provided  in  this  Act,  shall  be  void  as  against  any 
subsequent  purchaser,  in  good  faith  and  for  a  valuable  consideration, 
of  the  same  real  estate,  or  any  part  thereof,  when  his  own  conveyance 
shall  be  first  duly  recorded.*'  (Wood's  Dig.,  p.  103,  sec.  26.)  This 
language  is  plain,  positive  and  comprehensive.  If  a  person  holds  a 
** subsequent"  deed  "  duly  recorded,"  the  only  questions  that  can  ariso 
in  reference  to  the  validity  of  his  title,  are:  1st.  Is  he  a  purchaser  "in 
good  faith"?  and,  ?d.   Has  he  paid  a  "  valuable  consideration**? 

Who  are  "  subsequent  purchasers  in  good  faith "  ?  or,  in  other 
words,  what  acts  or  knowledge,  on  the  part  of  a  subsequent  purchaser, 
will  make  him  a  purchaser  mala  fides f  In  this  case  we  are  not  to 
inquire  whether  the  defendants  held  equities  of  which  plaintiff  had 
notice,  but  did  plaintiff  have  any  knowledge  of  this  unrecorded  deed 
prior  to  his  purchase;  for  we  submit  there  is  a  wide  difference  between 
the  principles  governing  a  case,  where  both  parties  claim  legal  title 
from  the  same  grantor,  one  by  virtue  of  a  deed  which  he  has  neglected 
to  record,  and  the  other  by  deed  duly  recorded,  and  a  case  where,  onr 
])arty  claims  the  legal  title,  and  the  other  equities,  which  by  law  he 
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«raa  unable  to  register  and  give  notice  of.  In  the  former  caac,  the 
first  purchaser  has  so  far  violated  and  disr^arded  the  positive  require- 
ments of  the  law,  that  his  grantor  has  been  enabled  to  perpetrate  a 
fraud  by  making  a  second  conTeyance  to  an  innocent  purchaser.  It 
was  his  duty  to  have  recorded  his  deed;  and  if  he  did  not^  and  the 
property  is  again  conveyed^  he  alone  must  suffer  the  penalty  which  the 
statute  imposes,  while,  on  the  other  hand,  the  party  holding  an  equi- 
table claim,  has  done  all  the  law  requires.  If  he  were  to  record  his 
equity,  it  would  do  him  no  good,  as  it  is  not  such  an  instrument  as  the 
law  authorizes  to  be  recorded,  and  would  therefore  impart  no  notice  to 
subsequent  purchasers.  This  class  of  claimants,  the  law  has  ever 
regarded  with  much  favor.  They  have  been  guilty  of  no  wrong,  and 
as  a  matter  of  necessity,  and  of  justice  to  them,  the  Courts  in  many  of 
the  States  have  said,  that  open  and  continued  possession  on  their  part, 
iB  sufficient  to  put  subsequent  purchasers  upon  inquiry.  But  this  rule 
does  not  apply  to  claims  under  unrecorded  deeds.  The  law  positively 
requires  deeds  to  be  recorded,  in  order  to  make  the  conveyance  valid, 
as  against  subsequent  purchasers.  The  statute  has  provided  a  public 
repository  for  all  evidenees  of  change  of  title,  and  it  is  the  duty  of 
every  man  to  comply  strictly  with  this  salutary  provision  of  tiie  law. 
When  two  parties  claim  title  to  the  same  premises,  from  the  tame 
grantor,  the  question  will  be  (if  the  case  is  free  from  fraud)  as  to  pri* 
ority  of  record.  This  view  has  been  sustained  by  this  Court,  by 
repeated  decisionfl^  and  the  distinction  which  we  have  drawn  has  been 
as  often  recognized.  The  questioin  was  first  presented  in  the  case  of 
Call  V.  Hastings,  3  Cal.  Bep.  lYft;  Mesick  v.  Sunderland,  6  Cal.  Bep» 
297;  Stafford  v.  lack,  7  Cal.  Hep.  479 ;  Ellis  t.  Janes,  76.  409. 

The  decisions  of  this  Court  upon  this  point,  stand  not  alone.  They 
are  supported  by  nearly  all  the  Courts  in  States  where  registry  laws 
exist,  and  in  England  tiie  aid  doctrine  has  been  greatly  modified.  21 
Mo.  Bep.  313. 

In  Bhode  Island  it  has  been  decided  that "  open  and  continued  pos< 
session  of  land  by  a  person  having  an  unrecorded  deed,  and  claiming 
land  as  his  awn,  la  not  presumptive  notice  of  the  existence  of  such 
deed  to  subsequent  purchasers.  Harris  v.  Arnold,  1  Bhode  Island  Bep. 
1Z6;  see  abo  Withen  9.  Carter,  4  Qnitt  (Viig.)  Bep.  407. 

You  ZIIv—  M 
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In  32  Maine,  287,  cited  by  appellants,  the  Court  said:  ''Prior  to 
the  Revised  Statutes,  visible  possession  of  an  improved  estate,  by  the 
grantee  under  his  deed,  was  implied  notice  of  the  sale  to  subsequent 
purchasers,  although  his  deed  had  not  be^i  recorded.  But  the 
Revised  Statutes,  (chap*  91,  sec.  26)  introduces  a  new  principle,  and 
abolishes  constructive  notice,  arising  from  possession  under  a  deed  not 
recorded,  and  requires  actual  notice  of  such  deed  to  subsequent  pur- 
chasers to  prevent  them  from  holding  the  estate/' 

In  the  case  of  Jackson  t;.  Van  Valkenburgh,  (8  Cow.  264)  Judge 
Woodworth  reviewed  the  authorities  upon  this  question,  and  cited, 
with  approbation,  Jolland  v.  Stainbridge,  (3  Yesey,  478)  in.  which 
Lord  Alvanley  said:  "  The  person  who  takes  subsequently  must  know 
exactly  the  condition  of  the  prior  deed,  and  must  have  intended  to 
defraud. '^ 

In  support  of  this  doctrine,  the  same  learned  Judge  quotes  the  lan- 
guage of  Lord  Hardwicke,  in  Hine  v.  Dodd,  (3  Atk.  275)  as  follows: 
'^  Nothing  short  of  fraud,  or  clear  and  undoubted  notice,  will  do.'' 

In  Jackson  v.  Burgett,  (10  John.  457)  actual  notice  of  the  unre- 
corded instrument  was  held  necessary;  so  also  in  Dunham  ir.  Dey,  18 
John.  555. 

In  Dey  v.  Dunham,  (2  John.  Ch.  Rep.  182,  190)  Chancellor 
Kent  again  reviews  this  doctrine  at  length,  and  agrees  with  Lord 
Hardwicke  in  Hine  v.  Dodd,  that  ^  A  notice  that  was  to  break  in  upon 
the  Registry  Act,  must  be  such,  as  with  the  attending  circumstances 
win  affect  the  subsequent  purchaser  vrith  fraud.  A  notice  merely  to 
put  the  party  upon  inquiry,  will  not  be  sufficient.''  See  also  Jolland 
V.  Strainbridge,  3  Ves.  478;  Great  Falls  Co.  v.  Worster,  16  New 
Hampshire,  412. 

Mr.  Justice  Scott,  in  Beattie  v.  Butler,  (21  Mo.  Rep.  321)  disr 
cusses  this  question  at  some  length,  and  after  a  review  of  the  author- 
ities, concludes  as  follows:  ''But  the  possession  of  the  tenant,  if 
notice  at  all,  was  only  notice  of  his  own  right,  and  not  that  of  his  re- 
versioner; this  seems  to  be  the  settled  doctrine."  See  also  7  Watt. 
261;  1  Atk.  589,  490;  4  Binn.  184;  2  Sumjier,  557,  and  6  Sergt.  & 
Rawle,  184. 

This  brings  us  to  the  consideration  of  another  question  raised  by 


SUPREME  COTJET  — JANUABY  TEBM,  1859.        871 

Hnater  v.  Watson. 

appellants,  viz. :  Is  plaintifl,  who  purchased  at  Sheriff's  sale,  upon 
his  own  judgment,  a  bona  fide  purchaser  for  a  valuable  consideration? 
In  some  of  the  earlier  decisions  in  England  and  this  country,  a  dis* 
tinction  was  drawn  and  maintained  between  a  purchaser  who  was  also 
the  execution  creditor,  and  a  purchaser  who  was  a  stranger  to  the 
judgment  and  execution.  In  the  former  case  it  was  said  that  the  pur- 
chaser'took  the  property  for  a  pre-existing  debt,  paying  no  new  consid- 
eration, and  must  therefore  take  subject  to  the  outstanding  equities  in 
the  hands  of  third  persons,  while  the  latter  paid  the  purchase  money 
on  the  day  of  sale,  and  took  the  property  discharged  of  all  equities  of 
xrhich  he  had  no  notice.  But  upon  what  just  reasoning  the  distinction 
•vas  maintained,  it  is  not  easy  to  discover.  Let  us  state  an  example: 
A  advances  money  to  B,  for  which  he  obtains  a  judgment;  he  issues 
execution  and  levies  upon  B's  property ;  he  attends  the  sale,  and  being 
willing  to  give  more  than  any  one  else,  becomes  the  purchaser.  But 
because  he  paid  the  purchase  money  to  B  in  advance,  and  not  to-day, 
he  is  not  a  bona  fide  purchaser  for  a  valuable  consideration,  and  must 
take  the  property  with  some  secret  trusty  or  have  his  titie  defeated 
altogether  by  the  production  of  an  unrecorded  deed,  of  which  he  had 
no  notice.  But,  says  the  old  theory,  A  takes  the  property  for  a  pre- 
existing debt,  and  parts  with  no  new  consideration.  This  is  not  the 
case;  the  law  takes  the  property,  and  an  officer  of  the  law  sells  it  to 
the  highest  bidder.  A  purchases  the  property,  not  as  creditor,  but 
as  purchaser.  The  character  of  creditor  oeades,  and  the  rights  of  pur- 
chaser immediately  attach.  In  this  State  the  statute  not  only  permits, 
but  invites,  the  creditor  to  purdiase;  then  why  should  he  not  stand 
upon  the  same  footing  6t  other  purchasers? 

There  is  no  sound  reason  why  he  should  not  Modem  Courts  have 
abolished  the  old  distinction,  and  the  rule  now  is,  ''that  no  differ- 
ence exists  between  a  purchaser  at  private  sale,  and  one  at  Sheriff's 
sale.**    Bobinson  v.  Bowan,  2  Scammon  Bep.  501. 

The  case  of  Scribner's  Lessees  v,  Lockwood,  (9  Ohio,  184)  is 
directly  in  point.  Parker's  Lessees  v.  Miller  ei  al.,  9  Ohio  Bep. 
108;  Jackson  i;.  Post,  15  Wend.  288;  Qraham  v.  Samuel,  1  Dana, 
166. 

Our  theory  is,  that  the  plaintiff  here  stands  upon  the  same  footing 
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with  other  purcfaasers,  and  that  his  lien  and  tiUe  relate  back  to  the 
date  of  the  entry  of  his  judgment^  and  must  prevail  over  defendants' 
unrecorded  deed.  This  was  the  doctrine  of  this  Oonit  in  the  case  of 
Sinith  V.  Bandall,  6  Cal.  Bep.  47. 

In  the  case  in  2  Binn.  52,  relied  upon  by  appellants.  Judge  Breck- 
enridge  says :  '^  The  purchaser  at  a  Sheriff's  sale,  is  as  much  a  pur- 
chaser^ and  as  much  entitled  to  protection  under  a  want  of  notice,  as 
any  other.  .The  consequences  would  be  monstrous,  if  the  law  would 
suffer  him  to  be  disturbed  by  secret  trusts,  or  to  be  affected  by  the 
culpable  negligence  of  those  who  were  under  a  moxal  and  l^;al  obliga- 
tion to  do  something  which  would  save  others  tvom  layij>g  out  their 
money  without  consideration.** 

The  case  in  11  Mo.  77,  cited  by  appellants,  is  an  authority  directly 
against  &em.  The  Court  says :  ^'  This  case  does  not  differ  in  prin- 
ciple from  those  of  Hill  v.  Paul,  (8  Mo.)  and  Beed  v.  Austin's  Heirs, 
(9  Mo.  722).  The  doctrine  of  these  cases  is,  that  the  lien  of  a  judg- 
ment prevails  over  a  prior  unrecorded  deed,  and  this  may  be  regarded 
as  the  settled  law  of  this  Court.'* 

'*  The  lien  of  a  judgment  will  prevail  over  a  prior  unreooided  deed. 
That  the  deed  was  executed  before  the  debt  was  contracted,  cannot 
alter  the  ease;  the  credit  may  have  been  given  upon  the  very  lots 
eoBveyed  by  this  imrecorded  deed.**  Frothingham  v.  Stacker,  11  Ho. 
78 ;  Beed  v.  Austin's  Heirs,  9  Mo.  722 ;  Hill  v.  Paul,  8  Mo.  479 ;  Hebn 
V.  Logan*B  Heirs,  4  Bibb,  78. 

In  the  case  of  Coffin  v.  Bay,  (1  Metcf.  214)  C.  J.  Shaw  said: 
''  The  attachment  of  real  estate  is  considered  as  in  the  nature  of  a  pur- 
chase, and  the  attaching  creditor  is  affeeted  with  notice  of  a  prior  con- 
veyance, in  the  same  manner  as  a  purchaser.*'  Priest  v.  Bice,  1  Pick. 
Bep.,  p.  167 ;  Semple  v.  Bird,  7  Serg.  &  Bawle,  285. 

The  record  eontains  one  oiher  question  which  we  will  briefly  notice. 
On  the  trial  in  the  Court  below,  appellants  called  as  a  witness,  D,  W. 
Welty,  one  of  plaintiff's  attorneys,  and  among  other  things,  asked  him 
whether  he  (witness)  had  any  knowledge  of  defendants*  interest  prior 
to  plaintiff's  purchase.  This  was  objected  to.  The  Court  sx^stained 
the  objection,  and  this  is  assigned  as  error.  See  Oreenleafs  Evi- 
dence, voL  2,  p.  811,  na  244;  7  GaL  Bep.  4Sa 
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Baldwin,  J.,  delivered  the  opinion  of  tbe  Court — Fibu>^  J.,  coif 

eurring. 

We  have  given  the  important  qnestionB  raised  by  the  record,  our 
most  serious  attention.  The  amount  involyed  in  this  particular  case 
is  not  considerable,  but  the  principles  are  of  the  greatest  importance. 
The  questions  are  not  free  from  difficulty;  indeed  they  are  full  of 
embarrassment,  arising  not  only  from  several  decisions  of  our  own 
Court,  which,  to  say  the  least,  do  not  seem  altogether  consistent,  and 
from  the  conflicting  nature  of  the  decisionB  in  other  States  and  in 
Great  Britain.  Upon  no  subject  is  it  more  important  that  the  law 
should  be  beyond  doubt  as  to  its  construction,  and  simple  and  precise 
in  its  provisions.  And  it  may  well  merit  legislative  consideration, 
whether  the  Statutes  of  Begistration  should  not  be  thoroughly  re- 
vised, so  as  to  secure  uniform  and  certain  rules  for  the  disposition 
and  protection  of  real  estate  in  the  future. 

It  18  not  necessary  to  review  the  various  decisions  of  tiiis  Court 
The  questions  we  are  considering  turn  upon  the  proper  constnictioHi 
of  the  twenty-fourth  and  twenty-sixth  sections  of  the  Becordation  Act 
1850:  This  is  the  language  of  the  twenty-fourth  section,  as  amended 
in  1856 :  "  Every  conveyance  of  real  estate,  and  every  instrument  of 
writing,  setting  forth  an  agreement  to  convey  any  real  estate,  or 
whereby  any  real  estate  may  be  aflEected,  proved,  acknowledged,  and 
(Jertified  in  the  manner  prescribed  in  this  Act,  to  operate  as  notice  to 
third  persons,  shall  be  recorded  in  the  office  of  the  Becorder  of  the 
county  in  which  such  real  estate  is  situated,  but  shall  be  valid  and 
binding  between  the  parties  thereto,  without  such  record.'* 

The  twenty-sixth  section  is  as  follows:  *'  Every  conveyance  of  real 
estate  within  this  State,  hereafter  made,  which  shall  not  be  recorded 
as  provided  in  this  Act,  shall  be  void  as  against  any  subsequent  pur- 
chaser in  good  faith  and  for  a  valuable  consideration,  of  the  same  real 
estate,  or  any  portion  thereof,  where  his  own  conveyance  shall  be 
fcsl  duly  recorded.** 

It  would  seem  that  the  Legislature  designed,  in  the  twenty-fourth 
sec&m,  to  hold  that  the  recording  of  the  deed  was  necessary  to  give 
notice  of  it  to  third  persons,  and  supposed  that  the  want  of  such  notice 
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invalidated  the  deed  as  to  them;  but  that  afterwards  the  twenty-sixth 
section  was  inserted,  which  was  intended  to  qualify  and  limit  the  effect 
of  this  provision.  The  twenty-sixth  section  is  taken  from  the  legisla- 
tion of  New  York  on  that  subject,  and  is  in  the  words  of  a  section  of  a 
statute  of  that  State.  Taking  both  sections  together,  it  seems  evident 
that  the  true  construction  is,  that  the  failure  of  a  grantee  to  record  a 
deed,  does  not  absolutely  and  without  exception  avoid  the  deed  as  to 
third  persons;  for,  if  it  did,  it  is  impossible  to  give  effect  to  the  words 
"  bona  fide  purchaser  for  a  valuable  consideration/'  The  failure  to 
register  only  protects  this  class  of  persons.  Under  the  registration 
laws  of  England  and  the  American  States,  (which  did  not  contain  this 
limitation)  Courts  of  Equity  engrafted  this  exception,  and  held,  in 
numerous  cases,  that  the  purchaser  of  lands,  knowing  them  to  have 
been  before  sold  by  the  vendor,  though  the  deed  was  not  recorded, 
was  not  within  the  protection  of  the  statute.  (See  10  John.  457.) 
The  Irish  Registry  Act  makes  no  exception  or  qualification  but  the 
record  is  the  only  notice;  and,  in  some  of  the  States  —  Massachusetts, 
Maine,  and  perhaps  others  —  actual  notice  is  the  only  substitute  for 
the  notice  by  the  registry. 

The  question  arises,  who  is  a  bona  fids  purchaser,  or  what  is  a  hona 
fide  purchase?  And  this  inquiry  has  been  the  fruitful  source  of  diffi- 
culty, and  contention,  and  conflicting  decision.  A  priori,  it  might, 
perhaps,  be  considered  not  a  little  difficult  to  say  that  a  party  buying 
land  in  the  possession  of  another,  must  necessa/rUy  be  a  fraudulent 
purchaser,  especially  when  he  buys  with  record  proof  before  him  of  the 
ownership  of  his  vendor.  It  could  scarcely  be  held  that  such  a  pur- 
chaser must  necessarily  know  that  the  vendor  had  no  title,  and  that 
the  possessor  had.  Some  of  the  cases  hold  that  mere  possession  is 
actual  notice — and  will  not  suffer  any  proof  to  be  made  to  the  contrary 
■—other,  and  perhaps  the  greater  number,  hold  that  it  is  only  a  pre- 
sumption of  notice,  which  may  be  rebutted;  and  others  again  hold 
that  the  possession  is  not  so  much  notice  of  the  title  of  the  holder,  as 
a  circumstance  which  should  put  the  purchaser  on  inquiry,  and  if  he 
fails  to  inquire,  he  is  no  more  protected  than  if  he  had  inquired  and 
ascertained  the  fact. 

In  New  York  the  cases  are  by  no  means  harmoniouB-^the  earlier 
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cases  holding  with  more  strictness  to  the  doctrine  of  notice  than  those 
of  later  date.  It  must  be  conceded,  however,  that  the  authorities,  not 
only  in  New  York,  but  elsewhere^  are  overwhelmingly  to  the  point  that 
possession  is  proof  of  notice — ^whether  prima  facie  or  absolute,  it  is  not 
necessary  to  inquire  here  —  of  the  title  of  the  possessor.  This  is  the 
doctrine  of  the  Supreme  Court  of  the  United  States,  and  of  every 
State  in  the  Union,  with  tiie  three  or  four  exceptions. 

It  is  urged  against  this  array  of  authority,  that  this  matter  of  pos- 
session is  a  fact,  not  a  principle;  that  the  fact  must  have  its  force  in 
different  States  or  places,  according  to  circumstances;  that  this  fact 
in  England  or  Massachusetts,  owing  to  local  circumstances,  has  a  sig- 
nificance which  is  denied  by  the  circumstances  prevailing  here;  that 
in  the  older  States  titles  are  settled  and  easily  understood,  but  that  the 
reverse  of  this  stable  condition  of  affairs  characterizes  our  younger  and 
nnsettled  State;  and  that  besides  this,  we  have  a  statute  unknown  to 
those  States,  allowing  the  purchase  of  land  in  adverse  possession;  that, 
in  addition  to  this,  much  of  the  real  estate  of  the  country  is  held  by 
disputed  titles,  and  no  inconsiderable  portion  by  no  pretense  of  it 
The  force  of  this  argument  is  conceded;  but  something  may  be  urged 
on*  tiie  other  side.  Some  latitude  should  probably  be  indulged  in  a 
new  State,  whose  people,  hastily  gathered  together,  are,  many  of 
them,  unfamiliar  with  their  own  laws;  and  it  is  not  strange  that, 
nnder  the  peculiar  circumstances  which  surround  them,  great  negli- 
gence and  laxity  in  the  transaction  of  business,  both  in  individuals 
and  public  officers,  prevailed;  and  hence  much  that  may  be  attributed 
to  ignorance,  carelessness  and  accident,  prevented  the  preservation 
and  protection  of  land  titles.  But  besides  this,  we  do  not  see  enough 
in  these  suggestions  to  induce  us  to  disregard  an  array  of  authority 
so  formidable. 

We  acknowledge  the  weight  of  the  considerations  of  public  policy 
which  suggest  that  land  titles  should  be  made  to  depend  upon  written 
and  record  proof,  with  few  exceptions,  and  to  leave  as  little  to  parol 
proof  as  possible;  and  especially  do  we  acknowledge  the  paramount 
importance  of  establishing  dear,  precise  and  definite  rules  in  respect 
to  contracts  and  property;  such  rules  as  furnish  of  themselves  authen- 
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tic  guides  to  Courts  and  juries^  and  give  to  the  citizen  certain  ideas  of 
his  rights,  and  leare  as  little  as  possible  to  litigation  or  the  dificretion 
of  the  Judge.  But  this  policy  addresses  itself  to  the  Leg^islature,  and 
we  cannot  give  effect  to  it  in  this  case,  in  the  face  of  a  clear  persua- 
sion that  the  law,  as  it  is  written,  is  otherwise. 

We  must,  therefore,  hold,  in  obedience  to  this  authority,  that  the 
open,  notorious  possession  of  real  estate,  by  one  haviug  an  unrecorded 
deed  for  it,  is  evidence  of  notice  to  a  subsequent  purchaser,  of  the  first 
vendee's  title.  To  guard  ugainst  misapprehension,  we  say  ihmi  (he 
possession  must  exist  at  the  time  of  the  acqtUsition  of  titie  er  deed  of 
the  subsequent  vendee,  from  the.  common  vendor. 

It  appears  by  the  express  finding  of  the  Courts  that  Knox,  the 
vendee  of  Glenn,  entered  into  possession  of  the  premises  after  his  pur- 
chase in  1851,  and  made  permanent  and  valuable  improvements;  that 
up  to  the  time  of  his  death,  he  was  in  possession,  as  was  his  adminis- 
trator after  his  death,  until  after  the  purchase  by  Hunter.  The  find- 
ing is,  that  the  administrator  was  in  "  the  notorious  possession  of  the 
property  at  the  time  of  the  plaintiff's  purchase."  But  it  is  by  no 
means  clear,  from  the  evidence,  whether  the  Judge,  in  his  finding, 
meant  to  assert  that  this  was  a  personal  possession,  or  possession  by 
ft  tenant  or  tenants;  for  the  finding  is  that  defendants  hold  under  a 
lease  from  Knox's  administrator.  When  the  lease  commenced  does 
not  appear.  The  other  evidence  introduced  to  show  knowledge  by 
Hunter  of  the  deed  from  Glexm  to  Knox,  was,  taken  alone,  clearly 
insufficient.  Wyatt  v.  Bumell,  19  Vesey,  435;  JoUand  v.  Strain- 
bridge,  3  Vesey,  Jr.,  478;  Scott  v.  Gallagher,  14  S.  &  R.  333. 

The  deed  of  1856  may  be  laid  out  of  the  question.  It  was  made 
after  the  death  of  Knox,  and  though  made  to  him  and  '^  his  heirs," 
the  word  "heir,"  is  not  a  word  of  purchase,  carrying  title  to  the 
heirs,  but  only  qualifying  the  title  of  the  grantee.  A  deed  to  a  dead 
man  is  a  nullify. 

The  deed  of  1851,  at  the  instance  of  Forbes,  is  attacked.  The 
deed  was  executed  under  a  power  from  Gl^in,  very  general  in  its 
terms  and  evidently  intended  to  give  to  the  attoroqf  authority  to  aet 
for  the  principal  in  respect  to  the  letter's  busincM  in  Oafifofoia;  it 
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aathorized  the  attorney  ^to  make  and  execute  conveyances.''  The 
money  was  received  by  Forbes,  and  the  execution  of  the  deed  seems 
to  hate  been  approved  by  Qlenn.  We  think,  therefore,  that  this  deed 
cannot  be  assailed  for  want  of  authority  to  execute  it.  It  was  not 
recorded. 

If  HuB.ter  had  kgal  notice  of  this  deed,  we  think  it  waa  enough  to 
defeat  his  purchase. 

The  Statute  of  California  already  cited,  only  protects  purchasers; 
creditors,  as  auch,  do  not  aeem  to  be  included  within  its  provisions; 
but  a  judgment  creditor,  purchasing  at  his  own  sale,  without  notice,  is 
a  lona  fide  purchaser  within  the  Act  The  cases  are  not  agreed  upon 
this  subject,  but  the  weight  of  authority  and  the  reason  of  the  rule  are 
i&  we  have  stated  it.  4  Cowen,  599;  15  Wend.  588;  8  lb.  620; 
5  Mo.  387;  8  Ala.  866;  9  Ohio,  184;  1  Barr,  24. 

Upon  the  trial,  Mr.  D.  W.  Welty»  the  attorney  for  the  plaintiff,  was 
ezamiDed  aa  a  witness  for  the  defendant,  to  prove  that  while  he  was 
acting  as  agent  for  plaintiff,  he  ascertained  the  facts  in  relation  to  the 
title  or  claim  of  Knox  to  this  property.  Though  this  examination  was 
not  very  regular^  yet  we  are  inclined  to  think  the  witness  should  have 
answered  the  gen.eral  question,  or  protected  himself  hy  his  privilege  or 
that  of  his  client.  It  is  clear,  that  the  knowledge  of  the  agent  in  the 
course  of  the  agienoy,  is  the  knowledge  of  the  principal;  and  while  the 
attorney  is  not  pennitted  to  disclose  the  confidential  conmiunications 
of  his  eliesfft^  yet  if  he  acquires  information  apart  from  any  such  com- 
munications^ he  is  not  protected  from  disclosing  it.  We  do  not  under- 
stand that  the  witness  was  reqtdred  to  state  any  facts  derived  from 
statements  made  to  him  by  his  client,  or  from  the  papers  of  his  client^ 
but  merely  to  state  facts  coming  to  his  knowledge  Ibrom  independent 
sources. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

I  tfasent^  for  ieaaooa  which  I  afaall  ile  hereafter. 

TXBBX^  0.  J. 
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PEOPLE  «x  rel.  ATTORNEY  GENERAL  •.  BURBANK. 

When  a  District  Jadg9  Is  elected  by  the  people  on  the  occasion  of  a  ymcancy  In 
the  office,  he  Is,  ander  the  Const Itation,  elected  for  a  full  term  of  slz  Tears. 

And  this  thoQgh  the  proclamation  of  the  Qoyemor  for  tiM  election  la  for  the 
unexpired  term  of  his  predecessor. 

The  function  of  the  proclamation  Is  not  to  proclaim  the  law,  but  the  fact  of  the 
vacancy.     It  cannot  change  either  the  law  or  the  Constitution. 

The  Constitution,  though  It  Axes  the  period  of  the  tenure  of  the  office  of  Dis- 
trict Judge,  does  not  fix  any  day  for  the  commencement  of  the  term;  and  if 
It  did.  It  would  not  follow  that  It  applies  to  Judges  afterwards  elected  to 
new  districts.  Nor  would  It  result,  that  the  Judge  elected  In  consequence  of 
a  yacancy,  was  necessarily  elected  to  fill  such  vacancy. 

All  the  Constitution  means  by  the  expression  "during  the  term,"  an  naed  la  sec- 
tions fifteen  and  sixteen  of  article  sixth.  Is,  during  the  time  or  period  for 
which  the  officer  Is  elected. 

When  the  Constitution  says  the  Judge  shall  hold  his  office  for  six  yean.  It  meaas 
that  this  period  of  six  years  Is  the  term  of  hla  office;  It  la  that  qaantun  of 
time  assigned  to  him  by  the  Constitution  as  his  period  of  the  enjoyment  <A 
the  office,  and  this  quantum  may  not  Improperly  be  called  a  term. 

The  Legislature  can  direct  the  time  and  prescribe  the  mode  of  electing  Dletrlct 
Judges,  but  cannot  change  the  tenure  of  the  office;  henoo^  so  much  of  the 
Act  as  limited  the  period  of  Incumbency,  Is  void. 

An  Act  may  be  void.  In  part,  for  Its  unconstitutionality,  and  good,  so  far  as  It 
Is  constitutional. 

People  99  reL  Brodle  «.  Weller,  Governor,  (11  Gal.  fiepi  77)  alBnieA. 

Appeal  from  the  Twelfth  Districty  Oounty  of  San  FrandBCO. 

This  was  an  action  to  try  the  right  to  the  office  of  District  Judge  of 
the  Fourth  Judicial  District. 

The  facts  as  stated  in  the  opinion  of  the  Court,  are  as  follows:  In 
1852^  at  the  general  election^  Delos  Lake  was  elected  Judge  of  the 
Fourth  District  for  six  years  from  first  of  January,  1858.  In  June, 
1855,  he  resigned,  and  the  Governor  appointed  J.  S.  Hager  to  fill  the 
vacancy  until  the  election  in  1855.  In  July;  1855,  the  Goyemtor 
issued  his  proclamation,  in  pursuance  of  law,  for  the  election  in  Sep- 
tember; in  which  proclamation  was  included  this  office — styling  the 
officer  to  be  elected  a  District  Judge  for  the  unexpired  term  of  Delos 
Lake,  resigned.  The  Board  of  Supervisors  also  gave  notice  in  the 
same  way.    At  the  election,  Hager  was  elected «-—  was  commissioned  in 
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this  form  —  and  entered  on  the  office,  and  held  it  until  the  general 
election  of  1858^  when  Caleb  Burbank  was  voted  for,  and  received  a 
majority  of  the  votes  for  this  office.  All  the  proceedings  were  regular 
in  form,  and  he  was  commissioned  by  the  Goremor  in  due  form — 
qualified,  and  entered  upon  the  office.  This  prooeediog  is  taken  to  oust 
him,  upon  the  claim  that  Hager  is  entitled  to  the  office. 

The  Court  below  held,  that  "  Burbank  is  rightfully  and  legally  in 
the  possession  of  the  office  of  Judge  of  the  Fourth  Judicial  District  of 
the  State  of  California,  and  that  he  did  not  unlawfully  usurp  said 
oflSoe^  as  in  the  information  alleged.''    Relator  appealed  to  this  Court. 

Hall  McAUisUr  for  Appellant 

Counsel  reviewed  at  considerable  length  the  history  of  fbe  legisla- 
tion in  this  State  respecting  the  Judiciary,  and  then  argued  as 
follows: 

IL  Legislative  exposition  of  constitutional  provisions  is  never  en- 
titled to  much  weight. 

The  supineness,  carelessness  and  ignorance  of  l^slators,  are  matters 
of  complaint,  not  only  in  this  State,  not  only  in  other  States  of  the 
Union,  but  also  in  England.  We  constantly  find  the  English  Judges 
bitterly  complaining  of  the  supineness  and  neglect  of  Parliament  in  the 
matter  of  legislation.    Dwarris  on  Statutes,  551,  556,  708. 

In  England,  Parliament  are  omnipotent,  and  are  therefore  only 
caUed  upon  to  see  that  their  statutes  do  not  confiict  with  each  other; 
whereas  American  Legislatures  must  look  not  only  to  this,  but  must 
also  bring  each  Act  they  pass  to  the  test  of  the  Constitution* 

When  legislative  exposition  should  be  resorted  to,  and  the  weight 
which  should  be  given  to  it  Smith's  Statutory  Law,  sees.  289,  290, 
291,  292;  Dwarris  on  Statutes,  562. 

m.  In  the  construction  of  a  constitutional  provision  restrietiv$  of 
the  power  of  the  Legislature,  legislative  exposition  should  nev9r  be 
resorted  to.  Smith's  Statutory  Law,  sees.  293,  295,  296;  Vide  also. 
Ibid.,  sec.  290. 

The  present  case  is  one  where  the  constitutional  provisions  are 
restrictive  of  the  power  of  the  Legislature. 

The  Constitution  substantially  declares  (art  6,  sec.  6;  art  11,  see. 
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8)  ih&t  tbe  Legislature  shall  not  interfere  with  **  the  duration  of  any 
oflBce ''  which  has  by  it  been  "  fixed.** 

IV.  Legislative  expo^'.ition  has  not  been  regarded  by  this  Oonrt, 
heretofore,  as  a  guide  in  oonstruing  the  Conatitntion.  In  re  Holdforth, 
1  Cal.  B.  438;  Canldfield  v.  Hudson,  8  Cal.  B.  389;  Beed  v.  Mc- 
Cormick,  4  Cal.  B.  342;  Exline  v.  Smith,  0  CaL  B.  112;  Bui^yne 
V.  Supervisors  of  San  Francisco,  5  Cal.  B.  1;  Ouy  v.  Hermance,  5 
Cal.  B.  73;  Dickey  v.  Hurlburt,  5  Cal.  R  343;  Zander  v.  Coe,  5 
Cal.  R  230;  The  People  v.  Applegatc,  6  Cal.  R  296;  The  People 
V.  Nevada,  6  Cal.  R  143 ;  The  People  i;.  Johnson,  6  CaL  B.  500. 

V.  The  only  true  exposition  of  the  Constitution  is  a  judicial  one. 
The  judicial  attribute  has  been  lodged  by  the  Constitution,  not  in 

the  hands  of  the  Legislature,  but  with  the  Judiciary  —  a  distinct  coor- 
dinate department  of  Qovermnent 

The  idea  has  no  foroe^  that  the  Judiciary  mmt,  in  any  d^ree,  yield 
to  the  crude  opinion  of  the  Legislature  concerning  the  Constitiition, 
when  that  Legislature  is  deciding  as  to  ita  own  powon. 

It  will  not  do  for  the  Legislature  to  sit  as  Judge  in  fbeii  own  case. 

VI.  The  Constitution  fixes  the  judicial  tenure  of  appdlanta  at  six 
years. 

The  District  Judgeship  is  a  constitutional  oflSce;  hence,  (in  oensid- 
ering  its  nature,  character,  jurisdiction,  duration,  and  the  like)  we 
must  disembarrass  our  ideas  of  all  statutory  regulations,  and  kok 
solely  to  the  organic  law  —  the  Constitution.  Constitution,  art  6, 
sec.  5.  Here  we  have  a  constitutional  office,  and  a  constitutional  tenure 
affixed  to  its  incumbent. 

The  office  itself,  and  the  tenure  of  its  incumbent^  are  beyond  the 
reach  of  legislative  enactment. 

Upon  the  subject  of  tenure,  the  framers  of  our  Constitution  need 
not  have  added  a  single  word  additional  to  the  expression  '*  for  the 
term  of  six  yeaiB.'' 

That  provision  alone  would  have  been  fully  auffident  for  appeUanifs 
ease. 

But  article  11,  sec.  7,  is  perhaps  even  more  explicit;  for  it  anb- 
stantially  forbids  all  legislative  iiiterferenoe  wilii  ^  t^  duration  of  any 
office  fixed ''  by  this  Constitation. 
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But  is  the  system  marked  out  in  the  Constitution  for  this  office  of 
•District  Judge,  complete?  Are  contingencies  provided  for  —  death  or 
resignation? 

Constitution,  art.  6,  sec.  8:  When,  therefore,  a  vacancy  occurs 
for  any  reason,  in  the  office  of  District  Judge,  the  Governor  has  con- 
stitutional power  to  flU  the  office  until  the  ''  next  election  by  the  peo- 
ple." 

Our  argument  is  plain,  and  nothing  can  be  more  simple  than  the 
operation  of  the  system  appointed  (fully  and  completely)  for  the  office 
of  District  Judge. 

Resignation  or  death  occurring,  the  office  becomes  vacant;  the  Oov- 
emor  appoints  for  the  interim  until  the  next  genial  election  by  the 
people.  The  people  elect  at  the  constitutional  time  (to  wit,  the  next 
general  election  after  the  vacancy  in  the  office  occurs,  which  is  always 
a  time  uncertain,  the  period  of  the  g^eral  dection  bdng  entirely  un- 
der control  of  the  Legislature)  to  a  constitutional  office  for  the  con- 
stitutional tenure. 

Is  there  any  possible  defect  in  this  aystem?  Is  th^re  any  contin- 
gency unprovided  for?  Is  there  any  reason  why  this  plain,  simple 
and  complete  plan,  marked  out  in  the  organic  law,  should  not  be 
enforced? 

Neither  can  a  single  argument  b^  adduced  againat  the  policy  of  this 
system,  while  there  are  many  obvious  suggestions  in  its  favor. 

By  always  making  the  tenure  of  elected  District  Judges  rix  years, 
the  value,  dignity,  independence  and  utility  of  the  office  are  preserved ; 
while  to  split  up  the  constitutional  tenure  into  one,  two,  throe,  four 
years,  as  may  chance,  greatiy  tends  to  impair,  if  not  to  entirely  de- 
«tJoy,  these  important  attributes. 

These  views  are  asserted  by  this  Court  in  People  ar  rel.  Brodie  v. 
WeDer,  11  Cad.  Bep.  77. 

The  idea  of  fixed  terms  ideftitical  for  the  whole  State^  having  a  eer- 
tain  commetieement  and  fixed  termination,  appointed  by  the  Constitu- 
tion, was  thoroughly  and  utterly  denied  by  this  Court  in  the  People 
«r  rd.  Brodie  v.  Waller. 

A  Judge  elected  to  fill  the  unexpired  term  of  a  pievious  inommbept 
whe  had  Bied^  ia  evUXtoi  to  hdU  the  full  eonstitutional;  t^iiu.  Shelly 
9.  Johnson,  Dallam,  597,  dted  in  Texas  Digest,  p.  268;  Roman  v. 
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Moody,  Dallam,  512,  cited  in  Texas  Digest,  p.  386;  Wammach  v, 
HoUoway,  2  Ala.  B.  31. 

Where  the  term  of  office  is  fixed  by  the  Constitution,  each  succeed- 
ing incumbent,  although  elected  to  fill  a  vacancy,  is  entitled,  unless  it 
is  otherwise  provided  in  the  Constitution,  to  hold  the  office  for  the 
full  period.  Bunton  v.  Wilson,  4  Texas  E.  400;  Marshall  v.  Har- 
wood,  5  Maryland,  423;  Hughes  v.  Buckingham,  5  Sm.  &  M.  632; 
Powers  V.  Hunt,  2  Humphrey's  R.  24;  The  People  v.  Green,  2  Wend. 
R.  266;  The  People  v.  Coutant,  11  Wend.  B.  611;  The  People  i;. 
Garey,  6  Cowen,  642. 

The  Constitution  of  the  State  of  California  does  not  fix  the  time  of 
the  commencement  of  the  term  of  the  District  Judge.  Constitution, 
Art.  VI,  sec.  5;  The  People  v.  Wdler;  The  State  of  Ohio  v.  Neb- 
ling,  41,  42,  43. 

The  respondents  counsel  has  pertinaciously  argued  that  the  Consti- 
tution appoints  a  certain  commencement  and  termination  for  the  term 
of  the  District  Judges,  and  yet  has  even  failed  to  show  that  the  com- 
mencement of  the  term  of  the  first  original  nine  districts  is  appointed 
by  th^  Constitution. 

By  the  statute  of  1850,  nine  Judicial  Districts  were  established. 
By  the  Act  of  March  11,  1861,  eleven  Judicial  Districts  were  made. 
By  the  Act  of  May  16,  1864,  twelve  Judicial  Districts  were  created. 
By  Act  April  16,  1865,  fifteen  Judicial  Districts  were  established. 
By  a  recent  statute,  the  number  of  Judicial  Districts  has  been  in- 
creased to  eighteen. 

If  these  fixed  terms,  with  certain  constitutional  commencement  and 
termination,  are  non-existent  whence  does  the  respondent  derive 
'*  unexpired  term,'*  "balance  of  term,*'  etc.,  which  form  the  burden  of 
his  argument? 

If  a  District  Judge  dies,  there  is  a  vacancy  in  the  office,  not  a 
vacancy  in  his  term.  There  cannot  be  said  tu  oe  a  vacancy  in  his 
term,  for  the  term  has  ceased  to  exist.  There  is  no  fixed  term  having 
a  duration  beyond  the  life  of  the  judicial  incnmbent. 

The  Constitution  attaches  the  term  to  the  Judge,  not  to  the  office. 
Constitution,  Art.  VI,  sec.  6. 

The  Constitution,  speaking  of  District  Judges^  saya:  ^'Said  Judges 


SUPREME  COTTRT  — JANTTABT  TERM,  1869.         883 

People  V.  Burbank. 

shall  be  elected  by  the  qualified  electors  of  their  respective  districts  at 
the  general  election,  and  shall  hold  their  oflBce  for  the  term  of  six 
years."  That  is  —  all  District  Judges  shall  hold  their  oflBce  for  the 
term  of  six  years. 

There  is  no  exception  snggested;  there  is  no  language  from  which 
any  can  be  implied.  The  constitutional  clause  applies  generally  to  all 
District  Judges. 

Xotice  also  the  imperative  character  of  the  language  used  — "tfftaZZ 
hold,"    The  expression  is  positive  and  emphatic. 

The  declaration  of  the  Constitution  —  that  District  Judges  shall 
hold  their  oflBce  for  the  term  of  six  years  —  is  an  express  contract  with 
every  Judge  duly  elected  by  the  people,  that  he  shall  have  that  tenure. 
An  open  offer  is  made  by  the  Constitution,  and,  when  accepted  by 
election  and  qualification  as  Judge,  the  compact  is  complete. 

A  reference  to  the  Constitutions  of  the  various  States  of  the  Union, 
clearly  establishes,  that  when  the  f  ramers  of  a  Constitution  have  cre- 
ated a  constitutional  oflSce,  established  the  duration  of  the  term  for 
which  it  shall  be  held,  and  have  desired,  that  in  case  of  a  vacancy  by 
death  or  resignation,  the  office  should  be  filled  by  a  new  incumbent 
only  for  the  residue  of  the  term  during  which  his  predecessor  would 
have  held,  they  have  so  distinctly  expressed  themselves  in  the  Con- 
stitution. 

Constitution  of  New  York,  Art  VI,  sec.  13;*  Constitution  of  Mis- 
sissippi, Art  IV,  sees.  2,  5,  20,  21 ;  Constitution  of  New  Jersey,  Art. 
VI,  sec.  6,  subd.  1  and  2;  Art.  VII,  sec.  2,  subd.  2;  Constitution  of 
Louisiana,  Title  IV,  arts.  63,  67 ;  Constitution  of  Kentucky,  Art  IV, 
sees.  3,  6,  7,  11^  13,  23,  26;  Constitution  of  Michigan,  Art  VI,  sec. 
14;  Constitution  of  Wisconsin,  Art  VII,  sees.  4^  9, 

Hoge  i  WHson  for  Respondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Trbht,  0.  J., 

concurring. 

More  in  deference  to  the  earnest  and  ingenious  argument  of  the 
respondent's  counsel,  and  the  interest  of  the  question,  than  from  any 
sense  of  the  intrinsic  difficulties  of  the  subject,  we  have  thought  it 
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proper  to  go  into  a  fiill  discussion  of  the  points  presented  by  this  rec- 
otA,  and  to  a  reconsideration  of  our  former  decisions  upon  this  matter. 
The  facts  may  be  thus  briefly  stated :  In  1852,  at  the  general  elec- 
tion^  Delos  La^e  was  elected  Judge  of  the  Fourth  District,  for  six  years 
from  first  of  January,  1853.  In  June,  1855,  he  resigned,  and  the 
Governor  appointed  J.  S.  Hager  to  fill  the  yaeancy  until  the  election 
in  1855.  In  July,  1855,  the  Governor  issued  his  proclamation,  in 
pursuance  of  law,  for  the  election  in  September,  in  which  j^odamation 
was  included  this  office  —  styling  the  officer  to  be  elected  a  District 
Judge  for  the  unexpired  term  of  Delos  Lake,  resigned.  The  Board 
of  Supervisors  also  gave  notice  in  the  same  way.  At  the  election, 
Hager  was  elected  —  was  commissioned  in  this  form  —  and  entered  on 
the  office,  and  held  it  until  the  general  election  of  1858,  when  Caleb 
Burbank  was  voted  for,  and  received  a  majority  of  the  votes  for  tills 
office.  All  the  proceedings  were  regular  in  form,  and  he  was  commis- 
sioned by  the  Governor  in  due  form,  qualified,  and  entered  upon  tiie 
office.  This  proceeding  is  taken  to  oust  him,  upon  the  claim  that 
Hager  is  entitled  to  the  office. 

The  question  being  as  to  the  effect  of  Hager's  election,  we  are  called 
upon  to  construe  the  provisions  of  our  Constitution,  and  to  tat  by  them 
the  validity  of  the  Acts  of  the  Le^lature  under  which  the  respondent 
claims.  The  preliminary  propositions  of  the  learned  counsel  for  the 
respondent  are  not  disputed;  we  yield  to  them  our  cordial  sanction 
and  entire  approval.  The  delicate  office  of  declaring  an  Act  of  the 
Legislature  unconstitutional  and  void  should  never  be  exercised,  unless 
there  be  a  clear  repugnancy  between  the  inferior  and  the  organic  law. 
Courts  have  no  legislative  powers;  they  are  merely  the  organs  of  laws 
already  made;  they  can  do  no  more  than  construe  and  give  e£Eect  to 
them.  But  the  power  of  declaring  a  particular  statute  unconstitutional; 
necessarily  results  from  this  very  duty,  since  they  could  not  declare 
the  paramount  law  at  all,  if  it  were  destroyed  or  nullified  by  the  Legis- 
lature; they  are  bound  to  declare  not  only  the  law  made  by  the  L^- 
lature,  but  that  superior  law  to  which  the  Legislature  owes  its  exist- 
tence.  We  concede,  also,  that  a  long  and  consistent  recognition  by  the 
Legislative  and  Executive  Departm^ts  of  the  Government,  of  the  con- 
stitntionalify  of  a  system  of  laws,  by  letoenoe  to  wliioh  the  State  Gov- 
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ernment  has  been  guided,  fumishee  a  still  further  reason  for  extreme 
caution  on  the  part  of  the  Judges  in  the  exercise  of  this  power;  but 
we  do  not  concede,  in  this  particular  instance,  the  force  which  the 
learned  counsel  claims  for  the  argument.  Without  reference  to  the 
circumstances  of  extraordinary  dilOSculty  and  embarrassment  which 
characterized  the  early  history  of  California  legislation  something  per- 
haps might  be  urged  against  the  authority  of  usage  and  passive  acqui- 
escence, when  the  short  and  feverish  period  of  our  political  and  social 
experience  is  considered.  Only  a  few  years  have  elapsed  since  Cali- 
fornia was  admitted  as  a  State  into  the  Union,  and  if,  aa  the  counsel 
suggests,  many  events  have  been  crowded  into  that  brief  space,  it  must 
be  remembered,  too,  that  Legislatures  and  people  have  been  diverted 
in  no  ordinary  degree  by  that  very  cause,  from  the  attention  given  in 
older  States  to  matters  of  government.  The  l^slation  of  the  Stat* 
has  been  a  signal  illustration  of  this  want  of  care,  and  the  statute  book- 
is  replete  with  crude  and  unconstitutional  legislation;  and  if  full  effect 
were  given  to  the  argument,  it  would  be  impossible  to  say  to  what 
extent  the  Constitution  would  be  altered.  It  is  certain  that  the  same 
course  of  argument  so  much  insisted  on,  would,  if  effect  were  given  to 
it,  validate  the  entire  State  debt,  and  affirm  the  power  of  the  Legisla- 
ture to  incur  any  conceivable  amount  of  indebtedness  for  the  future. 
Uoreover,  we  might  urge  that  the  constitutionality  of  the  laws  under 
review  never  was,  in  any  w2y,  recognixed  by  the  Judicial  department; 
we  say  in  no  way,  for  the  mere  fact  that  judgments  of  Judges  holding 
imder  the  law  have  been  brought  into  this  Court  and  passed  on,  proved 
nothing;  this  Court  could  take  no  notice  of  the  persons  rendering  the 
judgment  —  no  point  being  made  as  to  their  authority  —  nor  could 
there  have  been,  as  the  Judges  were  in  office  with  a  color  of  right,  and 
in  undisputed  exercise  of  judicial  functions.  Besides  all  this,  the  ques- 
tion is  not  of  the  nature  calcidated  to  challenge  sharp  criticism  ot- 
much  inquiry.  The  Judges  being  in  <^oe  without  dispute  as  to  title, 
and  elections  occurring  at  unfrequent  intervals  until  the  periodical 
elections,  few  men  thought  or  spoke  on  the  subject,  until  the  case  was 
brought  for  judgment  directly  before  Uns  Court.  We  think  it  a  mis- 
take to  suppose  that  there  has  been,  at  any  rate  of  late  years,  no  ques- 
tion in  the  mind  of  the  profession  upon  thia  point;  the  reverse  is  the 
Vou  XII.— » 
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f act^  from  the  time  when  the  subject  b^aji  to  be  discussed ;  so  soon  as 
the  question  was  made  in  this  Court,  it  was  decided. 

Nor  is  this  a  matter  as  seems  to  be  intimated^  like  many  of  those 
which,  being  once  declared  or  acted  on  by  the  Legislature  for  a  series 
of  years,  is  protected  by  public  policy  —  that  policy  which  turns  a 
Court  instinctively  from  a  scrutiny  into  the  foundations  of  law3  long 
established,  and  which,  when  overturned,  carry  down  with  them  ves- 
ted interests  and  rights,  or  create  general  confusion.  The  question,  in 
its  immediate  results,  is  turned  into  a. mere  question  of  personal  right 
and  intereet  between  two  men.  Every  act  done  by  a  Judge,  acting  as 
such  under  a  commission,  and  in  open  possession  of  the  office,  whether 
rightfully  in  office  or  not,  is  to  all  intents  and  purposes  as  valid,  so  far 
as  third  persons  are  concerned,  as  if  he  were  both  Judge  de  facto  and 
de  jure.  We  suppose  this  principle  cannot  be  disputed.  There  is  but 
little  difference  between  an  old  Act  and  a  new  Act>  so  far  aa  this  ques- 
tion  of  acquiescence  is  concerned,  if  nothing  or  little  have  been  done 
under  the  Act,  or  if  no  rights  are  vested  under  it  We  think  upon 
this  question,  then,  we  can  proceed  to  construe  the  law,  without  any 
\'ery  controlling  obstacle  to  our  consideration  of  it,  arising  from  the 
past  history  of  the  Oovermnent.  But  as  this  argument  has  been  very 
much  pressed,  it  may  not  be  out  of  place  to  inquire  into  the  particu- 
lar facts  upon  which  it  is  based. 

The  first  Act  passed  on  the  subject  was*  that  of  March  16th,  1860. 
St.  1850,  p.  95,  sec.  23.  Act  of  the  same  year,  p.  101,  does  not 
make  for  the  respondent:  Act  of  1850,  April  11,  1850,  p.  206,  sec. 
46,  though  loosely  drawn  and  omitting  any  provision  for  supplying 
the  vacancy  of  County  Judges,  does  in  sec.  46  support  respondent  s 
claim  by  providing  for  vacancies  in  office  "  for  the  unexpired  term.*^ 
By  the  Act  of  April,  1851,  the  forty-sixth  section  of  the  Act  of  1850, 
April,  was  (in  effect)  amended  so  as  to  provide  for  County  Judges. 
In  the  Act  of  1853,  vacancies  are  provided  for,  but  nothing  said  as  to 
the  tenure.  The  other  Legislatures  have  done  nothing  to  indicate 
their  views  on  the  question.  The  various  Acts  of  1850  and  1851,  except 
the  sections  noticed,  seem  rather  to  lean  to  the  side  of  the  appellant; 
but  it  can  hardly  be  contended  that  two  Acts  of  the  earliest  of  Califor- 
nia Legislatures,  passed  befote.the  Judiciary  were  organized  under  the 
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popular  elective  system,  should  possess  the  controlling  weight  of  an 
authentic  exposition  of  the  Constitution. 

We  must,  therefore,  try  this  question  by  the  Constitution,  and  here 
we  find  our  chief  diflBculty;  it  is  the  difficulty  of  making  clearer  what 
the  Constitution  has  made  palpable.  We  might  agree  with  the  learned 
counsel,  that  the  Constitution  must  generally  be  construed  more  by  its 
o^^Ti  terms  than  by  the  aid  of  authorities  from  other  States ;  but  this 
is  only  true  when  there  is  something  peculiar  in  the  matter  to  be  con- 
strued. If  the  same  words,  in  the  same  or  similar  contexts,  have  else- 
where received  a  definite  construction,  the  authority  is  entitled  to  the 
>ame  weight  in  this  as  in  other  cases.  The  words,  however,  are  plain 
(.nough  of  themselves.  The  first  section  of  article  sixth  of  the  Consti- 
tution provides  that  the  judicial  power  shall  be  vested  in  a  Supreme 
Court,  in  District  Courts,  in  County  Courts,  and  in  Justices  of  the 
Peace.  Section  five  provides  that  the  State  shall  be  divided  by  the 
first  Legislature  into  a  convenient  number  of  Districts,  subject  to  such 
alteration,  from  time  to  time,  as  the  public  good  may  require ;  for  eacn 
of  which  a  District  Judge  shall  be  appointed  by  the  joint  vote  of  the 
Legislature  at  its  first  meeting,  who  shall  hold  his  office  for  two  years 
from  the  first  day  of  January  next  after  his- election;  after  which  said 
Judges  shall  be  elected  by  the  qualified  electors  of  their  respective 
Districts  at  the  general  election,  and  shall  hold  their  office  for  the  term 
of  six  years.  If  the  question  turned  on  the  meaning  of  these  words  — 
"  the  said  Judges  shall  hold  their  offices  for  the  term  of  six  years,*'  we 
apprehend  no  dispute  would  arise  as  to  the  meaning.  That  *'  six  years  *' 
applied  to  all  the  Judges,  do  not  mean  one,  two,  three,  or  four,  or  five 
years,  is  plain  enough.  The  language  is  general;  it  embraces  all  the 
Judges;  it  refers  to  the  oflSces  of  all;  declares  how  they  shall  be  filled, 
and  the  duration  of  the  enjoyment.  If  the  Convention  meant  to  say 
that  certain  terms  should  be  assigned  to  the  ofiSce  of  Judge,  and  those 
terms  filled  without  reference  to  the  number  of  incumbents,  the  apt 
words  to  express  this  idea  would  have  been  employed,  just  as  in  the 
Constitutions  of  ITew  York,  Louisiana,  Kentucky,  and  other  States, 
language  was  used  to  convey  the  idea.  Thus,  in  New  York,  when 
speaking  of  Judges,  ^  if  the  ofiQce  become  vacant  before  the  expiration 
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of  the  regular  term  for  which  he  was  elected,  the  vacancy  may  be  filled 
by  appointment  by  the  (Jovemor,  xintil  it  shall  be  supplied  at  the  next  ' 
general  election  of  Judges,  when  it  shall  be  fiUed  by  election  for  the 
residue  of  the  unexpired  term,"  But  this  and  like  provisions  in  other 
Constitutions  were  wholly  unnecessary,  according  to  the  adverse  con- 
struction. If  it  were  expedient  that  District  Judges  should  be  elected 
for  a  term  of  six  years  when  first  filling  the  office,  what  reason  or  sense 
is  there  in  the  fact  that  the  new  Judge  is  the  successor  of  a  Judge 
who  had  not  filled  out  his  term,  which  should  alter  the  rule?  But  two 
answers  can  be  given :  that  the  Judges  are  classified,  (but  there  is  no 
<;lassification  provided  for  by  our  Constitution)  or  dse,  to  secure  con- 
formity of  elections;  but  this  policy  is  iiot  indicated,  and  is  in  fact 
impracticable. 

We  come  now  to  see  how  these  same  words,  or  similar  words,  are 
construed  in  other  States,  and  then  we  will  examine  whether  there  ifl 
anything  in  other  provisions  of  the  Constitution  which  affects  the  lan- 
guage quoted.  In  the  People  v.  Garey,  (6  Cowen,  646)  it  was  held 
that  the  seventh  section  of  the  fourth  article  of  the  Constitution  of  New 
York,  which  declared  that  persons  appointed  to  the  office  of  Justices 
of  the  Peace,  should  hold  office  for  four  years,  inhibited  the  Legislar 
ture  from  increasing  or  diminishing  this  term,  and  that  this  could  not 
be  done  by  the  creation  or  division  of  the  counties.  The  counsel  did 
not  pretend,  in  that  case,  that  the  Legislature  had  ttiis  power  directly, 
but  it  was  contended  that  they  had  the  power  to  make  new  counties; 
and  if  the  Justice  was  no  longer  a  resident  of  the  county  for  which  he 
was  elected,  this  removed  him  from  office;  but  the  Court  held  other- 
wise. This  case  was  affirmed  by  the  Court  of  Errors  of  New  York, 
(9  Cowen,  640).  In  People  v.  Green,  (2  Wend.  266)  this  same 
question  came  up  in  another  form.  The  provision  of  the  then  Consti- 
tution of  New  York  is  strikingly  analogous  to  the  section  of  our  own. 
The  eighth  section  of  the  fourth  article  declares  that  Sheriffs,  etc, 
shall  be  chosen  by  the  electors  of  the  respective  counties  onoe  in  evexy 
three  years,  and  as  often  as  vacancies  shall  happen;  they  shall  hold 
no  other  office,  and  shall  be  ineligible,  etc.,  and  the  Governor  may 
remove  them  at  any  time  within  the  three  yesis  for  which  they  shall 
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be  elected,  etc.  Judge  Marcy  said,  ^  there  is  no  express  designation 
of  the  term  for  which  Sheriffs  shall  hold  their  office,  but  it  is  fixed  at 
three  years  hy  the  strongest  implication.*' 

We  extract  a  portion  of  the  opinion  of  Justice  Marcy,  for  the  apt- 
ness of  its  application  to  the  case:    "By  the  general  provisions  elec- 
tions for  Sheriflfs  are  not  to  be  held  oftener  than  once  in  every  three 
years,  except  in  cases  of  vacancy.    In  what  part  of  the  Constitution  is 
it  declared,  or  from  which  of  its  provisions  are  we  authorised  to  infer 
an  exception,  in  the  case  of  a  person  elected  to  an  office,  vacant  by  the 
death,  resignation  or  removal  of  his  predecessor?    Why  shall  he  not 
hold  as  long  as  he  would  have  done  if  elected  at  the  end  of  a  full  term  ? 
It  is  the  designation  of  the  stated  period  for  the  election  that  fixes  the 
term  of  holding,  and  this  designation  is  applied  to  every  election. 
Apply  the  language  of  the  Constitution  to  a  single  county,  to  that  of 
Cayuga,  for  instance;  it  is,  that  the  Sheriff  of  this  county  shall  be 
fleeted  once  in  every  three  years,  and  as  often  as  a  vacancy  shall 
happen.    A  vacancy  did  happen  by  the  death  of  Hughes,  and  without 
the  latter  clause  of  the  foregoing  sentence,  no  election  could  have 
been  held  until -three  years  from  the  previous  one;  but  I  cannot  infer 
from  this  clause  any  restriction  upon  the  term  of  Green,  the  successor 
of  Hughes.    It  does  not  express  or  imply  that  he  is  to  serve  out  only 
the  residue  of  Hughes'  term.    Green  was  elected,  as  I  understand  the 
provision,  to  fill  the  vacant  office,  and  not  merely  to  serve  out  the  va- 
cant term  of  his  predecessor.  I  am  iuclined  to  think  that  a  diversity  of 
opinion  on  this  subject  has  arisen  from  different  applications  of  the  term 
'vacancies '  in  the  section  of  the  Constitution  which  we  arc  now  con- 
sidering.   It  has  been  sometimes  applied  to  the  office  as  contradistin- 
guished from  the  term  of  service,  and  at  others,  to  the  term  of  office. 
I  understand  it  as  applicable  to  the  office  alone.    When  Green  came 
into  the  office,  he  took  it  with  all  the  rights,,  powers  and  incidents 
belonging  to  it  under  any  circumstances,  one  of  which  was  a  term  ol 
three  years.    The  case  of  Sheriffs  has  been  assimilated  to  that  of  Sen- 
ators, who  are  declared  by  the  Constitution  to  be  chosen  for  four  years ; 
but  those  chosen  to  fill  vacancies,  hold  only  for  the  residue  of  the  un- 
expired term  of  their  predecessors.    This  limitation  to  the  ht)lding 
does  not  result  from  the  fact  that  they  are  elected  to  fill  vacancies^  but 
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from  other  parts  of  the  Constitution  from  which  it  is  necessarily  im- 
plied. The  provision  classifying  the  Senators,  and  vacating  the  seat 
of  one  from  each  District  in  every  year,  could  not  be  carried  into  ef- 
fect if  a  Senator  elected  to  fill  a  vacancy  were  to  hold  a  full  term  of 
four  years.  But  permitting  a  Sheriff  to  hold  for  three  years  in  case 
he  is  elected  to  fill  a  vacancy,  is  not,  like  the  case  of  a  Senator,  in- 
compatible with  any  other  part  of  the  Constitution."  The  same  ques- 
tion again  came  up  in  11th  Wendell,  135,  People  v.  Coutand,  in  the 
case  of  a  Register,  to  whom  the  same  words  of  the  Constitution  quoted 
in  the  last  case  applied.  Chief  Justice  Savage  took  the  same  ground, 
re-aflBrming  the  decisions  before  cited.  He  says :  "  Taking  the  whole 
section  together  it  is  as  if  it  read,  ^  Every  person  elected  Sheriff,  Beg- 
ister,  etc.,  shall  hold  his  office  for  three  years,  etc.*  If  such  had  been 
the  phraseology,  there  would  have  been  no  reason  for  doubt;  I  think 
there  is  as  little  now."  What  is  the  difference  "  between  persons  elec- 
ted as  Judges,"  and  "Judges  shall  hold  their  offices"  for  six  years? 
The  Constitution  of  Tennessee  is  very  similar  to  ours,  providing 
that  the  people  shall  elect,  etc.,  for  the  counties,  one  Sheriff,  etc.;  thr 
Sheriff  for  two  years,  the  Register  for  four.  If  a  vacjincy  occur  after 
the  election,  it  is  to  be  filled  by  the  Justices  until  the  election,  when 
the  office  shall  be  filled  by  the  qualified  voters:  Held  by  the  Supreme 
Court,  that  the  election  of  the  Register,  after  the  vacancy,  was  for  the 
full  four  years.  (Powers  v.  Hurst,  2  Hump.  24.)  The  Texas  Con- 
stitution provides:  "  There  shall  be  a  Clerk  of  the  District  Court  for 
each  county,  who  shall  be  elected  by  the  qualified  voters  for  members 
of  the  Legislature,  and  who  shall  hold  his  office  for  four  years.  In 
case  of  a  vacancy,  the  Judge  of  the  District  shall  have  the  power  to 
appoint  a  Clerk  until  a  regular  election  can  be  held :  Held  that  the 
person  elected,  though  during  the  term  which,  if  a  vacancy  had  not 
happened,  would  have  been  that  of  the  predecessor,  holds  for  the  pe- 
riod of  four  years.  (Bunton  v,  Wilson,  4  Texas,  410.)  Several  other 
decisions  have  been  made  in  the  same  State  to  this  effect  The  same 
principle  is  held  in  Marshall  v.  Howard.  5  Md.  423;  Hughes  v. 
Buckingham,  5  Smedes  &  M.  649,  holds  the  same  general  doctrine. 
That  case  is  distinguished  from  Smith  v.  Half  acre,  in  6  How.  (Miss.) 
391,  by  the  fact  that  by  the  Constitution  of  Mississippi,  biennial  elee- 
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tions  were  fixed  on  first  Monday  in  Kovember,  and  that  day  was  fixed 
as  the  commencement  of  the  term  of  officers  elected  at  that  election. 
But,  as  we  have  said  in  Brodie  t;.  Weller,  the  Constitution  of  this 
State,  though  it  fixes  the  period  of  tennze,  does  not  fix  any  day  for  the 
commencement  of  the  terms  of  the  Judges.  This  position  was  vigor- 
ously assailed  by  the  learned  counsel,  but^  we  think,  without  success. 
Nor,  if  we  are  mistaken  in  this  view,  does  it  at  all  follow,  because  a 
day  of  the  commencement  of  the  terms  of  judicial  officers  is  given  by 
the  Constitution^  that  it  applies  to  Judges  to  be  afterwards  elected  for 
new  Districts;  nor,  if  it  did,  would  it  result  that  the  Judges  elected 
in  consequence  of  a  vacancy,  so  to  speak,  must  necessarily  be  elected 
only  to  fill  that  vacancy.  We  are  imable  to  perceive  the  logical  con- 
nection between  the  fixing  of  a  particular  day  for  an  incumbent  to  take 
his  office,  and  the  extent  of  the  period  for  which  he  is  to  hold  it. 

Other  authorities  might  be  added;  but  in  the  absence  of  any  oppos- 
ing case  —  for  Smith  v.  Half  acre  turns  upon  matters  peculiar  to  the 
Constitution  of  Mississippi  —  it  is  whoUy  unnecessary  to  adduce  more 
authority  to  aid  a  construction  which,  reaUy,  needs  no  extrinsic 
support. 

If  we  look  from  the  words  to  the  policy  they  were  employed  to 
declare,  the  result  is  the  same.  The  Constitution  of  California  shows 
a  wise  and  peculiar  solicitude  to  secure  the  independence  of  the  Judi- 
ciary. For  that  purpose,  it  provides  that  the  Supreme  and  District 
Judges  shall  not  be  eligible  to  any  other  office  during  the  terms  for 
which  they  shall  have  been  elected ;  and  further,  that  their  compensa- 
tion shall  not  be  increased  or  diminished  during  that  term.  When  we 
see,  in  connection  with  these  provisions,  the  unqualified  declaration 
that  the  District  Judges  shall  hold  their  office  for  the  term  of  six  years, 
and  an  express  provision  that  the  duration  of  offices  fixed  by  the  Con- 
stitution shall  not  be  altered  by  the  Legislature,  we  are  constrained  to 
the  conclusion  that  the  words  fixing  the  period  of  tenure  — by  far  the 
most  essential  means  to  the  same  end — were  designed  to  be  so  con- 
strued as  to  be  most  effectual  for  its  accomplishment.  It  is  just  and 
right  that  this  should  be  so.  A  lawyer  who  abandons  his  business  and 
clients,  and  surrenders  all  claims  to  other  official  promotion,  should 
have  some  guarantee  of  the  continuance  of  his  office;  but  this  consid- 
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eration  is  nothing  compared  to  the  paramount  policy  of  securing  the 
impartiality  and  independence  of  Judges,  which  can  be  most  safely 
assured  by  a  tenure  of  respectable  duration. 

It  is  urged  that  the  fifteenth  and  sixteenth  sections  of  the  sixth  arti- 
cle of  the  Constitution  control  and  limit,  or  show  a  different  construc- 
tion of  the  third  section.  Those  sections  simply  provide  that  the 
Judges  shall  be  ineligible,  as  before  observed,  and  that  their  compen- 
sation shall  not  be  increased  or  diminished  during  the  term  for  which 
they  shall  have  been  elected.  It  is  inferred,  from  this,  that  the  Con- 
stitution  has  divided  the  office  into  fixed  terms,  to  which  the  incum- 
bents are  appurtenant  But  we  think  this  is  not  true.  All  the  Con- 
stitution  means  by  the  expression  **  during  the  term,'^  is  during  the 
time  or  period  for  which  the  officer  is  elected.  When  the  Constitution 
says  the  Judge  shall  hold  his  office  for  six  years,  it  means  that  this 
period  of  six  years  is  the  term  of  his  office ;  it  is  that  quantum  of  time 
assigned  to  him  by  the  Constitution  as  his  period  of  the  enjoyment  of 
the  office;  and  this  quantum  may  not  improperly  be  called  a  term.  If 
A  is  elected  District  Judge,  and  enters  upon  llie  office,  or  accepts  it 
for  a  day,  he  is  disqualified  for  other  office  during  the  whole  period  of 
six  years;  and  so,  after  his  election,  it  would  not  be  competent  for  the 
Legislature  to  change  the  compensation.  These  observations  we  apply 
to  the  District  Judges  alone ;  as  we  said  in  Brodie  v.  Weller,  the  pro- 
visions of  the  Constitution  in  respect  to  Justices  of  the  Supreme  Court 
are  different  in  respect  to  terms. 

The  remaining  question  is  as  to  flie  validity  of  Hager^s  election.  It 
is  said  that  the  Act  under  which  the  election  of  1856  was  held,  pro- 
vided for  the  election  of  District  Judges  to  succeed  those  who  had  not 
served  for  the  full  time  for  which  they  were  elected,  only  '*  to  ffll  an 
unexpired  term  f  that  the  proclamation  of  the  Governor  was  to  the 
same  effect;  and  so  the  commission;  and  hence,  it  is  contended,  that 
Hager  was  not  l^ally  elected.  But  we  think  this  position  is  not  well 
taken.  The  law  required  an  election  to  fill  this  office.  The  Legislature 
could  direct  the  time  and  prescribe  the  mode  of  the  elecltion,  but 
could  not  change  the  tenure ;  it  could  no  more  prescribe  iliat  the  Judge 
elected  should  hold  office  for  a  part  of  a  constitutional  period  than  for 
double  the  time ;  the  function  for  the  proclamation  was  not  to  prodaiTn 
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the  law,  but  the  fact  of  a  vacancy;  the  proclaination  cannot  change 
the  laWy  much  leas  the  Constitution.  So  much  of  the  Act  as  limited 
the  period  of  incumbency  is  void;  but  it  is  well  settled  that  though  an 
Act  may  be  void^  in  part,  for  unconstitutionality,  it  is  good  so  far  as 
constitutional.  This  has  been  often  held.  The  observations  of  Mir. 
Justice  Huger,  of  the  Constitutional  Court  of  South  Carolina,  state 
very  clearly  the  rule  on  this  subject :  "  If  a  commission,  issued  by 
the  Governor,  cannot  control  the  provisions  of  an  Act  of  the  Legisla- 
ture, neither  can  an  Act  of  the  Legislature  control  a  provision  of  the 
Constitution ;  and  for  the  same  reason,  neither  possess  original  power ; 
in  both  it  is  derivative;  each,  therefore,  must  be  governed  by  the 
anthority  under  which  it  acts.  Supreme  power  exists  in  the  people 
alone.  They  have,  by  the  Constitution,  declared  what  portion  of  that 
power  shall  be  used  by  the  different  departments  —  neither  has  a  right 
to  encroach  upon  the  other. 

"If  the  people  declare  and  ordain  in  their  Constitution,  that  an 
office  shall  be  held  by  a  particular  tenure,  or  that  the  obligation  of  a 
contract  shall  not  be  violated,  it  would  be  as  much  usurption  in 
the  Legislature  to  alter  that  tenure,  or  violate  the  obligation  of  the 
contract,  as  it  would  be  in  the  Governor  to  commission  for  a  longer 
period  than  directed  by  the  Legislature. 

*  It  is  made  the  duty  of  the  Judiciary  to  enforce  the  paramount  law ; 
and  it  is  unworthy  of  consideration,  whether  it  be  an  Act  of  the  Legis- 
lature conflicting  with  the  commission  of  a  Governor,  or  a  provision  of 
the  Constitution  with  an  Act  of  the  Legislature,  or  t\i'o  Acts  with  each 
other.  In  every  case,  the  Judges  are  bound  to  use  their  utmost  dis- 
cretion.'* And  the  same  Court  said  in  another  case:  "The  Gov- 
ernor, in  granting  a  commission,  acts  ministerially,  and  therefore 
ought  to  make  it  conform  to  the  law"  and  to  the  Constitution.  The 
commission  does  not  confer  the  office;  it  is  only  evidence  of  it,  and 
cannot  change  the  tenure  by  which  the  Constitution  declares  that  it 
shall  be  held.  As  soon  as  an  ordinary  is  elected,  he  is  in  oflSce  under 
the  Constitution,  and  entitled  to  all  the  rights  and  immunities  con- 
ferred by  that  instrument.'* 

We  have  thus,  more  at  length  than  the  difficulties  of  the  case  war- 
ranted, given  our  views  upon  this  subject  It  is  important  that  the  law 
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upon  the  question  should  be  settled,  so  that  it  may  be  understood  for 
the  future ;  and  to  that  end  wc  have  reconsidered  the  case  of  Brodic  v. 
Weller,  11  Cal.  77,  and  re-aflSrm  it.  The  principles  there  laid 
down  are  conclusive  of  the  merits  of  this  action. 

The  judgment  of  the  Court  below  is  xeversed,  and  judgment  ordered 
to  be  entered  in  the  District  Court  for  the  appellanta. 


PEOPLE  ex  rel.  POX  v.  TEMPLETON. 

F.  was  eletced.  In  tbe  month  of  Maj,  1897,  Coonty  Jndfe  of  San  Mateo  coonty. 
In  pnrsaanee  of  the  proTisiona  of  an  Act  **To  Organlie  and  Batabliab  tbe 
County  of  San  Mateo.**  No  proclamation  of  the  OoTemor  was  teaed  calllos 
thlB  election.  At  the  general  election  In  1858,  In  parsnanea  of  the  proclama- 
tion of  the  Ooyemor,  an  election  waa  held  for  the  aame  ofllce,  and  T.  was 
elected :  Held,  That  F.  waa  entitled  to  the  office. 

By  the  Constitution,  Judges  of  the  County  Court  hold  their  offices,  when  aleeted. 
for  four  years.  It  is  In  the  power  of  the  Leglslatnra,  In  organising,  or  after 
organizing,  a  new  county,  to  prescribe  the  time  of  elections  for  county 
officers,  and  also  the  period  of  the'  commencement  of  their  terms;  hat  It  ii 
not  competent  for  the  Legislature  to  change  the  period  of  the  tenure  of  the 
office  of  Judge  of  County  Courts,  any  more  than  to  change  those  of  Supreme 
and  District  Judges.  It  is  evident,  from  the  terms  of  this  Act,  that  It  was 
contemplated  that  these  officers  —  the  Judge  among  them  —  shonld  enter  upon 
their  offices  as  soon  aa  the  election  waa  announced,  or  within  a  reasonable 
time  thereafter.  « 

Prom  the  time  of  the  assumption  of  the  office,  the  term  «f  the  Judge  elected 
would  legally  commence,  and  terminate  at  the  explratton  of  four  yeare  fkom 
that  time. 

Appeal  from  the  Twelfth  District,  County  of  San  Pranciaco. 

This  was  an  action  brought  to  try  the  right  to  the  oSBce  of  County 
Judge  of  San  Mateo  county. 

On  the  twelfth  day  of  May,  1856,  in  pursuance  of  the  provisions  of 
"  An  Act  to  Eepeal  the  several  Charters  of  the  City  of  San  Francisco, 
and  to  Establish  the  Boundaries  of  the  City  and  County  of  San  Praa- 
cisco,  and  to  Consolidate  the  Qovemment  thereof,**  an  election  was 
held  for  the  various  county  officers,  including  that  of  County  Jndge 
for  ffae  County  of  San  Mateo,  and  at  such  election,  the  relator,  Ben- 
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jamin  F.  Fox^  was  elected  County  Judge^  and  soon  after  qualified  and 
entered  upon  the  discharge  of  the  duties  of  such  office.  The  law  under 
which  this  election  was  held^  did  not  go  into  effect  until  after  the  day 
of  the  election. 

On  the  eighteenth  of  April,  1867,  an  Act  was  passed  **  To  Seorganize 
and  establish  the  County  of  San  Mateo/'  This  Act  provided  for  the 
election  of  all  the  county  officers  on  tiie  second  Monday  in  May,  1857. 
Under  the  provisions  of  this  Act,  another  election  for  the  office  of 
Ccfonty  Judge  was  held,  and  the  relator  was  again  elected,  and  soon 
thereafter  was  duly  commissioned  and  entered  upon  the  duties  of  the 
o£Sc&  No  proclamation  of  the  Governor,  calling  either  of  the  elec- 
tions^ was  issued.  At  the  general  election  in  the  year  1858,  in  pursu- 
ance of  the  proclamation  of  the  Governor,  and  notice  of  the  Board  of 
Supervisors  of  that  county,  an  election  was  held  for  the  office  of  County 
Judge  of  San  Mateo  county,  and  the  defendant,  Templeton,  was 
elected  to  that  office,  and  soon  after  was  commissioned,  qualified  and 
entered  upon  the  duties  thereof,  ousting  the  relator,  Pox,  who  now 
brings  Hds  action  to  try  the  right  to  said  office. 

By  the  judgment  of  the  Court  below,  the  defendant,  Templeton,  was 
excluded  from  the  office,  and  Fox  was  held  to  be  entitled  to  it  De- 
fendant appealed  to  this  Court 

W.  T.  Oough  for  Appellant 

Three  elections  are  relied  upon  by  {he  respondent 

Ist  The  election  in  May,  1856,  is  absolutely  void.  People  0x  r$l. 
McDougall  V.  Johnston,  6  Cal.  Eep.  673. 

2d.  The  election  of  September,  1856,  was  held  without  a  procla- 
mation; over  six  himdred  votes  were  cast  in  the  county  at  that  elec- 
tion, and  of  these  only  thirty-eight  for  County  Judge. 

a.  Such  an  election  is  void  and  fraudulent,  and  confers  no  rights. 
The  People  v,  Benham,  3  Cal.  Eep.  477;  The  People  ex  ret.  McKune 
V.  Gov.  Weller,  11  Cal.  Eep.  49. 

6-  That  the  present  County  of  San  Mateo  is  a  different  county  from 
that  in  existence  at  the  time  of  that  election,  both  as  to  the  extent  and 
organizatioiL  See  Acts  of  April  19th,  1856,  and  Statutes  of  1857, 
page  228. 
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c.  The  Statute  of  1857  is  to  *^  Keorganize  and  Establish  the  County 
of  San  Mateo/'  As  to  titles  of  statutes,  see  Cohen  et  als.  v.  Barrett 
&  Sherwood,  5  Gal.  £ep.  209. 

d.  The  Special  Act  of  1857,  (Stat  p.  66)  was  passed  for  the  pur- 
pose of  legalizing  the  acts  of  the  officers  of  San  Mateo  county,  but,  by 
its  provisions,  before  any  officers  were  entitled  to  its  benefits,  they 
were  required  to  conform  to  its  provisions,  one  of  which  was,  that  no 
officer*  claiming  its  benefits  should  continue  in  office  longer  than  the 
special  election  for  officers  of  that  county,  which  took  place  in  May, 
1857. 

The  respondent  voluntarily  complied  with  the  requisitions  of  that 
Act;  took  the  oath  of  office  required  by  it,  relied  upon  it,  held  himself 
out  to  the  community  as  acting  under  it,  and  finally  ran  for  oflBce  at 
the  election  of  May,  1857,  specified  by  its  provisions,  was  elected 
thereat,  qualified  and  entered  upon  the  discharge  of  the  duties  of  the 
office,  under  the  election  in  May,  1857. 

e.  He  is  estopped  from  setting  up  the  dection  in  September,  1856, 
by  his  subsequent  acts.  1  Zabriskie's  N.  Jersey  Rep.  403;  4  K^t, 
268-9,  notes  c  and  1 ;  Carpenter  v.  Stellwood,  12  Barb.  128. 

f.  That  by  his  said  acts,  appellant  was  induced  to  act  Duel  r. 
Bear  River  Co.,  6  Cal.  Rep.  85. 

Having  thus  disposed  of  these  preliminary  questions,  we  come  now 
to  consider  what  is  deemed  to  be  the  real  iflsue  in  this  case. 

3d.  The  respondent  and  relator  was  elected  in  May,  1857,  at  a 
spocial  election,  County  Judge  of  San  Mateo  county,  for  a  term  —  if 
any  term  under  the  said  election  ever  existed  —  which  has  long 
expired.  See  Act  to  Reorganize  and  Establish  the  County  of  San 
Mateo,  Statutes  of  1857,  pp.  222-3,  sec.  6. 

It  is  conceded  in  this  argument,  that  the  L^slatnre  has  the  power 
to  shorten  or  lengthen  the  terms  of  all  offices,  except  those  fixed  by 
the  Constitution,  and  except,  in  this  case,  the  County  Judge.  See 
Const,  art.  6,  sec.  7. 

It  is  taken  for  granted,  that  in  construing  statutes  force  and  efiect 
must  be  given  to  all  their  parts,  agreeably  to  the  intention  of  the  Legis- 
lature. But  for  these  we  refer  to  Gore  v.  Brazier,  3  Mass.  523-40 ; 
Kelly  Bank  Petitioners,  23  Pick.  93,  and  to  other  cases  thore  died. 
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The  iiitention  of  the  Legislature  must  govern  in  construing  stat- 
uiBB,  when  it  can  be  ascertained.    Smith  v.  Randall,  6  Cal.  Rep.  50. 
a.  Whatj  then,  was  the  intent  of  the  Legislature  in  this  ease? 

1.  It  seems,  indeed,  so  evident,  that  he  who  runs  may  read  and 
understand  —  that  it  was  their  intention  to  extepd  the  terms  of  all  the 
officers  of  the  County  of  San  Mateo,  six  months  longer  than  the  ordi- 
nary terms;  or,  to  speak  more  correctly,  to  allow  them  to  hold  —  1st. 
For  six  months;  2d.  For  the  terms  fixed  by  laws;  i.  e,,  other  laws. 
See  Stat.  1857,  p.  223,  cited  above. 

2.  This  would  make  the  tenure  of  the  oflBce  of  County  Judge  by 
the  relator,  four  years  and  six  months,  an  unconstitutional  term. 
Const.,  art.  6,  sec.  8. 

J.  Now,  what  we  contend  for  is,  that  force  and  effect  must  be  given 
to  the  term  expressed  by  the  law:  ''Shall  hold  their  respective  offices 
imta  the  next  general  election  '* —  that  is,  from  May,  1857,  to  Sep- 
temb&Tj  1857 -—for  the  intention  of  ihe  Legislature  is  manifest,  that 
they  intended  the  ordinary  term  to  commence  at  the  general  election 
m  September,  1857,  for  they  say  that  their  holding  "  after  the  next 
general  election,  the  same,  in  all  respects,  as  if  elected  at  the  next  gen- 
eral election  '';  and  that  the  primary  intent  of  the  Legislature  was  to 
fill  the  offices  of  the  county  up  until  the  succeeding  general  election. 

1.  It  is  conceded  that  the  Legislature  has  not  the  power  to  shorten 
the  term  of  an  office,  the  length  of  which  is  fixed  by  the  Constitution; 
but  have  they  not  the  power  to  establish  the  commencement  of  that 
term  at  the  general  election,  and  in  the  meantime  fill  the  office  till 
that  election?  Take  case  of  the  office  of  District  Judge,  the  term  of 
which  is  fixed  by  the  Constitution  to  commence  at  the  general  elec- 
tion. Suppoee  a  new  IMstrict  is  formed  in  February,  would  not  the 
Legislature  have  power  to  fill  that  office,  by  special  enactment^  until 
the  time  when  the  constitutional  term  would  commence? 

2.  The  Act  of  May,  1857,  above  referred  to,  is  a  special  election. 
It  is  also  specially  defined  to  be  a  special  election  by  the  Statute  of 
1857,  page  65. 

Special  elections  are  defined  to  be  such  as  are  held  to  fill  vacancies. 
Art.  7,  Act  concerning  Offices,  1861;  Compiled  Laws,  245,  and  Act 
to  Begulate  Elections,  1850. 
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a.  If  the  relator  and  respondent  was  elected  to  fill  the  vacancy  until 
the  general  election  in  September,  1857,  his  term  of  office  has  long 
once  expired;  for  surely  it  will  not  be  seriously  contended  that  by 
▼irtue  of  a  special  election  in  May,  1857,  to  fill  a  vacancy,  the  relator 
was  elected  to  fill  tliat,  and  also  a  constitutional  term  which  com- 
menced at  the  general  election  in  September,  1857;  for  it  is  not  pre- 
tended that  he  ^as  elected  in  any  manner  at  the  last  aforesaid  elec- 
tion. 

d.  If  the  relator  and  respondent  was  not  elected  to  fill  a  vacancy  at 
the  special  election  in  May,  1857,  then  the  Statute  of  May,  1857, 
calling  for  a  special  election  to  fill  the  offices  of  the  County  of  San 
Mateo,  so  far  as  it  relates  to  the  election  of  the  County  Judge^  it  ie 
urged,  is  void. 

0.  N.  Fox  for  Respondent 

1.  The  first  point  made  by  appellant  is,  that  the  election  set  up  by 
relator,  which  took  place  in  May,  1856,  is  absolutely  void,  and  for  this 
he  reliea  on  the  case  of  the  People  v.  Johnson,  6  Cal.  673. 

a.  But  it  is  respectfully  submitted,  with  all  due  deference  to  tiie 
opinion  of  the  learned  Judges  who  then  occupied  the  bench,  that  that 
decision  is  erroneous.  It  was  evidently  founded  upon  the  last  section 
of  the  schedule  annexed  to  the  Consolidation  Bill;  and  in  order  \o 
give  that  section  a  liberal  construction,  the  Court  has  overridden  the 
express  will  of  the  Legislature  as  found  in  other  portions  of  that 
schedule.    See  Stat.  1856,  p.  176. 

b.  Even  if  that  decision  be  correct,  the  subsequent  Act  of  the  Legis- 
lature (Stat.  1857,  p.  65)  so  far  cured  the  defect  in  the  former  dee- 
tion  as  to  confirm  the  relator  in  office  until  his  successor  was  elected 
and  qualified,  and  entitled  to  enter  upon  the  duties  of  the  office  ac- 
cording to.  law. 

n.  The  relator  was  again  elected  in  May,  1857,  under  the  **  Act  to 
Reorganize  and  Egtablish  the  County  of  San  Mateo."  The  term  of 
office  prescribed  by  that  Act  was  **  until  the  next  general  election,* 
and  for  the  term  fixed  by  law  from  and  after  the  next  general  elec- 
tion, the  same  in  all  respects  as  if  elected  at  the  next  geaenl  deo- 
tion.    Stat.  1857,  p.  223. 

a.  The  term  of  office  of  County  Judge  is  fixed,  not  only  bj  statoti^ 
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but  by  the  Constitution,  at  four  years.  (Art  6,  sec.  8  of  the  Constitn- 
tion;  Wood's  Digest,  p.  161,  art  652,  and  p.  558,  art.  2860.)  And 
under  these  statutes  the  term  begins  and  ends,  and  the  elections  take, 
place  at  specified  terms,  "  except  in  cases  otherwise  provided  by  special 
enactment.*'  In  this  case,  the  election  and  term  of  the  relator  was 
"  otherwise  provided  for  by  special  enactment,*'  and  that  same  special 
Act  provided  that  future  elections  and  terms  should  be  governed  by 
the  general  law  above  referred  to.  See  Stat.  1857,  p.  223,  above 
cited. 

h.  Where  the  Act  organizing  a  county  prescribes  the  term  of  the 
officers  first  elected,  and  no  provision  is  made  for  the  election  of  their 
successors,  the  election  of  successors  must  be  governed  by  tlie  general 
law.  People  v.  Church,  6  Cal.  B.  76;  People  v.  Colton,  6  Cal. 
Bep.  84. 

III.  The  construction  sought  to  be  put  upon  the  Statute  of  April, 
1857,  by  appellant,  cannot  be  maintained.  He  asks  the  Court,  in 
effect,  to  put  what- he  deems  a  literal  construction  (so  far  as  the  oflSce 
of  County  Judge  is  concerned)  upon  that  part  of  the  Act  which  pro- 
vides for  the  term  ^^  until  the  next  general  election,"  and  to  wholly  dis- 
regard the  remainder  of  that  sentence.  If  any  part  of  that  Act  is 
nugatory,  as  applied  to  the  case  of  the  relator,  it  is  that  part  to  which 
appellant  asks  the  Court  now  to  give  force  and  effect,  and  nugatory, 
for  the  reason  that  it  was  uijnecessary.  The  relator  was  already  in 
office  under  the  election  of  1856,  and  the  Act  of  March,  1857,  con- 
firming him  in  office;  and  under  that  title  was  entitled  to  continue  in 
office,  whatever  may  have  been  the  result  of  the  election  in  May,  1857, 
until  the  first  Monday  in  April,  1858,  the  time  when  the  Court  below 
very  properly  intimates  his  term  began  under  the  election  of  May, 
1857. 

a.  But  suppose  his  term,  under  the  election  of  1857,  did  conunence 
immediately  after  the  election,  as  appellant  claims  it  did,  his  construc- 
tion cannot  then  hold  good,  for  the  Legislature  had  no  power,  even  if 
they  so  intended,  to  provide  for  the  election  of  a  County  Judge  for  a 
term  of  six  months  only;  they  cannot  abridge  the  constitutional  term 
of  four  years.  With  reference  to  the  office  of  County  Judge,  the  Con- 
stitution fixes  no  time  when  the  term  shall  begin,  or  when  the  officer 
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shall  be  elected.  The  term  must  be  four  years ;  it  nui/y  begin  on  the 
day  fixed  by  the  general  law,  or  on  any  other  day^  according  to  con- 
tingent circumstances.  People  v.  Langdon,  8  Cal.  R  1;  People  v. 
Whitman,  10  Cal.  B.  38;  Brodie  v.  Weller,  11  Cal.  B.  77. 

6.  The  Legislature  in  that  Act  has  assumed  to  specify  the  efEect  of 
its  provisions;  and  if  the  term  did  commence  in  May,  1857,  the  Court 
has  no  power  to  say  it  was  a  six  months'  term,  but  must  give  the  full 
term  prescribed  by  the  Act,  or,  at  least,  so  much  of  it  as  can  be  given 
under  the  Constitution  —  four  years  —  and  declare  the  Act  void  as  to 
the  residue. 

When  the  statute  assumes  to  specify  the  effects  of  a  certain  pro- 
vision, we  must  presume  that  all  the  effects  intended  by  the  law  makers 
are  stated.  Perkins  v.  Thombury,  10  Cal.  R.  189;  People  v.  Whit- 
man, lb.  38;  Lee  v.  Evans,  8  Cal.  B.  424;  Bird  v.  Dennison,  7  Cal. 
B.  307. 

IV.  Appellant  tells  us  this  was  a  special  electionl  We  deny  the 
proposition.  Jt  was  an  election  held  under  a  special  enactment^  but  it 
was  not  a  special  election,  in  the  legal  sense  of  that  phrase.  A  special 
election  is  one  held  to  fill  a  vacancy  in  an  office  already  existing.  This 
was  an  election  to  fill,  offices  created  by  the  Act  which  provided  for 
the  election. 

a.  To  give  this  Act  the  construction  asked  by  appellant,  would  be 
equivalent  to  overturning  the  organic  act  of  almost  every  new  county 
in  the  State.  Nearly  every  Act  organizing  a  new  county,  makes  the 
first  election  come  in  the  spring,  and,  in  the  same  manner  that  this 
does,  extends  the  terms  of  the  officers  first  elected ;  in  some  of  them, 
that  extension  is  made  in  express  words  as  to  the  office  of  Couniy 
Judge.  See  Act  to  Organize  the  County  of  Merced,  Stat.  1855,  p. 
125;  Act  to  Organize  the  County  of  Del  Norte,  Stat.  1857,  p.  35, 
and  others. 

v.  This  case  differs  from  the  case  of  the  People  ex  rd.  HcEuxie  v. 
Weller,  11  Cal.  49,  cited  by  appellant,  in  this :  In  that  case  the  party* 
claiming  the  office  against  his  predecessor  was  relator ;  here  the  case 
is  reversed.  He  who  claims  the  office  against  his  predecessor,  has 
seized  upon  that  office,  and  compelled  the  predecessor  to  bring  his 
action.  The  rule  must  then  be  reversed ;  defendant's  title  must  first 
be  examined,  and  if  he  has  none,  that  alone  will  be  decisive  of  the 
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case.    Doane  v.  Scanndl,  7  CaL  B.  893;  People  v.  Bcannell,  7  Cal. 
B.  432. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tekhy,  C.  J., 

concurring. 

Leaving  out  some  facts  which  are  immaterial  in  the  view  we  have 
taken  of  this  question,  the  case  may  be  thus  stated :  Fox,  the  relator, 
was  elected  Judge  of  San  Mateo  County,  in  May,  1857,  that  being 
the  day  fixed  by  the  Act  of  April  18,  1857,  for  an  election  for  officers 
of  that  couniy.  The  defendant  was  elected  at  the  general  election  of 
1858.  The  Act  of  April,  1857,  (Session  Acts,  222)  is  rather  ambigu- 
ous in  the  section  authorizing  the  election;  it  is  as  follows:  "  There 
shall  be  an  election  held  for  all  the  county  oflBcers  of  said  county,  and 
to  ascertain  the  place  preferred  by  its  electors,  for  their  county  seat, 
to  be  hereafter  fixed  by  Act  of  Legislature,  on  the  second  Monday  of 
May  next;  and  the  ofiBcers  elected  at  such  election  shall  hold  their 
respective  oflBces  until  the  next  general  election,  and  for  the  terms 
fixed  by  law,  from  and  after  the  next  general  election,  the  same  in  all 
respects  as  if  elected  at  the  next  general  election,  and  until  their  suc- 
cessors are  respectively  elected  and  qualified,  as  provided  by  law.'* 

By  the  Constitution,  Judges  of  the  County  Courts  hold  their  offices, 
when  elected,  for  four  years.  It  is  in  fiie  power  of  the  Legislature,  in 
organizing,  or  after  organizing  a  new  county,  to  prescribe  the  time  of 
elections  for  county  officers,  and  also  the  period  of  the  commencement 
of  their  terms ;  but  it  is  not  competent  for  the  Legislature  to  change 
the  period  of  the  tenure  of  the  office  of  Judges  of  County  Courts,  any 
more  than  to  change  those  of  Supreme  and  District  Judges.  It  is 
evident,  from  the  terms  of  this  Act  — ^^  the  officers  elected  shall  hold 
their  respective  offices  until  the  next  general  election,  and  for  the  terms 
fixed  by  law*' — that  it  was  contemplated  that  these  officers  —  the 
Judge  among  them  —  should  enter  upon  their  offices  as  soon  as  the 
election  was  announced,  or  within  a  reasonable  time  thereafter.  From 
the  time  of  the  assumption  of  the  office,  the  term  of  the  Judge  elected 
would  legally  commence,  and  terminate,  of  course,  at  the  expiration  of 
four  years  from  that  time.  If  the  Act  is  to  be  construed  as  extending 
&e  term  beyond  this,  as  probably  is  the  literal  construction,  tlie  Act 
you  xii^M 
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SO  far  is  void^  leaving  in  force  only  so  much  as  is  constitutional.  (Se( 
People  ex  reL  v.  Burbank,  ante  378.)     The  other  points  have  beei 
already  decided  by  this  Court 
The  judgment  is  afBrmed. 


BITTER  t;.  STOCK  et  itL 

Where  th«  eridenee  produced  on  trial  in  the  Goort  below.  Is  coafllctbig,  and  the 
queetion  it  one  of  fact,  this  Court  will  not  dlaturb  the  Ttrdlct  of  Uie  Jury, 
on  the  ground  that  the  case  is  an  equity  proceeding. 

A  Jury  who  haTe  hcaxd  the  evidence  and  obeerved  the  manner  of  the  witneeees 
produced  before  them,  liave  a  better  opportunity  of  forming  a  correct  judg- 
ment, than  an  Appellate  Court  from  merely  reading  the  ttatement  of  the 
evidence. 

Appsal  from  the  Twelfth  District^  County  of  San  Francisco. 

Shafter,  Heydenfddt  &  Parle  and  J.  B.  Hart  for  Appellant 

H.  8.  Lave  for  Respondents. 

Tbbrt^  C.  J.,  delivered  the  opinion  of  the  Court  —  Baidwik,  J., 
and  FiBLD,  J.,  concurring. 

The  questions  presented  by  the  record,  are  purely  questionB  of  hct 

The  case  was  submitted  to  the  jury  on  special  issues^  which  were 
found  in  favor  of  defendant. 

The  evidence  on  the  questions  submitted  was  conflicting^  and  the 
verdict  depended  upon  the  weight  which  the  jury  attached  to  the  tes- 
timony of  each  witness.  Upon  this  point,  the  jury,  having  heard  the 
testimony  and  observed  the  manner  of  the  various  witnesses  produced 
before  them,  had  better  opportunities  of  forming  a  correct  judgment 
than  the  Appellate  Court  from  merely  reading  the  statement  of  the 
evidence;  and  we  are  not  disposed  —  although  this  is  an  equity  case, 
and  the  verdict  of  tho  jury  is  not  binding  on  the  Court  —  to  interfere 
with  the  verdict  nnrl  ruling  of  the  Judge  who  tried  flie  i 

Judgment  aflSrmed* 
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BUEKE  »t  a.  V.  THE  TABLE  MOUNTAIN  WATEB  CO.  ft 

LAFOEOE. 

In  ta  action  oif  ejectment,  where  the  complaint  aOegea  poieenlon  In  the  defend- 
ant, a-  denial  in  the  answer  in  the  following  words  la  not  enfflcient  to  put  at 
iasae  the  qaestion  of  possession :  "  Defendant  denies  that  he  has  nnlawfally, 
wrongfully,  and  In  Tiolatlon  of  the  plaintiff's  rights,  had  tlia  possession,'*  etc. 
This  denial  might  be  tme,  and  yet  the  defendant  he  tai  possession.  The 
defendant  was  called  on  to  answer,  not  only  the  ehancter  o<  the  possession, 
but  the  fact  of  possession. 

The  failure  to  deny  a  material  aTcrment,  Is  an  w^ni^w'im  of  the  fticts  contained 
in  sQch  aTCTmeat,  and  sadi  admission  U  eeneloslyt  against  the  pieRder. 

The  sufficiency  of  a  notice  to  the  adverse  party,  to  produce  on  trial  •  MTtlAl 
paper  In  his  possession,  Is  a  qaestion  of  discretion  In  the  Court  tiytag  tbe 
ease. 

Where  It  is  impossible  to  produce  the  paper  between  tlia  ttea  of  gtrlng  the  notice 
and  the  trial,  that  fact  should  be  made  to  appear. 

Literal  accuracy  cannot  be  expected  in  the  description  giyen  ta  the  notice  of  a 
paper  in  the  possession  of  the  adverse  party.  Such  deecriptlon  as  will  ap- 
prise a  man  of  ordinary  Intelligence,  of  the  document  desired.  Is  sufficient 

In  an  action  of  ejectment  against  two  persons,  where  one  of  the  defendants  had 
previously  surrendered  the  possession  of  the  premises  to  his  co-defendant,  this 
f/LCt  Is  sufficient  to  support  the  finding  of  the  Court,  that  the  possession  w«5; 
in  one  and  not  in  the  other. 

On  re-hearlng:  The  reasons  given  by  a  Judge  in  his  findings  are  no  part  of  the 
Judgment     The  point  decided  Is  the  thing  fixed  by  the  .Judgment 

In  an  action  of  ejectment  against  a  company  and  one  L,  where  the  Court  found 
that  the  company  was  In  possession,  and  that  L  was  not  and  gave  judgment 
against  the  company  only,  L  is  not  precluded  from  showing  his  possession  In 
any  future  proceedings;  his  right  to  the  possession,  if  he  has  any,  la  not 
concluded  by  the  Judgment  and  finding.  Such  judgment  determines  only  the 
fact  that  L  was  not  in  the  actual  possession. 

An  agreement  of  cancellation  of  the  lease  of  a  ditch,  and  the  'surrender  of  the 
possession  to  the  lessor.  Is  sufficient  evidence  of  the  surrender  of  such  pos- 
session, although  it  does^  not  appear  that  there  was  a  consideration  expressed 
in  such  instrument  of  cancellation  and  surrender. 

Apfbal  from  the  Fifth  District,  County  of  Calaveras. 

This  was  an  action  of  ejectment  to  recover  the  possession  of  a  cer- 
tain ditch  for  the  conveyance  of  water  for  mining  purposes. 

The  complaint  sets  out  the  title  of  plaintiffs,  and  avers  *'  that  the 
defendants,  the  Table  Mountain  Water  Company  and  A.  B.  Laforge, 
well  knowing  the  premises,  and  well  knowing  the  plaintiffs  were  the 
owners  of  such  property,  and  entitled  to  the  possession  and  use  there- 
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of  as  aforesaid,  have  unlawfully,  wrongfully,  and  in  violation  of  the 
rights  of  the  plaintiffs  herein,  at  all  times  since  the  said  fifteenth  day 
of  March,  A.  D.  1868,  had  the  possession  thereof,  and  ever  since 
said  day  wrongfully  and  unlawfully  detained  poBsession  of  the  same 
from  these  plaintiffs;  and  that  said  defendants  do  now  wrongfully 
and  unlawfully  detain  the  possession,''  etc. 

This  allegation  is  attempted  to  be  traversed  in  the  answer  of  the 
Table  Mountain  Water  Company  by  the  following: 

^'The  said  defendants,  the  Table  Mountain  Water  Company,  for 
answer  to  the  plaintiffs'  complaint  denies  that  the  said  Company  has 
unlawfully,  wron^uUy,  and  in  violation  of  plaintiffs'  rights,  had  the 
possession  of  the  certain  ditch,  canal  or  flume  described  in  said  plainr 
tiffs'  complaint,  and  denies  that  they  unlawfully  and  wrongfully  de- 
tain the  possession  of  the  same." 

The  cause  was  tried  in  the  Court  below  without  a  jury,  and  by  the 
findings  of  the  Court  it  appears  that  on  the  twelfth  day  of  Febru- 
ary, 1857,  a  judgment  of  foreclosure  of  mortgage  of  the  premises,  in 
favor  of  E.  A.  Rowe  v.  The  Table  Mountain  Water  Company,  was 
duly  rendered  in  the  District  Court  of  Calveras  county,  and  that  sub- 
sequent the  property  was  sold  under  the  decree;  that  at  such  sale. 
Bowman  and  plaintiff  Hughes  became  the  purchasers,  and  a  deed  was 
duly  made  by  th»  Sheriff  conveying  to  them  the  premises;  that  subse- 
quently Bowman  sold  and  conveyed  his  interest  to  the  plaintiff  Burke. 

On  the  thirty-first  of  October,  1856,  the  Table  Mountain  Water 
Company  leased  the  premises  to  the  defendant  Laforge  for  the  term 
of  five  years,  and  under  this  lease  he  entered  into  possession.  On  the 
sixteenth  of  March,  1858,  and  before  the  commencement  of  this  suit, 
Laforge,  by  a  written  contract  with  the  Cbmpany,  surrendered  to 
them  the  possession  of  the  ditch.  This  action  was  commenced  on 
the  twelfth  of  April,  1858,  and  the  Court  finds  that  plaintiffs  were 
then  the  owners,  and  entitled  to  the  possession  of  the  ditch. 

On  the  day  of  trial,  plaintiffs  served  upon  the  defendants  notice  to 
produce  on  trial  "  the  written  agreement  canceling  the  lease  alleged 
to  have  been  made  between  A.  B.  Laforge  and  the  Table  Mountain 
Water  Company — said  agreement  having  been  made  by  A.  B.  Laforge 
and  the  Table  Mountain  Water  Company  —  or  parol  evidence  wOI  be 
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given  of  its  contents/*  The  lease  was  signed  by  the  individual  mem- 
bers of  the  company,  and  the  agreement  surrendering  possession  is 
alleged  was  made  to  them.  The  defendants  did  not  produce  the  agree- 
ment, and  parol  evidence  was  admitted  on  trial  of  its  contents.  Plaint- 
iffs had  judgment  against  the  Table  Mountain  Water  Company  only, 
no  judgment  being  taken  against  Laforge.  All  of  the  defendants 
appealed  to  this  Court 

Robinson  &  Beaity  and  Hardy  dk  Vaughn  for  Appellants. 

I.  The  Court  below  erred  in  overruling  the  motion  for  a  nonsuit^ 
because  at  the  time  said  motion  was  overruled,  tfiere  was  no  evidence 
showing  the  Table  Mountain  Water  Company  was,  or  had  been,  in  the 
possession  of  the  property  sued  for,  and  had  shown  as  facts  entitling 
them  to  a  recovery  against  A.  B.  Laforge. 

II.  The  Court  below  erred  in  admitting  parol  evidence  as  to  the 
contents  of  a  certain  written  paper  in  relation  to  the  surrender  or 
transfer  of  a  certain  lease,  because  the  notice  to  produce  the  paper  did 
not  describe  the  paper,  the  contents  of  which  were  proved,  but  a  paper 
signed  by  other  and  different  parties. 

III.  The  Court  below  erred  in  refusing  to  strike  out  and  exclude 
the  evidence  of  James  Brady  in  relation  to  the  contents  of  the  within 
instrument,  in  regard  to  which  he  testified,  for  the  following  reasons; 
First.  The  instrument  about  which  he  testified  did  not  express  any 
consideration  on  its  face,  and  was  therefore  void  under  the  Statute  of 
Frauds ;  hence  no  sufScient  foundation  had  been  laid  for  the  introduc- 
tion of  secondary  evidence. 

IV.  The  evidence  does  not  justify  the  finding  of  facts  by  the  Court 

Latham  &  Sunderland  for  Respondent 

The  only  questions  are :  First  Does  the  finding  of  the  Court  sup- 
port the  judgment?  And,  Second.  Was  there  error  in  admitting  parol 
evidence  of  the  contents  of  the  transfer  or  surrender  of  the  lease? 

1.  The  finding  is  complete  upon  all  points  —  that  the  corporation  was 
the  owner  of  the  property  in  dispute;  mortgaged  it;  that  the  mort- 
gage was  foreclosed,  sold  and  deeded  by  the  Sheriff;  that  plaintiffs 
succeeded  to  the  right  of  the  purchaser  at  Sheriff's  sale,  and  that  th^ 
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company,  at  the  time  of  bringing  suit  and  at  the  trial,  was  in  posses- 
sion. The  defendant,  the  Table  Mountain  Water  Company,  being 
defendant  in  the  foreclosure  suit,  and  in  possession  of  the  property  at 
the  commencement  of  the  ejectment  suit,  the  proceedings  being  regu- 
lar, there  could  be  no  defense  by  the  company. 

2.  There  was  no  error  in  admitting  the  parol  evidence. 

I.  The  evidence  was  against  the  corporation,  and  they  do  not  now 
complain. 

II.  Laforge  cannot  complain,  because  tbere  is  no  judgment  against 

III.  The  notice  in  writing  was  sufficient;  and  if  not,  the  verbal 
notice  on  the  trial  was.  Defendants  made  no  showing  why  they  could 
not  produce  the  papers. 

It  is  said,  however,  that  the  paper  is  shown  to  have  been  void  for 
want  of  a  consideration  expressed  therein.  The  witness  does  not  pre- 
tend to  say  there  was  no  consideration  expressed  in  the  agreement; 
he  sajTs  Liaf orge  was  to  be  paid  for  his  improvements,  but  that  was  not 
in  the  paper.  This  answer  was  not  in  response  to  a  question  as  to  the 
contents  of  the  paper,  nor  does  it  purport  to  be. 

Again:  the  construction  of  the  paper  must  be  taken  most  strongly 
against  the  defendants,  they  having  refused  to  produce  the  paper. 
Defendants*  counsel  had  it  in  the  morning  of  the  day  of  trial;  the  pre- 
sumption is,  it  was  still  in  his  possession  in  the  Court-house.  Such 
presumption  becomes  conclusive  when  the  same  attorney  refuses  or 
declines  to  show  that  it  has  passed  from  his  possession,  or  is  then  at 
his  office,  or  at  a  distance.  The  statute,  as  also  the  rules  of  evidence 
prior  to  the  passage  of  the  law,  require  only  reasonable  notice.  What 
is  reasonable  notice,  the  Judge  who  tries  the  case  below  can  better 
determine  than  this  Court. 

IV.  The  answer  of  the  company  does  not  deny  that  they  are  in  pos- 
session ;  and  as  between  plaintiffs  and  the  company,  there  was  no  issue 
to  which  Brady's  testimony  could  be  pertinent.  The  Court  found  the 
company  in  possession,  from  the  pleadings  themselves^  and  not  from 
the  evidence  of  the  contents  of  the  paper. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Terry,  C.  J., 
and  Field,  J.,  concurring. 
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This  action  of  ejectment  was  brought  to  recover  a  certain  ditch. 
One  Laforge  was  a  defendant^  but  no  judgment  was  recovered  against 
him.  The  complaint  charges  that  the  defendant  —  the  Table  Mountain 
Water  Company — ^was  in  possession.  The  answer  of  the  company  does 
not  deny  this  averment  in  any  such  manner  as  to  put  it  in  issue.  The 
answer  denies  that  this  defendant  has  ''  unlawfully,  wrongfully,  and 
in  violation  of  plaintiffs'  rights,  had  the  possession^"  etc.  But  this 
might  be  perfectly  true,  and  yet  the  defendant  be  in  the  possession. 
What  the  complaint  called  the  defendant  to  answer,  was  not  only  the 
character  of  the  possession,  but  the  fact  of  possession  by  it,  and  a  fail- 
ure to  deny  this  averment  is  an  admission,  of  it.  This  admission  is 
conclusive  evidence  of  the  fact  admitted.  It  is,  therefore,  immaterial^ 
so  far  as  the  company  are  concerned,  whether  the  Court  erred  or  no' 
in  its  admission  or  rejection  of  evidence  in  respect  to  an  admitted 
fact — though  we  are  not  satisfied,  as  will  be  seen  hereafter,  that  any 
substantial  error  was  committed,  to  the  injury  of  the  defendants.  La- 
forge  was  discharged  from  the  suit.  The  Court  found  he  was  not  in 
possession,  hence  he  could  not  be  sued  in  this  action,  and  was  prop- 
erly discharged;  if  he  was  in  possession,  the  Table  Mountain  Water 
Company,  having  confessed  their  possession,  and  not  having  set  up 
Laforge's  title,  or  shown  any  connection  with  it,  judgment  was  prop- 
erly rendered  against  it.  But  it  is  argued  that  error  has  been  com- 
mitted to  the  prejudice  of  Laforge;  that  though  the  judgment  was  for 
him,  yet  the  predicate  of  that  judgment  was  the  finding  that  he  was 
not  in  possession,  and  had  surrendered  all  his  right  to  the  Table 
Mountain  Water  Company,  or  the  members  of  it,  and  the  control  of 
the  property;  and  that  this  finding  was  improperly  made  in  this  — 
that  parol  evidence  was  admitted  of  a  certain  paper  purporting  to  be 
an  agreement  of  cancellation  of  a  lease  from  the  company  to  Lafor^t*.  ■ 
Notice  was  served  on  the  defendants'  attorneys,  on  the  day  of  the 
trial,  to  produce  this  paper.  It  was  shown  that  this  paper  was  that 
day  in  the  possession  of  one  of  the  attorneys  of  defendant.  The  sufii- 
dency  of  notice  to  produce  a  paper  shown  to  be  in  the  possession  of 
a  party  is  a  question  of  discretion ;  and  if  it  were  possible  to  procure  it 
between  the  time  of  giving  notice  and  the  trial,  that  fact  should  be 
made  to  appear.    Li  this  instance,  it  does  appear  that  the  paper  was 
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present,  or  in  the  hands  or  within  the  control  of  the  defendant 
There  is  nothing  in  the  technical  point  that  the  agreement  was  be- 
tween the  members  of  the  company  and  Laforge,  and  not  between 
Laforge  and  the  company.  Literal  accuracy  cannot  be  expected  in 
the  description  of  a  paper  in  the  possession  of  the  adverse  party;  such 
description  as  will  apprise  a  jnan  of  ordinary  intelligence  of  the  docu- 
ment desired  is  enough.  Nor  is  there  anything  in  the  point  that  the 
witness  Brady  testified  that  no  consideration  was  expressed  in  this  in- 
strument. We  understand  him  only  to  say  that  Laforge  was  to  be 
paid  for  some  improvements,  and  this  was  not  expressed  in  the  writ- 
ing. The  fact  that  the  agreement  was  executed  and  carried  into  effect, 
and  the  further  fact  that  the  defendants  refused  to  produce  the  paper, 
go  far  to  show  that  it  was  a  valid  agreement;  but  whether  it  was  or 
was  not,  if  Laforge  surrendered  the  possession  to  the  company,  it  was 
enough  to  support  the  finding  that  the  company  was,  and  Laforge  was 
not,  in  possession.  The  company  did  not  set  up  this  agreement  — 
indeed,  could  not  —  and  Laforge  by  it  parted  with  any  possession  he 
had  before. 
The  judgment  is  aflSrmed. 

On  re-hearing  in  this  case,  the  following  opinion  was  rendered  by 
Baldwin,  J. —  Terry,  C.  J.,  and  Field,  J.,  concurring. 

On  petition  for  a  re-hearing. 

The  finding  which  is  objected  to  is  that  Laforge  was  not  in  posses- 
sion. To  prove  that  he  was  not^  parol  evidence  of  the  contents  of  a 
paper  purporting  to  be  an  agreement  of  a  cancellation  of  a  lease  was 
offered  and  adnutted.  It  was  objected  that  no  consideration  was  shown 
for  this  agreement.  But  as  a  verdict  could  not  be  found  against 
Laforge,  unless  he  was  in  possession,  we  do  not  see  that  this  proof  was 
inadmissible,  for  the  agreement  was  evidence  of  a  sorrender  of  a  for- 
mer  possession,  whether  there  was  a  consideration  for  it  or  not.  The 
finding  was,  therefore,  right.  At  least,  Laforge  cannot  complain.  Judg- 
ment is  for  him.  The  reason  given  for  the  conclusion  is  not  res  judi- 
cata as  to  him,  so  as  to  bind  him  in  any  future  proceeding.  Though 
the  Court  decided  he  had  no  title  and  no  posseasion,  and  therefore  he 
was  improperly  joined  as  a  defendant^  yet  it  also  decided  that  the 
plaintiff  had  no  claim  on  him^  and  could  recover  nothing.    We  do  not 
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understand  that  the  reasons  given  for  a  finding  are  judgments.  The 
point  decided  is  the  thing  fixed  by  the  judgment,  but  the  reasons  are 
not.  The  only  point  adjudged  is  the  fact  that  Laforge  is  not  in  pos- 
session, and  that  result  was  reached  by  testimony  proper  for  that 
purpose.  His  right  to  the  possession,  if  he  has  any,  is  not  concluded 
by  this  judgment  and  finding.  But  there  was  evidence  enough  for 
the  Court  below  to  base  its  action  on  —  that  he  was  not,  in  fact,  in 
possession;  and  this  is  the  only  fact  really  decided.  See  Oamer  v* 
Marshall,  9  Cal.  270. 

Laforge's  right  is  just  as  good,  therefore,  now,  as  it  was  before  the 
trial ;  the  effect  of  the  judgment  being  to  determine  the  fact  that  he 
was  not  in  actual  possession;  and,  according  to  the  case  just  cited, 
actnal  possession  was  necessary  in  order  to  sustain  an  action  of  qect- 
ment  against  him. 

We  think,  therefore,  that  conceding  everything  to  the  argument  of 
the  counsel  —  which  seems  to  us  to  be  more  plausible  than  sound  -»- 
there  is  no  substantial  error  in  the  opinion  which  the  petition  reviews. 

The  petition  is  denied. 


PEOPLE  ex  rel.  ATTORNEY  GBNEBAL  v.  MARTIN. 

i'eople  V.  Porter*  6  Cal.  Rep.  26,  and  the  People  ev  rel.  McKune  v.  Weller,  11 

Cal.   Rep.  49.  nfflrmed. 
The  office  of  Coanty  Jitd^e  Is  not  a  **  eonnty  office  **  within  the  meantns  of  the 

Act  entitled  "An  Act  to  amend  'An  Act  to  Regulate  Elections,*  passed  March 

23d,   1850 ;  **   consequently   the  Board   of   Bnperyisors  cannot  order  a   special 

election  to  fill  a  Tacancy  in  that  office. 
The  appointee  of  the  Governor  to  the  office  of  Coanty  Judge  will  hold,  orer  & 

person  elected  to  the  same  office  at  a  special  electloa  ordered  hgr  the  Board 

of  Sapervlsors  of  the  Connty. 

Appeal  from  the  Fifth  District,  Connty  of  Tuolnmne. 

This  was  an  action  brought  on  the  relation  of  the  Attorney  General, 
to  try  the  right  to  the  office  of  County  Jndge  of  Tuolnmne  county. 
The  facts,  as  stated  in  the  opinion  of  the  Court,  are  as  follows :  On 


V 
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the  twelfth  day  of  August,  1858,  the  Board  of  Supervisors  of  Tuol- 
umne county  ordered  an  election  for  County  Judge  of  that  County,  an 
office  made  vacant  by  the  death  of  T.  J.  Jones,  former  incumbent,  who 
died  on  the  fourth  day  of  the  same  month.  The  notice  was  given  for 
ten  days,  by  publication  in  a  newspaper  of  the  county.  No  proclama- 
tion, of  course,  was  made  by  the  Governor  for  filling  the  office,  as  the 
vacancy  occurred  after  the  time  for  making  the  proclamation.  The 
election  was  had  on  the  first  Monday  of  September,  1858,  at  which 
relator  claims  to  have  been  elected.  The  defendant  was  in  office  by 
appointment  from  the  Governor,  dated  August  7,  1858,  and  still  holds 
it;  this  proceeding  is  taken  to  oust  him.  The  defendant  had  judgment 
in  the  Court  below,  and  the  relator  appealed  to  this  Court 

L,  Quint,  for  Appellant,  contended  that  the  office  of  County 
Judge  is  a  county  office,  and  as  such,  the  Board  of  Supervisors  of  the 
county  had  a  right  to  order  a  special  election  to  fill  the  vacancy;  and 
the  relator,  having  received  a  majority  of  votes  at  such  election,  was 
entitled  to  hold  the  office.  Counsel  referred  to  People  v.  Marsh,  1 
Cal.  Rep.  406;  Wood's  Digest,  p.  569,  sec.  30;  lb.  661,  sec.  43; 
Constitution,  art.  6,  sec.  1;  Ih,,  art.  6,  sec.  8;  Wood's  Digest,  p.  375, 
sees.  3,  8,  9. 

The  case  of  the  People  v.  Porter,  6  Cal.  B.  26,  is  relied  upon  as 
authority,  but  the  Court  will  perceive  that  the  two  cases  are  entirely 
dissimilar.  In  that  case  there  was  no  vacancy  in  the  office  at  the  time 
the  Supervisors  made  the  order,  and,  as  a  matter  of  course,  an  order 
for  an  election  to  fill  a  vacancy  which  did  not,  and  indeed  might  not 
exist  at  all,  was  a  nullity,  and  was  absolutely  void. 

W.  P,  Barber,  for  Respondent,  contended  that  sec.  4  of  the  Act  of 
1855,  did  not  apply  to  the  office  of  County  Judge,  and  consequently, 
the  Board  of  Supervisors  could  not  order  an  election.  Counsel  re- 
ferred to  the  statutes,  and  also  to  Ex  parte  Ellis,  11  CaL  Sep.  223; 
People  V,  Porter,  6  Cal.  Rep.  26. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Tsbbt,  0.  J., 

concurring. 

This  question  has  been,  in  effect,  decided  in  the  cases  of  ^ople  f* 
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Porter,  6  Cal.  26,  and  People  ex  rel  McKiine  v,  Weller,  11  Cal.  Rep. 
49.  Some  plausibility  is  given  to  the  appellant's  argument  that  this 
is  a  county  office,  and  that  by  the  Act  of  1855,  (Sessions  Acts,  p. 
160)  the  Board  of  Supervisors  has  power  to  order  an  election  to  fill  a 
vacancy  in  the  office;  but  the  whole  legislation  on  this  subject  contra- 
dicts this  idea.  The  terms  of  the  Act  of  1856  are,  it  is  true,  general, 
but  they  must  be  construed  in  connection  with  and  as  part  of  the 
body  of  the  legislation  upon  the  general  subject  The  Act  of  1855  is 
an  amendment  of  the  Act  of  1850,  (C.  L.  775)  which  gave  to  the 
County  Judge  this  power,  in  the  same  words  as  the  Act  of  1855  gives 
it  to  the  Supervisors;  but  this  first  Act  evidently  did  not  mean  to 
apply  to  the  office  of  County  Judge,  of  course,  and  the  amendment 
was  only  made  to  throw  the  same  duty  imposed  on  the  Judge,  upon 
the  Board  —  because  of  the  objection  that  the  Judge  could  only  dis- 
charge judicial  functions.  Other  Acts  show  that  the  County  Judge 
was  not  considered  a  county  officer,  in  the  sense  of  the  Act  of  1850  or 
1855;  he  is  to  tender  his  resignation,  when  he  resigns,  to  the  Qov- 
emop;  in  case  of  vacancy,  the  County  Clerk  is  to  certify  it  to  the  Grov- 
ernor,  who  is  to  appoint;  the  Governor  is  to  issue  a  commission,  which 
fills  the  office  until  the  next  general  election;  and  the  Act  (C.  L.  774) 
requires  the  Governor  "  to  give  notice  of  the  offices  to  be  filled.*'  As 
the  law  requires  the  notification  to  be  made  to  the  (Joverrior  of  the 
vacancies  in  this  office,  and  the  governor  has  the  power  of  appoint- 
ment under  this  general  law  requiring  his  proclamation  for  a  special 
election  in  such  cases,  we  do  not  feel  authorized  to  overthrow  the 
express  decision  made  in  the  case  of  People  v.  Porter,  which  declares 
the  Governor's  proclamation  in  such  a  case  a  condition  precedent  to 
the  validity  of  the  election. 
The  judgment  is  affirmed* 
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HBIHN  V.  STANSBURT  et  al 

A  Statement  on  appeal  mint  be  filed  within  the  time  preeerlbed  by  law.    i 
ment  filed  a  year  after  Judgment  waa  rendered,  la  not  In  time. 

Appeal  from  the  Sixth  District^  County  of  Sacramento. 

In  this  case  the  judgment  was  rendered  May  18th,  1857.  Notice 
of  appeal  was  filed  and  served  May  12,  1858.  On  the  nineteenth  of 
May,  1858,  the  parties  stipulated  that  the  statement  used  on  motion 
for  a  new  trial,  should  stand  as  the  statement  on  appeal;  respondent 
reserving  his  right  to  object  to  the  appeal  upon  the  ground  that  the 
same  was  not  taken  in  time. 

E.  B.  Crocker  for  Appellant. 

Smith  £  Hardy  and  8and&rs  for  Respondenti. 

Terbt,  C.  J.,  delivered  the  opinion  of  the  Court  —  BAuywiN,  J., 

concurring. 

The  appeal  from  the  order  denying  a  new  trial  was  not  taken  within 
the  time  prescribed  by  law,  and  cannot  be  considered  by  the  Court 

Upon  the  appeal  from  the  judgment,  no  statement  was  filed  until  a 
year  after  judgment  was  rendered;  therefore^  we  can  only  oonsider 
the  judgment  roll,  which  discloses  no  error. 

Judgment  afSrmed. 


KRUM  V.  KING. 


A  Deputy  SherlflF  who  aeliee  property  under  an  attadiment,  li  tie 

by  Tlrtue  of  his  ofllce,  to  bind  the  Sheriff  by  contract  for  the  payment  e<  ■ 
keeper  to  take  charge  of  the  property  ao  attached.  Special  avtheHty  lof 
thla  purpose  moet  be  shown. 

Afpbal  from  the  Elevenili  District,  CoTmty  of  Fbuxr. 
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This  was  an  action  brought  by  the  plaintiff  for  services  rendered  the 
defendant,  in  taking  charge  of  certain  property  seized  by  the  defend- 
ant, as  Sheriff  of  Placer  county,  under  a  writ  of  attachment. 

One  Stewart,  a  deputy  of  the  defendant  in  the  otBce  of  Sheiifl  of 
Placer  county,  had  in  his  hands  a  writ  of  attachment  issued  by  the 
District  Court  of  Placer  county,  and,  by  virtue  of  its  commands,  he 
seized  certain  real  and  personal  property,  and  then  and  there  made  a 
contract  with  the  plaintiff  to  take  charge  of  the  property,  and  safely 
keep  the  same  for  the  defendant.  Plaintiff  was  to  receiye  for  such 
services,  at  the  rate  of  four  dollars  per  day.  He  kept  the  charge  of  the 
property  for  some  time,  and  until  discharged  by  defendant  Defendant 
declined  to  pay  plaintiff  for  such  service,  and  he  brought  this  action  to 
recover  the  amount.  On  the  trial,  there  was  no  evidence  produced  on 
the  part  of  the  plaintiff,  showing  any  authority  on  the  part  of  Stewart, 
the  deputy,  to  bind  his  principal  in  such  contract.  Plaintiff  had  judg- 
ment in  the  Court  below,  and  defendant  appealed  to  this  Court 

Anderson  dc  HiUyer  for  Appellant 

Tuttle  4k  HUlyer  for  Bespondent 

Tebst,  C.  J.,  ddivered  the  opinion  of  the  Court — Bauwht^  J., 
and  Field,  J.,  concurring. 

The  complaint  alleges  a  contract  made  witii  defendant,  through  his 
agent  or  deputy.  In  support  of  this  allegation  evidence  was  intro- 
duced, showing  that  defendant  was  Sheriff  of  the  counly,  and  that  the 
contract  was  made  by  Stewart,  one  of  his  deputies. 

This  evidence  was  not  sufficient  to  warrant  the  judgment  No 
special  authority  to  make  the  contract  is  shown,  and  the  mere  fact  of 
his  being  Deputy  Sheriff,  did  not  authorize  Stewart  to  bind  hia  prin- 
cipal in  this  manner. 

Judgment  reversed* 


414  SUPKEME  COUBT  —  JANUABY  TEBM,  1859. 

Pico  V.  Columbet. 


PICO  t?.  COLUMBET. 

la  ta  action  1«j  &  ttnaat  In  common  acalnrt  his  co-tenant;  who  Is  la  the  sole 

possession  of  the  preinites,  to  recoTer  a  shsrs  of  the  profits  of  the  estate; 
a  complaint  which  sTers  a  tenancy  in  common  between  the  parties;  the  sole 
and  exclasiye  posiession  of  the  premises  by  the  defendant;  the  receipt  by 
him  of  the  rents,  issues  and  profits  thereof;  a  demand  tqr  the  plaintiff  of  an 
account  of  the  same,  and  the  payment  of  his  share;  the  defendant's  refusal; 
and  that  the  rents.  Issues  and  profits  amount  to  |84,o60,  is  Insufllclent  to 
support  the  action. 

la  such  complaint,  there  are  no  special  circumstances  alleged  which  withdraw 
the  case  from  the  ordinary  remedies  at  law,  and  require  the  Interposition  irf 
equity.  The  action  is  a  common  law  acHon  of  account;  and,  viewed  in  this 
light,  the  complaint  is  fatally  defective  in  not  averring  that  the  defendant 
occupied  the  premises  upon  any  agreement  with  the  plaintiff,  as  rccelTSr  or 
bailiff  of  his  share  of  the  rents  and  profits.  It  is  essential  to  a  recoveiy 
that  this  circumstance  exist,  and  equally  essential  to  the  complaint  that  it 
be  alleged. 

At  common  law,  one  tenant  in  common  has  no  remedy  against  the  other,  who 
exclusively  occupies  the  premises  and  receives  the  entire  profits,  unless  lie  Is 
ousted  of  possession,  when  ejectment  may  be  brought,  or  unless  the  other  Is 
acting  as  bailiff  of  his  interest  by  agreement,  when  the  action  of  account 
will  lie.  The  occupation  by  him,  so  long  as  he  does  not  exclude  his  co-tenant, 
Is  but  the  exercise  of  a  legal  right  His  cultivation  and  Improvements  are 
made  at  his  own  risk ;  if  they  result  In  loss  he  cannot  call  upon  his  co-tenant 
for  contribution;  and  If  they  produce  a  profit  his  co-tenant  Is  not  entitied 
to  a  share  in  them.  The  co-tenant  can  at  any  moment  enter  into  equal  enjoy- 
ment at  his  possession;  his  neglect  to  do  so  may  be  regarded  as  an  assent 
to  the  sole  occupation  of  the  other. 

There  is  no  equity  \n  the  claim  asserted  by  the  tenant  to  share  in  prollts  resnlt- 
ing  from  the  labor  and  money  of  his -co-tenant,  when  he  has  expended  neither, 
and  has  never  claimed  possession,  and  never  been  liable  for  contribution  In 
cases  of  loss.  There  would  be  no  equity  In  giving  to  a  tenant,  who  would 
neither  work  himself  or  subject  himself  to  any  expenditures  or  risks,  a  share 
in  the  fruits  of  another's  labor,  investments  and  risks. 

The  statute  of  4  and  6  Anne,  16,  Is  not  In  force  In  this  Stats. 

Appeal  from  the  Third  District,  County  of  Alameda. 

This  was  an  action  by  one  tenant  in  common  against  his  co-tenant, 
who  is  in  the  sole  possession  of  the  premises,  to  recover  a  share  of  thf» 
profits  of  the  estate. 

In  the  Court  below,  the  defendant  demurred  to  the  complaint  of  the 
plaintiff  upon  the  groimd  that ''  it  does  not  state  facts  sufScient  to  l-ou- 
stitute  a  cause  of  action.**  The  demurrer  was  overruled.  Defendant 
excepted,  and  subsequently  answered.    This  Court  has  oonsideied  the 
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question  of  the  sufficiency  of  the  complaint,  the  gubstance  of  which  is 
set  out  in  the  opinion  of  the  Court.  The  judgment  of  the  Court  be- 
low is,  that  the  bill  be  dismiBsed,  and  defendant  have  judgment  for 
his  costs.    Plaintiff  appealed  to  this  Court 

Stowe  &  Brown  for  Appellant. 

Plaintiff  contends  that  this  decision  was  erroneous,  and  that  Courts 
of  Equity  always  gave  relief,  and  compel  one  tenant  in  common  who 
had  been  in  the  exclusive  possession,  and  received  •  the  entire  rents 
and  profits,  to  account,  for  the  reason  that  there  was  no  remedy  at 
law,  and  it  will  not  be  inappropriate  to  keep  in  view  the  distinction  be- 
tween common  law  and  equity.  "Common  Law'' — that  system  of 
law'  which  is  administered  in  the  Common  Law  Courts,  as  distin- 
goished  from  the  rules  prevailing  in  Courts  of  Equity  and  Admiralty. 
Wood's  Lectures,  Introduction,  81;. 6  Peters'  B.  102,  110. 

^  There  can  be  no  ouster  between  tenants  in  common  in  possession, 
and  therefore,  if  one  takes  more  than  his  share  of  the  rents,  the  only 
remedy  is  account,  either  by  action  under  the  Statutes  of  Anne,  or  by 
bill  in  equity."  4  Young  ft  Collier,  English  Exchequer  B.  4;  Chit- 
ty's  Eq.  Digest,  6;  Parrott  v.  Palmer,  3  Mylne  &  Keene'p  K.  fi3?. 

^  A,  being  at  the  time  abroad,  became  a  tenant  in  common  with  B, 
and  died  fifteen  years  afterwards,  without  having,  during  that  period, 
been  in  England,  and  being  all  the  time  ignorant  of  her  rights  as  ten- 
ant in  common.  B  continued  all  along  in  possession  and  rftf^eipt  of  the 
rents  and  profits  of  the  premises.  Held,  that  B's  possession  did  not 
umoont  to  an  ouster,  and  that  A's  representative  could  sustain  a  bill 
for  an  account  against  B,  without  recovering  previously  the  posses- 
sion." 1  Chitty's  Eq.  Digest,  10,  subdivision  13,  title  Account,  citing 
8  Law  Journal  Bep.  in  Ch'y. 

It  cannot  be  pretended  in  this  case  that  B  could  be  charged  as 
bailiff,  or  that  he  agreed  to  account  for  the  rents  and  profits,  or  to  pay 
for  his  exclusive  possession.  Pultney  v.  Warren,  (decided  in  1801) 
6  Vesey,  76. 

This  mischief  was  not  remedied  until  the  Act  for  the  amendment  of 
the  law  (Stat.  4  Anne)  gave  an  action  of  account  by  one  tenant  in 
eonunon  against  the  other.  Before  that  period,  the  habit  of  the  Court 
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of  Chancery  was  to  grant  relief  upon  the  legal  title,  in  respect  to  the 
want  of  a  legal  remedy.  Drury  v,  Drury,  1  Rep.  in  Ch'y,  26;  Dean 
V.  Wade,  2  Rep.  in  Ch'y;  The  Duke  of  Leeds  v.  Powell,  1  Vesey, 
171;  The  Duke  of  Leeds  t;.  The  Corporation  of  New  Radnor,  2  Brown 
C.  C.  338,  518 ;  13  Vesey,  276 ;  and  the  same  principle  is  laid  down 
hy  Lord  Hardwicke  in  Benson  v.  Baldwyn,  1  Atkins,  698  (May  19, 
1739) ;  Turner  v,  Morgan,  8  Vesey,  143;  Strelly  v.  Wilson,  1  Ver- 
non Ch.  R.  296;  Story's  Eq.  J.,  sec.  446,  the  last  paragraph  of  that 
section:  "So  that  it  will  be' at  once  perceived,  from  these  cases,  that 
the  remedy  at  the  common  law  was  very  narrow;  and  although  it  was 
afterwards  enlarged,  (the  author  having  before  referred  to  accounting 
between  tenants  in  common,  and  the  Statute  of  4  Anne,  ch.  16)  that 
would  not  of  itself  displace  the  jurisdiction  originally  vested  in  Courts 
of  Equity.  lb.,  sec.  466;  Thompson  v.  Bostwiek,  1  McMullen  Oi.; 
Hancock  v.  Day,  Ih.  298;  Pope  v.  Haskins,  16  Ala.  324. 

"  If  one  of  the  parties  has  been  in  poss^ion,  or  received  the  rents, 
an  account  will  be  decreed,  or  he  will  be  charged  with  an  occupation 
rent.''    2  Hoffman  Ch.  Practice,  199. 

The  original  bill  in  this  cause  was  filed  for  a  partition  of  certain 
real  estate,  and  an  account  of  her  share  of  the  rents  and  profits,  (p. 
28)  I  "  The  defendant  having  been  in  possession  of  the  premises  for 
the  whole  period,  must  be  charged  with  an  occupation  rent."  (Turner 
V.  Morgan,  8  Vesey,  145.)  See  the  decree  in  the  case,  p.  29.  1  Hoff- 
man's Ch.  Rep.  28. 

Harman  i;.  Osborne,  4  Paige,  336.  Bill  for  partition  and  for  an 
account  of  the  rents  and  profits.     lb,  343. 

"  It  is  charged  in  the  bill  that  C.  R.  has  occupied  the  premises  since 
the  first  of  May,  1820;  but  to  do  complete  justice  between  all  the 
parties  interested  in  the  premises,  an  account  should  be  taken  of  the 
rents  and  profits  from  the  death  of  M.  L.  in  1812.'* 

Again,  lb.:  ''The  master  is  to  take  an  account  of  the  rent  and 
profits  of  the  premises  received  by  any  of  the  parties  to  this  suit,'*  etc. 

Having  thus,  as  we  think,  established  that  in  equity  plainti£F  is  enti- 
tled to  the  relief  demanded,  it  cannot,  we  suppose,  be  disputed  that 
this  Court  will  administer  well-settled  equity  as  well  as  common  law 
principles.    Smith  v.  Row^  4  CaL  6;  Mintum  v.  Hays,  2  Cal.  593. 
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Eolladay  &  Cary  for  Beapondeni 

If  this  is  a  common  law  action  of  aoooisnt,  as  we  maintain,  then 
^the  complaint  does  not  state  facts  sufficient  to  cbnatitnte  a  cause  of 
action;''  which  defect  might  be  taken  advantage  of  by  demurrer, 
which  was  done. 

The  complaint  does  not  charge  the  defendant  as  bailiff,  or  receiyer, 
nor  with  having  received  more  than  his  just  share  of  the  profits.  See 
3  HilFs  Bep.,  pp.  59-70,  MeMnrray  i^.  Bawson,  which  case  reviews 
all  the  authorities  new  and  old  upon  the  subject,  and  results  in  conclu- 
sions  of  law  adverse  to  the  plaintiff.  Also,  18  Barbour,  p.  265,  Wool- 
ver  V.  Enapp,  literally  in  point.  See  the  reasoning  of  the  Court  in 
that  caae,  on  page  267. 

The  authorities  cited  in  this  case  in  18  Barbour,  as  welt  as  the  rea- 
soning of  the  Court  in  its  opinion,  seem  conclusive  of  the  present  con- 
^troversy  in  favor  of  defendant 

See,  also,  9  Eh:ig.  Law  and  Equity  Beports,  p.  387.  First  see  tho 
argument  of  counsel  (Watson)  on  page  338,  which  is  adopted  and  sus- 
tained in  the  opinion  and  judgment  of  the  Court  in  that  case,  showing 
that  at  ccHnmon  law  the  action  of  account  will  not  lie  upon  the  facts 
stated  in  this  complaint;  nor  under  the  statute  of  Anne  should  the 
Court  bold  that  it  (the  statute)  had  beeome  a  part  of  the  common  law. 

That  case  covers  the  present  oontroversy. 

'^  The  Common  Law  of  England,  etc.,  shall  be  the  rule  of  decision 
in  all  the  CourU  of  this  State.''  See  Stat,  of  1850,  p.  219.  See,  al9o, 
12  Mass.  B^.  149,  Sargent  tr.  Pursons,  which  alao  decides  this  case. 
See,  also,  9  Maas.  Bep.  539,  which  was  decided  on  the  authority  of 
Jones  V.  Hamden,  which  is  also  found  on  page  589,  9  Mass. 

The  complaint  avers  but  four  things: 

Ist.  The  co-tenancy  of  the  parties. 

8d«  The  ^^sole  and  exclusive  possession  and  occupation''  of  the 
defendant. 

3d.  The  net  sum  of  the  rents,  issues  and  profits. 

4th.  A  demand  for  one-half  thereof,  and  an  account  of  the  same. 

By  tile  complaint  it  does  not  appear  that  defendant  wms  receiver  or 
bailiff  of  and  for  the  plaintiff,  nor  that  defendant  baa  receiTed  more 

VOL.  XII.— 27 


418         SUPHEMB  CODET— JANUABT  TEBM,  1859. 

Pico  «.  Columbet. 

than  his  just  share  of  the  profits;  hence  we  may  infer  that  such  was 
not  the  case. 

The  complaint  does  not  allege  an  onster  or  dispossession  of  the 
plaintiff  —  allege  that  he  ever  demanded  or  desired  to  enter,  occupy 
and  enjoy  the  premises  with  the  defendant. 

The  complaint  does  not  allege  a  partnership  in  the  Business  between 
the  parties^  whereby  the  plaintiff  either  contribnted  anything,  or  was 
liable  to  contribute  anything,  for  expenses,  losses  or  repairs. 

The  defendant  conid  not  hare  compelled  the  plaintiff  to  pay  one 
dollar  for  the  expenses  of  the'bnsiness,  nor  to  contribute  a  dollar  to  any 
losses  which  might  have  been  incurred.  One  tenant  in  common  in 
possession  cannot  repair  at  the  expense  of  himself  and  co-tenant,  mnch 
less  can  he  charge  tiiem  for  improvements.  10  Barb.  Sup.  Court  of 
N.  York,  Taylor  i^.  Baldwin;  on  page  690  of  Hiat  case,  and  authorities 
there  dted. 

The  plaintiff's  counsel  has  not  shown  one  single  case  at  oommon  law 
in  support  of  the  complaint  in  this  case.  But  he  calls  this  an  equity 
suit;  then  the  complaint  must  be  a  bill  in  equity. 

That  fact  can  only  be  determined  from  an  inspection  of  its  contents, 
and  by  ascertaining  its  nature  and  the  functions  it  is  designed  to 
perform. 

In  this  view  of  the  case,  the  complaint  or  bill  is  equally  infirm  and 
impotent,  in  an  equitable  light,  as  we  haye  shown  it  to  be,  for  any 
other  legal  purpose. 

.  If  this  is  an  equity  proceeding,  then  it  should  either  appear  by  the 
specific  allegations  in  the  complaint  to  that  effect,  or,  at  least,  we 
should  be  able  to  gather  from  the  whole  case  that  the  plaintiff  has  no 
adequate  remedy  at  law.  ^  In  the  ordinary  cases  of  mesne  profits, 
where  a  clear  remedy  exists  at  law,  equity  will  not  interfere,  but  will 
leave  the  party  to  his  remedy  at  law.  Some  special  circumstances  are 
necessary  to  draw  into  activity  the  remedial  interference  of  a  Ckmrt  of 
Equity.''  See  1  Story  Eq.  Juris.,  sees.  508  to  519,  cited  in  the  note 
appended  to  the  case  of  Pultney  v.  Warren,  6  Vesey,  Jr.,  Bep.,  p.  73, 
which  case  see  on  various  points  applicable  to  this  case. 

This  latter  named  case  is  dted  also  by  plaintiff's  counsd  in  his  brief. 
<   We  cannot  exactly  see  how  it  lequires  the  exercise  of  the  equity 
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powers  of  a  Court  to  enable  the  plaintiff  to  collect  forty-two  thousand 
dollars  of  the  defendant,  for  this  is  the  whole  purpose  of  the  sur.. 

Field,  J.,  delivered  the  opinion  of  the  Court  —  Tebbt,  C.  J.,  and 
Baldwin,  J.,  concurring. 

This  action  is  brought  by  one  tenant  in  common  against  his  co-tenant, 
who  is.  in  the  sole  possession  of  the  entire  premises,  to  recoyer  a  share 
of  the  profits  received  from  the  estate.     The  case  was  argued  upon 
the  demurrer  to  the  complaint,  which,  by  stipulation  of  the  parties,  waj 
admitted  to  have  been  taken  on  the  ground  that  the  complaint  docs 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  complaint 
avers  a  tenancy  in  common  between  the  parties;  the  sole  and  exclu- 
sive possession  of  the  premises  by  the  defendant;  the  receipt  by  him 
of  the  rents,  issues  and  profits  thereof;  a  demand  by  the  plaintiff  of 
an  account  of  the  same,  and  the  payment  of  his  share;  the  defendant's 
refusal;  and  that  the  rents,  issues-  and  profits  amount  to  $84,000. 
These  averm^its,  and  not  the  form  in  which  the  prayer  for  judgment 
is  couched,  must  determine  the  character  of  the  pleading.    The  com- 
plaint is  designated  a  bill  in  equity,  but  the  designation  does  not  mako 
it  such.    There  are  no  special  circumstances  alleged  which  withdraw 
the  case  from  the  ordinary  remedies  at  law,  and  require  the  interposi- 
tion of  equity.    The  action  is  a  common  law  action  of  account,  and, 
viewed  in  this  light,  the  complaint  is  fatally  defective.    It  does  not 
aver  that  the  def aidant  occupied  the  premises  upon  any  agreement 
with  the  plaintiff,  as  receiver  or  bailiff  of  his  share  of  the  rents  and 
profits.    It  is  essential  to  a  recovery  that  this  circumstance  exist,  and 
equally  essential  to  the  complaint  that  it  be  alleged.      By  the  common 
law,  one  tenant  in  common  has  no  remedy  against  the  other  who  exclu- 
sively occupies  the  premises  and  receives  the  entire  profits,  unless  he 
is  ousted  of  possession  when  ejectment  may  be  brought,  or  unless  the 
other  is  acting  as  bailiff  of  his  interest  by  agreement,  when  the  action 
of  account  will  lie.    The  reason  of  the  doctrine  is  obvious.    Each  ten- 
ant is  entitled  to  the  occupation  of  the  premises;  neither  can  exclude 
the  other;  and  if  the  sole  occupation  by  one  co-tenant  could  render 
him  liable  to  the  other,  it  would  be  in  the  power  of  the  latter,  by  volun- 
tarily remaining  out  of  possession,  to  keep  out  his  companion  also. 
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except  upon  the  conditioa  of  the  payment  of  lent.  The  enjoyment  of 
the  absolute  legal  right  of  one  co-tenant  would  thoB  often  be  dependent 
upon  the  caprice  or  indolence  of  the  other.  1  Co.  Lit.  200;  5  Bacon's 
Abrid.  387;Wille8,  209. 

The  statutes  of  4  and  5  Anne,  16,  gave  a  right  of  action  to  one  joint 
tenant,  or  tenant  in  common,  against  the  other  as  bailiff,  who  received 
more  than  his  proportional  share  of  the  profits.  At  conoonon  law  the 
bailiff  was  answerable,  not  only  for  his  actual  receipts,  but  for  what  he 
might  have  made  from  the  property  without  willful  neglect,  (Co.  lit 
172,  a.  Willes,  210)  but  as  bailiff  under  the  statute  of  Anne,  he  was 
responsible  only  for  what  he  received  beyond  his  proportionate  ahaie. 
That  statute  only  applied  to  cases  where  one  tenant  in  conunon  received 
from  a  third  person  money,  or  something  else,  to  which  both  oo-tenants 
were  entitled  by  reason  of  their  co-tenancy,  and  retained  more  than 
his  just  share  according  to  the  prqK>rtion  of  his  interest  This  was 
held  m  Henderson  v.  Bason  in  the  Exchequer  Chamber,  9  Eng.  Law 
and  Eq.  387.  In  that  caae  it  was  decided,  that  if  one  of  two  tenants 
in  common  dolely  occupies  land,  farms  it  at  his  own  cost,  and  takes  the 
produce  for  his  own  benefit,  his  co-tenant  cannot  maintain  an  action  of 
account  against  him  as  bailiff  for  having  received  more  than  bis  share 
and  proportion. 

The  statute  of  Anne  has  never  been  adopted  in  this  State,  nor  have 
we  any  similar  statute.  The  case  at  bar  must  therefore  be  detennined 
upon  the  principles  of  the  comnM>n  law.  By  them,  as  we  have  obBarred, 
the  action  cannot  be  maintained  against  the  occupying  tenant  unless 
he  is  by  agreement  a  manager  or  egent  of  hia  oo-tenant.  The  occupa- 
tion by  him,  so  long  as  he  does  not  ^dude  his  oo-tenant»  is  but  the 
exercise  of  a  legal  right  His  cultivatioEn  and  improvements  are  made 
at  his  own  ri^ ;  if  they  result  in  loss  he  cannot  call  upon  hia  oo-tenant 
for  contribution,  and  if  they  produee  a  profit  his  co-tenant  is  not  enti- 
tled to  diare  in  them.  The  co-tenant  can  at  any  moment  enter  into 
equal  enjoyment  of  his  possession ;  his  mglect  to  do  eo  may  be  negarded 
as  an  assent  to  the  sole  oecupation  of  the  other.  On  this  point,  the 
observations  of  Baixm  Parl^  in  Henderson  i^.  Eason  ai<e  pertiiient, 
although  that  case  arose  undw  the  statute  of  Anne:  ^Tbare  are 
obvionsly  many  casas^*'  says  the  Justice,  ''in  whieh  a  tenant  in  com- 
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man  may  occupy  and  eojoy  the  land  or  other  gubject  of  tenancy  ijpi 
common  solely,  and  have  aU  the  advantage  to  be  derived  from  it,  and 
yet  it  wonld  be  most  unjust  to  make  him  pay  anything.  For  instance* 
if  a  dwelling-house  or  room  is  solely  occupied  by  one  tenant  in  com- 
mon without  ousting  the  other,  or  a  chatty  is  used  by  one  tenant  in 
common,  and  nothing  is  received,  it  would  be  most  inequitable  to  hold 
that  by  a  simple  act  of  occupation  or  user,  without  any  agreement,  he 
should  be  liable  to  pay  a  rent,  or  anjrthing  in  the  nature  of  a  compensa- 
tion, to  his  co*tenant  for  that  occupation,  to  which,  to  the  full  extent 
to  which  he  aijoyed,  he  had  a  perfect  right  It  appears  impossible  to 
bold  such  a  case  to  be  within  the  dtstute,  and  an  opinion  to  that  effect 
was  expressed  by  Ijord  Cottenham  in  McMahon  v,  Burchell.  Such 
cases  aie  clearly  out  of  the  operation  of  tihe  statute.  Again,  there  are 
many  cases  where  profits  arc  made  and  are  actually  taken  by  one  co- 
tenant,  yet  it  is  impossibfe  to  say  that  he  has  received  more  Hian  comes 
to  his  just  share.  For  instance,  if  one  tenant  employs  his  capital  and 
industry  in  cultivating  the  whole  of  the  piece  of  land,  the  subject  of 
the  tenancy,  in  a  mode  in  which  the  money  and  labor  expended  greatly 
exceeds  the  value  of  the  rent  or  compensation  for  the  mere  occupation 
of  the  land,  in  raising  hops,  for  example,  which  is  a  very  hazardous  ad- 
venture, and  he  takes  the  whde  of  the  crops,  is  he  tp  be  accountable 
for  any  of  the  profits  in  such  a  cose,  where  it  is  dear,  if  the  specnlation 
had  been  a  losing  one  altogether,  he  could  not  have  called  for  a  moiety 
of  the  loss,  as  he  would  have  been  enabled  to  do  had  it  been  so  culti- 
vated by  the  mutaal  agreement  of  Qie  co-tenants?  The  risk  of  the 
cultivation,  and  the  profits  and  the  loss,  are  his  own,  and  what  is  just 
with  respect  to  the  very  uncertain  and  expensive  crop  of  hops,  is  also 
just  with  respect  to  all  the  produce  of  the  land,  the  fructus  indttstriales 
which  are  raised  by  the  capital  and  industry  of  the  occupier,  and  can- 
not exist  without  it.  In  taking  all  the  produce,  he  cannot  be  said  to 
receive  more  than  his  just  share  and  proportion  to  which  he  is  entitled 
as  tenant  in  common,  as  he  receives  in  truth  the  remuneration  for  his 
own  labor  and  capital,  to  which  a  tenant  has  no  right/* 

The  American  cases  are  to  the  same  effect  In  Sargent  r.  Parsons, 
(12  Mass.  149)  the  Court  said :  *'  The  action  of  account  is  maintain- 
able oolj  against  a  baUiff ;  and  a  bailiff  can  only  be  one  who  is  ap- 
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painted  sach,  or  who  is  made  such  by  the  law ;  which  latter  instance  ap- 
plies only  to  a  guardian,  who  is  bailiff  of  his  ward,  and  who  is  liable, 
not  only  for  rents  and  profits  actually  received,  but  also  for  those 
which  he  might  have  received  by  a  proper  management  of  the  estate. 

*^  One  tenant  in  common  may,  by  contract^  make  another  his  bailiff 
or  receiver;  and,  if  he  does,  he  may  bring  him  to  account  in  this  form 
of  action;  and  probably,  also,  to  avoid  a  process  considered  in  some 
degree  troublesome,  might  sue  him  in  indebitatus  asswnpsit  as  on  a 
promise  to  account.  But  this  must  be  for  rents  and  profits  actoally 
received  beyond  his  share;  for,  by  the  common  law  no  remedy  is  given 
for  a  mere  sole  use  and  occupation  by  one  of  the  tenants;  for  it  is  in 
the  power  of  each  tenant  at  any  time  to  occupy;  and  the  not  doing  it 
by  one  would  look  like  an  assent  that  the  otiier  should  occupy  the 
whole." 

In  Woolver  v.  Ejiapp,  (18  Barb.  265)  thfe  defendant  had  enjoyed 
the  sole  possession  of  a  fann  for  five  years,  the  rent  and  occupation  of 
which  was  worth  two  hundred  dollars  a  year.  The  plaintiffs  were  his 
co-tenants,  and  brought  their  action  of  account.  The  Court  decided 
that  the  action  could  not  be  sustained,  holding  that  one  tenant  in  com- 
mon who  possesses  the  entire  premises,  without  any  agreement  wiih 
his  co-tenants  as  to  his  possession,  or  any  demand  on  their  part  to  be 
allowed  to  enjoy  the  same  with  him,  is  not  liable  to  account  in  an  ac- 
tion for  their  use  and  occupation.  See,  also,  Nelson's  Heirs  v.  Clay's 
Heirs,  7  J.  J.  Marsh.  139. 

We  have  treated  this  case  as  an  action  of  account  at  law,  but  to  the 
same  result  we  should  come  if  the  proceeding  were  in  equity.  There 
is  no  equity  in  the  claim  asserted  by  the  plaintiff  to  share  in  profits 
resulting  from  the  labor  and  money  of  the  defendant,  when  he  has 
expended  neither,  and  has  never  claimed  possession,  and  never  been 
liable  for  contribution  in  cases  of  loss.  There  would  be  no  equity  in 
giving  to  the  plaintiff,  who  would  neither  work  himself,  or  subject 
himself  to  any  expenditures  or  risks,  a  ohare  in  the  fruits  of  another's 
labor,  investments  and  risks. 

The  cases  to  which  our  attention  has  been  called,  in  which  equity 
has  sustained  an  account  in  favor  of  one  tenant  in  common,  out  of  pos- 
session, against  his  co-tenant  in  possession,  for  the  rents  and  profits, 
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are,  with  some  exceptions  in  the  Conrt  of  Appeals  of  South  Carolina, 
those  in  which  the  account  was  a  collateral  incident  to  a  claim  for  par- 
tition, and  the  rents  and  profits  claimed  were  due  from  the  defendant 
as  a  tenant  of  the  plaintifE^s  interest,  or  were  received  by  him  when 
they  belonged  to  both  parties,  or  were  the  proceeds  of  their  joint  labor 
and  expenditures.  Thus,  in  Pope  v.  Haskins,  (16  Ala.  321)  the 
defendant  had  leased  of  the  complainant  his  undivided  one-third  inter- 
est in  a  lot  belonging  to  the  parties  as  tenants  in  common,  and  upon 
the  expiration  of  the  lease  had  rented  out  the  lot  to  a  third  party,  and 
received  the  entire  profits,  and  the  bill  was  filed  to  obtain  an  account 
of  the  rents  and  profits,  and  for  a  partition  of  the  property. 

In  Hoffman  v,  Osborne,  (4  Paige,  336)  the  bill  was  filed  for  the 
partition  and  sale  of  a  lot  of  land,  and  an  account  of  the  rents  and 
profits,  and  the  account  directed  was  of  the  rents  and  profits  received 
by  any  of  the  parties,  not  of  the  profits  made  in  the  use  and  occupation 
of  the  premises. 

In  Turner  v.  Morgan,  (8  Vesey,  143)  the  bill  prayed  partition  of 
a  house  at  Portsmouth,  and  an  aooount  of  the  rent,  under  the  following 
circumstances:  The  house  was  decreed  to  three  persons,  equally  to 
be  divided.  The  plaintiff  purchased  two-thirds.  The  defendant  was 
tenant  of  the  house  under  a  lease  of  (£22)  twenty-two  pounds  a  year, 
and  refusing  to  raise  the  rent,  the  plaintiff  brought  ejectment  for  his 
two-thirds.  The  ejectment  was  defeated,  the  defendant  purchasing 
the  remaining  third.  Upon  this,  the  bill  was  filed.  The  Chancellor 
allowed  a  partition.  No  question  appears  to  have  been  made  upon  the 
right  of  the  plaintiff  to  an  account,  the  defendant  having  been  tenant 
under  the  lease;  and  the  Chancellor  observed,  in  relation  to  the 
account,  that  there  was  a  possible  distinction  between  the  time  during 
which  the  defendant  was  tenant,  and  the  time  since  he  became  owner, 
but  that  justice  would  be  answered  by  inquiring  what  would  have  been 
a  reasonable  rent  in  each  year  the  account  was  sought. 

The  doctrine  laid  down  by  the  Court  of  Appeals  of  South  Carolina, 
as  to  the  liability  of  one  co-tenant  to  another,  is  believed  to  be  peculiar 
to  that  Court.  In  Hancock  v.  Day,  Thompson  v.  Bostic,  and  Holt  v. 
Kobinson,  (1  McMuUen  Eq.  Rep.  69,  75  and  475)  it  was  held,  that 
as  between  tenants  in  common,  tiie  occupying  tenant  is  Liable  for  rent 
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of  80  much  of  the  premises  as  was  capable  of  producing  rent  at  the 
time  he  took  possession,  but  not  liable  for  that  which  was  rendered 
capable  by  his  labor.  The  reasons  upon  which  these  decisions  rest  do 
not  commend  themselves  to  our  judgment,  and  are  insu£Scient  to  over- 
come the  force  of  the  English,  Massachusetts,  New  York  and  Ken- 
tucky authorities. 

The  demurrer  should  have  been  sustained;  but  as  the  same  result 
was  obtained  by  a  judgment  rendered  for  the  defendant  on  the  merits 
of  the  case,  it  will  be  sufficient  to  direct  the  a£Srmance  of  the  judgment. 


PEOPLE  IT.  AH  FONO. 

No  appeal  Uet  to  the  Supreme  Oonrt  from  an  order  of  the  Oontt  below  ofwmUiif 

a  demurrer  to  an  Indictment 
TiM  atatnte  anthorlsliv  an  appeal  from  an  order  franttas  or  refoafaig  a  new 

trial,  or  which  affecta  a  substantial  right,  does  not  applj  to  Interloentorjr 

orders  made  In  the  progress  of  the  trial. 

Appbal  f  I'om  the  Court  of  Sessions  of  fiie  County  of  San  Francisco. 
Tingley  dk  Merritt  for  Appellant. 
H.  8.  Broton  for  Beepondent 

Tebry,  G.  J.,  delivered  the  opinion  of  the  Court  —  Baldwin,  J., 

concurring. 

Defendant  was  indicted  for  a  violation  of  the  provisions  of  the  stat- 
ute to  prohibit  gaming.  A  demurrer  was  interposed  to  the  indictment, 
and  this  appeal  is  taken  from  the  Court  below  overruling  the  demurrer. 

No  appeal  lies  from  such  an  order.  The  statute  authorizing  an 
appeal  from  an  order  granting  or  refusing  a  new  trial,  or  which  affects 
a  substantial  right,  does  not  apply  to  interlocutory  orders  made  in  the 
progress  of  the  trial.  If  such  a  construction  were  given  to  the  statute, 
the  whole  scheme  df  criminal  justice  would  be  defeated.  To  procure 
the  continuance  of  a  cause;,  it  would  be  only  necessary  to  demur  to  the 
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indictment  on  any  ground,  however  frivolous,  and  upon  the  overrul- 
ing of  the  demurrer,  appeal.  This,  under  our  present  system,  would 
insure  a  delay  of  at  least  six  months.  Then,  upon  filing  the  remittitur 
from  the  Appellate  Court,  the  same  course  might  be  punned  in  re- 
gard to  a  multitude  of  questions  which  arise  in  the  progress  of  every 
criminal  trial,  the  decision  of  whicli  necessarily  affects  the  substantial 
rights  of  the  party  defendant.  Such  a  result,  annulling  in  effect  the 
Criminal  Statutes,  was  never  contemplated  by  the  L^gislAture. 
Appeal  dismissed. 


DOYLE  V.  SEAWALL. 

A  statement  which  was  filed  In  the  Conrt  helow,  on  motion  for  a  new  trial,  and 
ii  neither  a^eed  to  by  counsel  or  settled  by  the  Judge  trying  the  case,  has  not 
sufficient  authentication  to  constitute  any  portion  of  the  record  which  this  Court 
can  notice. 

Appeal  from  the  County  Court  of  Napa  County. 

Bdgerton  dt  ^opfcins  for  Appellant 

«/.  Horrell  for  Respcmdent 

Field,  J.,  delivered  the  opinion  of  the  Court — Baldwin,  J.,  con- 
curring. 

This  case  comes  before  us  on  appeal  from  the  final  judgment,  and 
from  the  order  denying  a  new  trial.  The  statement  upon  which  the 
appellant  rests,  is  the  one  used  upon  the  motion,  and  this  is  not 
agreed  to  by  the  parties  or  their  counsel,  or  settled  by  the  Judges  who 
tried  the  case.  It  has  not,  therefore,  sufficient  authentication  to  con- 
stitute any  portion  of  the  record  which  we  can  notice.  The  appeal  is 
based  upon  errors  which  the  statement  discloses^  and  as  these  cannot 
be  coBsid^red,  the  judgm^t  must  be  a£5nned. 

Ordered  accordingly. 


( 
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McGARRITT  v.  BTINGTON  «<  d. 

The  gromidi  of  a  motion  for  a  nonsuit  mnat  appear  1a  the  record,  Mkerwlse  fltfi 
Court  will  not  consider  such  motlon.- 

Where  a  subscribing  witness  to  a  bill  of  sale  la  out  of  the  State,  and  the  proof  Is. 
that  witness  saw  snbscribincr  witness  put  his  name  to  It,  and  saw  grantor  sign 
It,  and  recognizes  the  paper  from  hearing  It  read  — not  being  able  to  read 
himself  —  and  another  witness  testifies  that  the  signature  of  the  subaerfhlnff 
witness  is  In  his  handwriting,  this  Is  suflldent  erldence  to  Identify  th«  paper 
and  authorise  It  to  be  read  In  eTidenee. 

A  subscribing  witness,  who  Is  called  to .  proTe  the  execution  of  the  Instrument, 
who  testifies  that  it  was  signed  In  his  presence,  **  to  the  best  of  his  recollection.** 
Is  suflScient  to  allow  it  to  be  read  In  evidence. 

Before  reversing  the  judgment  of  the  Court  below,  on  the  ground  that  a  certain 
paper  was  admitted  In  evidence,  which  was  irrdevant  to  the  Issue  Joined,  this 
Court  will  require  the  Irrelevancy  clearly  to  appear.  Some  fleets  should  be 
adduced  showing  that  the  admission  of  the  paper  had  an  undue  Influence  upon 
the  verdict  of  the  Jury. 

Where  the  original  records  of  mining  claims  of  a  certain  district  have  been  de- 
stroyed by  fire,  and  the  miners,  by  a  resolution  subsequently  passed,  required 
the  claims  to  be  re-recorded  in  a  new  book,  such  book  may  be  admitted  In  evi- 
dence In  the  trial  of  an  ejectment  case  for  a  mining  claim,  to  show  that  the 
rules  of  vicinage  had  been  complied  with. 

A  Constable's  deed  under  an  execution  sale  of  the  premises  in  controversy,  where 
the  execution  was  against  a  third  party,  cannot  be  read  In  evidence  In  an  alcct- 
ment  suit  unless  title  is  shown  in  the  defendant  In  executloh  at  the  time  of  the 
levy  and  sale,  or  the  oounsel  ofFering  It  connects  It  In  some  way  with  the  lame 
between  the  parties  to  the  suit.  Where  a  paper  Is  prima  fmole  irrelevant,  ooun- 
sel ofTering  it  must  show  how  it  is  admissible. 

The  right  in  a  mining  claim  vests  by  the  taking  in  accordance  with  local  rules. 

In  the  absence  of  any  custom  or  local  regulation,  the  right  of  property,  once  at- 
tached in  a  mining  claim,  does  not  depend  upon  mere  diligence  In  working  mcb 
claim.  The  failure  to  comply  with  oair  one  mining  regulation.  Is  not  a  forfeiture 
of  title.  It  would  be  enough  to  hold  the  forfeiture  as  the  result  of  s  nonoom- 
pllance  with  9%ch  of  them  as  make  a  noncompliance  a  cause  of  forfeiture. 

It  Is  not  the  making  of  Improvements  or  expending  of  money  on  another's  prop- 
erty which  entitles  the  person  jo  expending  to  hold  the  property  as  sgalnrt  the 
owner,  or  even  the  improvements ;  but  it  is  the  fraud  of  the  owner,  who  silently, 
or  otherwise,  encourages  the  expenditure.  But  this  fraud  only  exists,  at  the 
very  most,  where  the  own^r  knows  that  the  other  person  Is  making  the  expendi- 
tures, and  also  knows  that  he  makes  them  under  the  hona  Ade  reasonable  belief 
that  he  Is  the  owner  of  the  property. 

Work  done  outside  of  a  mining  claim,  with  intent  to  work  the  dalm,  to  bo  oon- 
sidered  by  Intendment  as  work  done  on  the  claim,  Mutf  fto«#  direet  telntlott  tad 
he  In  reasonable  proximity  to  It 
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Where  the  erldenee  li  conflicting,  this  Court  wUl  not  reToroe  an  order  of  the 

Court  below  ref  oelng  a  new  trial. 
The  mere  fact  that  a  verdict  la  entitled  In  the  name  of  the  plaintiff  aad  one  of 

the  defendanta  la  Immaterial.    It  need  not  be  entitled  at  alL 


Appeal  from  ihe  Fourteenth  Difitrict,  County  of  Sierra. 

This  was  an  action  of  ejectment  for  the  recovery  of  mining  elaima. 
The  complaint  alleges  that;  plaintiff  was  seized,  possessed,  etc,  of  tlie 
premises  in  controversy,  and  that  on  the  first  day  of  June,  1857, 
defendants  entered,  etc.,  and  ejected  him  (plaintiff),  and  continue 
to  withhold  possession  of  said  premises  from  plaintiff,  and  prays  resti- 
tution- 

The  answer  admits  the  possession  of  defendants,  but  justifies  under 
a  claim  of  prior  possession.    The  cause  was  tried  by  a  jtiry. 

On  the  trial,  Samuel  Thomas,  a  witness  for  the  plaintiff,  was  shown 
a  certain  bill  of  sale  from  Day  to  the  witness,  Thomas,  for  an  undi- 
vided interest  in  the  premises  in  dispute;  Thomas  testified  as  follows: 
"  I  recognize  Day^s  signature.  Clark,  who  witnessed  the  bill  of  sale, 
has  gone  to  the  States.  I  saw  Clark  witness  it;  saw  Day  sign  it.  I 
can't  read  writing.  *  *  *  I  can  identify  the  bill  of  sale  only  by 
lis  reading  the  same  as  the  one  given  to  me.** 

E.  S.  Lester  was  then  called  by  the  plaintiff,  and  testified  that  the ' 
signature  of  Clark  to  the  bill  of  sale  ^^  is  his  true  ngnature,  to  the  best 
of  my  knowledge.** 

Plaintiff  then  offered  the  bill  of  sale  in  evidence,  and  it  was  ad- 
mitted, under  the  objection  of  defendants. 

J.  C.  Lester,  a  witness  for  plaintiff,  was  shown  a  deed  of  conveyance 
of  the  premises  in  dispute  from  Irwin,  Thomas  and  McGarriiy  to  E. 
S.  Lester,  and  testified  as  follows:  ''  I  signed  my  name  to  this  paper 
as  subscribing  witness.  I  don't  know  who  signed  the  name  of  Thomas 
or  McQarrity;  think  Irwin  wrote  them;  don*t  know  whether  Irwin 
signed  it  in  my  presence,  or  not ;  don*t  know  that  Thomas  or  McGar- 
rity  made  their  marks  in  my  presence;  but  to  the  best  of  my  recollec- 
tion they  did.** 

Plaintiff  then  offered  the  deed  of  conveyance  in  evidence^  which  was 
admitted  under  the  objection  of  defendants. 


( 
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The  paper  mentioned  in  the  opinion  of  the  Court  as  Exhibit  E,  is  a 
contract  between  the  Meredith  Mining  Company,  of  the  first  part,  and 
McGarrity,  (plaintiff)  of  the  second  part,  for  the  privilege  and  right 
of  way  by  plaintiff  through  a  tunnel  of  the  Meredith  Mining  Com- 
pany, near  the  plaintiff's  clainas,  for  the  purpose  of  draining  the  claims 
in  dispute.  This  paper  bore  date  June  8th,  1858.  For  what  purpose 
it  was  offered  in  evidence  does  not  api)ear  from  the  record,  but  prob- 
ably for  the  purpose  of  showing,  on  the  part  of  the  plaintiff,  that  he 
had  worked  the  claims  in  dispute.  Defendants'  counsel  objected  to  the 
introduction  of  the  paper  in  evidence  upon  the  ground  of  irrdevancy. 
The  Court  overruled  the  objection,  and  the  instrument  was  read  in 
evidence. 

Plaintiff  then  proved,  for  the  purpose  of  laying  the  foundation  for 
the  introduction  in  evidence  the  record  book  of  mining  claims,  that 
the  original  record  of  mining  claims  in  that  district  was  destroyed  by 
Gxe ;  that  plaintiff's  claims  were  recorded  in  it;  that  nfter  the  destruc- 
tion of  the  original  records,  the  miners  by  a  resolution  required  claims 
to.be  re-recorded ;  that  one  Clark  was  Recorder,  and  the  record  book  in 
Court  was  in  his  handwriting.  The  plaintiff  then  offered  the  book  in 
evidence.  Defendants  objected,  upon  the  ground  that  it  was  not  the 
original  record,  and  was  not  proven  to  be  a  true  copy.  The  objection 
was  overruled,  and  the  hook  admitted  in  evidence.  At  the  close  of 
the  plaintiff's  testimony,  the  defendant  moved  tixe  Court  to  nonsuit 
plaintiff;  motion  was  denied  by  tiie  Court. 

Counsel  for  the  defendants  offered  in  evidence  a  deed  ezecnted  by 
one  Ray,  as  Constable,  to  the  defendant  Byington,  conveying  the  prem- 
ises to  Byington  by  virtue  of  a  levy  and  sale  under  an  execution  against 
James  M.  Cobb  &  Co.  There  aie  no  facts  stated  in  the  record  show- 
ing the  relevancy  of  this  deed  to  the  question  at  issue.  No  title  was 
shown  in  Cobb  &  Co.  at  the  time  of  levy,  nor  was  there  any  offer  to 
show  title  in  them  at  any  time.  The  pl^tiff  asked  the  Court  to  give 
to  the  jury,  among  others,  the  following  written  instruction : 

"  5th.  If  the  jury  believe  from  the  evidence,  that  plaintiffs  have  a 
better  title  to  the  ground  in  dispute  than  defendants  have,  they  must 
find  for  plaintiff^''  Thii  instructiap  was  given  nnder  the  objeotion  of 
the  defendants. 
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The  defendants  asked  the  Court  to  give  to  the  jury,  among  others, 
the  following  written  instnictionB: 

"7th.  If  the  jury  believe,  from  the  evidence,  that  the  mining 
ground  in  dispute  could  have  been  worked  by  running  a  drain  tunnel 
from  a  point  below  the  same,  and  that  the  plaintiff,  or  those  under 
whom  he  claims,  failed  to  use  due  diligence  in  commencing  or  prose- 
cuting such  work,  or  if  the  plaintiff,  or  those  under  whom  he  claims, 
has  failed  to  comply  with  any  usage  or  custom  of  said  mining  district, 
in  locating  or  working  said  claims,  then  they  must  find  for  the  de- 
fendants/' 

*'  11th.  If  McGarrity,  or  his  grantors,  knowingly  though  silently, 
by  looking  on,  suffered  the  defendants,  or  those  under  whom  they 
claim,  under  a  mistaken  claim  of  title,  to  expend  money  and  perform 
labor  for  the  purpose  of  opening  or  working  the  claims  in  dispute, 
then  he  or  they  are  estopped  from  setting  up  any  claim  against  the  de- 
fendants, and  in  such  case  the  jury  nmst  find  for  the  defendants/' 

^  13th.  That  all  efforts  made  and  work  done  outside  of  the  limits  of 
the  claims  in  dispute,  with  a  bona  fide  intent  to  work  the  claims  arc 
justly  considered  as  work  done  upon  tlie  claims,  by  relation  and  in- 
tendment." 

The  Court  refused  to  give  these  instni^ons,  and  defendants 
excepted.  Plaintiff  had  verdict  and  judgment,  and  defendants  ap- 
pealed to  this  Court 

R.  H.  Taylor  for  Appellants. 

VancUef  dk  Stewart  for  Respondent 

Baldwin,  Jf.,  ddivered  tiie  opinion  of  the  Court— ^Ftbld,  J.,  eon- 

curring. 

Ejectment  for  mining  claims. 

Many  points  are  made  by  the  appellants.  We  shall  consider  them 
very  briefly:  Ist.  ,That  the  Court  improperly  refused  to  nonsuit 
plaintiff.  The  answer  is,  the  grounds  of  the  motion  do  not  appear: 
therefore  we  cannot  consider  it.  (10  Cal.  267.)  2d.  Error  in  the 
admission  of  bill  of  sale  from  Day  to  Thomas.  Clark,  the  witness  to 
the  bill,  was  out  of  the  State.  Thomas  swears  he  saw  Clark  witness 
it,  and  saw  Day,  the  grantor,  sign  it;  true,  he  says,  on  cross-ezamina- 
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tioiiy  that  he  cannot  read,  but  recognized  the  paper  from  the  contents 
read  to  him :  but  Le&ter  swears^  that  the  signature  of  Clark,  the  sub- 
scribing witness,  is  in  his  handwriting.  The  proof,  then,  identifies  the 
paper  as  that  which  Thomas  saw  the  grantor  and  subscribing  witness 
sign.  This  was  enough  to  admit  it  to  be  read.  Exhibit  B  is  proved  by 
Lester  sufficiently.  It  is  true  the  witness  says  it  was  signed  in  his  pres- 
ence, "  to  the  best  of  his  recollection;''  but  this  is  enough.  The  other' 
objection  to  admission  of  papers  need  not  be  stated.  It  suffices  to  say 
that  the  points  made  against  their  introduction  are  not  well  founded. 

We  do  not  see  that  Exhibit  E  was  irrelevant;  nor,  if  it  were,  that 
the  error  in  admitting  it  was  calculated  to  mislead  the  jury.  Before 
reversing  a  judgment  for  this  cause,  the  point  should  be  clearly  made 
out,  even  if  any  objection  on  tlu>  score  be  good,  which  does  not  show 
that  the  proof  improperly  admitted  tended  to  or  might  probably  im- 
duly  influence  the  jury.  Many  things  are  admitted  in  the  course  of  a 
long  trial  which  have  no  relation  to  the  merits  of  the  case,  and  yet  it 
might  not  be  proper  to  reverse  a  case  because  they  were  suffered  to  go 
in.  The  agreement  shows  an  attempt  by  plaintiff  to  get  possession  of 
and  work  the  premises  in  dispute  on  the  day  defendant  got  his  title, 
and  though  not  sufficient  of  itself  to  s&ow  actual  possession,  or  a  right 
of  possession,  yet  shows  a  fact,  which,  in  connection  with  other  proo^ 
tended  to  prove  the  bona  fides  of  plaintifPs  daim,  or  notice  of  it  by 
defendant. 

The  record  of  the  claim,  made  after  the  old  recoi^  had  been 
burned,  was  admissible,  if  for  no  other  purpose,  as  showing  that  the 
regalations  in  that  respect  had  been  complied  with.  It  may  not  have 
been  competent,  in  this  way,  to  prove  the  claim,  but  it  was  competent 
to  prove  that  the  daim  of  plaintiff  had  been  recorded  according  to 
the  rules  of  the  vicinage. 

The  Court  did  not  err  in  refusing  to  admit  the  deed  from  Bay  to 
Byington.  Bay  was  not  shown  to  have  anything  to  do  with  the  prem- 
ises or  the  controversy.  Prima  facte  the  deed  was  irrelevant.  The 
rule  in  such  cases  is,  that  the  counsel  must  explain  how  the  testimony 
is  admissible,  or  offer  to  connect  it;  otherwise  there  would  be  no  limit 
to  testimony  as  to  quantity  or  kind.  Not  having  done  this,  the  Court 
had  a  right  to  reject  it. 
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Am  to  the  iostructions,  the  record  does  not  show  all  the  instructioiiB; 
and  it  is  very  questionable  whether  we  could,  in  such  a  case,  consider 
the  particular  ones  brought  before  us  in  review,  as  they  may  depend 
in  a  very  great  degree  upon  the  rest  But  we  proceed  to  consider 
them.  The  fifth  is,  that  if  the  jury  believe  the  plaintiff  has  better  title 
to  the  ground  in  dispute  than  the  defendants^  they  must  find  for  the 
plaintiff.  It  is  true,  in  ejectment  the  plaintiff  must  recover  on  the 
strength  of  his  own  title,  but  here  the  charge  must  be  taken  in  connec- 
tion with  the  case.  There  was  no  outstanding  title,  and  only  a  ques- 
tion of  prior  possession.  The  charge  did  not  amount  to  much,  but 
what  there  was  of  it  was  very  harmless.  It  amounted  to  telling  the 
joiy  to  find  for  the  plaintiff  if  they  thought  they  ought  to. 

The  seventh  instruction  was  properly  refused.  Especially  in  the 
absence  of  any  custom  or  local  regulation,  a  right  of  property,  once 
attached  in  a  mining  claim,  does  not  depend  upon  met'e  diligence  in 
working  it  Not  to  work  it  may  be  a  circumstance  of  some  weight, 
tending  to  show  abandonment,  and  this  abandoiiment  of  a  claim  resting 
for  validity  only  on  possession,  may  be  sufficient  to  defeat  the  title. 
But  this  principle  is  wholly  different  from  that  invoked.  This  is  not 
inc<»ai8tent  with  the  doctrine  in  Kimball  v.  Oearhart,  which  was  the 
case  of  a  ditch;  in  which  case  we  held  the  right  to  depend  upon  the 
prosecution  of  a  purpose  to  appropriate.  The  right  of  a  mining  claim 
vests  by  the  taking  in  accordance  with  local  rules.  Nor  is  the  other 
portion  of  the  requested  charge  better  sustained.  The  failure  to  com- 
ply with  any  one  of  the  mining  rules  and  regulations  of  the  camp  is 
not  a  forfeiture  of  title.  It  would  be  enough  to  hold  the  forfeiture  as 
the  result  of  a  noncompliance  with  such  of  them  «s  make  noncom- 
pliance a  cause  of  forfeiture. 

The  rule  of  estoppel  invoked  by  the  eleventh  instruction,  requested 
to  be  given,  is  too  broadly  stated.  It  is  not  the  making  of  improve- 
ments, or  expending  of  money  on  another^s  property,  which  entitles  the 
person  so  expending  to  hold  the  property,  or  even  the  improvements; 
but  it  is  the  fraud  of  the  owner,  who  silently,  or  otherwise,  encourages 
the  expenditure.  But  this  fraud  only  exists,  at  the  very  most,  where 
the  owner  knows  that  the  other  person  is  making  the  expenditures,  and 
also  knows  that  he  makes  them  under  the  bona  fide  reasonable  belief 
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that  he  is  the  owner  of  the  property.  Several  of  these  important  ele- 
ments of  this  doctrine  are  left  out  of  the  charge. 

The  thirteenth  instruction  asked  ^  that  all  efforts  made  and  work 
done  outside  of  the  Umits  of  the  claim  in  dispute,  with  a  bona  fide 
intent  to  work  the  claims,  are  justly  considered  as  work  done  upon  the 
claims  by  relation  and  intendment.^'  This  charge  is  not  very  clearly 
expressed;  but  the  proposition  cannot  be  maintained  as  stated.  To 
have  the  effect  attributed,  the  work  done  outside  must  have  some  direct 
relation  to  the  claim,  or  be  in  reasonable  proximity  to  it.  Besides,  the 
phrase  '^all  efforts  made  outside  of  the  claim"  would  include  many 
things,  such  as  negotiations,  travding,  preparations  for  work,  contracts 
and  the  like,  which  could  in  no  sense  be  said  to  be  work  done  on  the 
claims.  If  the  proposition  can  be  maintained,  that  work  done  in  the 
immediate  neighborhood  of  the  claims,  with  tiie  intent  to  work  than,  is 
equivalent  to  working  on  the  claims,  (which  we  do  not  admit)  yet  it  is 
impossible  to  hold  that  all  work,  of  every  sort,  done  at  any  distance 
from  the  claims,  and  efforts  of  every  sort,  so  made,  are  equivalent  to 
labor  done  oh  the  claims,  even  if  we  oould  assign  a  definite  meaning  to 
the  words  *'  by  relation  and  intendment,'^  which  qualify  the  principle. 

We  are  asked  to  review  the  evidence^  for  the  purpose  of  overruling 
the  order  refusing  a  new  trial.  We  have  looked  at  i1^  and  find  that  it 
is  conflicting.  We  do  not  interfere  in  such  cases;  and  in  no  dass  of 
cases  coming  before  us  do  we  feel  so  much  reluctance  as  we  do  in  this 
class,  to  interfere  with  the  verdict  of  the  jury  and  the  rapervLniig  dis- 
cretion of  the  presiding  Judge. 

There  is  no  substantial  error  in  the  verdict  and  judgment  The 
mere  fact  that  the  verdict  is  entitied  in  the  name  of  the  plaintiff  and 
one  of  the  defendants  is  immateriaL  It  need  not  have  been  entitled 
at  all. 

The  judgment  is  affinnedL 
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ELIZABETH  DECE:  et  at.  v.  OEBKE,  Administbatob,  ei  al. 

The  Jorisdictlon  of  the  Probate  Court  oyer  testamentary  and  probate  matters,  la 
not  excInslTe.  Most  of  its  general  powers  belong  peculiarly  and  originally  to  tht 
Coart  of  Chancery,  which  still  retains  Its  Jurisdiction. 

L'Dder  former  decisions  of  this  Court,  the  District  Courts,  as  Courts  of  Chancery, 
have  assumed  jurisdiction  over  probate  matters,  and  as,  probably,  rights  hSTS 
Tested  under  their  decrees,  snd  the  principle  asserted  Is  mors  conTsnlent  Id 
practice*  It  Is  not  permissible  now  to  question  the  Jurisdiction. 

Tbe  District  Court  may  take  Jurisdiction  of  the  settlement  of  an  estate,  whsa 
there  are  peculiar  circumstances  of  embarrassm'ent  to  its  administration,  and 
when  the  assuming  Jurisdiction  would  prevent  waste,  delay  and  expense,  and 
thus  conclude,  by  one  action  and  decree,  a  protracted  and  vtzatioQa  lltlgatloiL 

Appeal  from  tiie  Twelfth  Digtrict^  Connty  of  San  Francisco. 

The  facts,  as  atated  in  the  opinion  of  the  Court,  are  aa  f ollowa : 
The  appellants  filed  this  bill  against  the  respondents  in  the  District 
Court  of  the  Twelfth  District  They  claim  to  be  the  heirs  and  dia- 
tributees  of  one  Auguste  Deck,  who  died  in  this  State,  leaving  a  large 
real  and  personal  estate.  The  defendant,  Gerke,  was  the  adminia* 
trator  of  the  estate,  and  took  possession  of  the  personal  property  and 
of  the  realty.  It  is  charged  that  he  has  not  settled  his  accounts,  and 
that  he  is  largely  liable  on  aecotmt  of  his  administration.  One  of  the 
purposea  of  tiie  bill  is  to  obtain  a  settlement  of  this  account,  and  24 
decree  of  distribution.  The  bill  charges  that  Qerke  was  removed 
froTn  the  administration  of  the  estate  bj  the  Probate  CSourt,  and  that 
<me  Samuel  Flower  was  appointed  in  his  place ;  that  Gerke  appealed 
fitjm  the  order  to  the  Supreme  Court,  where  the  order  was  reversed 
in  part,  but  not  in  respect  to  this  subject  of  removal,  and  that  Gerke 
claims  to  be  in  oflBce;  that  Kobert  C.  Rogers  succeeded  Flower  aa 
general  administftrtor,  and,  without  further  authority,  has  seized  upon 
a  portion  of  the  assets  of  the  estate.  The  bill  further  charges  tiiat 
a  certain  woman,  who  claims  to  have  been  the  wife  of  Deck,  sets  up  a 
claim  to  the  estate,  and  that  her  claim  is  unfounded;  and  that  she 
also  daims  that  her  infant  child  is  the  child  of  Deck,  and  entitled,  as 
heir,  to  tte  estate,  but  that  the  claim  is  unfounded.  The  bill  prays  a 
sstttement  of  the  estate,  distribution,  and  the  appointment  of  a  re- 
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ceiver.  A  general  demurrer  was  interposed  by  Gerke,  which  assaild 
the  jurisdiction  of  the  District  Court;  which  demurrer  was  sustained. 
This  appeal  raises  the  question  whether^  upon  these  iacts^  the  District 
Court  iias  jurisdiction. 

Heydenfeldt  for  AppeUanta. 

It  is  insisted  that  the  District  Court,  as  a  Court  of  Equity,  has 
jurisdiction  in  this  case. 

1st  On  the  ground  of  fraud  and  implication  in  the  administration 
of  the  estate. 

2d«  On  the  ground  of  the  right  to  decree  distribution. 

3d.  To  make  the  various  administrators  account 

4th.  For  the  security  of  the  estate  by  appointing  a  receiyer. 

5th.  In  order  to  determine  a  disputed  succession  to  the  estate. 
Mathews  v.  Newby,  1  Vernon,  133;  Howard  i;.  Howard,  lb.  134; 
Buel  V.  Atler,  2  Vernon,  37;  Bissel  v.  Axtel,  lb.  47;  Clarke  v.  Perry, 
5  Cal.  58;  Sanford  v.  Head,  lb.  297;  Chevy  ei  al.  v.  Belcher,  5  Stew. 
133;  1  Story's  Equity,  sec.  630. 

Daniel  Rogers  for  Bespondent  Bobert  0.  Bogen. 

1st  The  District  Court  had  no  jurisdiction. 

The  jurisdiction  of  a  Court  of  Equity  in  matters  pertaining  to  the 
administration  of  estates,  is  essentially  a  concurrent  jurisdiction,  and 
is  based  upon  the  grounds  of  a  constructive  trust,  and  that  the  remedy 
at  law  is  not  plain,  ample  and  complete. 

By  an  examination  of  all  the  cases  where  the  6ztra<»rdinary  powera 
of  a  Court  of  Equity  have  been  invoked  in  matters  pertaining  to  the 
administration  of  estates,  it  will  be  found  that  they  proceed  upon  the 
ground  that  the  proceedings  are  vitiated  by  fraud,  or  that  the  Spirit- 
ual or  Probate  Courts,  by  reason  of  their  limited  powers,  could  not 
afford  the  relief  demanded. 

In  cases  of  distribution,  involving  as  they  did,  the  discovery  and 
ascertainment  of  debts,  the  taking  of  accounts,  the  marshaling  of  as- 
sets, legal  and  equitable,  and  the  compulsory  payment  of  ddbts,  it  was 
found  that  the  powers  of  the  Spiritual  Courts  were  defective  and  lame, 
and  hence  the  necessity  of  the  interposition  of  a  Court  of  Equity. 
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These  Conrts  were  better  adapted  to  settle  the  yarions  questions 
arising  between  creditors,  legatees  and  the  representatives  of  estates, 
on  acconni  of  the  general  and  nnlimited  powers  which  they  possessed, 
and  also  by  reason  of  the  jurisdiction  of  the  Spiritual  Courts  being  so 
prescribed. 

Because,  let.  The  complainants  haye  a  complete  remedy  in  another 
tribunal. 

Courts  of  Equity  will  not  assume  jurisdiction,  where  the  parties 
hate  in  another  tribunal  a  plain,  ample,  adequate  and  complete  rem- 
edy. 

By  our  judicial  system,  all  matters  pertaining  to  the  administration 
of  estates,  are  invested  in  the  Probate  Court. 

It  is  not  pretended  that  in  all  such  matters,  that  this^ourt  has  orig- 
inal and  ezclusiye  jurisdiction,  but  a  concurrent  jurisdiction  with  the 
Courts  of  Equily. 

The  Probate  Court  ik  a  creature  of  the  Constitution,  and  is  ess^i- 
tially  a  Court  of  Chancery.  In  its  practice,  forms,  and  general  modes 
of  relief,  it  is  similar  to  that  of  the  Courts  of  Equity. 

The  Probate  Court  has  been  designated  as  a  Court  of  inferior  and 
limited  jurisdiction.  This  is  true,  by  reason  of  its  powers  being  deriv- 
ativ^  for  it  exercises  only  those  which  are  conferred  upon  it  by  ex- 
press and  implied  legislation.  It  is  also  a  Court  of  limited  jurisdic- 
tion^  on  account  of  the  subjects  of  its  jurisdiction,  because  they  are 
particularly  defined  by  legislative  enactment 

But  within  its  peculiar  orbit,  the  jurisdiction  of  the  Probate  Court 
ia  extensive,  and  its  remedies  plain,  ample  and  complete,  and  to  a  cer- 
tain extent,  the  jurisdiction  is  original. 

By  statutory  enactment,  the  Probate  Court  is  invested  with  exten- 
sive and  peculiar  powers,  and  the  remedy  which  the  complainants  seek 
can  be  attained  in  this  tribunaL 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  Fikld,  J.,  con- 
curring. 

Apart  from  the  previous  decisions  of  this  Court,  it  might  be  ques- 
tioned whether  the  Probate  Court,  under  our  Constitution,  did  not  pos- 
sess an  exclusive  jurisdiction  over  testamentary  and  probate  matters. 
(Blanton  «.  King,  2  How.  Miss.  856;  Carmichel  v.  Browder,  3^  How. 
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Miss.  R.  252;Farves  v.  araye8,4  8.  &  M.  707.)  Btit  this  Court 
has  recognized  a  different  rule.  In  Clark  v.  Perry^  (5  Cai.  60)  it 
was  held:  '^ The  Probate  Court  is  a  Conrt  of  special  and  limited  jvris- 
diction.  Most  of  its  general  powers  belong  peculiarly  and  originally 
to  the  Court  of  Chancery,  which  still  retains  all  its  jnrisdictiaiL 
Where,  therefore,  a  bill  is  filed  in  Chancery  against  an  adnunistraior, 
to  compel  him  to  account,  by  one  who  has  not  been  an  actual  party  to 
a  proceeding  or  settlement  in  the  Probate  Court,  he  may  totally  disre- 
gard such  proceeding  or  settlement;  and  although  the  settlement  in 
the  Probate  Court  is  a  final  settlement,  the  complainant,  who  was  no 
party  to  it,  may  treat  it  as  a  nullity,  and  proceed  to  invoke  the  equi- 
table powers  of  the  District  Court,  and  compel  the  administrator  to  a 
full  account/'  And  in  Sanf ord  v.  Head,  (5  Cal.  298)  the  same  doctrine 
was  reaffirmed  in  emphatic  terms.  The  groxmd  upon  which  equi^ 
took  jurisdiction  in  England  in  such  cases  was,  that  the  Spiritual 
Courts  were  not  able,  from  their  Constitution,  to  afford  adequate  and 
complete  relief.  (1  Story's  Eq.  Jur.,  sec.  530  et  seq.)  Though  much 
of  the  reason  of  this  role  it  remoyed  in  most  of  the  States  of  the 
Union  where  Probate  Courts  exist,  yet  the  power  of  the  Chaneeiy 
Court  to  interpose  for  the  settlement  of  aoeounts^  and  the  enforcement 
of  trusts  of  this  sort,  is  maiutained.  Under  the  decisions  of  this  Court, 
Chancery  has  assumed  jurisdibtion  over  such  Bub]ed»,  and  as^  proha- 
bly,  rights  hare  vested  under  their  decrees^  and  the  prindple  aoaearted 
is  more  convenient  in  practice,  we  think  it  is  not  permissible  mm  to 
question  the  jurisdiction.  This  case  is  peeuliarly  fitted  for  the  exer- 
cise of  this  equitable  power;  for  the  estate  seems  to  be  in  eonfnsion, 
and  the  matters  connected  with  its  settlement  complicated,  requiring 
from  the  Probate  Court,  and  probably  afterwards  horn  other  Courts, 
various  expensive  and  tedious  proceedings;  whereas^  all  these  ques- 
tions may  be  determined  in  a  single  action,  and  this  protracted  and 
expensive  litigation  brought  to  a  termination  within  a  reasonable 
period.  The  Court  can  direct  or  decide  the  appropriate  issues,  refer 
the  various  accounts,  and  make  the  proper  decree  of  settlement  or  dis- 
tribution. The  fact  that  there  is  a  suit  now  pending  between  the  al- 
leged widow  and  the  heirs,  is  no  bar;  for  this  proceeding,  embracing 
the  whole  subject  touching  the  estate,  involves  also,  as  a  part  of  it, 
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this  litigatkm ;  beaidesy  it  does  not  appear  by  the  bill,  that  ti)e  paxties  to 
this  bill  are  fhe  same  as  in  that  case.  Nor  is  the  objection  well  taken 
that  these  matters^  being  before  the  Probate  Court,  and  that  Court  hay* 
ing  concurrent  jurisdiction.  Chancery  will  not  interpose.  The  entir$ 
oontroyersy,  and  all  these  parties,  are  not  charged  to  be  before  the  Pro- 
bate Court; and  if  they  were,  in  different  aspects  and  in  several  portions 
of  the  subject,  yet  this  seems  to  us  to  be  the  best  mode  of  solving  and 
ecttling  the  whole  controversy;  and,  perhaps,  on  this  ground  alone, 
and  to  prevent  multiplicity  of  suits,  Chancery,  having  control  of  the 
general  subject,  the  jurisdiction  of  that  forum  could  be  maintained. 

It  is  not  necessary  to  hold,  nor  do  we  hold,  that  Chancery  has  juris- 
Aic&m  to  open  an  account  or  other  matter  settled  by  the  Probate 
Court,  except  under  peculiar  equitable  circumstances;  nor  do  we 
decide  that  the  District  Court  may  withdraw  from  the  Probate  Court 
under  ordinary  circumstances,  the  settlement  of  an  account,  or  the 
power  of  distributing  an  estate;  but,  limiting  ourselves  to  the  case 
l«fore  us,  we  hold  that  the  District  Courts  may  take  jurisdiction  of 
Ihe  settlement  of  an  estate,  or  of  a  trust  of  this  sort,  when  there  are 
peculiar  circumstances  of  embarrassment  to  its  administration,  and 
when  the  assuming  of  jurisdiction  would  prevent  great  delay,  expense, 
inconvenience  and  waste,  and  thus  conclude,  by  one  action  and  decree, 
a  protracted  and  vexatious  litigation.  We  see  no  necessity  for  the 
appointment  of  a  receiver  in  such  case  as  this,  as,  upon  the  facts  stated 
in  the  bill,  no  difiSculty  should  exist  in  determining  which  is  the  rights 
fnl  administrator  of  several  claiming  the  ofiBce,  and  no  complaint  is 
mads  as  to  Uie  snffidency  of  the  bonds  of  any  <me. 

Judgment  reversed  and  cause  remanded  for  further  proceedingn 


STODDART  v.  VAN  DYKE  ei  oL 

Wh«re  three  persons  are  sued  on  a  promissory  note  glTen  by  one  of  the  partlea  fn 
the  name  of  all  as  partners,  and  the  eyidence  ftills  to  show  the  partnership,  or 
the  authority  of  the  party  making  the  note,  to  bind  all,  and  one  of  the  partlea  Is 
non-sQited  and  Judgment  taken  acainat  the  other  two;  H^M,  That  there  la  no 
error  In  snch  jndgaieat. 
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Afpsai.  from  the  Fonrteenih  District^  Connly  of  Siena. 

H.  B.  Cros8$U$  and  Vandief  A  Stewart  for  Appellanta. 

Thornton,  Jr.,  and  Kirkpatrick  for  Bespondent. 

Terbt^  C.  J.,  deliyered  the  opinion  of  the  Court — BALDwnf,  J., 
concurring. 

This  was  an  action  against  defendants,  as  partners  on  a  promissor  v 
note,  signed  Van  Dyke,  McDonald  and  Calderwood.  Van  Dyke  and 
McDonald  made  default,  and  the  defendant  Calderwood  answered, 
denying  the  partnership,  and  the  execution  of  the  note  sued  on  by  him- 
self, or  any  person  authorized  for  him. 

A  nonsuit  was  ordered  as  to  Calderwood,  and  judgment  given  against 
the  other  defendants,  and  plaintiff  appealed. 

We  can  see  no  error  in  the  judgment  of  nonsuit.  The  evidence 
entirely  failed  to  show  a  partnership,  or  any  authority  in  McDonald, 
by  whom  the  note  was  given,  to  bind  Calderwood  by  such  a  contract. 

Judgment  affirmed* 


THORNTON  ».  BORLAND. 

Where  a  demnmr  to  a  complaint  !■  oveimled,  tad  an  appUeatlos  avbMQMntly 
made  for  leaTe  to  file  an  answer,  the  allowance  of  the  appUcatlon  reata  to  the 
discretion  of  the  Court,  aobject  to  rcTlew  in  ease  of  ita  arbitrary  or  nnreaaon- 
able  exercise.  The  exercise  of  this  power  hj  the  Oonrt,  most  in  a  great  defree 
depend  upon  the  special  circnmstancea  of  each  case,  and  be  ao  goTemed  as  to 
prevent  delays  and  to  promote  ^Justice. 

Iv.  aach  case,  where  no  application  waa  made  to  the  Gonrt  for  lea^e  to  answer, 
and  no  meritorious  defense  was  asserted,  this  Conrt  wUI  not  rererae  the  Judg- 
ment and  open  the  case  for  another  trial. 

The  point  decided  In  the  case  of  Gallagher  «•  Detamej.  (10  Cal.  B.  410)  OAly 
coTera  that  particnlar  caae. 

Afpbal  from  the  Fifth  District,  County  of  San  Joaquin. 
The  facts  sufficiently  appear  in  the  opinion  of  the  Court 
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WaUaee  &  Rayle  for  Appellant. 
L.  Sanders,  Jr.,  for  Respondent. 

¥iEUi,  J.,  delivered  fiie  opinion  of  the  Conrt — Baldwik^  J.,  am- 

earring. 

TtuB  action  is  for  labor  and  services  rendered  by  the  plaintiff  at  the 
request  of  defendant  The  complaint  is  in  the  nsual  form  of  com- 
plaints in  such  cases^  averring  distinctly  and  clearly,  and  without  un- 
seoessary  repetition,  every  fact  essential  to  a  perfect  statement  of  the 
cause  of  action;  the  labor  and  services  performed;  their  rendition 
at  ifae  request  of  the  defendant;  his  undertaking  to  pay  their  reason- 
able wortti;  what  they  were  thus  worth,  and  his  neglect  to  pay  upon 
demand ;  and  concludes  with  the  usual  prayer  for  judgment.  It  would 
seem  to  have  been  copied  from  the  most  approved  precedents.  Yet 
to  this  complaint — as  perfect  as  the  science  of  pleading  could  make  it 
—the  defendant  demurred  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action ;  that  it  showed  no  sufficient 
consideration  for  the  undertaking  to  pay;  and  made  no  demand  for 
judgment  The  Court,  as  a  matter  of  course,  r^arded  the  demurrer 
as  frivdons,  and  overruled  it  Proof  was  then  made  of  the  claim  of 
the  plaintiff,  and  judgment  rendered  in  his  favor;  and  the  objection 
made  by  the  appellant  is,  that  leave  was  not  given  to  put  in  an  an- 
swer. The  reply  to  the  objection  is  found  in  the  statute,  which  pro- 
vides that  in  overruling  a  demurrer  to  the  complaint,  **  the  Court  may, 
upon  such  terms  as  shall  be  just,  and  upon  payment  of  costs,  allow  the 
defendant  to  file  an  answer.''  (Practice  Act,  sec.  67,  as  amended  in 
1864.)  The  allowance  rests  in  the  discretion  of  the  Court  below,  sub- 
ject to  review,  of  course,  in  case  of  its  arbitrary  or  unreasonable  exer- 
cise. The  exercise  of  the  power  must  in  a  great  degree  depend  upon 
the  special  circumstances  of  each  case,  and  be  so  governed  as  to  prevent 
delays  and  to  promote  justice.  The  party  whose  demurrer  is  over- 
ruled, ought  to  be  required  to  obtain  leave  to  answer,  to  satisfy  the 
Court  that  he  has  a  substantial  defense  on  the  merits  to  the  action. 
Tn  the  case  at  bar,  nothing  of  the  kind  was  done ;  no  application  for 
leave  to  answer  was  made,  and  no  poesessiim.  of  any  meritoriims  de- 
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fense  was  asserted.  Under  these  oircumBtanoea,  the  action  of  the 
Court  below  was  proper,  and  must  be  aflSrmed. 

The  decision  in  Gallagher  v.  Delanej,  (10  GaL  410)  does  not  help 
the  appellant  That  only  covers  the  particular  case;  it  lays  down  no 
general  rule.  It  there  appefirs  that  the  complaint  oould  be  so  amended 
as  to  prevent  distinctly  the  claim  of  the  plaintiff  to  the  relief  he 
sought,  and  we  held  tiiat  the  Court  should  have  granted  leave  to 
amend,  upon-  sustaining  the  demurrer.  Here  ihe  demurrer  was  over- 
ruled, and  it  did  not  appear  that  the  defendant  had  any  dsf eose  on  tiie 
merits. 

Judgment  affirmed. 


BORLAND  V.  THORNTOW. 

Aa  liUuactloii  will  not  .be  auvtaioatf  to  sUy  proc«e4lngt  tmdtr  a 

talned  by  neglect  of  a  party  or  counsel,  where.  If  the  neglect  were  ezcoaable,  fall 
relief  might  have  been  had  on  motion  in  the  original  action. 

Where  an  action  of  aaanmpBlt  was  Instttnted  in  the  District  Conrt  of  San  Joaquin 
ooonty,  and  after  the  serylce  oi  the  sammons,  tte  defeadant  trmomttted  It  and 
a  oopy  of  tfce  complaint  to  his  counsel  in  the  City  of  Baerameiito^  with  taatnr- 
tlons  to  defend  the  action,  commnnicatlpg  at  the  same  time  snc!)  Information 
as  he  thought  proper  to  enable  his  counsel  to  file  the  proper  answer,  and  coun- 
sel thought  it  advisable  to  see  defendant  before  flliag  an  answer,  aad  to  prersnt 
Judgment  being  taken  by  default  flied  a  frivolous  demurrer*  and  wrotato  other 
counsel  at  San  Joaquin  county.  In  case  the  demurrer  was  overmled  to 
obtain  time  to  answer,  which  he  neglected  to  do,  and  Judgment  was  taken 
against  the  defendant,  and  no  application  waa  ■nhaaqneiitly  mate  to  the  Court 
to  open  the  case  and  grant  defendant  leave  to  anawer,  ate.;  and  the  defendant 
subsequently  flled  his  bill  setting  up  these  facta,  and  also  the  feet  that  he  did 
not  owe  the  debt  for  which  the  judgment  was  obtained,  and  asked  for  an  In- 
junction restraining  the  ooUectlon  of  such  judgment,  etc.:  JTeld,  That  such  a 
bUl  Is  barren  of  any  equitable  Interposition  of  a  Court  of  Ghaaeery,  and  that  no 
injunction  should  be  granted  to  stay  the  collection  of  the  judgment 

If  the  neglect  of  the  defendant  in  the  action  of  assumpsit,  and  his  eonnael,  were 
excusable,  he  should  have  applied  to  the  Court,  upon  proper  ahowlas,  to  open 
the  case,  and  allow  him  to  answer. 

■qulty  will  not  entertain  jurisdiction  of  a  suit  of  this  natqre,  merely  oa  the 
ground  that  the  demand  may  be  unconscientious,  'and  that  Injustice  may  have 
bisB  doaa^  provided  It  waa  competent  for  the  party  to  ka^o  placed  tit  matlar 
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before  the  Court  In  the  original  action,  either  upon  iisae  joined,  or  upon  motion 
to  set  aalda  the  rerdlct  or  jodfment 

When  the  ttatnte  ipeake  of  notice  of  a  motion.  It  means  written  notice,  or  notice 
in  open  Coort,  of  which  a  minute  Is  made  by  the  Clerk. 

Where  an  order  granting  an  injunction  is  made  em  pmrte,  the  Injvnetloa  maj  be 
dissolved  wlthont  notice. 

A  County  Indge,  in  granting  an  injunction  upon  a  bill  tiled  in  the  District  Court 
acts  as  an  injunction  master,  and  Is  exercising  a  power  auxiliary  to  the 
Jurlsdlctloii  of  the  District  Court.  The  effect  of  such  an  order  is  the  same  as 
If  made  by  the  District  Court,  and  the  injunction  is  subject  to  be  controlled, 
modlfled  or  dissolved,  by  the  District  Judge,  the  same  aa  if  Issued  by  his  order, 
la  the  first  Instance. 

Section  884  of  the  Practice  Act  proTides  that  as  order  made  out  of  Court,  wlth- 
•at  Botlcs  to  the  adrerse  party,  may  be  vacated  or  modlfled  without  aotlea.  The 
provision  made  in  section  118,  that  if  an  Injunction  be  granted  without  notice, 
the  defendant,  at  any  time  before  trial,  may  apply,  upon  reasonable  notice,  to 
dissolve  or  modify  the  same.  Is  not  a  substitution  for  Che  power  eoaf erred  by 
section  884,  but  tai  addition  to  It. 

Appeal  from  the  Fifth  District,  Coonty  of  San  Joaqmn. 
Wallace  £  BayU  for  Appellant 

First  The  Court  erred  in  disBolTing  the  injunction^  irrespective  of 
the  merits  of  appellanffl  bill. 

Section  118  of  the  Practice  Act  provides,  tljat  when  an  injunction 
has  been  granted  without  notice,  the  defendant  may  apply,  upon  lea* 
f  onable  notice,  to  the  Judge  who  granted  it,  or  the  Court  in  which  the 
action  is  brought. 

In  this  case,  the  County  Judge  granted  the  injunction.  The  Dis- 
trict Jndge,  not  the  Court,  dissolved  it,  and  without  any  legal  notice. 
Section  118,  Practice  Act,  provides  that  the  defendant  may,  at  any 
time  before  the  trial,  upon  reasonable  notice,  etc.,  ^pplj  ior  the  modi- 
fication or  dissolution  of  the  injunction. 

When  notice  of  a  motion  is  necessary,  it  shall  be  in  writing,  and 
given,  if  the  Court  be  held  in  the  same  district,  with  both  parties,  five 
days  before  the  time  appointed  for  the  hearing,  otherwise  ten  days, 
with  power  of  the  Court  or  Judge  to  grant  a  shorter  time,  for  good 
and  sufficioit  reasons  shown.     See  section  517,  Practice  Act. 

An  order  granting  a  shorter  time  than  provided  by  statute,  is  a 
special  order,  obtained  upon  special  reasons  given  by  the  moving 
party. 
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The  statute,  from  its  terms,  cannot  be  construed  to  mean,  that  a 
party  may  give  shorter  notice  than  that  fixed  by  statute,  in  the  absence 
of  a  siiflScient  and  satisfactory  reason  therefor, 

Neitl^r  is  it,  upon  motion  of  one  paxty,  the  other  objecting  upon  tiie 
grounds  of  insufficient  notice,  to  dissolve  an  injunction,  competent  for 
tfie  Court  then  to  make  a  special  order  shortening  the  time,  by  which 
to  evade  the  law  and  obviate  the  objections  flowing  from  a  want  of 
legal  notice. 

If,  then,  the  statute  requires,  in  similar  cases  to  the  one  at  bar, 
that  notice  of  at  least  five  days  must  be  given,  notifying  the  opposing 
party  of  the  hearing  thereof,  and  that  such  notice,  to  be  a  notice  in 
contemplation  of  the  law,  must  be  in  writing,  and  that  it  is  in  this  case 
disclosed  by  the  record,  that  notice  was  not  served  five  days  prior  to 
hearing  the  same;  and  that  there  is  no  notice  contained  in  the  record, 
nor  any  evidence  whatever  bf  written  notice  -^  how  could  the  Court, 
without  an  infraction  of  the  express  provisions  of  the  statute  above 
referred  to,  dissolve  the  injunction?  If  the  dissolution  of  the  injunc- 
tion by  the  Judge,  in  this  case,  is  not  in  detogation  of  the  express 
terms  of  the  statute,  it  seems  difficult  for  fihe  appellant  to  imagine  a 
case  in  which  its  terms  could  be  infringed. 

To  contend  that  mere  verbal  notice  has  anything  of  force,  I^;al  or 
otherwise,  is  an  error  t^o  apparent  for  serious  argument. 

Second.  The  Court  erred  in  dissolving  the  injunction.  The  reasons 
adduced  upon  the  first  assignment  of  error,  are  equally  applicable  to 
this. 

This  is  a  case,  it  is  true,  in  which  the  greatest  degree  of  diligence 
was  not  used;  still,  ordinary  diligence  at  least,  was  used  by  Borland, 
appellant,  who  was  defendant  in  the  suit  of  Thornton  v.  Borland. 

The  provisions  of  our  Code  seem  to  be  expressly  designed  to  impart 
relief,  to  parties  similarly  circumstanced  to  appellant,  from  judgments, 
orders,  or  other  proceedings  taken  against  them  through  mistake,  inad- 
vertence, surprise  or  excusable  neglect  See  sec  68,  p.>  175,  Wood's 
Digest. 

The  spirit  and  intent  of  the  law  bind  not  to  so  rigid  accountabilitj 
as  to  deprive  parties  of  interposing,  for  slight  n^ligence,  their  just 
demands.    When  a  defendant  sets  forth  the  natoie  of  his  defense 
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under  oath,  disclosing  whereia  it  is  a  good  and  valid  defense,  no  ordi- 
nary causes  should  disarm  him  of  such  defense.  The  statute  imparts 
to  appellant  no  rights,  but  prescribes  the  requisites  by  which  to  avail 
himself  of  them. 

Can  a  slight  deviation,  then,  in  the  matter  of  enforcing  his  rights^ 
take  away  rights  independent  of,  and  existing  independent  f rom,  the 
statute?    The  statute  is  only  directory,  and  not  peremptory. 

The  Court  has  ample  discretion,  under  the  provisions  of  tlie  Code, 

to  let  in  an  answer  after  the  time  has  elapsed  for  answering,  in. a  case 

.  like  this.    See  the  case  of  Allen  v.  Ackey  ei  aL,  4  Howard's  Practice 

Beports,  page  5;  Lynd  v.  Varity,  3  Howard's  Pzactioe  Beports,  page 

387;  1  Barbour's  K.,  p,  68;  9  Barbour,  p,  387. 

L.  Sanders,  Jr„  for  Bespondent.* 

In  this  case,  the  very  judgment  and  order  now  sought  to  be  revened 
show  affirmatively,  that  neither  the  appellant  nor  his  counsel  were 
present  at  the  time;  and  it  is  not  shown  that  the  defendant  ever  asked 
the  Court  for  leave  to  answer,  I  concede,  a  party  has  a  right  to  bide 
his  demurrer,  but  I  think  he  may  waive  it  by  his  conduct  and  acts,  in 
this  case.  The  bill  sworn  to  by  appellant  shows  that  the  object  of  the 
demurrer  was  to  get  time ;  that  makes  it  frivolous. 

I  think  it  a  maxim  in  law  and  in  equity,  that  a  party  shall  not  be 
allowed  to  take  advantage  of  his  own  wrong;  and  that  a  Court  of 
Equity,  under  all  circumstances,  will  treat  his  injunction  bill  as  a 
waiver  of  his  right  to  amend :  he  having  at  no  time  made  application 
for  it,  and  indeed  it  should  be  regarded,  as  a  release  of  errors,  if 
there  is  one  in  Ihe  cause. 

There  is  such  a  thing  as  a  release  by  operation  of  law.  See  Bou- 
vier's  Law  Dictionary,  439,  under  the  above  title,  part  4,  sec.  2. 

FnsiD,  J.,  delivered  the  opinion  of  the  Court  —  Baldwdt,  J^  oon- 

curring. 

This  is  a  suit  on  the  equity  side  of  the  Court,  to  set  aside  a  judg- 
ificnt  recovered  against  the  plaintiff,  and  to  allow  him  to  interpose  a 
defense  to  the  action  in  which  the  judgment  was  rendered.  The  com- 
plaint alleges,  that  the  defendant  instituted  an  action  against  the 
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plaintifl,  in  San  Joaquin  county,  in  July,  1858;  that  summons  wa« 
duly  served  in  that  county,  on  the  fifth  of  August  following;  that  the 
plaintiff  transmitted  the  summons  and  a  copy  of  the  complaint  to  his 
counsel  at  Sacramento,  with  instructions  to  defend  the  action,  com- 
municating at  the  time  such  information  as  he  thought  su£5cient  to 
enable  them  to  file  the  proper  answer;  that  thqr  considered  it  advisable 
to  see  him  before  answering,  and,  to  prevent  judgment  by  default,  in- 
terposed a  demurrer,  and  wrote  to  attomqrs  at  Stockton  to  obtain  time 
to  answer,  if  the  demurrer  was  overruled;  that  they  saw  the  plaintiff 
as  soon  thereafter  as  his  business  engagements  would  permit,  which 
was  not,  however,  until  the  time  for  answering  had  expired ;  that  Ihe 
demurrer  was  overruled,  and  judgment  taken  against  him,  no  one 
appearing  on  his  behalf;  and  that  he  never  employed  ihe  defendant 
to  perform  work  and  labor,  and  is  xfot  indebted  to  him.    The  complaint 
refers  to  an  accompanying  affidavit  of  one  of  the  attorneys  of  the 
plaintiff,  and  to  the  record  of  the  action  in  which  the  jud^^ent  was 
rendered.    The  affidavit  corroborates  the  averments  of  the  complaint, 
and  states  further,  that  the  information  received  from  thdr  client  wag, 
that  he  was  not  indebted  as  alleged  in  the  complaint  in  that  action,  or 
otherwise,  and  that  they  relied  upon  the  attorneys  at  Stockton  to 
attend  to  the  demurrer,  and  obtain  time  to  answer  if  it  were  overruled. 
The  record  referred  to  has  been  recently  before  us,  in  considering  the 
appeal  from  the  judgment.    It  shows  that  the  complaint  in  the  action 
was  in  the  usual  form  of  complaints  for  labor  and  services,  drawn  after 
the  established  precedents,  and  containing  every  essential  averment  to 
constitute  a  statement  of  a  perfect  cause  of  action ;  that  a  frivolous  de- 
murrer was  interposed  and  overruled,  and  judgment  rendered  for  the 
amount  claimed,  and  that  no  application  to  file  an  answer  was  made, 
and  no  possession  of  a  meritorious  defense  asserted  by  the  defendant 
therein. 

Upon  the  complaint  in  the  present  suit,  and  tbe  affidavit  and  record 
referred  to,  an  injunction  was  granted  by  the  County  Judge,  on  the 
ex  parte  application  of  the  plaintiff.  T5iis  injunction  the  District 
Judge  dissdved  upon  a  verbid  notice  to  the  plaintiff,  given  the  same 
day,  against  his  objection  of  a  want  of  due  notice,  t'rom  the  order 
dissolving  the  injunction,  the  appeal  is  taken.  A  demurrer  to  the 
oomplaint  was  interposed,  on  the  ground  that  the  &ctB  it  atatea  aie 
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insufficient  in  law  or  equity,  to  constitute  a  cause  of  action;  or  in 
other  words,  to  the  equity  of  the  complaint.  What  disposition  has  been 
made  of  the  demurrer,  does  not  appear  from  the  record.  It  is  but 
reasonable  to  suppose  that  it  has  been  sustained  and  the  complaint 
dismissed;  for  a  case  more  barren  of  all  claim  to  the  equitable  inter- 
position of  the  Court,  oan  scarcely  be  e(»iceiYed.  We  refer  to  this, 
not  for  the  purpose  of  pasBing  upon  the  sufficiency  of  the  demurrer, 
for  that  is  not  before  us,  but  to  show  that  the  injunction  was  im- 
providmtly  granted,  and  in  its  dissolution  no  exxor  was  committed. 

In  the  first  place,  the  complaint  does  not  set  forth  any  valid  reason 
for  the  failure  of  the  plaintiff  to  plead  to  iho  moiiti  cl  the  original 
action,  in  the  first  instance.  That  he  was  prevented  by  business 
engagements  from  an  interview  with  his  cooBad^  U  without  avail. 
That  the  counsel  thought  it  advisable  to  see  their  client  before  answer- 
ing, is  equally  so.  He  gave  them  information  which  he  thought  suffi- 
cient to  enable  them  to  prepare  an  aaawer,  and  it  does  not  appear  that 
he  was  in  any  respeet  miatakeoiL  What  that  information  was,  the  com- 
plaint does  not  discloeei.  The  affidavit  states  it  to  have  been  that  he 
was  not  indebted  to  tho  plaintiff.  This  was  suffieieut  to  authorize  the 
filing  of  a  general  denial.  The  complaint  avers  that  the  plaintiff  never 
employed  the  defendant,  and  the  defense  resting  upon  this  position^ 
was  available  under  such  general  denial.  It  does  not  appear  that  he 
had  any  defense  which  required  a  special  answer.  The  affidavit,  it  is 
true,  states  that  it  was  impossible  for  the  counsel,  from  the  general 
character  of  the  information  received  from  their  client,  to  interpose 
a  proper  and  full  defense,  but  it  does  not  show  how,  or  in  what  re- 
q)ect;  and  so  far,  therefore,  as  the  case  is  presented,  the  impossibility 
^serted  must  be  regarded  as  resting  only  in  averment. 

In  the  second  place,  the  complaint  does  not  set  forth  any  reason  for 
failing  to  apply  to  the  District  Court  to  open  the  judgment,  and  to 
allow  the  plaintiff  to  file  an  answer.  If  the  neglect  of  &e  party  and 
his  coansel  were  exeusable,  full  relief  was  attainable,  by  motion  in  tho 
original  action.  The  sirty-eighth  section  of  the  Practice  Act  expressly 
provides  for  relief  from  judgments,  orders  and  other  proceedings 
taken  against  a  party  through  his  mistake,  inadvertence,  surprise  or 
excusable  n^lect    Equity  will  not  entertain  jurisdiction  of  a  suit  of 
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this  nature,  merely  on  the  ground  that  the  demand  may  be  uneonfici- 
entiouBy  and  that  injustice  may  have  been  done,  provided  it  was  com- 
petent for  the  party  to  have  placed  the  matter  before  the  Court  in  the 
original  action,  either  upon  issue  joined,  or  upon  motion  to  set  aside 
the  verdict  or  judgment. 

In  Bateman  v.  Willoe,  (1  Sch.  &  Lef.  201)  the  pariy  against  whom 
a  verdict  had  been  obtained,  conceiving  that  he  had  good  grounds  to 
impeach  the  same,  directed  a  motion  to  be  made  to  set  it  aside^  and 
filed  an  affidavit  for  that  purpose,  but  by  some  mistake,  notice  of  the 
motion  was  not  given  within  the  time  required  by  the  rules  of  the 
Court,  and  on  that  ground,  without  inquiring  into  its  merits,  the  mo- 
tion was  denied.  Thereupon,  he  filed  a  bill  to  restrain  proceedings 
upon  the  verdict,  showing  that  some  of  the  charges  upon  which  it  was 
founded,  were  performed  by  the  opposite  party  without  any  employ- 
ment by  him;  that  some  were  unreasonable,  and  that  some  had  been 
waived  in  consideration  of  a  balance  paid  upon  an  award  of  arbitra- 
tors, and  that  he  was  entitled  to  credit  for  several  sums  which  had 
not  been  allowed.  But  Lord  Bedesdale,  in  dismissing  the  bill,  oboerved 
that  it  was  not  sufficient  to  show  that  injustice  had  been  done  the 
party,  but  it  must  appear  that  it  was  done  under  such  circumstanoes  as 
to  authorize  the  interference  of  equity,  and  said:  ^  The  inattention  of 
parties  in  a  Court  of  law,  can  scarcely  be  made  a  subject  for  the  inter- 
ference of  a  Court  of  Equity;  there  may  be  cases  cognizable  at  law, 
and  also  in  equity,  and  of  which  cognizance  cannot  be  eflfectually  taken 
at  law,  and  therefore  equity  does  sometimes  interfere;  as  in  cases  cxf 
complicated  accounts,  where  the  party  had  not  made  defense,  because 
it  was  impossible  for  him  to  do  it  effectually  at  law;  so,  where  a  ver- 
dict has  been  obtained  by  fraud,  or  where  a  party  has  possessed  him- 
self improperly  of  something  by  means  of  which  he  has  an  unconsci- 
entious advantage  at  law,  which  equity  will  either  put  out  of  the  way, 
or  restrain  him  from  using;  but,  without  circumstances  of  that  kind, 
I  do  not  know  that  equity  ever  does  interfere  to  grant  a  trial  of  a  mat- 
ter which  has  already  been  discussed  in  a  Court  of  law,  a  matter  capo- 
hie  of  ieing  discussed  there,  and  over  which  the  Court  of  law  had  fall 
jurisdiction.** 

In  Smith  ei  al.  v.  Lowry,  (1  John.  Oh.  320)  the  complainant  was 
sued  in  action  at  law  upon  a  contract  to  deliver  a  quanti^  of  salt  at  a 
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plaie  called  Portland,  on  the  first  of  SeptejDber,  181!^,  and  was 
i^Dgaged,  at  the  time  of  the  tria'  of  the  action,  in  June,  1814,  in  trans- 
porting public  stores  from  Oswego  Palls  to  Sacketf  s  Harbor,  and  could 
not  be  allowed  to  quit  the  public  service  to  prepare  for  the  same,  and 
in  consequence,  due  preparation  was  not  made.  On  the  trial,  a  ver- 
dict  was  recovered  against  him  for  a  much  larger  sum  than  the  adverse 
party  was  entitled  to,  but  the  Supreme  Court  refused  to  graUt  a  new 
trial  to  enable  him  to  diminish  the  damages.  Subsequently,  it  was 
discovered  that  the  witness  produced  was  procured  by  subornation  and 
perjury,  and  thereupon  the  complainant  filed  his  bill  for  an  injunction 
to  stay  proceedings  on  the  judgment;  but  Chancellor  Kent  refused 
the  injunction,  stating,  in  his  opinion,  that  the  plaintiff  had  employed 
an  attorney  and  counsel  to  attend  to  the  cause,  and  it  did  not  appear 
that  any  application  was  made  on  his  part  to  the  Circuit  Court^.  to 
postpone  the  trial,  and  that  the  fraud  alleged  in  procuring  the  testi- 
mony of  the  witness  could  have  been  suflSciently  repelled  and  defeated 
by  the  testimony  of  the  witnesses  who  resided  at  the  time  in  Portland, 
and  whose  afiSdavits  were  subsequently  obtained  and  used  on  the  motion 
for  the  new  trial. 

In  Barker  v.  Elkins  et  ah,  (1  John.  Ch.  465)  the  complainant  filed 
a  bill  for  an  injunction  to  stay  proceedings  on  a  verdict  recovered  by 
the  defendants  in  a  suit  at  law  against  him,  in  which  he  set  forth  that 
he  had  paid  a  portion  of  the  bills  upon  which  the  verdict  was  obtained, 
and  that  the  defendants  had  received  the  proceeds  of  cotton  assigned 
to  them,  sufiScient  to  pay  the  balance,  and  averred  that  he  had  been 
deprived  of  the  means  of  obtaining  legal  testimony  to  defend  the  suit; 
but  Kent,  the  Chancellor,  said :  '*  The  plaintiff  should  have  made  his 
defense  at  law,  by  way  of  payment  or  set-off;  and  he  might,  perhaps, 
have  called  for  a  discovery  in  aid  of  hii  defense  at  law.  No  reason  is 
assigned  why  he  did  not  call  for  a  discovery,  or  prepare  and  defend 
himself  in  due  season.  He  has  not  stated  what  were  the  obstacles  to 
a  defense  at  law.  A  defendant  cannot  come  here  for  a  new  trial,  when 
no  special  ground  of  fraud  or  surprise  is  suggested,  and  when  he  neg- 
lects or  omits  due  diligence,  and  without  due  excuse,  to  defend  him- 
self in  his  proper  place.  This  is  a  fundamental  doctrine  in  this  Court 
The  principle  has  been  so  often  declared,  that  it  is  useless  to  enlarge ; 
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and  without  lOBting  on  minor  objections^  the  injunction  cannot  be 
retained  on  the  merits  of  the  case.'' 

In  Dodge  et  al.  v.  Strong,  (2  Johns.  Ch.  231)  the  same  Chancellor 
reasserted  what  he  had  on  previous  occasions  frequently  declared, 
Ihat  relief  could  not  be  granted  in  a  Court  of  Equity,  for  the  purpose 
lof  a  new  trial  at  law,  when  the  party  had  lost  his  opportunity  at  law 
by  his  own  negligence. 

The  cases  cited  exhibit  much  more  cogent  reasons  for  the  interpo- 
sition of  equity  than  the  case  at  bar.  Tn  all  the  actions,  the  proceed- 
ings in  which  were  sought  to  be  stayed,  issues  of  fact  had  been  joined, 
and  meritorious  defenses  to  the  demands  claimed,  in  whole  or  in  part 
existed.  Here  no  issue  of  fact  was  joined;  a  frivolous  demurrer  was 
filed,  and  when  that  was  overruled,  no  permission  to  answer  was 
requested.  No  one  appeared  for  the  plaintiff  before  the  Court  The 
counsel  engaged  relied  upon  attorneys  at  a  distance,  who  never  accepted 
a  retainer'  in  the  case,  and  who,  from  anything  which  appears,  were 
not  in  a  position  to  accept  one.  To  have  maintained  the  injunction 
upon  the  case  presented,  would  have  been  against  both  principle  and 
precedent. 

The  objection  of  want  of  due  notice  of  the  motion  to  dissolve,  is  not 
tenable.  Verbal  notice,  it  is  true,  is  not  such  notice  as  the  statute 
requires.  When  the  statute  speaks  of  notice,  it  means  written  notice^ 
or  notice  in  open  Court,  of  which  a  minute  is  made  by  the  Clerk.  We 
shall  consider,  therefore,  the  order  dissolving  the  injunction  aa  made 
without  notice.  The  order  granting  the  injunction  was  made  ex  parte. 
The  County  Judge,  in  granting  it,  was  acting  as  an  injunction  master^ 
exercising  a  power  auxiliary  to  the  jurisdiction  of  the  District  Court 
The  effect  of  the  order  was  the  same  as  if  it  had  been  made  by  the 
District  Judge.  The  injunction  was  subject  to  be  controlled,  modified 
or  dissolved,  by  the  District  Judge,  in  all  respects,  as  if  issued  by  his 
order  in  the  first  instance;  and  section  334  of  the  Practice  Act 
prpvidee,  that  an  order  made  out  of  Court,  without  notice  to  the 
adverse  party,  inay  be  vacated  or  modified  without  notice.  The  pro- 
vision made  in  section  118,  that  if  an  injunction  be  granted  without 
notice,  the  defendant,  at  any  time  before  trial,  may  apply,  upon  rea- 
sonable notice,  to  dissolve  or  modify  the  Btane,  is  not  a  substitution  for 
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the  power  conferred  by  section  334^  but  in  addition  to  it.  The  two 
sections  are  taken  substantially  txom  the  Code  of  New  York,  and  a 
similar  construction  was  given  to  them  by  the  Supreme  Court  of  that 
State,  in  Bruce  v.  Tlie  Delaware  and  Hudson  Canal  Company,  (8 
How.  Prae.  S.  440) .  In  that  case  it  was  held  competent  for  the  Judge 
to  vacate  or  modify  an  injunction  order  without  notice^  but  that  it  was 
not  the  better  practice,  and  should  never  be  done,  except  when,  from 
the  urgeooy  of  the  case,  it  was  necessary  to  guard  against  serious  lo68» 
whidi  sometimes  might  be  ooeasiimed  t^  ihe  dday  incident  to  serving 
notice,  and  except,  we  may  add,  where  the  injunction  has  been  im- 
providently  granted  upon  a  complaint  disclosing  no  ground  whatever 
for  equitable  relief,  as  in  the  present  ease. 
Order  afBnned* 


PINKHAM  i;.  WSiMPLB. 

VThcre  the  qneftloni  raised  by  tke  reeord,  on  appeal  to  this  C6iirt|  lutTt  bsaa 
repeatedly  settled  by  thllr  Court,  or  are  decided  Xny  reference  to  plain  elementary 
principles  of  law,  the  judgment  of  the  Goart  below  wUl  ha  aflrmad*  wllli 
damages. 

Appeal  tvotfi  th,e  Tenth  Distriet,  County  of  YidMU 

Henry  K.  J^itchell  jEor  Appellant 
Eowe  (6  Moit  for  Respondent 

Baldwin,  J.,  ddivered  the  opiidon  of  the  Ooart  —  Tsbst,  0.  J., 

concurring. 

The  raridus  qf«eBti0il8  made  by  the  record  haye  ather  been  repeat- 
edly settled  l^  tiiis  Oourt,  or  are  d^ded  by  referenoe  to  plain  ele- 
mentary prindples.  There  b  no  single  point  tidcen,  which,  in  our 
jadgmeni^  JusttfieS'  this  appeal,  and  it  would  be  a  waste  of  time  to 
notice  the  points  in  detail. 

The  judgihent  is  afflrmed,  with  five  per  cent  damages. 

Yoi^  XII.— 29 
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FARRELL  AND  WIPE  v.  ENRIGHT. 

At  common  law,  an  alien  cannot  acquire  title  to  itel  avtate  by  deaeent  ar  ottier 
mere  operation  of  law. 

The  seventeenth  section  of  the  first  article  of  the  Constitution  of  this  State 
only  remoTca  the  disability  of  allena^  to  such  foreigners  aa  are  ^ona  fUe  resi 
dents  of  the  State ;  it  leares  the  right  of  non-reaident  foreigners,  In  raapect  to 
real  property,  as  it  exists  at  common  law. 

On  the  sixteenth  of  April,  1850,  HL,  a  resident  of  this  Stata,  died  selaad  of  cer- 
tain real  eaUte  In  tha  Oty  of  San  Ffanclaoo.  At  the  tlae  of  hla  death  he  left 
surviving  him  a  brother,  reaident  In  the  State,  and  a  slater  residing  la  Canadt. 
In  1853  the  sister  moved  to  and  became  a  resident  of  this  State :  Held,  That  the 
sister,  being  an  alien  at  the  time  of  her  brother's  death,  did  not  Inherit  any 
portion  of  his  real  property.  The  eatatt  Tested  Immediately  upon  the  death 
of  tha  intestate  in  the  reaident  brother,  and  the  subsequent  lamoval  of  the 
sister  to,  and  realdence  in  the  State,  did  not  change  the  descent  of  dia  property. 

Appeal  from  the  Twelfth  District^  County  of  San  Francisco. 

This  was  an  action  brought  by  the  plaintiffs  to  establish  the  right  o^ 
the  plaintiff,  Bridget  FarreU,  as  heir  to  a  portion  of  the  estate  of 
Thomas  Enright,  deceased,  an^  to  recover  the  rents  and  profits  thereof. 
Hie  facts  appear  in  the  opinion  of  the  Court 

Francis  J.  lAppitt  for  Appellant. 

I.  Art  I,  sec.  17  of  the  Conetitntion  does  not  prohibit  non-icsidait 
foreigners  from  inheriting  property  in  this  State. 

1.  There  is  a  legal  prima  fade  presumption  in  regard  to  any  pro- 
vision in  the  Constitution,  that  it  is  a  limitation  on  the  power  of  the 
Legislature,  rather  than  a  restriction  upon  individual  rights;  i.  «.,  that 
it  is  a  consUtutianai,  rather  than  a  legislative  provision.  The  People 
ex  rd.  Finley  v.  Jewett,  6  Cal.  K.  291. 

2.  When  the  Constitution  was  framed,  all  aliens  could  inherit  prop- 
erty here,  and  the  policy  of  the  new  State  in  respect  to  f oreignerB 
forbade  any  narrowing  of  their  privileges.  The  People  ex  rvl.  the 
Attorney  General  v.  The  Executors  of  Folsom,  5  OaL  S.  373. 

3.  An  affirmative  statute  takes  away  no  prior  privileges.  The  King 
V.  Pugh,  Doug.  188. 

4.  The  Act  of  April  19th,  1656,  declares  that  oil  aliens  shaU 
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inherit.    If  section  17  prohibits  non-resident  aliens  from  inheriting, 
this  Act  is  unconstitutional. 

II.  Sec.  17  of  Art.l  of  the  Constitution  enabled  foreigners  who 
were  or  should  become  bona  fide  residents,  to  transmit  by  descent  to 
their  natural  heirs  whether  residents  or  not;  at  least,  so  that  th^y 
might*  take  on  becoming  residents  themselves. 

1.  The  provision  was  intended  to  hold  out  an  inducement  to  for-  ^ 
eigners  to  settle  in  the  State. 

2.  If  their  property  could  never  go  by  descent  to  their  nearest 
heirs,  unless  these  heirs. were  residents  of  the  State  at  the  time  of 
their  death,  the  inducement  held  out  would  be  substantially  either 
illusory  or  inoperative,  according  to  the  sense  in  which  the  provision 
should  be  understood.  Qoodell  v.  Jackson,  20  J.  B.  707,  708;  Jack- 
son V.  Adams,  7  Wend.  369,  870. 

in.  An  interpretation  of  a  law  which  would  efiFectually  carry  out. 
its  intent,  will  be  adopted  in  preference  to  one  which  would  virtually 
defeat  it,  where  this  can  be  done  without  infringing  any  rule  of  legal 
construction.    Smith's  Oomm.,  sees.  491,  496,  497. 

IT.  By  force  of  the  provision  in  Art  I,  sec.  17  of  the  Constitu- 
tion, under  the  rules  of  the  common  law,  the  appellant,  Bridget  Far- 
rell,  on  becoming  a  lona  fide  resident  of  the  State,  was  ipso  facto 
naturalized  qttoad  the  rights  of  property,  and  thereby  enabled  to 
inherit  to  her  brother  retrospectively. 

1.  l%e  section  must  receive  a  common  law  interpretation.  Smith's 
Comm.  Stat.  Law,  sec.  534. 

t.  Naturalization  may  be  either  by  constitutional  or  legislative 
enactment.  Whole  classes  may  be  so  naturalized.  One  may  be 
naturalized  ipso  facto,  by  complying  n^ith  a  condition  specified  in  a 
statnte.  The. statute  7  Anne,  naturalized  all  foreign  protestants, 
(though  repealed  some  years  afterwards). 

3.  Whether  a  particular  enactment  confers  naturalization  must  be 
determined  by  its  language,  construed  in  accordance  with  its  known 
policy  and  intent 

4.  The  words  in  sec.  17,  which  define  the  rights  of  resident  for- 
ogners  as  to  property,  are  substantially  the  same  as  the  operative 
words  which  effect  naturalization  at  common  kw.    They  therefore 
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confer  naturalization  quoad  the  rights  of  property.    Priest  v.  Cum- 
mingB,  20  Wend.  353,  854. 

5.  Naturalization  is  a  status  known  to  the  oomiBon  lav,  and  having 
certain  incidents  belonging  to  it.  Not  one  of  these  can  be  disaimezed 
from  it  by  a  Court. 

6.  One  of  these  incidents  is  the  curing  of  past  disabilities^  thus 
enabling  the  alien  to  inherit  as  if  bom  in  a  countrj;  that  is,  retro- 
spectively. 

An  alien  cannot  take  by  descent;  he  may  take  by  devise  or  pur- 
chase, but  he  holds  only  at  the  pleasure  of  the  erown^  which  may  at 
any  time  divest  him  of  an  office  foiuid.  1  Cranch,  603;  7  W<end. 
368;  3  Wheat.  588,  699. 

Denization  is  by  letters  patent  from  the  ccown;  it  enffclea  the 
alien  not  only  to  take  by  devise  or  purchase,  hot  to  Jufld  what  he  may 
thus  acquire,  which  before  he  could  do  oj^y  till  ofBioe  found.  He 
may  also  now  transmit  by  descent  to  his  heixs.  But  denication 
takes  effect  only  from  the  date  of  the  patent;  theiefose,  property 
acquired  before  that  date  may  be  taken  by  the  office  found,  for  deni- 
zation cures  no  past  disabilities;  it  has  no  rel^ion  baek.  1  Bl. 
Comm.  374. 

Naturalization  is  only  by  act  of  Parliament    1  pi.  374. 

Naturalization  t^lqes  effect  from  ba^rtb;  iherein  difiering  from  ^soi* 
zation.    Vin.  Abr.  Alien  D. 

A  naturalized  subject  ii^ierits  as  il  native  bom*  1  Bac  Abr. 
198,  Alien  (b.) ;  2  Bl.  249 ;  1  Bl.  374,  note  21. 

Though  the  d^sqent  w^re  cust  before  the  naturalization,  one  auy 
inherit,  for  the  naturalization  relates  hack  to  birth;  it  is  retro^eetive, 
curing  all  defepte.     2  Bl.  ^9. 

A  naturalized  alien  inherits  as  if  boi^  in  tbia  eouiky.  Natnralia- 
tion  relates  back  to  confirm  the  title  of  A  purchaser  acquired  dming 
alienage.    Jackson  t^.  Beach^  1  J.  Cas.  401. 

7.  The  retrospective  effect  of  acts  of  naturalizatioii  is  not  pro- 
duced by  any  special  words,  but  is  deduced  by  the  common  law  from 
the  operative  words,  which  are  the  same  in  sobstanoe  with  those  in 
sec.  17,  Art^  1^  of  the  Constitution.  Priest  v.  Cununii^s^  80  Wend. 
353,  354. 
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8.  It  follows  that  the  appellant,  Bridget  Farrell,  on  becoming  a 
lorn  fide  refiident  of  the  State,  was  ipgo  facto  naturalized  qlio^  tfa0 
riglitg  of  property,  and  enabled  to  inherit  to  her  brother* 

y.  The  decision  in  Siemnen  ei  dL  v.  Boles,  6  CaL  R  SOO,  trill 
not  control  this  case. 

1.  The  plaintiffB  in  that  ease  had  never  faeoonie  residents  of  the 
State;  it  therefore  decided  only  that  the  Constltiition  prohibited  prop' 
erty  from  descending  to  one  who  was  still  a  ^km-'nesideBt  alien. 

2.  The  Court  cannot  adhere  even  to  tine  deciaion  witiiotit  pr^ 
nouncing  the  Act  of  April,  18K,  uncOnstitationaL 

3.  So  f ar  aa  tiie  language  of  the  Court  in  tiiat  case  may  be  oon- 
etrued  as  declaring  that  the  Constitution  intended  to  debar  alkn  helrg 
fiom  taking,  even  after  becoming  residents,  it  waa  not  necessary  to 
the  decision  of  the  case,  and  is  therefore  extrajudicial  and  not  Inndiag. 

Orocheflt  A  Crittenden  for  Bespondents* 

The  right  ol  inheritance  giyen  by  see.  17,  Art.  I,  Constitiiflioii,  to 
aliens,  is  restricted  to  such  as  ^*  are  or  may  hereafter  become  &m«i  fide 
residents  of  this  State." 

The  plaintiff,  Bridget,  wai  not  a  resident  of  this  Stale  when  her 
brother  died,  but  on  the  contrary,  was  an  alien  residing  in  a  foreign 
country.  It  is  evident,  therefore,  that  on  the  rixteenth  of  April,  I860; 
if  she  was  otherwise  iuoapable  of  inheriting,  this  clause  of  tiia  Con- 
stitution did  not  relieve  her  from  the  disability,  for  the  shnpie  reason 
that  she  was  not  within  its  terms,  not  then  being  a  rerident'  of  ISiiB 
State.  If  she  never  had  removed  to  Califvyrriia,  but  had  contimied  up 
to  this  present  time  to  reside  in  Canadil,  will  any  dde  maintain  that 
she  could  have  inherited  this  estate,  either  tft  common  law  or  by«  virtue 
of  the  above  cited  dause  of  the  Constitution  ? 

The  common  law  was  adopted  in  thte  StAta  OA  the  Itth  of  April, 
1850,  three  days  before  Thomas  Bnright  died;  and  we  will  not  insuH 
the  intelligence  of  the  Court  by  citing  authorities  to  prove  that  undet 
fliat  system  an  dim  cannot  inherit 

We  have  abeady  shown,  that  if  A»  bad  oomtimied  to  be  a  noft- 
iQsident  alicD,  the  oanstltutiotul  pro^Mmi  wotld  nbt  and  could  iiot  by 
any  possible  construction,  Imve  embraced  her  case.    But  she  removed 
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into  ihJB  state  in  October,  1853,  about  &ree  and  one-half  years  after 
the  death  of  the  intestate;  and  we  propose  to  inquire  what  effect,  if 
any,  this  produced  upon  her  rights. 

We  think  it  manifest  that  it  produced  n<me  whaterer.  When  the 
death  occurred,  the  estate  is  instanter  vested  in  the  defendant,  who 
was  then  a  resident  of  this  State,  and  was  next  of  kin  to  the  deceased; 
or,  if  the  def^dant  was  not  capable  of  inheriting  the  property 
escheated,  the  title  rested  in  some  one^  or  escheated  to  the  State,  and 
did  not  remain  in  abeyance  and  without  an  own^.  Having  once 
vested  and  become  perf ect»  it  oould  not  be  divested  and  the  course  of 
the  descent  changed  by  the  subsequent  removal  of  tiie  plaintiffs  into 
this  State. 

The  right  to  inherit  depends  upon  the  existing  state  of  the  alle- 
giance at  the  time  of  descent  cast    3  Hill,  79. 

^  If  the  issue  of  a  person  dying  intestate  are  aliens,  they  are  not 
his  heirs,  and  the  estate  goes  to  the  next  of  kin  who  are  citizens." 
Hardy  v.  De  Lion,  6  Texas  B.  211;  3  Hill,  79. 

In  analogy  to  this  principle,  it  has  been  decided,  that  the  naturali- 
zation of  a  femme  aroert  does  not  retroact  so  as  to  entitle  her  to  dower 
in  lands  acquired  by  her  husband  and  conveyed  by  him  before  she 
was  naturalized.    Priest  v.  Gumming,  16  Wend.  616;  20  76.  338. 

Naturalization  does  not  retrospectively  confirm  a  title  claimed  by 
descent    Yauz  9.  Nesbit,  McCk)rd  B.  370. 

In  Kentucky,  by  a  statute  passed  in  1800,  it  was  provided  that 
''any  alien  other  than  alien  enemies,  who  shall  have  actuaUy  resided 
in  this  commonwealth  two  years,  shall,  during  the  continuance  of  his 
residence  therein,  after  the  said  period,  be  enabled  to  hold,  receive 
and  pass  any  right,  title  or  interest  to  any  lands  or  other  estate,  in  the 
same  manner,  and  under  the  same  r^ulations  as  the  dtizena  of  this 
State  may  lawfully  do.''  Under  this  statute  it  was  held  that  an  alien 
heir  cannot  take,  nidess  he  had  resided  iu  the  State  two  years  prior 
to  the  death  of  the  intestate.  Trustees,  &c.  r.  Gray,  1  Little's  B. 
149. 

This  case  is  strongly  in  point,  and  we  think  in  fact  is  decisive  of  the 
case  at  bar*  A  ^$equent  residence  oould  not  reiaroact,  ao  as  to 
bring  the  party  within  the  statute.    It. required  a  resideaoe  prier  to 
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the  death,  so  that  at  the  time^  of  descent  cast,  the  parl^  was  capable 
of  inheriting. 

FiKU),  J.,  delivered  the  apinion  of  the  Court  —  Txbby,  0,  J.,  con- 
curring. 

The  determination  of  the  appeal  in  this  case  turns  upon  the  con- 
strnetion  of  the  seventeenth  section  of  tiie  first  article  of  the  Consti- 
tution, which  provides  that^  ^^  foreigners  who  are,  or  may  hereafter 
i)econie  lona  fide  residents  of  this  State,  shall  enjoy  the  same  rights 
in  respect  to  the  possession,  enjoyment  and  inheritance  of  property  as 
native  bom  citizens/'  The  material  facts,  as  admitted  by  the  demur- 
rer, are  briefly  these:  On  the  sixteenth  of  April,  1850,  Thomas 
Enright  died  at  San  Josi,  intestate,  being  at  the  time  seized  of  cer- 
tain real  estate  situated  in  the  City  of  San  Francisco.  The  deceased 
was  a  resident  of  California  at  the  time  of  his  death,  and  had  been 
for  some  years  previously.  He  left  surviving  him  a  brother,  the  de* 
fendant,  and  a  sister,  Bridget^  one  of  the  plaintiffs.  The  brother  was 
a  resident  of  the  State,  but  the  sister  and  her  husband,  the  plaintiffs 
in  this  action,  were  both  aliens,  residing  in  Candida.  The  deceased 
left  surviving  him  neither  wife,  or  descendant,  or  parent,  and  no 
brother  but  the  defendant,  and  no  sister  but  the  plaintiff,  Bridget. 
Letters  of  administration  were  taken  out  upon  the  estate  of  the  de- 
<^sed,  and  by  proceedings  had  in  the  Probate  Court,  the  real  estate 
was  sold  and  conveyed  in  June,  1851,  to  one  Duncan,  who,  in  July 
following,  conveyed  the  same  to  the  defendant.  Of  this  real  estate 
the  property  in  controversy  is  a  part,  and  ^ver  since  the  death  of  the 
intestate  the  defendant  has  been  in  its  possession  and  in  the  enjoyment 
of  its  rents  and  profits.  The  plaintiffs  removed  to  and  became  ,resi- 
dents  of  California  in  October^  1853,  and  brought  the  present  action 
to  establish  the  right  of  the  sister  to  one  undivided  half  of  the  prop- 
erty and  of  its  rents,  as  co-heir  with  her  resident  brother.  The  Court 
gave  judgment  on  the  demurrer  for  the  defendant,  and  the  plaintiffs 
appealed.  It  is  unnecessary  to  notice  the  proceedings  in  the  Probate 
Court,  alleged  to  be  illegal,  as  from  the  construction  we  give  to  the 
provision  of  the  Constitution,  the  plaintiff  Bridget  did  not  take  any 
interest  in  the  property  as  hdr  of  tiie  intestate. 


( 
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At  the  time  of  her  brother's  d^ath,  th«  comraon  law  had  been 
adopted,  and  by  its  settled  doctrine  she  could  not,  being  an  alien, 
acquire  title  to  real  property  by  descent  or  other  mere  operation  of 
law.  2  Kent,  54;  Jackson  v.  Lunn,  S  John.  Cas.  109.  There  wa» 
then  no  statute  changing  this  doctrine.  The  clause  of  the  Coastitu- 
tion  cited  only  removes  the  disability  of  alienage  to  such  foreigners  as 
are  bona  fide  residents;  it  leaves  the  right  of  non-resideni  foreigners, 
in  respect  to  real  property,  as  it  exists  at  the  common  law.  It  does 
not  apply  to  tjie  plaintiff,  Bridget,  as  she  was  not,  at  the  time  of  the 
descent  cast,  within  its  terms.  Her  subsequent  removal  to,  and  resi- 
dence in  the  State,  cannot  avail  her.  The  estate  vested  immediately 
upon  the  death  of  the  intestate  in  the  resident  brother,  the  defendant 
It  did  not  remain  in  abeyance  for  tiie"  possible  future  residence  in  the 
State  of  alien  relatives  of  the  deceased.  It  would  be  impossible  to 
estimate  tiie  degree  of  confusion  into  which  numeftyas  titles  would 
be  thrown,  if  alien  relatives  of  an  intestate,  years  after  descent  cast, 
could  successfully  assert  claims  to  the  real  property  of  the  deceased 
by  simply  becoming  residents  of  the  (iountry.  The  lianguage  of  the 
clause  in  the  Constitution  does  not  require  a  construction  leading  to 
this  result,  and  it  would  be  imputing  littie  wisdom  to  its  framers  to 
ascribe  to  them  any  such  intention  in  its  adoption.  We  think  it  is 
too  clear  for  argument  that  the  subsequent  residence  of  the  plaintiff, 
Bridget,  did  not  retroact  so  as  to  confer  upon  her  any  right,  under 
the  seventeenth  section  of  article  one  of  the  Constitution,  to  inherit 
any  portion  of  the  real  estate  of 'which  her  deceased  brother  died 
possessed.  See  Orser  r.  Hoag,  3  Hill,  79;  Priest  v.  CunMuings,  16 
Wend.  617,  and  20  Wend.  S38;  Trustees  of  Louisville  v.  Qt^,  1 
litt.  147. 

Judgment  afiSnnedi 
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BXTTLEB  ei  al.  v.  COLLINS. 

Th^  owBtnhlp  of  goodi  Is  not  ebanged  when  the  claim  to  eiich  owaerehtp  la 
teie4  on  a  fraoAiilent  contraet 

"When  the  defeBidant,  IntendSas  to  deceive  the  plaintiff,  got  from  him  a  bill  of 
Bale  for  goods  under  the  repreientatSon  that  It  was  only  to  eerve  as  a  temporary 
■ecufltj  for  the  compliance  by  the  plaintiff  to  furnish  certain  eecuritles  on 
previous  IndeMedness,  and  at  thU  time  intended  to  refuse  to  receive  such  ee- 
cuiitj,  or  give  plaintiff  the  advantage  of  such  new  contract,  the  poieeallon  of 
such  goods  thus  obtained  was  fraudulent,  and  the  bill  of  sale  Is  void. 

U  Is  ss  much  a  trespass  to  take  possession  of  goods  under  such  circumstances, 
as  It  Is  to  take  possession  of  goods  without  color  of  contract.  It  Is  the  using 
the  form  of  a  eontraet  as  a  covering  for  the  wrongful  taking  of  another's  prop- 
erty, and  It  divests  such  possession  of  every  attribute  of  a  sale. 

tn  eases  of  fraud,  suhseauent  acts  are  frequently  resorted  to  for  the  purpose  of 
ihowlng  antecedent  fraud.  Fraud  being  proven,  in  reference  to  ths  transaction 
under  <inestlon,  the  criminal  intent  Is  necessarily  a  matter  of  inference  for  the 
Jury.  The  dealing  with  property  to-day  by  the  vendor,  as  his  property,  is  evi- 
dsnce  to  show  the  fraud  committed  in  s  sale  a  month  ago.  The  subsequent 
acts  are  illustrative  of  the  Intent  and  character  of  the  first 

In  such  case,  the  plaintiff  cannot  recover  the  value  of  the  goods  and  also  the 
profits  whish  m^t  lisve  teen  msde  on  their  sale ;  hence,  the  tesHmday  M  a 
witness  wlio,  after  esamlning  the  sale  books  of  the  plaintiff,  based  his  calcula- 
tion of  the  loss  sustained  upon  an  estimate  of  the  profits  (according  to  the 
pravlons  rates)  which  might  have  been  made  but  for  the  trespass,  is  impropert 
and  should  not  have  lieen  allowed* 

Appeal  from  the  Sixth  District,  County  of  Sacramento. 

The  facta  appear  in  the  opinion  of  the  Court 

/.  B.  McKum  tot  Appellant 

Igt  The  action  brought  nmnds  in  tort,  the  complaint  charging  t 
vitmgfnl  and  unlawful  taking,  when  the  case  proved  shows  that  if  any 
wrong  was  done  tiie  remedy  can  only  be  sought  in  an  actian  for  a 
breaeh  of  contract    Andrews  v.  Bond,  16  Barber,  633. 

2d«  The  Court  erred  in  OTsmiling  a  motion  for  nonsuit^  because  ihe 
case  made  by  plaintiff  showed  a  taking  with  and  by  the  written  consent 
of  plaintilL  1st  Greenleafs  Byidence,  sec.  61;  Bristow  i^.  Wright, 
Ist  Smith's  Leading  Cases,  824  and  notes. 

8d.  The  Comrt  erred  in  allowing  witness  Bradford  to  testify,  from 
bodes  shoim  him,  as  to  what  hethooght  a  busineas  capital  of  $7,000 
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would  enable  plaintiffs,  to  clear.  Ist  Greenleafa  Evidence,  sec.  441; 
Sedgwick  on  Damages,  64,  65,  69,  2d  edition;  Florean  v.  Thoinhill, 
2d  W.  Blackstone,  1078;  In  re  Schooner  Lively,  Ist  Gallison,  314, 
325;  The  Anna  Maria,  2d  Wheaton,  327;  Delcol  v.  Arnold,  3  Dal- 
laa^  333;  Boyd  i;.  Brown,  17  Pick.  543;  Smith  v.  Condy,  1st  How- 
ard, 28;  Blanchard  v.  Ely,  2l8t  Wend.  342;  Freeman  t;.  Clute,  3d 
Barb.  S.  C.  B.  424;  Thompson  i;.  Shattuck,  2d  Metcalf,  616;  Don- 
ne! IT.  Jones,  17  Alabama,  689 ;  Muldrow  v.  Norris,  2d  CaL  Bep.  74. 

4th.  The  Court  erred  in  refusing  to  give  the  instractions  asked  by 
defendant.    Bevised  Statutes,  p.  201,  sec.  15. 

5th.  The  Court  erred  in  giving  the  instructionB.  Hayden  v.  Cabot, 
17  Mass.  169 ;  Bishop  v.  Williamson,  2d  Fairfield,  504;  Doe  v.  Wag- 
ner, 19  J.  B.  241 ;  Dorwin  v.  Potter,  5  Denio,  306 ;  Hargous  v.  Ablon, 
5  Hill,  493. 

The  damages  restricted  in  this  case  as  in  contract    Sedgwick,  82. 

Witness  not  to  give  his  opinion.  Sedgwick,  589 ;  Doolittle  v.  Eddy, 
7th  Barb.  S.  C.  B.  256;  Giles  v.  O'Toole,  4  Barb.  8.  C.  R.  261; 
Fish  V.  Dodge,  4  Denio,  311;  Norman  v.  Wells,  17  Wendell,  137, 161; 
Fish  V.  Dodge,  4  Denio,  311,  318;  Shepherd  v.  Willis,  19  Ohio,  142; 
23  Wend.  431;  17  Wend.  161;  24  Wend.  668;  21  Wend.  342;  Page  v. 
Hazan,  5  Hill,  603;  Lincoln  r.  S.  &  C.  B.  B.  Co.,  23  Wend.  425. 

Long,  Robinson,  Beatty  £  Heacock  for  Bespondents. 

Ist  The  question  of  fraud  was  submitted  to  the  jury  on  a  charge 
which  is  clearly  right;  it  is  lucid  and  concise,  and  clearly  directs  the 
jury  to  the  points  to  be  by  them  considered.  In  such  a  case,  the 
Court  ought  not  to  disturb  the  verdict,  if  there  is  any  reasonable 
amount  of  evidence  to  sustain  the  finding  of  the  juiy.  See  the  follow- 
ing authorities:  Payne  v.  Jacobs,  1st  Cal.  Bep.  39;  Perry  v.  Coch- 
ran, Irt  Cal.  Bep.  180:  3d  Graham  on  New  Trials,  pp.  1218  and 
1260. 

If  the  bill  of  sale  were  obtained  by  a  preconcerted  fraud,  it  was  no 
more  than  a  piece  of  blank  paper.  It  was  void-  for  two  reasons :  Ut 
A  bill  of  sale  without  an  actual  delivoy,  or  before  the  delivary  is  com- 
pleted, if  obtained  by  fraud,  may  be  repudiaML    Tbe  party  having 
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the  bill  would  not  have  had  the  actual  possession,  because  of  the  want 
of  complete  delivery.  The  law  would  not  find  a  constructive  posses- 
sion on  a  fraud.  Nay,  even  if  the  delivery  had  been  perfect,  the  fraud 
would  avoid  the  whole  transaction,  and  trespass  would  lie  the  same  as 
though  the  goods  had  been  taken  by  force.  See  the  following  authori- 
ties: Ash  et  ah  v.  Putnam,  Ist  Hill,  302;  Cary  et  oL.  v,  Hotailing  et 
a/„  l8t  Hill,  311;  Olmstead  et  al.  v.  Hotailing  et  al.,  Ist  Hill,  317. 

If  a  man  were  to  hire  a  horse,  declaring  his  intention  to  go  to 
Marysville,  but  afterwards  should  start  directly  for  Stockton,  and 
there  sell  the  horse,  surely  the  hirer  of  the  horse  might  show  the  dec- 
larations of  the  party  at  the  time  he  hired  the  horse  —  that  he  was  go- 
ing to  Marysville  —  that  he  did  not  go  there,  or  even,  start  for  there, 
but  immediatdy  went  to  Stockton,  and  there  sold  the  horse,  etc.,  etc. 

The  hiring  of  the  horse  was  an  innocent  act,  if  done  with  the  inten- 
tion to  ride  to  Marysville,  but  the  subsequent  conduct  could  be  intro- 
duced in  evidence  to  show  his  original  iiitent.  If  that  subsequent  con- 
duct should  convince  a  jury  that  the  hiring  was  a  mere  pretext,  and 
that  the  intent  to  steal  the  horse  existed,  they  would  be  compelled, 
under  such  a  state  of  facts,  to  find  the  pretended  bailee  guilty  of  lar- 
ceny, and  no  Court  would  set  the  verdict  aside.  See  Wharton's  Amer. 
Crim.  Law  (4th  ed.)  page  1845. 

How  much  less  testimony  is  required  in  a  civil  ca^.  We  refer  to 
the  following  cases,  in  which  the  Courts  of  Chancery  have  decided 
transactions  to  be  fraudulent  on  circumstantial  evidence,  where  all  the 
direct  evidence  showed  the  transaction  to  be  honest:  Enders  and 
Hynes  v.  John  and  Joshua  Swayne,  8th  Dana,  103;  Doss  et  aJ.  v. 
Tyack  et  al,  14th  Howard,  297. 

We  maintain  that  these  cases  are  not  stronger  than  the  one  at  bar. 
But  we  have  the  verdict  of  a  jury.  That  verdict  was  approyed  by  the 
Judge  in  the  Court  below,  who  heard  all  the  testimony,  and  had  an 
opportxmity  of  seeing  the  witnesses  confronted  with  the  parties  in  open 
Court  Where  the  question  of  fraud  is  fairly  submitted  to  a  jury,  the 
facta  are,  by  the  Judge  below,  clearly  submitted,  which  must  consti- 
tute fraud.  Where  the  jury  under  such  circumstances  finds  the  fraud, 
the  Court  below  approves  —  and  the  examination  of  the  witnesses  has 
been  end  and  not  by  deposition  —  it  appears  to  us  that  the  case  ought 
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b>  be  extremely  barren  of  testimony  tending  to  prove  frauds  before 
this  Court  would  overrule  it. 

2d.  The  next  most  seripua  queatioa  in  the:  case  is,  as  to  whether 
Bradford's  testimony^  as  to  the  probable  profits  of  such  a  business  as 
the  plaintiffs  were  engaged  in. 

This  is  a  case  which  comes  within  the  rule  as  to  the  allowance  of 
the  opinion  of  experts.  Bradford  was  a  hat  merchant,  and  an  expert. 
Th^t  his  testimony  as  such  was  properly  admissible,  we  refer  to  the 
rule  ap  laid  down  in  1st  Greenleaf  on  Evidence,  sec.  440.  See,  also, 
in  regard  to  the  evidence  and  rule  of  damages,  the  case  of  Suvdam  ei 
al,  V.  Jenkins,  3d  Sandford's  Sep.,  pages  614  and  622. 

Baldwin^  J.,  ddivered  the  opinion  of  the  Court  —  ¥imj>,  J.,  con- 
curring. 

The  suit  wfui  brought  by  the  plaintiff  to  recover  damages  of  tlie 
defendant  as  for  a  trespass  and  conversion  of  goods. 

In  July,  1856,  the  defendant,  Collins,  sold  a  stock  of  goods  for 
$8,000  and  upwards.  Butler  &  Co.  were  to  pay  fifty  dollars  per  week 
uutil  the  price  should  be  paid,  and  one  per  cent*  per  month  interest. 
Some  time  afterwards,  Collins  made  an  arrangement  with  the  Butlers, 
whereby  they  agreed  to  giviB  him  their  notes,  with  sureties  on  a  part 
pf  them,  payable  in  instalments,  from  five  to  eleven  months  after  date. 
with  interest  at  two  per  cent,  per  month.  The  particulars  and  the 
explanation  of  this  arrangement  changing  the  terms  of  the  or^[inal 
agreement,  which  seems  to  have  been  more  favorable  to  the  plaintift 
than  the  substituted  agreement,  are  not  disclosed.  Before  the  execa- 
tion  of  the  new. notes,  E.  J.  Butler  executed  and  delivered  to  Collins 
a  bill  of  sale  of  the  goods ;  and  the  respondents  contend  that  this  was 
done,  and  the  paper  was  to  .serve  merely  as  securi^  that  the  Buflen 
would  complete  this  arrangement  by  the  execution  of  the  notes  with 
the  sureties.  After  the  execution  of  the  bill  of  sale  by  E.  J.  Butler, 
one  J.  H.  Monell  was  put  in  possession  as  receiver  osr  as  agent  lor  Col- 
lins; the  respondents  remaining  in  the  store,  and  aeUing  tbe  goods, 
and  keeping  the  key  — Monell  keeping  the  key  of  the  money  drawer. 
This  state  of  things  continued  from  the  twelfth  of  December. to  th^ 
eighteenth,  when  Collins  expelled  the  Butlers  from  the  store,  against 
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their  will,  assumed  the  entire  crwnerrfiip  and  dominion  of  the  goods, 
and  afterwards  sold  and  delivered  tiiem  to  one  Lamott. 

The  case  wa&  tried  by  a  jury,  who  found  for  the  plaintifld. 

On  the  trial,  the  main  matter  of  fact  in  debate  fleems  to  have  been 
whether  this  arrangement  in  respect  to  the  execution  of  the  bill  of 
sale  and  the  qualified  possession  of  CoUina,  was  or  was  not  procured  by 
fraud ;  the  plaintiffa  contending  that  if  tiiis  Were  Hie  case,  then  that 
the  defendant  was  in  the  condition  of  an  original  trespasser. 

The  legal  proposition  above  asserted  is  correct  The  ownership  of 
goods  is  not  changed  when  the  claim  to  such  ownership  is  based  upon 
a  fraudulent  contl^ct.  If  Collins,  intending  to  deceive  Butler,  got 
from  him  a  bill  of  sale  under  the  representation  that  it  was  only  to 
serve  as  a  temporary  security  for  the  compliance  by  the  Butlers  with 
their  engagement  to  give  him  certain  sureties  on  the  previous  indebt^ 
edness,  and  at  this  time  intended  to  refuse  to  receive  or  give  him  the 
benefit  of  this  new  contract;  in  other  words,  if  the  possession  of  the 
goods  and  the  bill  for  them  were  procured  by  falsehood  and  deceit,  such 
bill  of  sale  was  void  and  such  possesiicm  was  unlawful.  It- would  be 
really  a  procuring  oi  the  goods  and  bill  of  sale  upon  false  pretenses. 
In  such  cases  it  ii  Well  settled  that  the  party  can  take  no  benefit  from 
his  fraud.  It  is  as  much  a  trespass  to  tadce  poesession  under  such  iAt- 
cumstanoes  as  without  color  of  contract  The  question  is  not,  when 
the  possession  is  fairly  obtained,  whether  a  fraudulent  failure  to  com- 
ply with  the  contcact  —  wfaich  is  the  consideration  of  such  possession 
—  avoids  Hie  sale  or  makes  the  original  taking  tortious;  but  the  point 
is,  that  an  original  fraudulent  design,  characterizing  and  entering  into 
the  contract  at  its  inception  —  which  fraudulent  design  in  this  case  is 
alleged  to  be  to  use  the  form  <^f  a  contract  as  a  covering  for  a  wrongful 
taking  of  another's  property  —  is  sufficient  to  divest  such  possession  of 
every  attribute  of  a  sale,  and  to  put  the  pretended  vendee  in  the  samf- 
condition  as  if  he  had  taken  the  goods  without  the  pretense  of  sale. 
On  rea:son  and  authority  we  think  this  proposition  is  law.  Gary  v. 
Hotaaing  (1  Hill^  311)  is  in  point.  The  learned  judgment  of  Mr. 
Justice  Cowen  in  this  caae,  Mieves  us  of  the  necessity  of  doing  more 
than  quoting  a  portion  of  his  opinion  to  fibow  that  the  principle,  as  we 
hare  ^ted^  is  sustained  by  the  hi^iest  aQtiu>rit7 :    ^  llie  general  doc- 
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trine  18  perfectiy  settled  that  fraud  avoids  a  contract  o£  sale.**  (Bristol 
V.  Wilsmore,  1  Bam,  &  Cress.  614;  Kelly  v,  Wilson,  1  Byan  &  Moody, 
178;  Root  V.  French,  13  Wendell,  570.)  These  were  all  cases  of  buy- 
ing goods  with  a  preconceived  design  of  not  paying  for  them.  In  the 
first,  Abbott,  Ch.  J.,  said :  *'  It  prevented  the  property  passing/'  In 
the  second,  he  said  the  same  thing.  And  in  Boot  v.  French,  Savage, 
Ch.  J.,  states  the  same  rule,  but  suggests  a  distinction  as  to  the  remedy, 
which  was  not  in  the  case,  and  which,  on  more  reflection,  I  am  sure  he 
would  have  repudiated.  McCarty  v.  Vickery  (12  John.  B.  348)  on 
certiorari  from  a  Justice^s  Courts  decides  ttiat  trespass  will  not  lie  in 
such  a  case,  and  even  adds  that  the  property  is  changed.  But  no  case 
is  cited^  nor  any  principle  or  analogy  mentioned  on  which  to  rest  eitiier 
proposition.  And  there  arc  numerous  cases  to  the  contrary.  That 
the  property  does  not  pass,  I  add  to  the  cases  already  cited  the  follow- 
ing: Allison  V.  Mathieu>  3  John.  R.  235,  8;  Van  Klief  v.  Fleet,  16 
lb.  147,  151;  Buffington  v.  Gerrish,  15  Mass.  B.  156;  Abbotts  v. 
Barry,  5  Moore,  98,  102;  Lupin  v.  Marie,  2  Paige,  169;  Andrew  v. 
Dieterich,  14  Wendell,  31 ;  TAowrey  «.  Walsh,  8  Cowen,  288 ;  Tamplin 
i;.  Addy,  Ih.  239,  note;  Putnam,  J.,  in  Badger  v.  Phinney,  16  Mass. 
B.  364;  Irving  ».  Motley,  7  Bing.  543;  8  Moore  &  P.  380,  S.  C.  All 
these  cases  hold,  in  terms^  what  was  asserted  by  Dallas,  Ch.  J.,  in 
Abbotts  V.  Barry,  viz. :  **  The  sale  being  effected  by  fraud,  it  is  clear 
that  a  sale  of  this  description  works  no  change  of  property.  The 
wares  must  be  considered  as  remaining  in  the  plaintifib  as  the  original 
owners.^'  This  being  so,  the  civil  remedies  of  the  party  defrauded 
are  clear,  viz.,  trover  or  replevin  in  the  detifiBt  or  trespass,  or  r^levin 
in  the  cepit,  at  his  election.  Trover  will  lie  without  demand  and 
refusal,  because  the  original  taking  is  tortious.  (Thurston  v.  Blan- 
chard,  22  Pick.  18,  20.)  I  admit  that  Buffington  v.  Gerrish  speaks 
nothing  in  favor  of  the  remedy,  as  for  a  trespass;  because,  althou^ 
the  action  was  replevin,  this  has  long  sinoe  been  holden  in  Massa- 
chusetts to  lie  for  a  mere  unlawful  detention.  (Badger  9.  Phinney, 
15  Mass.  R.  359;  Baker  i;.  Fales,  16  lb.  149,  150,  and  cases  dted 
at  the  last  page;  Marston  v.  Baldwin,  17  Tb.  606.)  But  for  ihe  pur- 
poses of  the  civil  remedy,  however  it  may  be  with  the  criminal,  on 
the  distinction  between  bailment  and  sale^  the  cases,  with  the  exception 
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of  McCarty  v.  Vickery  are  all  one  way,  if  we  take  the  point  aa  estab- 
lished, that  neither  works  any  change  in  the  property  of  the  goods. 
The  general  and  absolute  ownership  still  remains  in  the  vendor  or 
bailor;  and  not  only  the  original  interference  with  the  property,  on  the 
part  of  the  vendee  or  bailee,  but  any  subsequent  acts  of  ownership  on 
his  part,  may  be  considered  as  an  unlawful  or  tortious  taking.  (Put- 
nam, J.,  in  Badger  v.  Phinney,  15  Mass.  R.  359,  364,  and  in  Baker 
V.  Fales,  16  lb,  147,  160.)  The  general  owner  holds  the  conatruct- 
ive  possession  of  personal  property ;  and  this  is  sufficient  to  maintain 
trespass,  though  the  actual  possession  be  in  another.  (Putnam,  J.,  ul 
supra;  Putnam  v.  Wiley,  8  John.  R.  432;  Thorp  v,  Borling,  11  Ih. 
285;  Aiken  v.  Buck,  1  Wend.  466;  Root  v.  Chandler,  10  lb.  110.) 
It  is  said  that  the  owner  consented  to  the  taking;  and,  were  that  so, 
it  would  undoubtedly  be  a  sufficient  answer.  But  consent,  in  law,  is 
more  than  a  mere  formal  act  of  the  mind«  It  is  an  act  unclouded  by 
fraud,  duress,  or  sometimes  even  mistake.  Putnam,  J.,  ut  supra,  lo 
Mass.  R.  364;  Poth.  Obi.  pt.  1,  ch.  1,  sec.  1,  pi.  19. 

This  being  the  rule,  it  only  remains  to  inquire  whether  the  facts  of 
this  case  have  any  application  to  it.  We  have  already  indicated  the 
general  history  of  the  case.  But  it  is  necessary  to  show  the  facta  more 
in  detail. 

The  Court  below  refused  to  charge  the  jury  ''that  the  evidence 
does  not  show  any  such  fraud  as  will  entitle  the  plaintiff  to  recover 
in  this  action.^' 

It  seems  that  both  parties  requested  the  Court  to  charge  the  jury 
what  would  be  fraud  and  the  Court  accordingly  did  instruct  the  jury 
in  this  respect,  as  follows:  "  That  if  they  believed  the  defendant  Col- 
lins had  practiced  fraud  and  deceit  in  getting  into  the  store ;  that  he 
had  deceived  plaintiffs  in  inducing  them  to  execute  the  bill  of  sale, 
telling  them  it  was  a  mere  matter  of  form;  that  he  had  promised  to 
take  the  promissory  note  as  alleged  by  the  plaintiffs,  yet,  at  the  time  ho 
so  promised,  he  did  not  intend  to  keep  the  same,  but  was  fraudulently 
intending  to  deceive  the  plaintiffs,  so  as  to  enable  him  to  obtain  the 
possession  of  the  goods,  and  then  forcibly  keep  possession  of  the  same 
—  that  these  acts  were  fraudulent"  This  instruction,  upon  the  hy- 
pothesis of  fact  assumed,  was  strictly  correct  with  the  doctrine  above 
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laid  down,  and  sa  amply  supported  by  authority.  If  such  acts  as  these 
are  not  in  law  fraudulent^  then  the  law  has  a  system  very  widely  dif* 
ferent  from  any  code  of  ethics  ever  before  promulgated  among  civil- 
ized men. 

The  only  objection  which  could  be  urged  against  this  instruction, 
and  the  denial  of  the  one  refused,  is,  that  there  was  no  evidence  tend- 
ing to  prove  the  fraud;  and  the  objection  involves  the  questions  on  the 
motion  for  a  new  trial.  In  passing  upon  such  questions,  as  we  have 
had  occasion  so  often  to  say,  we  do  not  sit  as  a  jury.  We  do  not  pro- 
fess to  try  questions  of  fact  on  appeal,  after  verdicts  or  findings.  We 
only  interfere  to  prevent  obvious  and  palpable  injustice  arising  from  a 
glaring  abuse  of  the  discretion  of  the  Court  below  in  refusing  to  set 
aside  a  verdict  when  it  is  without  any,  or  has  a  clearly  insufficient 
foundation  in  the  evidence.  Was  there,  then,  any  evidence  conducing 
to  show  that  this  fraud  had  been  committed?  or,  if  any,  was  that  evi- 
dence so  slight  as  to  create  no  serious  doubt  of  the  innocence  of  the 
parties  inculpated? 

The  proofs  in  cases  of  fraud  are  usually  circumstantial.  Frauds  are 
a  species  of  the  crimen  falsi,  vrfiich,  like  larceny,  are  not  done  openly. 
They  are  usually  shown  as  inferences  from  facts  edtablished,  rather 
than  as  facts  expressly  proven.  We  will  look  to  the  character  of  the 
transaction,  not  for  the  purpose  of  proving  thiB  imputed  fraud,  but 
for  the  purpose  of  ascertaining  whether  there  was  any  proof  worth 
weighing  of  its  existence. 

Looking  to  the  nature  of  this  transaction,  it  is  scarcely  to  be  sup- 
posed that  the  Butlers  would  be  willing  to  exchange  the  contract  they 
had  made  for  one  greatly  less  advantageous  to  them  in  its  terms,  with- 
out some  corresponding  benefits  or  protection.  The  facts  of  the  trans- 
action forbid  the  idea  that  this  was  a  sale  of  the  goods  in  payment  of 
the  old  debt;  the  qualified  possession —^ the  arrangements  as  to  the 
times  and  sums  in  payment  —  the  agreement  as  to  the  sureties  ^ — aU 
show  with  certainty  what  was  understood.  These  terms  were  settled 
on  the  eleventh  or  twelfth  of  December.  Butler  had  no  attorney  — 
Collins  had.  One  of  the  attorneys  of  Collins  was  to  go  on  the  note  for 
the  deferred  payments.  JTo  time  was  reserved  or  limited  for  the  giv- 
ing of  the  note.  The  partial  possession  and  bill  of  sale  was  meant  to 
be  a  security  with  the  arrangement  was  consunmiated.   On  the  evening 
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of  the  seTaiteenth  the  notes  were  signed.  No  exception  to^  the  Biire* 
ties  before  agreed  on  seems  to  have  been  made  or  communicated  to  the 
Butlers/  On  fbat  day  a  teleg^phic  dispatch  is  sent  to  L&mott  at  San 
Francisco,  to  come  to  Sacramento,  and  he  comes,  in  answer  to  it,  and 
buys  the  goods.  When  the  notes  are  presented  to  Collins,  he  refuses, 
or  declines,  to  look  at  the  notes,  and  said,  on  the  demand  of  Butler  to 
take  the  notes  and  give  up  the  hill  of  sale  and  store,  ^  he  would  not 
take  them/*  Butler  then  said,  as  the  witness  swears :  "  You  agreed 
to  take  these  notes  and  give  me  back  the  bill  of  sale.^  Collins  repliedt 
that  he  did  not  care  —  he  had  succeeded  in  getting  the  store  back  into 
his  possession,  and  he  did  not  intend  to  give  it  up  again;  and  that  he 
wanted  Mr.  Butler  to  leave  the  house,  and  not  stay  there  any  longer. 
Mr.  Butler  then  went  out  of  the  store,  and  Mr.  Lamott  commenced 
taking  down  the  hats,  for  the  purpose  of  taking  an  account  of  stock. 
Mr.  Collins  then  went  over  to  the  counter,  where  A.  J.  Butler  was 
engaged  in  brushing  a  hat>  and  told  him  he  had  no  business  tiiere,  and* 
ordwed  him  to  leave  the  house  forthwith.  Mr.  Collins  and  Mr.  Lamott 
then  took  possession  of  the  whole  stor^  and  have  held  it  ever  since. 
This  all  took  ]$lace  about  the  middle  of  the  day  on  the'eigliteenth  of 
December. 

The  only  objection  to  all  this  testimony,  as  conducing  to  prove  the 
original  fraud,  is,  that  it  is  matter  ex  post  facto,  and  though  it  may  he 
proof  of  fraud  or  bad  faith,  yet  it  is  not  proof  that  tile  fraud  was  in 
the  contract  itself.  In  eases  of  fraud,  the  rule  which  admits  testimony 
to  impeach  it  is  liberal,  both  in  civil  and  criminal  cases,  and  subsequent 
acts  are  frequently  resorted  to  for  the  purpose  of  showing  antecedent 
fraud.  So  far  does  the  rule  extend,  that  distinct  frauds,  contempora- 
neous in  their  perpetration,  are  admissible  to  prove  the  fraud  of  the 
transaction  under  investigation.  But  in  this  case,  the  fraud  being 
proven  in  reference  to  this  very  transaction,  the  date  of  the  criminal 
intent  must  necessarily  be  a  matter  of  inference  for  the  jury.  TSius, 
the  dealing  with  properly  to-day  as  his  property,  by  the  vendor,  is 
evidence  to  show  the  fraud  committed  in  a  sale  a  month  ago.  The 
subsequent  acts  are  illustrative  of  the  intent  and  character  of  the  first 
We  cannot  well  understand  why,  when  a  man  openly  violates  hia 
engagements,  so  as  to  give  a  false  and  fraudulent  effect  to  aomethlQg 
Tei..  zii.— 10 
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which  he  has  done  before,  a  jury  may  not  as  well  date  the  fraudulent 
[1  intent  from  one  period  as  another  of  the  transaction,  or  what  rule  of 

charity  requires  us  to  date  his  fraud  at  a  period  which  would  be  most 
advantageous  to  the  perpetrator  of  the  fraud.  If  a  man  goes  to  a 
livery  stable,  and  pretends  to  hire  a  horse  to  go  to  one  pointy  and 
starts  off  to  a  different  place,  in  a  different  direction,  and  there  sells 
him,  we  do  not  see  that  Courts  would  be  bound  to  presume  that  his 
original  motive  was  honest,  but  that  he  changed  it  afterwards. 

But,  apart  from  this,  the  declaration  of  Collins  already  quoted,  on 
the  eighteenth,  gives  color  to  the  transaction.  It  shows,  if  believed, 
a  purpose  reckless  of  moral  obligation,  and  is  a  dear  intimation  that 
the  only  or  main  purpose  of  the  arrangement  with  the  Butlers  was  to 
get  possession  of  the  store;  and  certainly  the  other  circumstances  are 
not  inconsistent  with  this  hypothesis.  But  all  that  it  is  necessary  to 
show  is,  that  there  was  evidence  tending  to  this  result;  and  upon  that 
question  we  have  no  sort  of  doubt 

The  other  point  of  appellant  is  better  sustained.  The  judgment  is 
as  well  for  the  value  of  the  goods  as  for  damages  sustained  by  the 
taking.  To  pnove  these  last,  the  plaintiffs  introduced  a  witness,  who, 
after  examining  the  books  of  the  plaintiffs,  based  his  calculation  of 
the  loss  they  sustained  upon  an  estimate  of  the  profits  (according  to 
their  previous  rate)  which  might  have  been  made  but  for  the  trespass. 
We  think  this  evidence  inadmissible.  The  plaintiff  could  not  recover 
the  value  of  the  goods  and  also  the  profits  iphich  might  have  been 
made  on  their  sale.  Although  the  plaintiff  may  not  have  been  con- 
fined to  the  exact  value  of  the  goods,  yet  the  standard  of  recovay 
sought  by  the  testimony  and  ruling  admitted  is  not  the  correct  one. 
There  waa  a  separate  finding  on  the  question  of  value,  and  also  of  the 
other  damages.  This  error  could  not  have  influenced  the  first  and 
general  finding.  The  plaintiff  has  announced  his  willingness  to  remit 
these  damages  improperly  allowed.  The  judgment  of  the  Court  bdow, 
therefore,  will  be  affirmed,  at  the  cost  of  the  respondents,  upon  their 
filing  a  remittitur  of  all  damages  assessed  by  the  jury^  exeept  the  value 
of  the  goods  a^  found. 
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McMillan  v.  EICHAEDS  et  aU 

When  a  ease  !t  appealed  from  the  District  Conrt  to  the  Supreme  Court,  and  tlie 
Supreme  Court  reverses  the  judgment  of  the  District  Court,  and  directs  the 
entry  of  a  final  Judgment,  such  Judgment  can  he  entered  hy  the  Clerk  of  tha 
District  Court  in  racatlon. 
The  act  of  the  aerk  In  entering  the  Judgment,  la  a  mere  ministerial  act 
The  Court  below  cannot  refuse  to  give  effect  to  the  Judgment  of  this  Court;  and 
a  Judgment  entered  by  the  Clerk,  In  such  case,  is  Just  as  binding  as  If  entered 
In  the  Supreme  Court  Itself. 

Appeal  from  the  Seventh  District,  County  of  Marin, 
The  facts  appear  in  the  opinion  of  the  Court 
/.  A.  McDougail  for  Appellant. 
0.  L.  Shafter  for  Bespondenta. 

Baldwin,  J^  delivered  the  opinion  of  the  Conrt — Tebby,  0.  J., 

concurring. 

An  appeal  was  taken  to  this  Court  from  the  District  Court  of  Marin. 
The  Court  rendered  a  judgment  of  reversal,  and  directed  the  Court 
to  enter  for  the  respondent  a  final  judgment  The  precise  judgment 
was  declared  in  specific  terma,  leaving  no  discretion  in  the  Court  below. 
It  was  in  substance  and  effect  a  final  judgment  and  disposition  of  the 
whole  subject  matter  by  this  Court:  **  The  Court  only  directing  th« 
lower  Court  to  perform  a  specific  ministerial  duty  of  registering  the 
decree  ordered  and  directed  by  this  Court^  The  Clerk  of  thedfiarin 
Court  entered  the  judgment  in  vacation.  A  motion  was  made  in  the 
Court  below  to  vacate  this  judgment  and  supersede  the  execution ;  also, 
for  a  motion  for  a  new  trial,  on  sundry  grounds.  This  motion  to 
vacate  being  overruled,  the  defendant  appeals. 

The  grounds  of  appeal  are :  The  judgment  entered  by  the  Clerk  is 
a  nullity,  the  Clerk  having  no  power  to  make  this  entiy  in  vacation. 
Unquestionably,  if  powers  judicial  in  their  nature  are  involved,  the 
Court,  and  not  the  Clerk,  must  exercise  them.  But  if  tiie  acts 
enjoined  by  the  Court  be  merely  ministerial  in  their  nature,  it  is  not 
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peroeiyed  why  the  Clerk  of  the  lower  Court  might  not  as  well  exercise 
them  as  the  Clerk  o£  this  Court. 

The  Practice  Act  (section  144)  provides  that  a  judgment  may  be 
entered  in  vacation;  and  section  358  seems  to  contemplate  that  a 
judgTnent  hj  the  Supreme  Court  may  be  in  like  manner  entered  by 
the  Clerk  of  the  District  Court.  This  question  has  been  expressly 
decided  by  this  Court  in  Marysville  v.  Buchanan,  (3  Cal.  214).  In 
that  case  the  Court  said : ''  When  the  plaintiffs  filed  the  remittitur  from 
this  Court,  they  applied  to  the  Clerk  and  obtained  aai  execution  for 
their  costs.  The  District  Court,  in  quashing  the  execution,  held  that 
the  Clerk  of  the  Di^iet  Court  had  no  power  to  issue  an  execution  for 
costs,  until  by  order  of  that  Court;  and  further,  that  it  was  the  duty 
of  the  Clerk  of  the  Supreme  Court  to  issue  all  executions'  and  costs 
accruing  in  this  Court  Both  of  these  positions  are  erroneoua.  By 
[statute,  (Practice  Act,  section  358)  the  remittitur  from  this  Court  is 
transmitted  to  the  Clerk  of  the  Court  below;  by  him  it  is  attached  to 
the  judgment  roll,  and  a  minute  of  the  judgment  of  this  Court  is 
weltered  on  the  docket^  against  the  original  entry. 

''  The  judgment  of  the  Court  then  stands  as  the  judgment  of  the 
District  Court.  If  tl^e  judgment  of  this  Court  orders  a  new  trial,  the 
01eifi  of  the  District  Cbxktt  will  proceed  to  plaoe  the  cause  <m  the  cal- 
endar; if  it  awards  costs,  he  will,  on  applicatioit  of  the  party  in  whose 
favor  it  is  given,  iasuie  execution  for  the  same.  In  either  oaae  he  acts, 
not  by  liie  authority  of  the  District  Courts  but  of  this  Court  Neither 
the  District  Court  nor  the  District  Judge  have  any  authority  to  pie- 
vent  the  inimediate  execution  of  the  judgment  of  this  Court  So  far 
as  the  appeal  is  concerned,  and  the  cOsts  consequent  thereon,  the  judg- 
ment of  this  Court  is  final.  It  is  unnecessary  to  wait  until  term  time. 
The  rule  in  force  in  some  States,  that  judgment  cannot  be  entered 
and  execution  issued  in  vacation,  has  not  existed  in  i^s  State.^'  See 
Practice  Act,  sections  144,  209. 

This  being  so,  the  judgment  ordered  by  this  Court  was  just  as  effec- 
iial,  and  as  conclusive  of  all  tiie  matters  involved  in  the  controversy, 
as  if^  instead  of  directing  the  Conrt  below,  or  its  Clerk,  to  enter  the 
judgment  directed,  it.had  been  entered  by  the  Clerk  of  this  Court 

We  do  not  fliink.  tha^  upon  the  afaowing  made  by  the  defendants, 
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the  jndgment'below  ought  to  have  been  set  acdde^  if  rendered  by  fhat 
Court  But  even  if  it  should^  and  this  Court  passed  upon  the  whole 
subject,  and  gave  its  judgment,  it  cannot  be  held  that  the  Court  belkyir 
could  refuse  to  give  effect  to  the  ^judgment  of  the  Supreme  Court 
The  matter  .was  res  adjudicata,  not  only  as  to  the  matters  of  averment 
and  proof  actually  in  the  peoord^  but  as  to  those  matters  which  might 
hare  been  introduced.  It  is  precisely  as  if,  instead  of  ordering  the 
Court  below  to  enter  the  judgment,  this  Court  had  itself  entered  it  oa 
its  records. 
The  judgment  of  the  Court  below  is  affirmed. 


WELLINGTON  v.  SBDOWiat 

T»  eoBstltiite  an  juip^nn^em  with!*  Um  la«il¥«ot  law,  then  mmt  1m  a  tntl  la 
tRTor  of  the  assignor  or  third  person. 

It  A  tells  his  property  to  B,  tn  consideration  of  so  tnnch  money  to  be  paid  ygf  B 
to  C,  tbongh  the  monvj  Is  to  be  paid  by  or  ont  of  a  sale  of  the  sooda,  tte  can- 
tract  la  not  YoUt  There  la  no  dlffeMnoe  Im  aooh  a  caaa  between  paying  to  ▲, 
and  paying  to  A's  order  or  creditor. 

Where  the  yendee  of  goods  Is  to  pay  part  of  the  pnrehase  money  to  the  eredltom 
of  his  vendor,  this  creates  no  trnst  tn  the  goods  sold  In  f&v«r  of  «neh  cMdltoa ; 
therefore.  In  an  aotton  Co  recOTcr  audli  goods,  the  foUowlng  InatrnctloB  to  tha 
Jnry  Is  Improper :  **  If  the  Jury  belleye  from  the  testimony,  that  the  agreement 
between  Stevens  A  Markley,  the  vendors  of  the  plaintiff,  was  that  the  plaintiff 
was  to  pay  certain  of  the  debta  of  his  Tvndors  mU  a/  aald  gooda,  than  that  fendi 
sale  as  against  the  othor  credftom  of  the  yendora,  is  fraudulent*' 

Where  a  Sheriff,  having  an  execution  against  8.  A  M.,  levied  it  upon  certain 
goods,  the  property  of  S.  ft  M.,  and  placed  them  In  the  hand!  of  W.  as  keeper, 
and  subaequently  the  execution  was  quashed,  and  between  that  tlma  and  the 
lasne  and  lety  of  a  new  ezscutloii,  W^  who  atUl  remained  in  posoesalon  of  the 
goods,  purchased  the  goods  of  8.  A  U.  :  ITeld^  That  such  purchase  is  valid,  and 
vested  the  property  in  W. 

Upon  the  levy  of  the  execution,  the  property  vested  in  the  BbertS  for  eertala 
pnrposea;  his  title  was  only  aqnalUled  title,  which  waa  defeated  by  the  quash- 
ing of  the  execution ;  the  title  then  returned  to  8.  A  If . ;  they  could  discharge 
the  Sheriff  from  the  duty  of  returning  the  property  to  them,  which  ^ey  did  by 
the  sale  to  W.    The  poaaestion  iraa  changed  by  the  loty  of  tha  fliat  ( 
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Iff  tbe  Sheriff,  and  his  taking  and  keeping  the  goods;  so  that  the  sabseqne&t 
sale  by  the  defendants  in  execution  to  W.,  was  not  Told  hj  force  of  the  statote 
reqnlrlng  possession  to  accompany  and  follow  sale. 

Where,  at  the  time  of  the  Ictj  of  the  second  eseentloD,  the  goods  first  levied 
upon  were  mixed  with  others  which  W.  had  also  bought  of  8.  ft  H^  whidi  last 
goods  were  alleged  to  be  liable  to  the  execution:  Heid,  That  if  th«y  were  so 
mixed  or  confounded  with  other  goods,  as  that  they  could  not  be  identlfled  or 
distinguished,  and  W.  failed  to  point  ont  to  the  Sheriff,  or  designate  the  goods 
which  were  not  subject  to  execution,  the  Sheriff  could  not  be  liable  for  lerylng 
on  the  whole.  But  tbe  Sheriff  would  be  bound,  after  the  lery,  on  notice  to  htm 
of  the  goods  not  liable,  to  restore  them ;  but  this  notice  must  be  speelllc,  appris- 
ing him  of,  and  designating,  the  particular  goods  improperly  seised,  and  must 
be  given  previously  to  suit  brought. 

Such  a  question  is  one  of  fraudulent  intent,  to  be  left  to  the  jury  upon  the  fseti, 
and  is  not  one  of  those  cases  which  the  Oamrt  Is  authorised  to  ptonoaacs  to  be 
fraudulent  as  matters  of  law. 

Appeal  from  the  Fifth  District,  Couiiiy  of  Tuolumne. 
The  facts  sufiBciently  appear  in  the  opinion  of  the  Court 
H.  P.  Barber  for  Appellant. 

There  are  two  fatal  errors  in  the  charge  of  the  Court 
,  I.  This  was  an  action  of  replevin  brought  against  defendant  by 
the  vendee  of  certain  goods  and  chattels,  the  sale  being  allied  fraud- 
ulent It  was  proven  that  after  the  transfer  the  vendee  had  taken 
possession  of  the  premises^  and  had  purchased  goods  in  his  own  nanv 
and  on  his  own  aooount,  in  San  Francisco^  to  the  amount  of  $5,000, 
which  were  levied  on  by  the  defendant,  under  an  execution  against 
The  vendors  of  plaintiiT,  and  in  regard  to  which  plaintifF  contended 
that  the  execution  could  afford  no  possible  justification,  inasmuch  as 
those  goods  were  undoubtedly  the  property  of  plaintiff,  and  the  execu- 
tion was  against  one  Markley.    The  Court  charged : 

^^  That  if  plaintiff  did  not  notify  and  point  out  to  the  Sheriff,  at  Ae 
time  of  levy,  such  goods,  then  they  were  the  same  as  any  other  por- 
tion of  the  goods  sold  by  Markley  to  Wellington,  the  plaintiff,  and 
phdntiS  could  not  recover  for  them/' 

Now,  in  the  first  place,  the  Sheriff  was  directed  by  the  execution  to 
levy  on  the  goods  of  Markley,  and  if  he  levied  on  the  goods  of  Wel- 
isogton^  he  did  it  at  his  peril,  ^nd  must  take  the  risk. 
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Secondly.  It  was  immaterial  whether  a  demand  were  made  at  the 
time  of  levy,  or  at  any  other  time  before  suit  bronght.  • 

Thirily.  The  Ootirt  entirely  nsurped  the  province  of  the  jury,  in 
stating  that  such  goods  **  were  the  same  as  any  other  portion  of  the 
goods  sold  by  Markley  to  Wellingtons  and  plaintifF  could  not  recover 
for  them.** 

*A  peremptory  direction  to  the  jury  to  find  in  a  given  way,  is  a 
clear  nsnrpation  on  the  part  of  the  Conrt,  depriving  them  of  all  power 
and  discretion.  It  is,  in  effect,  deciding  the  issue,  and  finding  the 
verdict  for  them.^  3  Graham  &  W.  on  New  Tr.,  p.  738  et  seq,;  11 
Wendell,  83;  19  Wendell,  402. 

The  reason  applicable  to  such  a  case  is  very  Inddly  laid  down  in 
N.  Y.  Tire  Ins.  Co.  v.  Walden,  12  Johns.  R.  512.  See,  also,  Dau- 
miel  V.  Oorham,  6  Call.  R.  43. 

H.  The  Court  also  charged,  ^  That  if  the  jury  believed  from  the 
evidence  that  the  agreement  between  Stevens  &  Markley,  the  vendor? 
of  the  plaintiff,  was,  that  the  plaintiff  was  to  pay  certain  of  the  debts 
of  his  vendors  out  of  said  goods,  then  that  such  sale,  as  against  the 
other  creditors  of  the  vendors^  is  fraudulent'' 

Here  is  a  charge,  if  possible,  more  erroneous  than  the  other: 

First.  This  charge  does  not  include  plaintiff  at  all,  but  instructs  the 
jury  that  if  his  vendors  agreed,  etc.  His  vendors  might  well  have  so 
agreed,  without  any  agreement  or  even  knowledge  on  his  part  We 
apprehend  their  agreement  coxdd  not  affect  his  rights. 

Secondly.  The  charge  was  erroneous  in  point  of  law;  it  was  a  direct 
charge  to  the  jury,  that  if  a  debtor  prefer  one  creditor  to  another,  the 
transaction  is  fraudulent  —  a  doctrine  opposed  to  all  authority,  and 
specially  denied  in  a  late  case  decided  by  this  Court  —  Dana  v.  Stan- 
ford, 10  Cal.  R.  269  — where  the  Court  says  that  it  is  no  part  of  the 
policy  of  the  law  to  inhibit  the  application  of  property  "to  the  pay- 
ment of  one  debt  rather  than  another.'^ 

It  was  charged  as  absolutely  fraudulent  of  itself;  or,  in  other  words, 
was  a  positive  direction  of  the  jury  to  find  for  defendant  because  the 
sale  was  fraudulent. 

Even  had  such  a  sale  been  evidence  of  fraud  in  law,  the  charge 
would  have  been  altogether  too  broad«  Williams  v.  Cheesebrough,  4 
Conn.  R.  866. 
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Our  statute  contaiiifi  but  one  eoBcluiive  eyidence  of  fraud  per  se^ 
the  possession  of  the  Tender  after  sale.  All  other  cixcifunstanceB  must 
be  left  to  the  jury  as  evidences  of  fniud^  but  not  as  rendering  a  sale 
fraudulent  per  &$, 

Wliere  the  charge  of  the  Court  has  a  tendenQr  to  make  an  erro- 
neous impression  upon  a  jury^  and  mislead  them  in  their  views  of  the 
case,  a  new  trial  will  be  granted.   Benham  v.  Caiy,  11  Wendell^  83. 

Eeydenfeldi  for  respondent 

The  first  point  of  error  assigned  is  clearly  answered  by  the  case  of 
Daumier  v,  Oorham,  6  Cal.  B.  43^  and  cases  there  cited  in  a{Q)elIaBf  s 
briet  It  is  there  held,  that  the  SberiJff  is  not  a  trespasser  A  imtio 
where  the  goods  of  the  plaintiff  are  mingled  with  those  of  the  defend- 
ant in  execution;  but  that  tq  eonatitnte  him  a  trespass^^  the  goods 
claimed  must  be  specified,  and  a  demand  made  for  them^  followed 
by  a  refusal  to  deliver. 

This  principle  is  the  same  ai|  that  applied  to  private  persons  where 
there  is  a  mixture  of  goods  by  one,  so  that  the  ownership  of  separate 
parcels  cannot  be  distinguiehed.  It  is  founded  upon  aolid  reason  and 
sound  common  sense. 

In  looking  at  the  facts  of  this  case  in  reference  to  this  point,  it  will 
be  seen,  that  —  1st.  The  goods  bpught  in  San  Francisco  by  Welling- 
ton were  not  specified  or  pointed  out  to  the  Sheriff  at  the  time  of  the 
levy,  or  at  any  time  afterwards. 

2.  That  they  were  not  demanded  at  any  time. 

3.  It  was  not  shown  or  proved  what  they  consisted  of  on  the  trial 
of  this  case. 

4.  Not  even  their  value  or  qiproximate  value  was  attempted  to  be 
shown. 

Now,  the  charge  asked  of  the  Court  by  the  plaintiff  is  equivalent  to 
an  admissjon  of  the  fraudulent  purpose  of  the  transfer  from  Markley 
ft  Stevens  to  plaintiff.  That  being  the  case,  the  plaintiff  could  not  re- 
cover the  goods  so  transferred;  and,  therefore,  if  he  conld  recover  at 
all  for  other  goods  which  had  been  mingled  with  them,  he  must 
have  shown  what  they  were^  and  their  value. 

2.  The  last  remark  may  be  very  abundantly  applied  to  the  instruc- 
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tion  giwen,  which  is  relied  upon  as  the  second  and  only  other  point  df 
error.  The  yery  instruction  asked  by  the  plaintiff,  which  is  considered 
in  the  first  point,  admits  the  fmnd  of  tiie  plaintiff. 

The  record  substantiates  this  fraud  beyond  any  question.  Not  only 
does  the  evidence  disclose  the  fraud,  but  it  shows  a  state  of  facts  which 
rendered  the  sale  absolutely  Toid  per  se,  and  left  no  question  open  for 
discussion.  It  seems  that  after  the  Sheriff  levied  on  the  goods  the 
first  time,  Wellington,  the  plaintiff,  became,  in  the  language  of  the 
stst^nent,  his  receiptor  for  the  good^;  in  oliier  words,  he  was  liie 
Sheriff's  officer  to  take  charge  and  custody  of  the  goods :  thus  stand- 
ing in  relation  to  them  in  the  Sheriff's  place,  and  being  the  trustee  or 
agent  of  both  creditor  and  debtor.  This  was  on  the  twentieth  Norem* 
ber.  Six  days  afterwards,  to  wit,  iiie  twenty-seventh  of  November, 
the  plaintiff,  still  holding  the  capacity  of  custodian  of  the  goods,  and 
being  in  possession  of  them,  obtains  a  bill  of  sale  of  them  from  the 
drfsmdants  in  execution.  At  tiie  next  term  of  the  Court  the  execution 
is  set  aside  for  want  of  a  seal,  and  a  new  execution  issued  and  placed 
in  the  hands  of  the  Sheriff. 

During  all  this  time  the  goods  are  in  Wellington's  possession  as 
Sheriff's  otScer;  that  position  of  trust  has  never  been  surrendered, 
and  could  not  be  except  by  a  delivery  back  to  the  Sheriff.  The  pos- 
sesfldon  of  Wellington  was  therefore  ihe  possession  of  the  Sheriff,  and 
there  could  not  be  a  trespass  in  the  Sheriff  in  taking  back  what  he  had 
not  parted  with. 

Nor  eouM  Wellington  avail  himself  of  his  position  as  trustee  to  de- 
rive any  benefit  or  advantage  to  himself,  to  the  detriment  of  his  cestuis 
que  irusi,  and  more  especially  to  the  detriment  of  the  Sheriff,  who 
had  never  parted  with  the  possession  of  tiie  goods,  and  was  therefore 
liable  to  €he  {dainttff  in.  execution  to  the  extent  of  flieir  value. 

BAximiN,  J.,  delivered  tiie  opinion  of  flie  Court — Tbbbt,  0.  J^., 
CGncnrprng. 

Trespass  tor  taking  certain  goods. 

The  defendant  Jusfified  as  Sheriff,  ckiihing  that  he  had  executed 
against  Stevtos  aiid  Harkley,  and  that  these  goods  were,  at  tiie  time 
afiiielevy,theirptoperty,  or  subject  to  the  levy.    The  case  was  tried 
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by  a  jury^  and  the  errors  assigned  were  instruction  given  and  refnaed 
by  the  Court.  There  was  proof  of  ezecutipn  at  the  suit  of  one  Band 
against  Stevens  and  Markley^  levied  on  these  goods,  and  that  the  exe- 
cution was  afterward  set  aside  by  tiie  Court  for  irregularity.  The 
goods  on  this  levy  were  put  in  the  hands  of  a  receiptor  (or  keeper). 
After  the  writ  was  set  aside^  another  issued  which  was  levied  on  these 
goods.  But  before  the  issuance  of  this  last  execution  —  on  the  twenty- 
seventh  November  —  these  defendants  executed  a  bill  of  side  of  the 
goods  levied  on,  to  plaintiffs.  Tlie  last  execution  issued  on  the  twenty- 
eighth  of  June,  1858,  and  was  levied  on  the  goods  sold  to  plaintiff,  and 
also  upon  certain  other  gooda  bought  subsequent  to  the  sale  by  the 
plaintiff. 

A  demand  by  the  plaintiff  was  made  on  the  Sheriff,  January  2, 1858^ 
and  refused.  Wellington  was  the  receiptcn*,  and  had  the  possession, 
or  claimed  to  have  the  possession  of  the  goods,  at  the  time  of  his  pur- 
chase, and  of  the  levy  of  the  last  execution;  and  these  goods  were 
with  other  goods  in  the  former  place  of  bnsiness  of  Stevens  and  Mark- 
ley  —  these  last  having  been  brought,  as  it  was  claimed  by  Wellington, 
of  other  persons  since  the  levy  of  the  first  exeoution.  No  notice  or 
description  of  these  last  goods,  nor  any  designation  of  them,  was  given 
by  Wellington  at  the  time  of  the  levy  or  before  the  bringing  of  the  snit 

The  first  execution  was  set  aside  on  the  ground  that  there  was  no 
seal.  No  appeal  was  taken  from  that  decision,  but  it  appears  to  have 
been  acquiesced  in,  and  a  new  execution  issued  and  levied* 

The  Court  instructed  the  jury,  "  if  the  jury  believe,  from  the  testi- 
mony, that  the  agreement  between  Stevens  and  Markley,  the  vendors 
of  the  plaintiff,  was,  that  the  plaintiff  was  to  pay  certain  of  the  debts  of 
his  vendors  out  of  said  goods,  then  that  sudi  sale  as  against  the  other 
creditors  of  the  vendors  is  fraudulent  This  is  not  the  law,  as  was 
held  in  Stanford  v.  Dana,  10  Cal.  269.  To  constitute  an  assign- 
ment within  the  insolvent  law,  there  must  be,  a  truat  ia  favor  of 
the  assignor  or  third  persons. 

tf  A  sells  his  property  to  B,  in  consideration  of  so  much  money  to 
be  paid  by  B  to  C,  &ough  the  money  is  to  be  pai4  by  or  out  of  a  sale 
of  the  goods,  the  contract  is  not  voidL    There  is  no  difference  in  sach 
9  ease  bet^ween  paying  to  A  and  paying  to  A's  ordq?  or  creditor. 
-    We.  do.  not  understand  the  evidence  to  go  farther,  tl^u^'  that  the  ooth 
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sideration  of  the  sale  by  Markley  aotdSteyenB  to  Wellington  was  that 
Wellington  was  to  .pay  part  of  the  purchase  price  to  the  creditoiB  of 
this  firm;  bat  this  created  no  trust  in  the  goods  assigned  in  favor  of 
those  creditors.  Therefore  this  agreement,  even  if  proved  —  as  the 
instmction  supposes  —  did  not  invalidate  the  contract.  We  cannot  say 
what  influence  this  instruction  had  on  the  verdict 

It  is  argued,  that  if  Wellington  was  in  possession  of  the  goods  levied 
on  by  the  first  execution,  as  receiptor  for  the  Sheriff,  he  could  set  up 
no  title  by  purchase  of  the  defendants  in  execution  i^nst  the 
Sheriff;  that  his  possession  was  on  a  mere  baHment  from  the  Sheriff, 
whose  title  he.could  not  dispute.  Upon  the  quashing  of  the  execuiioii, 
he  was  bound  to  return  the  property  to  the  Sheriff,  that  the  Sheriff 
might  deal  with  it  according  to  law.  That  the  property  in  the  keep- 
ing of  the  receiptor  was,  in  contemplation  of  law,  in  ihe  actual  hands 
of  the  Sheriff,  who,  on  receiving  the  last  ezecutioii,  mi^t  at  once 
have  levied  on  it,  and  that  there  was  no  auch  change  of  possession  as 
protected  it  ;within  the  statute  from  the  creditors  of  the  d^endant. 

We  think  differently.  However  suspicious  the  purchase  of  the  re- 
cdptor  under  the  circumstances,  and  however  strong  its  tendency  to 
prove  fraud  and  collusion,  yet  the  sale  was  not  necessarily  void.  After 
and  by  the  levy  of  the  first  execution,  the  property  became  changed; 
it  vested  in  the  Sheriff  for  certain  purposes;  but  this  was  only  a  quali- 
fied title  of  the  Sheriff.  The  defendants  might  sell  the  property  sub- 
ject to  the  process.  When  the  execution  was  quashed  the  levy  fell 
with  it.  The  title  would  then  have  returned  to  the  defendants  in  ex- 
ecution, but  for  their  sale  to  Wellington.  The  Sheriff  would  have 
been  bound  to  return  the  good^  to  the  defendants.  But  this  duty  of 
the  Sheriff  was  due  to  the  defendants,  and  they  could  discharge  the 
Sheriff  from  it.  If  they  had  been  Ae  reeeiptOTB,  xihquestionably  they 
would  not  have  been  bound  to  return  the  goods  to  the  Sheriff  in 
order  that  the  Sheriff  might  hand  them  back  to  thenu  Neither  would 
their  vendee^  The  possession  was  changed  by  the  levy  of  the  first 
execution  \ff  the  Sheriff,  and  his  taking  and  keeping,  the  goods;  so 
that  the  subsequent  sale  by  the  defendants  in  execution  to  Welling- 
ton was  not  void  by  force  of  the  statute  requiring  possession  to  ao- 
comiMuiy  and  foUpTf  a  senile,  .     .  i.. 
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It  seems  thftt  Qiese  goods  so  sdM  were  mixed  witii  other  goods  sub- 
seqaently  bought  by  Wellington;  and  the  Sheriff^  by  virtoe  of  flie 
last  execution,  levied  on  tiieee  snbseqnenily  acquired  goods  as  well  as 
those  first  seised. 

If  the  goods  first  bonght  were  f  randtilently  sold  to  Wellington,  ihsy 
were,  of  course,  subject  to  the  exeention;  and  if  they  were  so  mixed 
or  confounded  with  other  goods,  as  that  they  could  not  be  identified  or 
distuiguished,  and  Wdliiftgton  failed  to  point  out  to  the  Sheriff,  or 
designate  the  goods  which  were  not  subject  to  execution,  the  Sheriff 
could  not  be  liable  for  levying  on  the  whole.  But  the  Sheriff  would 
be  bound,  .after  the  leyy,  on  notice  to  him  of  the  goods  not  liabk^  to 
restore  them;  but  this  notice  must  be  specific,  apprising  him  of  and 
designating  the  particular  goods  improperly  seized,  and  must  be  giren 
previously  to  suit  brought.  We  do  not  understand  that  the  cate  of 
Daumiel  r.  GtorJntm,  6  Cal.  43,  goes  any  farther  than  this. 

The  whole  question  is  one  of  fraudulent  intent,  to  be  left  to  tiie 
jury  upon  the  f acts»  and  is  not  one  of  those  cases  which  ihe  Court  is 
authorized  to  pronounce  to  be  fraudulent  as  matters  of  law. 

The  rulings  of  the  Court  below  are  not  in  accordance  with  these 
views;  and  the  jud^ent  is  reversed  and  cause  remanded,  that  it  may 
be  retried  on  the  principles  indicated  in  this  opinion. 


V  -  ^  ■ 


HART  «.  OAVBN. 

The  UirltUtim  bad  Hm  risM  to  provMt,  to  the  Act  kBowB  as  «b«  ConolldfttloD 
Act  for  the  GoTemment  of  the  City  and  Coaatr  of  8aa  VraBciaeo,  that  the 
ownen  of  lota  In  taid  cfly  should  keep  the  streets  In  front  of  their  lota  in  repair. 

Where  the  owner  of  a  lot  neglects  for  three  dayi,  after  notice  from  the  Superin- 
tendent of  Pnblie  Streets  of  said  dty,  to  repair  tHaatraet  In  front  of  his  lot,  the 
Superintendent  has  the  right  to  maka  a  oontra^t  tot  that  pnrpoaa;  and  an 
action  will  lie  In  the  name  of  the  partj  performing  the  work  against  the  owner 
of  the  lot  adjacent  for  the  amoont 

Appeal  from  the  County  Court  of  ibs  Oitj  and  County  of  San 
Frandsca 
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This  was  an  action  by  the  plaintiff^  who  was  employed  by  the  Super* 
intendent  of  Public  Streets  of  the  City  and  County  of  San  Framsco, 
to  repair  the  street  in  front  of  the  lot  of  defendant  —  he  (the  defend- 
ant) having  n^gleeted  to  do  so,  after  notice  from  the  Superintendent 
to  that  effect 

The  action  was  originally  commenced  in  a  Justice's  Court,  and  was 
appealed  to  &e  County  Court,  whe»e  the  cause  was  tried  withoiit  a 
jury,  and  a  judgment  rendered  for  plaintiff ;  from  which  the  defendant 
appealed  to  this  Cowrt  The  f  aats  sn£Sciently  appear  in  the  (^imon  of 
tte  Court* 

E.  Cook  for  Appellant, 

/.  J.  Papy  &  N.  Holland  for  Bespondent 

Bauiwin,  J.,  delivered  the  opinion  of  the  Oomrt-^THunr,  0«  J., 
coneurring. 

The  fifiyrsixth  section  of  the  GonsoLid&tion  Act,  applicable  to  the 
0%  of  San  Franoiaeo^  passed  April  19th,  185S,  provides  that  each 
owner  of  lots  fronting  on  streets  which  have  been  planked  and  graded, 
shaU  keep  the  same  in  Irpj^t  of  his  lot  in  repair,  at  his  own  expense : 
and  the  Superintendmt  of  Puhlic  Streets  and  Highways  shall  require 
of  such  owner,  by  verbal  or  written  notice,  to  make  the  repairs.  By 
aeetion  fifty-sevei)^  if  such  repairs  wcb  not  con^nenced  within  three 
days,  (after  notice  given  as  aforesaid)  and  diligently  and  without  any 
interzuptiOA  proseouted  to  completion,  the  Superintendent  ^hall  em- 
I^y  any  suiitahle  pecqon  apply^g.  to  do  the  work  at  the  expense  of  the 
tenant  and  owner,  or  occupant,  at  a  reasonable  price,  to  be  d^^nnined 
bj  the  said  Sioperintendent 

In  tiiia  caae,  the  d^Sendant  was  the  owner  of  the  properly,  a^d  had 
notioo  tor  repair,  whieb  1^  declined  doings  ^ni  the  Supei^inAendent 
made  the  contract  to  repair  with  the  plaintiff^  who  did  the  wprk;  and 
the  qpeakicnLis  as  to  defendanfa  liability  lor  the  price*  Sectjon.  i^- 
nine  provides  that  9^  %eiqon  may  be  i^tituted  by  the  coolraqtor  upd^r 
these  drcumstances* 

Though  no  privity  of  contract  exists  between  the  plaintiff  and  de- 
fendant)  yet  if  the  Legislature  had  a  right  to  require  this  duty,  or  to 
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lay  this  burden  upon  the  owner,  we  suppose  that  the  power  to  provide 
for  the  collection  of  the  eum  in  this  way  cannot  be  disputed.  There  is 
no  difference  between  the  power  to  authorize  a  suit  in  the  name  of  the 
Tax  Collector,  or  the  State,  or  county,  and  in  tbe  name  of  the  con- 
tractor; the  mode  of  enforcing  this  obligation  being  mere  matter  of 
remedy  following  the  right 

Some  provision  being  necessary  for  repairing  the  streets,  {he  mods 
by  which  this  is  done,  if  it  be  uniform  and  equal  in  its  operation,  must 
be  left  to  legislative  discretion.  This  duty  of  repairing  the  streets  is 
in  the  nature  of  a  public  burden  or  tax,  and  we  do  not  see  that  the 
mle  adopted  applying  to  all  the  streets  of  a  municipaliiy,  is  not  as  near 
an  approximation  to  uniformity  as  could  well  be  attained.  Absolute 
justice  in  the  operation  of  human  .laws  is  impossible;  there  is  no  rule, 
however  just  in  its  general  working,  which  has  not  its  exceptional 
ihstaticw  of  hardship;  and  especiaUy  in  the  lesultB  of  the  taxing 
power  is  this  incurable  infirmity  of  laws  to  secure  exact  and  equal 
justice  to  all  those  upon  whom  they  operate,  apparent.  No  tax  law 
could  ever  stand  if  subjected  to  a  rigid  test  on  the  score  of  uniformity. 
All  we  can  expect  is  a  general  equality  of  operation;  and  we  think  fliat 
this  is  secured  by  this  Act 

Regarding  this  obligation  as  creating  b  tax  to  the  extent  of  the 
needed  repairs,  which  the  Legislature  had  a  right  to  impose,  and  the 
giving  of  the  action  to  the  contractor  as  merely  the  remedy  to  eoiforce 
it,  We  think  that  the  judgment  of  the  Court  below  on  the  faets  was 
right 

If  an  unreasonable  contract  were  made,  or  unreasonable  repairs 
required,  or  advantage  were  taken  by  fraud  or  otherwise,  the  case 
might  be  different. 

We  decide  here  the  precise  case  before  us,  and  nothing  more  —  the 
case  of  the  liability  of  an  owner  for  repiairs  in  front  of  his  Itft  on  a 
graded  and  planked  or  paved  street,  in  a  proceeding  to  leoorer  on 
a  fair  and  just  contract 

The  cases  in  9  Dana,  821,  and  in  19  Ohio,  418,  dted  by  tbe  re* 
spondent,  folly  sustain  tiie  principles  of  this 

The  judgment  is  aflSrmed. 
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Id  tn  aetl<m  upon  a  promissory  note  psyabte  ''on  demand,  after  date,**  It  Is  not 
nacessavy  to  abow  actual  demand  before  bringing  anlt.  The  taatitntlon  of  suit 
la  a  demand.  * 

A  judgment  will  not  be  set  aside,  on  the  application  of  a  creditor  of  the  Judg- 
ment debtor,  upon  the  ground  that  the  judgment  was  taken  for  more  than 
was  actually  due  upon  the  note,  when  It  appeara  that  a  mistake  of  a  few  cents 
only  waa  made  in .  calculating  the  interest  doe  opon  tha  aotsk 

Afpxajl  from  the  Fourth  Diatrict,  Coualy  of  San  Fxanciaco. 

This  was  a  bill  to  set  aside  a  judgment  upon  the  ground  of.  fraud, 
and  for  an  injunction  restraining  the  collection  of  the  judgment 

The  facts  are  thus. stated  by  die  Cou^t: 

^'It  appears  that  Dukes  executed  a  note  for  $3^000,  in  favor  of 
Jacobs,  on  the  twentieth  of  October^  1857,  payable  <m  '  demand,  after 
date/ 

^*  Suit  was  commenced  on  this  note  on  the  nineteenth  of  November^ 
and  judgment  taken  on  the  first  of  December. 

^  Plaintiffs,  who  are  judgment  creditors  of  Dukes,  seek  to  set  amdo 
this  judgment  as  fraudulent.  No  actual  fraud  is  shown;  the  objei^ 
tions  urged  by  the  appellant  being  that  the  judgment  is  fraudulent  in 
law;  because  —  First.  The  suit  by  Jacobs  was  conunenoed  before  tbe 
note  was  due;  and.  Second.  Judgment  was  taken  for  more  than  was 
actually  due  on  the  note/'  ,. 

The  Court  below  decreed  that  the  judgment  of  Jacobs  be  jet  aside 
as  to  all  over  the  sum  of  $3^000,  and  as  to  that  amount  the  judgment 
stand;  and  the  attachment  issued  and  levied  in  the  suit  of  Jacobs  v- 
Dukes,  have  priority,  as  a  lien  upon  the  property  seized,  over  tiiat  of 
the  plaintiffs,  as  to  the  amount  of  $3,000  and  costs  of  suit  Plaintiffs 
appealed  to  this  Court. 

C.  y^  Qrey  for  Appellants. 

I.  The  note  on  which  suit  was  brought  was  not  due- at  the  time 
suit  wa9  brought. 

II.  Judgment  was  taken  for  a  larger  amount  than  was  owing  at 
the  time  of  taking  said  judgment 
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If  either  of  these  grounds  be  true,  this  Court  has  held  it  yitiates  tho 
judgment.  See  Taaffe,  McCahill  &  Co.  v.  Josephson  §t  ol.,  7  Cal. 
Rep.  352. 

The  judgmoit  is  taken  by  default 

The  proposition  is  weU  settled  that  a  default  oonf eases  nothing  but 
what  is  well  pleaded. 

Now,  what  is  averred  in  Jacobs'  complaint?  This,  and  nothing; 
more :  That  Dukes^  on  the  twenty^eighth  of  Oetober,  made  his  prom- 
issory note,  whereby  he  promised  to  pay  on  demand,  after  date,  tho 
sum  of  $3,000,  with  interest. 

The  note  mentioned  is  not,  as  will  be  teen,  what  is  familiarly  knoNvn 
as  a  demand  note.    It  is  payable  on  demand,  after  date. 

The  conclusion  is,  therefore,  clear  and  irresistible,  that  before  it 
could  become  due  tiiere  must  be  a  demand  upon  the  maker  after  tho 
day  it  was  made  and  bore  date.  It  was  a  note  payable  at  a  futuro 
day. 

It  is  clear,  fiiat  the  parties  had  in  contemplation  at  the  time  of 
making  it,  that  it  should  become  due  in  the  future,  and  to  e?ery  word 
of  ttie  contract  between  them  effect  must  be  given.  Dixon  v,  Nuttall, 
1  Crompton,  Meeson  &  Hoscoe,  307 ;  6  Carr.  &  Payne,  320. 

But  this  Court  has  decided  that  the  payee  of  a  note  has  the  whole 
of  the  day  on  which  it  falls  due  in  which  to  pay  it,  and,  therefore,  that 
a  suit  commenced  on  that  day  is  premature.  Welcombe  v.  Doc^  et 
dl.,  3  Cal.  260;  McFariand  et  ah  v.  Pico  et  al,  8  Cal.  R.  «2«. 

But  there  is  still  another  reason  why  this  note  cannot  be  considered 
as  due.  Were  it  a  note  by  its  terms  payable  simply  on  demand,  it 
wtrald  be  entitled  to  days  of  grace,  for  tiie  Statute  of  this  State  passed 
April  2a,  1861,  (Wood's  Digest,  p.  73)  provided  that  days  of  gracs 
shall  be  allowed  on  all  except  sight  billB  or  drafts. 

HI.  Was  judgment  taken  by  Jacobs  against  Dukes  for  a  larger 
amount  than  was  owing  af  the  time  of  taking  it? 

The  note  produced  promises  to  pay  on  demand,  after  date,  without 
grace,  $3,000. 

That  would  entifle  the  holder  to  $3,000  when  demanded  after  date; 
and  interest,  if  payment  was  not  then  made,  to  run  from  the  time  pay- 
ment was  demanded:  for  the  principle  is  well  settled,  and  our  law  is. 
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interest  does  not  run  on  a  note  payable  on  demand^  until  after  demand 
made  and  default  of  payment.  The  complaint  was  filed  the  nineteenth 
of  Noyember;  it  asks  for,  and  fbe  judgment  gives^  iaterest  from  the 
date  of  the  note,  to  wit,  twemi^-eighth  of  Oetober. 

Harmon  Ji  Labatt  for  Bespondents. 

I.  Notes  "  on  demand  "  are  due  at  once  on  the  day  of  their  date. 
These  words  are  conceded  to  import  simply  that  there  is  a  subsisting 
debt  then  due.  The  idea  that  a  formal  demand  of  payment  before  suit 
is  essential  to  complete  plaintifiP a  right  of  action,  and  that  then  the 
maker  has  the  whole  day  of  demand  to  pay,  is  joot  sustained  by  any 
good  modem  authority.  On  the  contrary,  a  snit  is  a  demand,  and  the 
only  demand  necessary.  ''  The  demand  is  not  pareel  of  the  contract'' 
Story  P^m.  K.,  sec.  29;  Wemnan  v.  Mohawk  Ins.  Co.,  IS  W^d. 
268,  and  cases  cited;  1  Monroe,  207;  13  Mass.,  p.  136. 

II.  The  note  being  due  the  day  after  its  date,  October  28th,  was 
due  October  29th,  and  drew  interest  from  that  time. 

Appellant  assumes  it  to  be  settled  law  that  interest  does  not  vm.  on 
notes  ^'  on  demand,''  nntU  after  demand.  For  this  doctrine  he  relies 
upon  general  law. 

Now,  although  the  role  is  so  laid  down  in  many  authorities,  partacn- 
larly  where  nothing  is  said  about  interest  on  the  f  aee  oi  the  note,  still 
it  is  also  held  difiEorenUy  by  other  amthoriiies ;  and  the  ^ort  hm  been 
to  make  the  rule  accord  with  the  sense  of  the  thing,  to  wit^  thai  all 
notes  or  claims  should  bear  interest  from  the  time  they  are  duA. 

But  in  this  State  the  statute  has  settled  the  law.  In  Wood^s  Cal. 
Dig.  551,  the  Court  will  find  that  ten  per  cent,  per  annum  interest  is 
allowed  '^for  aU  moneys  after  they  become  due  on  any  bond,  bill, 
promissory  note,  or  other  instnunent  of  writing  *  *  ^  fbr  money 
lent,  for  money  due  cm  the  settlement  of  accounts,  from  the  day  on 
which  the  balance  is  ascertained,  and  for  money  received  to  the  use 
of  anothw." 

£}?en  under  the  English  rule,  a  note  promising  to  pay  **  £1,600  on 
demand,  with  lawful  interest/'  dsew  inteicst  from  date    Weston  v. 
Tomilson,  cited  in  Chitty  on  Bills,  (10  Anu  «&)  681,  note  {$.) ; 
Ro£Eey  v.  Orunwell,  2  Perry  ft  Day.  856. 
ToL.  xn.— 81 
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III.  The  judgment  in  Jacobs  v.  Dukes  is  not  for  more  than  was 
due. 

This  proposition  follows  necessarily  from  the  preceding  one.  If  tte 
money  was  due  on  the  twenty-ninth  of  October,  1867,  a  calculation  of 
interest  on  $3,000  from  that  day  to  December  Ist,  the  day  of  entering 
the  judgment,  will  give  $27.50,  the  exact  amount  computed  by  tbc 
Clerk. 

Tebry^  C.  J.,  delivered  the  opinion  of  the  Court — Field,  J.,  and 
Baldwin,  J.,  concurring. 

Neither  of  the  points  in  this  case  are  well  taken. 

The  note  was  presently  due,  and  it  was  not  necessary  to  show  any 
actual  demand  to  enable  Jacobs  to  recover. 

**  If  a  note  be  made  payable  at  sight,  or  at  ten  days  sfter  aig^t^  or 
in  ten  days  after  notice,  or  on  request  or  on  demand  in  all  these  and 
the  like  eases,  the  note  will  be  held  valid  as  a  promissory  note,  and 
payable  at  all  events,  although,  in  point  of  f act,  the  payee  may  die 
without  ever  having  presented  the  note  for  sight,  or  without  giving  any 
notice  to,  or  made  any  request  or  demand  upon  the  maker  for  payment. 
But  the  law,  in  all  cases  of  this  sort,  deems  the  note  to  admit  a  pieaent 
debt,  to  be  due  to  the  payee,  and  payable  absolutely  at  all  events, 
whenever,  or  by  whomsoever,  the  note  is  presented  for  payment, 
according  to  its  pnrport  Nay,  where  a  note  is  payable  on  demand, 
no  other  demand  need  be  made,  except  by  bringing  a  snit  thereon. 
So,  where  a  note  does  not  specify  any  day  or  time  of  payment,  it  is  by 
law  deemed  payable  on  demand,  and,  therefore,  ia  construed  aa  if  it 
contained  the  words  'payable  on  demand'  on  its  face.''  Story  on 
ProuL  Notes,  sec.  29. 

The  second  point  is  predicated  on  the  fact,  that  by  an  error  in  com- 
puting interest,  judgment  was  rendered  for  $27.50  interest^  when  the 
interest  due  is,  by  appellant's  calculation,  only  a  fraction  over  $26. 

It  does  not  appear  Aether  this  error  was  made  by  tiie  Clerk,  who 
entered  the  judgment,-  or  by  the  plaintiff;  at  any  rate,  it  ia  clear  that 
it  is  the  result  of  a  mistake,  and  we  presume  no  precedent  can  be  found 
for  annulling  the  judgment  for  such  a  canae. 

Judgment  afSnned. 
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Instnicttoiia  to  tbe  |ary,  which  are  not  embodied  la  the  aCatement  on  appeal  or 
Ull  of  ezcept!ona»  and  are  neither  certified  to  by  the  Judge  trjtag  the  eaiiae»  or 
signed  by  blm.  cannot  be  the  subject  of  consideration  by  thla  Court 

A  general  challenge  of  a  Juror  for  cause,  without  speclfleatlon  of  the  particular 
grounds,  Is  lasuffleient.  The  statute  enumerates  several  different  grounds  for 
which  such  challenges  may  be  taken,  and  a  designation  of  the  one  upon  which 
any  particular  challenge  rests,  is  essential  to  Its  consideration  by  the  Court. 
It  la  not  sufficient  to  say,  "  I  challenge  the  juror  for  cause,**  and  then  stop. 

Where  a  Jury  are  Instructed  to  bring  in  a  sealed  verdict,  mx<k  they  retire,  and 
after  agreeing  upon  the  verdict,  seal  it  up  and  give  it  to  the  officer  in  charge  of 
them  —  the  Clerk  being  absent  —  and  request  him  to  give  it  to  the  Clerk,  which 
Is  done ;  and  after  the  meeting  of  the  Court  the  fbllowlag  morning,  the  verdict 
is  opened,  in  the  presence  of  the  Jury,  and  read  by  the  Clerk,  without  exception : 
Eeld,  That  this  is  not  an  error  sufficient  to  warrant  a  new  trial.  The  possession 
by  such  officer  left  the  verdict  as  much  in  the  possession  of  the  Court  Itself  as  if 
it  had  bees  directly  deliver.ed  to  the  Clerk. 

Nor  will  it  make  any  difference  when  the  names  of  the  Jurors  were  not  called 
and  they  were  not  asked,  whether  they  had  agreed  upon  their  verdict?  Wheroj 
the  parties  were  present  und  took  no  exception  at  the  time;  and  where  it  is  notj 
pretsttded  that  the  verdict  entered  differs  from  tlie  one  sealed  up,  or  that  the 
result  is  in  any  respect  affected  by  the  omission. 

Errors  which  are  immaterial,  and  do  not  affect  the  substantial  righto  of  the  par- 
tlea.  are  unavailing  on  appeal,  even  when  the  subject  of  exception,  much  less  so 
wbeo  tkey  are  permitted  without  objection. 

No  delivery  by  the  vendor  of  personal  property  Is  necessary  as  against  parties 
who  are  neither  creditors  or  subsequent  purchasers  of  such  vendors. 

The  SUtote  of  Prauds  only  requires  an  actual  and  continued  change  of  posses- 
sion as  a  protection  against  creditors  and  subsequent  purchasers  of  the  vendor. 

Where  the  property  seised  by  a  Sheriff  is  in  the  possession  of  a  stranger  to  the 
execution,  it  is  not  sufficient  as  a  Justification  of  the  seisure,  to  prove  the  exe- 
cution only ;  the  Judgment  upon  which  it  was  Issued  should  also  be  proved. 

It  M  a  general  rule  that  when  the  possession  of  property  Is  orlgtoally  acquired 
hj  a  tort,  no  demand  previous  to  the  Institution  of  the  suit  tor  Ito  recovery  Is 
necessary.  It  Is  only  when  the  original  possession  Is  lawful,  and  the  action 
relies  upon  the  unlawful  detention,  that  a  demand  is  required. 

Where  the  vendee  of  a  lot  of  wheat  released  bis  vendor  from  all  damages  by 
reason  of  any  Implied  warranty  of  the  title  to  the  wheat,  which  was  then  In 
litigation  between  the  vendee  and  a  third  party»  such  release  made  the  vendor 
a  competent  witness. 

Nor  would  the  non-payment  of  the  consideration  expressed  te  the  releass  affect 
the  Instrument  as  a  valid  release.  The  obligation  to  pay  the  consideration  was 
created  by  the  acceptance  of  the  release^  and  la  not  dependent  opMi  tha  con- 
tlngency  of  a  recovery  in  the  action. 
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The  deelaratlong  of  such  yendor,  made  after  the  sale  of  the  wheat,  are  not  td- 
mlasible  for  the  purpose  of  proving  that  the  sale  was  not  bona  fide. 

Where  the  vendor  of  personal  property  acquired  his  title  tp  the  property  In  frand 

of  the  creditors  of  his  vendor,  his  vendee,  for  a  valuable  consideration  and 

without  notice  of  the  original  fraud.  Is  not  affected  by  the  taint  of  his  title. 

.  The  title,  althouglk  originally  frandvlent,  is  cured  by  the  mbseqasnt  conveTaacc 

to  an  Innocent  party. 

Conveyances  of  real  and  personal  property,  made  to  hinder,  delay  or  defraud 
creditors,  are  subjert  to  the  same  defect,  liable  to  be  avoided  at  the  aoit  of  the 
creditors,  but  valid  as  between  the  parties^  and  vest  a  title  whldi  oaa  be  I 
ferrsd  perfect  to  a  bono  fide  purchaser  tor  a  valuable  coBslderatioo. 


Appeal  from  tiie  Fifth  DiBtrict^  County  of  San  Joaquin. 

This  was  an  action  to  lecoTor  a  lot  of  wheat  aliped  to  have  been 
^v^ongfully  taken  by  flie  defendant 

The  complaint  prays  judgment  for  the  possession  of  the  wheats  and 
also  judgment  for  special  damages  occasioned  by  the  wrongful  taking 
and  subsequent  detention. 

The  answer  of  the  defendant  justifies  the  taking  by  virtuQ  of  a 
judgment  and  execution  in  favor  of  Samuel  Fisher  and  against  B.  C- 
Kelty  and  Q.  C.  Reynolds.  Kelty  &  Reynolds  were  the  original 
owners  of  the  wheats  and  sold  the  same  to  Alonzo  McGloud,  who^  pre- 
vious to  the  levy^  sold  the  same  to  the  plaintiff  Paige.  The  answer 
alleges  that  the  wheat  at  the  time  of  seizure  by  the  defendant  was 
the  property  of  Kelty  &  Reynolds;  that  Kelty  &  Reynolds'  sale  to 
MoCloud  was  fraudulent^  and  made  with  the  intent  to  defraud^  hinder 
and  delay  the  creditors  of  Kelty  &  Reynolds;  that  execution  was 
issued  upon  the  judgment  and  placed  in  the  hands  of  the  defendant  as 
»^^iiff  of  San  Joaquin  county^  and  that  he  seissed,  as  such  Sheriff^  the 
wheat,  then  in  the  possession  of  McOloud,  as  the  piop^iy  of  Ketty  ft 
Reynolds.  No  delivery  of  the  wheat  at  the  time  of  sale,  from  McCloud 
to  plaintiff,  was  made.  Plaintiff  paid,  from  time  to  time,  nearly  all 
of  the  piiit^hase  mon^,  and  occasionally  took  sway  small  lote  of 
the  wheat,  leaving  the  major  part  in  the  possession  of  McCloud. 
No  knowledge  was  traced  to  the  fdaintiff  of  the  frand  in  the  sale 
from  Kelty  ft  Reynolds  to  McOloud.  The  wheat  had  been  in  tho 
uncfif»turhed  possession  of  Mc^Jloud  months  previous  to  plaintifF* 
purchase. 
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The  cause  was  tried  by  a  jury.  The  pbimtiff  had  verdict  and  jndg* 
ment^  and  the  defendant  appealed. 

The  ofiier  facto  of  the  case  sufficiently  appear  in  the  opinion  of  tba 
Court 

Or€gorff  Tale  for  AppeUant 

I.  Irregularily  of  the  proceedings  of  the  Court  imd  jury. 

Ist  The  Court  erred  in  overruling  the  defendant's  dallenge^  for 
cause  shown^  to  the  jurors  W.  F.  McKee,  R.  W.  Stevenson  and  L.  T. 
Smith. 

A  challenge  of  a  juror  may  be  reviewed  on  appeal.  People  v* 
Vermilyea,  7  Cowen,  p.  108.  This  Court  has  reviewed  challenges  of 
jurors  on  appeal^  thus  recognizing  the  right  so  to  do.  People  v.  Reyes, 
5  Cal.  347;  People  v.  Williams^  6  Cal.  206. 

A  juror  cau  be  challenged  for  cause,  for -^''Having  formed  or 
expressed  an  unqualified  opinion,  or  belief,  as  to  the  merits  of  the 
action/*    Practice  Act,  sec.  162,  sub.  6. 

A  party  to  a  civil  action  is  entitled  to  but  faw  peronptory  ehal* 
lenges.    Practice  Act,  sec.  161. 

2nd.  The  Court  erred  in  receiving  the  alleged  verdict  of  the  jury, 
without  having  their  names  called,  and  asked  in  open  court,  ^  whether 
they  have  agreed  upon  their  verdict,**  and  requiring  them  to  dedtare 
the  same. 

**  The  Court  may  direct  the  jury  to  bring  in  a  sealed  verdict,  at 
the  opening  of  the  Courts  in  case  of  an  agreement  during  a  recess, 
or  adjournment  for  the  day/*  Extract  from  sec.  170  of  Practice 
Ac*. 

The  jury  did  not  bring  in  the  alleged  verdict;  it  was  given  tD  the 
Coroner,  who  gave  it  to  the  Clerk  during  the  adjournment 

*'Sec.  171.  When  the  jury  have  agreed  upon  their  verdict,  they 
shall  be  conducted  into  the  Court  by  the  officer  having  them  in  charge. 
Their  names  ekdH  then  te  called,  and  they  shall  be  asied  by  the  Court, 
or  hf  the  Cleric,  whether  they  have  agreed  upon  their  verdict;  and  if 
the  foreman  answer  in  the  affirmative,  they  shall,  on  being  required, 
declare  the  same."    Practice  Act,  sec.  171. 

The  statatoiEy  provisiane  muak  be  strictly  followed.    In  New  Tork« 
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xuider  a  similar  statute,  it  was  ro  held.  Orahajn'B  Practice^  2iid  ed., 
pp.  316  and  317. 

A  party  is  entitled  to  poll  the  jury'  where  a  sealed  verdict  is  brought 
in.  unless  he  has  expressly  asjented  to  waive  the  right  Jackson  t'. 
Hawks,  2  Wend.,  p.  619. 

The  defendant  did  not  waive  any  of  his  statutory  or  other  rights; 
on  the  contrary,  we  moved  to  set  aride  the  verdict  on  this  ground  at 
the  earliest  possible  moment 

It  is  difficult  to  conceive  how  a  verdict  can  be  objected  to,  until  it 
is  properly  in  Court  If  our  theory  is  correct,  the  verdict  never  was 
properly  given  in;  and  we  have  only  to  show  that  fact  to  set  it  aside. 

The  case  of  Morgan  v.  Hugg,  5  Gal.  409,  has  no  application  here, 
for  the  point  was  raised  in  the  Court  below  in  this  action. 

n.  Misconduct  of  jury  in  handing  verdict  to  Coroner. 

We  have  already  shown  the  duties  of  the  jurors  by  reference  to 
sections  170  and  171  of  the  Practice  Act  Instead  of  giving  their 
verdict  to  the  Coroner,  they  should  have  ddivered  it  to  the  Courts  in 
open  Court 

There  is  no  l^al  verdict  but  a  public  verdict,  given  openly  in 
Court    Boot  V.  Sherwood,  6  Johns.,  p.  68. 

An  agreement  that  the  jury  may  bring  iA  a  sealed  verdict,  does  not 
take  away  from  the  parties  the  rights  to  a  public  verdict  duly  ddiv- 
ered.    lb. 

Until  a  verdict  is  received  and  recorded,  tiia  jurors  may  alter  it 
lb.;  Blakely  r.  Sheldon,  7  lb.,  p.  32. 

III.  Excessive  damages  appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice. 

The  jury,  in  their  alleged  verdict,  say:  ** We,  the  jury  in  the 
above  entitied  action,  find  for  the  plaintiff,  for  2,W0  sacks  of  wheats 
ninety-K)ne  pounds  each: 

^  211,120  pounds,  5  cents  per  pound $10,556 

Damages 2^500 

$13,05«.* 

There  was  not  any  evidence  introduced  to  show  <fe  number  of 
pounds  each  sack  contained,  or  how  many  pounds  the  tpH^  rrxuber 
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of  sacks  would  average;  yet  the  jury  presume  each  sack  contamed 
ninety-one  pounds. 

Not  any  evidence  was  introduced  by  the  plaintiff  as  to  his  damages 
oYer  and  above  the  value  of  the  grain;  yet  the  jury  gave  the  plaintiff 
two  thousand  five  hundred  dollars  over  and  above  what  they  find  the 
value  of  the  grain  to  have  been. 

IV.  Error  in  law  arising  at  the  trial,  and  excepted  to  by  the 
defendant. 

^  The  defendant  moved  that  plaintiff  be  nonsuited  upon  the  tol* 
lowing  grounds,  viz: 

^  1st  That  the  plaintiff  had  not  shown  a  sale  of  the  wheat  in  con- 
troversy to  him. 

'^2nd.    That  the  plaintiff  had  not  shown  a  ddiveiy  of  the  wheat  to 

him, 

"  3d.  That  the  plaintiff  had  not  averred  in  his  eomplaint  that  a 
demand  was  made  upon  the  defendant  for  wheat;  and, 

^4th.  That  the  plaintiff  had  not  proven  that  any  demand  was 
made  upon  the  defendant  for  the  wheat  previous  to  this  action^'' 
which  mention  was  overruled. 

Ist.  The  Court  erred  in  overruling  motion  for  nonsuit  The  evi- 
dence did  not  show  a  sale  and  delivery;  the  wheat  remained  in  the 
pofisession  of  McCloud. 

Was  there  su'ch  a  sale  and  delivery  of  the  wheat  by  McGloud  to  the 
plaintiff,  as  is  contemplated  in  the  Statute  of  Frauds?  (Compiled 
Laws,  sec.  20.)  That  section  requires  the  sale  to  ''be  accompanied 
by  an  immediate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession."  Compiled  Laws,  p.  205,  sec.  15;  Stewart  v. 
Scannell,  8  Cal.,  p.  80.  See  also.  Whiting  v.  Stark,  8  Cal.,  p.  514; 
Vance  v.  Boynton,  lb.,  p.  654. 

2nd.  There  was  no  allegation  in  complaint  of  demand  made  of 
defendant,  nor  any  proof  of  one. 

The  demand  should  have  been  alleged  and  proven  on  the  trial. 

In  order  to  charge  a  Sheriff,  who  has  levied  upon  the  property  of 
an  execution  creditor,  which  is  mixed  with  other  property,  the  plain- 
tiff must  show  notice  and  a  demand  of  the  properly,  and  a  deligr  or 
refusal  to  deliver.    Daumiel  v,  Gorhaoii  6  Cal.,  p.  43. 
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Again;  the  statute  contemplates  that  parties  claiming  property 
levied  upon  should  give  notice  to  the  oflBcer.    Practice  Act,  sec.  218. 

But  the  defendant  was  entitled  to  notice  and  demand.  The  plain- 
tifl's  complaint  is  in  trover,  and  he  seeks  to  recover  without  averring 
''  demand  and  refusal.^  It  will  not  be  denied  that  a  demand  is  a 
necessary  allegation  in  a  complaint  in  trover^  and  that  such  allega- 
tion must  be  proven  on  trial.  Therefore,  the  Corort  below  erred  in 
denying  defendant's  motion  for  a  nonsuit. 

3d.  The  Court  below  erred  in  overruling  the  defendant's  objection 
to  the  witness  McCloud  being  sworn  in  chief. 

The  paper  of  pretended  release  of  implied  warranty  from  the 
plaintiff  to  McCloud,  having  been  executed  without  consideration,  as 
stated  by  McCloud,  was  not  sufficient  to  make  him  a  good  witness. 

4th.  The  Court  below  erred  in  overruling  defendant's  offer  to  show 
MoOloud's  declarations,  made  the  last  of  January,  1858,  as  to  the 
iona  fides  of  the  alleged  sale  by  him  to  the  plaintiff. 

The  defendant  had  a  right  to  ask  this  question,  to  lay  the  founda- 
tion to  attadc  the  credibility  of  witness.  Howe  v.  Scannell,  8  Gal., 
p.  326. 

y .  Insufficiency  of  the  evidence  to  justify  the  verdict,  and  that  the 
verdict  is  against  law.  ' 

Crockett  &  Crittenden,  Whitconib,  Pringle  £  Felton  for  Bespondent 

The  instructions  filed  by  defendant  clearly  cannot  be  taken  into 
consideration  by  this  Court. 

The  defendant  insists  that  the  facts,  that  the  jury  were  not  called 
and  asked  if  they  had  agreed  upon  their  verdict,  and  that  they  gave 
the  verdict  to  the  Coroner  to  give  to  the  Cl^k  instead  of  giving  it 
directly  to  the  Clerk,  are  fatal  to  the  verdict. 

To  this  point  we  answer: 

1st.  That  such  error,  if  error  it  be,  should  have  been  excepted  to 
at  the  trial.    5  Cal.,  pp.  409  and  410,  Morgan  v.  Hugg. 

2nd.  The  irregularity  complained  of  did  not  in  any  respect  affect 
the  substantial  right  of  the  defendant.  Section  193  of  the  Practice 
Act  is  explicit  to  the  effect  that  a  new  trial  can  only  be  granted  for 
materially  affecting  the  sabstantial  riglita  of  auch  parties.  See 


SUPREME  COURT  --JANUARY  TEftM,  1859.         489 

Paige  f^.  O'Neal. 

5  Cal.  409;  Morgan  v.  Hugg^  and  cases  there  cited  by  counsel  for 
respondent. 

As  to  the  Coroner's  receiving  the  verdict  from  the  jury  before  they 
separated^  in  addition  to  the  above  reasons,  we  would  further  say, 
that  this  is  clearly  the  proper  practice.  The  Coroner  was  the  officer 
of  the  Court,  and  the  only  officer  in  the  Court  when  the  jury  re- 
turned with  their  verdict.  He  was  the  officer  to  whom  the  jury  were 
especially  entrusted. 

The  second  point  made  by  appellant  which  we  shall  discuss,  is  the 
one  which  appears  first  on  his  brief.  It  is  this:  ^^The  Court  below 
erred  in  overruling  the  defendant's  challenges,  for  causes  shown,  to 
jurors  Bichard  Fowler,  W.  F.  McKee,  R.  W.  Stevenson  and  L.  T. 
Smith." 

The  statute  providing  for  new  trials  expressly  requires  that  the 
cause  for  granting  a  new  trial  shall  be  one  materially  affecting  Ihe 
substantial  rights  of  the  party  moving. 

The  defendant  has  refrained  from  showing  for  what  cause,  good  or 
bad,  these  two  jurors  were  challenged.  As  every  presumption  is  in 
favor  of  the  order  refusing  a  new  trial,  now  appealed  from,  and  as 
this  statement  is  entirely  the  statement  of  defendant,  it  is  evident 
that  the.  whole  burden  is  on  the  defendant  to  show  that  he  has  been 
injured  by  any  irregularity  or  error  in  the  lower  Court. 

The  decision  of  this  Court  in  1  Cal.  384,  The  People  v.  McCauley, 
covers  all  this  branch  of  the  case.  Indeed,  that  case  is  very  much 
stronger  than  this,  because  there  the  jurors  objected  to  actually  did 
ait  upon  the  trial  jury,  and  the  case  was  a  criminal  case  involv- 
ing life. 

The  case  cited  by  defendant  from  6  Cal.  350,  of  The  People  of 
California  v.  Reyes  &  Valencia,  merely  goes  to  the  point  as  to  what 
qaestions  are  proper  to  put  to  the  jury  to  ascertain  whether  they  are 
or  are  not  biased  or  prejudiced. 

In  the  case  in  6  Cal.  206,  The  People  v.  Williams,  cited  by  defend- 
ant, the  juror  was  asked  if  he  had  formed  or  expressed  an  unqualified 
opinion  as  to  the  guilt  or  iimocence  of  the  accused,  and  answered  that 
he  had  expressed  an  opinion  which  was  not  quaiifi$d.  He  was  justly 
held  incompetent 
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The  next  point  made  by  the  defendant  is^  that  the  Court  below 
erred  in  oyerruling  the  motion  for  nonsuit. 

When  the  plaintiff  rested  his  case,  it  will  be  seen  that  no  question 
at  all  had  arisen  as  to  the  rights  of  the  creditors  of  Kelly  &  Reynolds. 
No  judgment  had  been  proved  against  them.  It  is  true,  that  the 
defendant  testified  that  he  took  the  goods  under  an  execution  against 
them ;  but  this  Court  has  held  that  in  such  a  case  the  judgment  also 
must  be  produced  to  establish  the  indebtedness,  and  that  had  not 
been  done. 

The  question  raised  by  the  defendant,  as  to  whether  an  immediate 
and  continued  change  in  possession,  under  the  Statute  of  California^ 
had  been  shown  from  McCloud  to  plaintiff,  had  not  arisen  when  the 
motion  for  a  nonsuit  was  made. 

Ist.  Because  the  wheat  was  not  in  the  actual  or  constructiye  pos- 
session of  either  Kelty  or  Reynolds  at  the  time  when  defendant  seized 
it 

2nd.  Because  an  actual  and  continued  change  of  possession  is  only 
necessary  as  against  creditors  and  subsequent  purchasers  of  the  yen- 
dor;  and  this  wheat  was  not  taken  by  any  creditor  or  purchase  from 
McCloud,  the  vendor  to  plaintiff. 

3d.  Because  when  plaintiff  rested,  defendant  had  not  yet  proved 
any  judgment  or  debt  against  either  Eeliy  or  Reynolds. 

The  authorities  therefore  cited  by  defendant  from  California  Re- 
ports have  no  application  to  this  motion  for  nonsuit.  They  are  aU 
cases  on  the  point  as  to  what  is  an  actual  and  continued  possession  as 
against  creditors  and  subsequent  purchasers.  See  cases  Stewart  v. 
Scannell,  8  Cal.  80;  Vance  v.  Boyerton,  8  Cal.  554;  Whitney  v.  Stark, 
8  Cal.  514. 

When,  then,  this  motion  for  a  nonsuit  was  made,  tiie  only  question 
presented  to  the  Court,  was  simply  whether,  as  between  the  plaintiff 
and  McCloud,  a  sale  and  delivery  had  been  proved. 

The  next  reason  urged  by  the  defendant,  in  support  of  the  motion 
for  a  nonsuit  is,  that  there  was  no  demand  alleged  or  proved  by  plaintiff 
on  defendant  for  the  wheat  In  support  of  this  singular  proposition, 
he  cites  the  case  of  Daumiel  v.  Gorham,  6  Cal.  43.  Admitting  that 
case  to  be  law,  it  has  not  the  least  bearing  on  the  present  case.    This 
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case  18  just  the  converse  of  fhe  case  cited.  There  it  is  held,  that  the 
Sheriff  is  entitled  to  a  demand  where  he  has  been  misled,  by  the  fact 
that  goods  were  left  in  the  possession  of  the  judgment  debtor.  See 
1  Cai.  160,  Ledley  v.  Hays,  Sheriff. 

The  next  point  made  by  defendant  is,  that  the  Conrt  below  erred  in 
OYerrnling  tiie  defendant's  objection  to  the  witness  McClond  being 
sworn  in  chief.  No  authority  is  cited,  or  reason  given  by  defendant., 
to  show  that  this  ruling  was  erroneous. 

Ist  The  plaintiff  having  released  McCloud  from  any  implied  war- 
ranty, the  plaintiff  could  not  afterwards  either  recover  the  money 
abeady  paid  by  him  to  McCloud,  or  resist  the  judgment  of  the  money 
still  due  to  McCloud  on  the  ground  of  failure  of  title  to  the  wheat. 

2nd.  As  McCbud  was  not  a  party  to  this  suit  he  would  not  be  bound 
by  it  It  appears  by  the  testimony  of  McCloud,  that  he  did  not  give 
anything  for  the  release,  nor  had  he  paid  the  consideration  mentioned 
thoein.  It  is  evident  that  this  did  not  make  him  interested  in  the 
result  of  this  suit  His  obligation  to  pay  the  consideration  money 
mentioned  in  the  release,  even  if  it  existed  tffc  all,  was  an  absolute 
independent  obligation  created  by  his  acceptance  of  the  release,  and 
dependent  on  no  contingency. 

The  next  point  made  by  defendant  is  this :  The  Court  below  erred 
in  overruling  defendant's  offer  to  show  McCloud's  declarations  made 
the  last  of  January,  A.  D.  1858,  on  the  bona  fides  of  the  alleged  sale 
made  by  him  to  the  plaintiff. 

It  hardly  requires  argument  to  show,  that  the  declarations  of  a 
party  as  to  the  title  of  a  piece  of  property,  whether  real  or  personal, 
aze  inadmissible  after  he  ceases  to  have  an  interest  in  that  title.  There 
are  no  authorities  cited  on  this  point  by  defendant,  and  we  imagine  it 
would  be  difScult  to  find  any.  After  the  sale  to  plaintiff,  McCloud 
was  as  completely  a  stranger  to  the  title  of  this  wheat  as  if  he  had 
never  had  any  connection  at  all  with  it. 

This  Court  has  already  decided  that,  '*  where  it  is  apparent  that  in 
case  a  new  trial  should  be  granted,  the  verdict  of  the  jury  must  be  in 
favor  of  the  plaintiff,  a  judgment  in  his  favor  will  not  be  disturbed.'* 
Tohler  v.  Polsom,  1  Cal.  207 ;  Speck  v.  Hoyt,  3  Cal.  413. 

That  a  sale  made  to  a  bona  fide  purchaser  for  a  valuable  consider- 
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atteii  is  valid  where  the  vendor  acquired  his  titie  through  fraud,  has 
been  4epided  by  this  Court,  and  very  frequently  by  the  Courts  of  the 
other  States.  Merryfield  v.  Batchelder,  decided  at  the  October  Term, 
A.  D.  1854,  cited  in  Crocker's  Digest,  title  Fraud,  (4).  See,  also,  2 
Pidc.  183,  Somes  v.  Loud,  and  cases  there  cited.  See  also,  the  opin- 
ion of  Marshall,  C.  J.,  in  the  case  <rf  Fletcher  v.  Peck,  6  Cranch,  133. 

FiBLD,  J.,  delivered  the  opinion  of  the  Court  —  Trbry,  C.  J.,  con- 
curring. 

The  instructions  filed  by  the  defendant  cannot  be  the  subject  of  con- 
sideration. They  are  not  embodied  in  any  statement  or  bill  of  excep- 
tions,^ and  are  neither  certified  to  by  the  Judge,  or  signed  by  him,  and 
thus  want  the  authentication  essential  to  constitute  any  portion  of  the 
record.  The  case  must>  therefore,  be  determined  upon  the  suflSciency 
of  the  errors  alleged,  in  disallowing  the  challenges  for  cause  to  three 
of  the  jurors  called;  in  the  delivery  by  the  jury  of  their  sealed  ver- 
dicft  to  the  Coroner,  and  their  subsequent  separation ;  in  the  entry  of 
the  verdict  without  calling  the  names  of  the  jurors,  and  asking  them 
whether  they  had  agreed  upon  the  same;  in  the  refusal  of  the  non- 
suit; in  the  admission  of  McCloud  as  a  witness;  in  the  exclusion  of 
evidence  of  his  subsequent  declarations  as  to  the  bona  fides  of  his  sale 
to.  the  plaintiff,  and  in  overruling  the  motion  for  a  new  trial  on  the 
groimd  that  the  evidence  was  insufficient  to  justify  a  verdict  for  the 
plaintiff,  and  that  the  damages  assessed  were  excessive. 

The  challenges  made  to  the  jurors  Fowler,  McEee  and  Smith,  were 
properly  overruled.  They  were  interposed  in  general  terms  for  cause, 
without  a  specification  of  the  particular  grounds.  The  statute  enumer- 
ates several  different  grounds  for  which  such  challenges  may  be  taken, 
and  a  designation  of  tiie  one  upon  which  any  particular  challenge  rests 
is  essential  to  its  consideration  by  the  Court  (Practice  Act,  sec.  162). 
It  is  not  sufficient  to  say,  *'  I  challenge  the  juror  for  cause,'*  and  then 
stop  —  as  in  the  present  caae.  The  ground  upon  which  it  can  be  sus- 
tained, if  at  all,  must  be  also  stated.  See  Graham  on  New  'Mais, 
AVaterman's  ed.,  2  vol.,  note  to  page  473 ;  Maun  i;.  Glover,  2  Green's 
N.  J.  Bep.  195.  But>  aside  from  this  consideration,  none  of  these 
juron  thui  challenged  sat  upon  the  triaL    They  weie  afterwards  mil 
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challenged  peremptorily.  Two  other  jurors,  it  is  true,  were  challenged 
for  cause,  and  the  challenges  disallowed;  bni  it  does  not  appear  'f6r 
what  cause,  or  at  what  time,  nor  that  the  parties  desired  to  challenge 
peremptorily  aft^  such  disallowance.  The  two  jarors  may  have  been 
called  and  examined  before  the  three  jnrors,  and  the  defendant  may 
have  declined  to  challenge  them  peremptorily. 

The  case  was  given  to  the  jury  in  the  evening,  and  upon  retiring  for 
deliberation,  fliey  were  instructed  to  bring  in  a  sealed  verdict  the  fol- 
lowing morning.  After  agreeing  upon  their  verdict  they  sealed  it  up, 
and  the  Clerk  of  the  Court  being  absent,  delivered  it  to  the  Coroner, 
under  whose  charge  they  were  at  the  time,  and  requested  him  to  give 
it  to  the  Clerk.  On  the  same  evening  the  Coroner  gave  it,  sealed  tip 
as  when  received,  to  the  Clerk,  who  opened  it  the  following  momibg 
in  Court.  All  the  jurors  were  at  the  time  in  tiieir  seats,  and  the  ver- 
dict waa  opened  in  their  presence  and  read  to  them.  Their  names 
were  not,  Iwwever,  called,  and  thqf  Were  not  asked  whether  they  had 
agreed  upon  the  verdict,  and  this  omission  and  the  delivery  of  the 
s^ed  verdict  to  the  Coroner,  constitates  the  objeefion  urged  by  tibo 
appellant  The  answer  to  the  objection,  that  the  names  of  the  jifrors 
were  not  called,  is  ready  and  conclusive.  No  exception  was  taken  at 
the  time,  and  it  is  too  late  for  the  defisndant  to  take  advantage:  of  thb 
omission  after  acquiescence  by  his  silence  in  the  mode  of  proceeding. 
It  is  not  pretended  that  tiie  verdict  entered,  differs  from  the  one  sealed 
up,  or  that  the  result  was  in  any  respect  alffebted  by  the  oniission. 
Errors  whidi  are  immaterial  and  do  not  affect  the  substantial  rights  of 
the  parties  are  unavailing  on  appeal,  even  when  the  snbject  of  exisep^ 
tion,  much  less  so  when  they  are  permitted  wiftout  objection.  Prac- 
tice Act,  sec.  188.  :  i 

The  objection  as  to  the  delivery  of  the  verdict  to  flie  Coroneii, 
instead  of  the  Clerk,  is  untenable.  The  Coroner  was  the  oflBcer  under 
whose  charge  the  jury  were  deliberating,  the  Sheriff  being  incapacitated 
by  his  position  as  a  party  to  the  suit.  The  possession  by  him  left  the 
verdiet  as  much  in  the.  possession  of  the  Court  itself  as  if  it  hftd  been 
[directly  delivered  to  the  Clerk.  We  can  perceive  no  valid  objection 
|to  fta  delivery,  upon  the  separation  of  the  jury,  to  the  sworn  oflSoer 
nndsr  whose  charge  they  ware  deliberating.    The  authorities  cited  by 
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appellant  only  establish  the  general  proposition  that  the  jury  possess 
the  right  to  alter  their  Yerdict,  and  the  parties  a  right  to  poll  them^  at 
any  time  previous  to  its  record.  If  this  were  tme,  in  all  instanoes^  it 
would  not  help  the  case  of  the  appellant,  for  it  is  not  claimed  that  any 
desire  to  change  the  verdict  was  ever  exhibited  by  the  jury,  or  any 
right  to  poll  the  jury  was  ever  insisted  upon  by  dtiier  party.  But  we 
are  not  prepared  to  concede  that  the  proposition  is  true  in  all  instances. 
We  are  inclined  to  doubt  whether  a  jury,  after  agreeing  upon  a  sealed 
verdict  and  separating,  can  change  it,  except  in  mere  matters  of  form. 
The  opportunities  of  tampering  with  juries  after  separation  are  so 
numerous,  and  in  important  cases  the  temptation  so  great,  and  the 
ability  of  detection  so  slight,  as  to  make  it  a  matter  of  grave  doubt 
whether  sound  policy  does  not  require  an  adherence  to  the  verdict  as 
sealed,  even  as  against  a  subsequent  dissent  of  one  or  more  of  the 
jurors.  But  upon  this  point  we  refrain  from  expressing  any  decided 
opinion,  as  unnecessary  to  the  determination  of  the  point  presented. 

The  next  question  arises  upon  the  refusal  of  the  motion  for  nonsuit 
The  action  was  brought  to  recover  twenty-three  hundred  and  twenty 
sacks  of  wheat,  of  the  value  of  nine  thousand  three  hundred  and 
ninety-six  dollars,  alleged  to  be  the  property  of  the  plain  tifl^  and  to 
have  been  taken  by  the  defendant  and  converted  to  his  use.  The 
defendant  in  his  answer  denied  the  taking  and  conversion  of  the  prop- 
erty, and  set  up  as  a  special  defense  the  recovery  of  a  judgment  by 
one  Fisher  against  Kelly  &  Reynolds  for  the  sum  of  $11,356,  the 
issuance  of  execution  thereon,  the  levy  of  the  same  upon  the  wheats 
and  that  such  wheat  was  the  property  of  the  defendants  in  the  execa- 
tion,  and  was  at  the  time  in  the  possession  of  one  McCloiid,  under  a 
bill  of  sale  to  him  by  Eelty  ft  Beynolds,  executed  with  intent  to 
defraud  their  creditors.  When  the  motion  for  nonsuit  was  made,  the 
plaintiff  had  proved  a  purchase  of  McCloud  of  three  thousand  sacks 
of  wheat,  more  or  less,  in  a  certain  warehouse;  his  taking  a  ware- 
house receipt  for  the  sam^  and  agreeing  to  pay  the  storage  from  the 
date  of  his  purchase;  that  the  wheat  was  sold  to  him  all  in  one  body, 
not  mixed  with  anything  else;  that  he  paid  for  the  wheat,  at  different 
times,  over  nine  thousand  dollars;  that  he  had  removed  about  seven 
hundred  sacks^  and  that  the  balance  was  taken  by  the  defendant  as 
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Sheriff,  under  an  execntion  against  Kelty  &  Beynolda.  The  motion 
was  based  upon  the  ground  that  the  plaintiff  had  not  proved  a  sale  to 
him  of  the  wheat,  or  its  delivery,  or  averred  a  demand  for  it  in  the 
complaint,  or  proved  a  demand  for  it  previous  to  the  commencement 
of  the  action. 

The  evidence  offered  made  out  a  prima  faoie  case  for  the  plaintiff. 
The  defendant  had  not,  as  yet,  laid  the  foundation  for  the  special 
defense  set  up  by  the  introduction  of  the  judgment  against  Kelty  & 
Beynolda.  The  property  was  in  the  possession  of  McCloud,  a  stranger 
to  the  execution.  Its  seizure  by  the  defendant,  and  subsequent  sale 
had  been  shown.  As  a  justification  for  that  seizure,  the  execution  was 
insufiBcient  The  judgment  upon  which  it  was  issued  was  also  essen- 
tial, and  until  its  pnfduction,  the  defendant  was  not  in  a  position  to 
attack  any  claim  of  the  plaintiff.  The  sale  from  McCloud  to  the 
pkintiff  was  sufficient  without  any  delivery.  The  statute  only  requires 
an  actual  and  continued  change  of  possession  as  a  protection  against 
creditors  and  subsequent  purchasers  of  the  vendor.  At  the  time  the 
motion  was  made,  the  connection  of  any  other  person  than  McCloud 
with  the  wheat,  as  vendor,  had  not  been  disclosed,  and  the  defendant 
was  not  acting  for  any  creditor  of  his,  or  any  purchaser  from  him. 

It  was  not  essential  to  aver  a  demand  of  the  defendant  of  the  wheat 
in  controversy  in  the  complaint,  or  to  prove  a  demand  on  the  trial.  If 
the  property  in  fact  belonged  to  the  plaintiff,  and  it  is  upon  this  theory 
the  suit  is  brought,  and  to  this  effect  the  evidence  tended  when  the 
plaintiff  rested,  the  seizure  by  the  defendant  was  tortious;  and  it  is  a 
general  rule,  that  when  the  possession  of  property  is  originally  acquired 
by  a  tort,  no  demand  previous  to  the  institution  of  suit  for  its  recovery 
is  necessary.  It  is  only  when  the  original  possession  is  lawful,  and  the 
action  relies  upon  the  unlawful  detention,  that  a  demand  is  required. 
(Acker  v.  Campbell,  23  Wend.  371;  Sedley  v.  Hays,  1  Cal  160.) 
The  case  of  Daumiel  v.  Qorham,  6  Cal.  43,  only  decides,  that  where 
the  goods  of  a  third  person  are  mixed  wiHh  the  property,  or  are  in  the 
apparent  possession  of  the  judgment  debtor,  a  Sheriff  who  levies  upon 
them,  supposing  them  to  belong  to  the  defendant  in  execution,  is  not 
liaUe  as  a  trespasser  ab  iniiio,  and  it  is  neoessaxy  to  show  a  notice  and 
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a  demand  of  the  goods,  and  a  refusal  to  ddi^er.  In  the  caae  at  bar, 
the  of&cer  was  not  misled  by  any  apparent  possession  of  the  defendants 
in  execution,  or  by  9fxj  mixture  of  their  property  with  that  claimed  by 
the  plaintiff. 

The  objection  to. the  competency  of  McCloud  was  untenable.  The 
release  executed,  discharged  him  of  all  interest  in  the  event  of  the 
action.  He  could  not  be  subsequently  held  liable  upon  any  implied 
warranty,  or  be  debarred  by  any  defect  in  the  title  of  the  property 
from  a  recovery  of  the  balance  due  on  the  sale.  The  non-payment  of 
the  consideration  did  not  affect  the  operative  effect  of  the  instnunent 
as  a  valid  release.  The  obligation  to  pay  the  consideration  was  created 
by  the  acceptance  of  the  release,  and  was  not  dependait  upon  the  con- 
tingency of  a  recovery  in  the  action*  • 

The  offer  to  show  tiie  subsequent  declarations  o^  McCIoud  as  to  the 
bona  fides  of  his  sale  to  the  plaintiff  was  properly  overruled.  Such 
declarations  were  clearly  inadmissible.  McCloud  was  then  as  much 
a  stranger  to  the  title  as  &ough  he  had  never  had  any  eonneetion  with 
the  wheat,  and  his  statements  were  entitled  to  no  greater  weight  than 
mere  hearsay.  Declarations  of  the  vendor,  prior  to  sale,  stand  upon 
very  different  grounds.    Bridge  v.  Eggleston,  14  Mass.  260. 

The  motion  for  a  new  trial,  on  the  ground  that  the  evidence  was 
insufBeient  to  justify  a  verdict  for  the  plaintiff,  was  properly  overruled. 
The  other  points  made  in  the  motion  have  already  been  considered. 
The  testimony  on  the  part  of  the  defendant,  embodied  in  the  transcript, 
abundantly  establishes  the  right  of  the  plaintiff  to  a  recovery;  indeed, 
it  warrants  no  other  result.  According  to  that  testimony*  Eelty  & 
Reynolds  were  the  original  owners  of  the  wheat,  and  in  June,  1857, 
executed  a  bill  of  sale,  and  delivered  possession  of  it  to  McCloud^  who 
stored  it  in  a  warehouse,  rented  by  him.  Though  this  sale  was  void, 
as  against  the  creditors  of  Kelty  &  Reynolds,  in  being  made  to  the 
knowledge  of  McCloud,  to  prevent  Fisher  from  reaching  the  properlr 
on  execution,  or  by  attachment,  it  was  good  as  between  Eelty  & 
Reynolds  and  McCloud;  and  a  sale  by  the  latter  to  tiie  plaintiff,  for  a 
valuable  consideration,  without  notice  of  the  original  fraud,  passed  a 
perfect  title.  The  pilaintifloonld  not  be  affected  in  his  porehaae^  though 
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the  title  df  Ms  vendor  was  acquired  by  fraud.  The  sale  ta  McCloiid 
VM  not  an  abeolnte  nuUity.  The  title  to  the  property  passed  to  hiin, 
and  would  have  remained  with  him  as  against  any  assertion  of  right  by 
his  vendors.  It  was  snbject  to  be  defeated  upon  the  action  of  their 
creditors;  but,  until  such  action,  his  power  of  disposition  was  absolute. 
He  title  originally  affected  with  a  taint  became  cured  by  the  subse- 
quent conveyance.  It  could  be  defeated  only  whilst  it  remained  in 
him^  unless  the  plaintiff  had  previous  notice  of  the  fraud  rendering  void 
flie  title.  (Statute  of  Frauds,  sec.  24.)  To  this  effect  is  the  decision 
of  this  Court  in  Merryfield  v,  Bachelder  et  aL,  rendered  at  the  Janu- 
aiy  Term,  1854,  (not  reported).  In  that  case,  the  plaintiff  brought 
suit  to  recover  certain  mining  interests  purchased  by  him  of  one  Witts. 
The  defendants  set  up  a  purchase  under  a  judgment  recovered  against 
one  Ortman,  and  that  the  conveyance  by  Ortman  to  Witts  was  made 
to  defraud  his  creditors ;  but  the  Court  said :  **  Whatever  fraud  ma} 
have  entered  into  the  original  sale  from  Ortman  to  Witts,  it  is  not 
shown  that  Merryfield  was  privy  to  it;  he  must,  therefore,  be  treated 
as  an  innocent  purchaser,^  and  aflRrmed  the  judgment  for  the  plaintiff. 

Conveyances  of  real  and  personal  property,  made  to  hinder,  delay 
or  defraud  creditors,  are  subject  to  the  same  defect,  liable  to  be  avoided 
at  the  suit  of  the  creditors,  hut  vaKd  as  between  the  parties,  and  vest 
a  title  which  can  be  transferred  perfect  to  a  hona  fide  purchaser  for  ii 
valuable  consideration.  In  Fletcher  v.  Peck  (6  CrancH,  133)  the 
doctrine  is  thns  clearly  expressed  by  Mr.  Chief  Justice  Marshall: 
**  Titles  which,  according  to  every  legal  test,  are  perfect,  are  acquired 
with  that  confidence  which  is  inspired  by  the  opinion  that  the  purchaser 
is  safe.  If  there  be  any  concealed  defect,  arising  from  the  conduct  of 
those  who  held  the  property  long  before  he  acquired  it,  of  which  he 
had  no  notice,  that  concealed  defect  cannot  be  set  up  against  him. 
He  has  paid  his  money  for  a  title  good  at  law ;  he  is  innocent,  what- 
ever may  be  the  guilt  of  others;  and  equity  will  not  subject  him  to 
the  penalties  attached  to  that  guilt.  All  titles  would  be  insecure,  and 
the  intercourse  between  man  and  man  would  be  very  seriously  ob- 
structed, if  thia  principle  be  overturned.'* 

In  Bean  v.  Smith  et  ah,  (2  Mason,  874)  Mr.  Jnstice  Story  says: 
^'A  conveyaiR>e  to  defmud  purehas^n,  or  to  defraud  ciediton,  is  not 
VOL.  xiL— as 
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^  utterly  void/  as  has  been  sometimes  supposed ;  it  conyeys  the  estate 
effectually  as  between  the  parties  and  their  representatives;  and  the 
estate  may  be  maintained  against  all  persons  but  those  whom  it  was 
intended  to  defraud.  The  grantor  himself  cannot  conyey  the  same 
title  to  any  mere  yolunteer,  nor  can  he  avoid  his  own  grant  in  his  own 
favor;  nor  can  a  mere  stranger  contest  the  validity  of  the  conveyance. 
The  estate,  therefore,  passes  toties  quoties  by  every  subsequent  convey- 
ance, and  it  is  good  against  all  the  world,  except  creditors  and  pur- 
chasers, in  the  possession  of  every  successive  grantee,  even  with  notice 
of  the  fraud;''  and  after  commenting  upon  a  distinction  drawn  by 
Chancellor  Kent,  in  the  protection  afforded  to  bona  fide  purchasers, 
without  notice,  when  the  conveyance  from  the  original  grantor  was  made 
in  fraud  of  purchasers,  and  when  it  was  made  in  fraud  of  creditors, 
observes :  '*  The  policy  of  the  law  generally  is,  to  support  bona  fide 
purchasers,  for  a  valuable  consideration,  in. the  titles  acquired;  and 
this  policy  is  at  least  as  ancient  as  Woodcock's  case,  in  33  Hen.  6, 14, 
where  a  conveyance  from  a  fraudulent  grantee  to  such  a  purchaser 
was  permitted  to  defeat  highly  meritorious  and  legal  claims.  The 
great  object  of  the  law  is  to  afford  certainty  and  repose  to  titles  hon- 
estly acquired.  It  is  of  no  public  utility  to  destroy  titles  so  acquired, 
on  account  of  the  taint  of  a  prior  secret  f  i^ud,  which  was  unsuspected 
and  unknown,  and  which,  probably,  no  diligence  could  detect.  If  the 
creditor  of  the  original  grantor  be  cheated  by  holding  such  titles  valid, 
the  innocent  purchaser  would  be  no  less  cheated  by  holding  them  void. 
And,  therefore,  the  common  law,  which  leans  to  equity,  is  unwilling 
to  visit  upon  innocent  persons  the  consequences  of  fraud.  It  enables 
them  to  hold  estates  acquired  bona  fide,  for  a  valuable  consideration, 
purged  of  the  anterior  fraud  that  infected  the  title."  See  Trott  et  dl. 
V,  Warren,  11  Maine,  227;  Jackson  v.  Henry,  10  John.  186;  Mow- 
rey  v.  Walsh,  8  Cowen,  238;  Root  v.  French,  13  Wend.  570;  Somes 
V.  Brewer,  2  Peck,  184;  Rowley  v.  Bigelow,  12  Pick*  308;  Dexter 
V.  Harris,  2  Mason,  531. 

There  is  no  evidence  contained  in  the  record  which  shows  or  tends 
to  show  any  knowledge  on  the  part  of  the  plaintiff  of  the  fraudulent 
character  of  the  sale  from  Kelty  &  Reynolds  to  McCloud.  All  the 
parties  to  that  transaction  assured  him  that  the  sale  was  a  valid  and 
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honest  one.  McClond  was  in  the  possession  of  the -property  with  the 
evidence  of  title  from  the  original  owners,  and  had  been  in  sach  pos- 
session for  months  previons  to  the  purchase,  and  the  sabseqnent  con- 
duct of  the  plaintiff  yras  that  of  a  man  unsuspicious  of  any  taint  rest- 
ing upon  the  title  of  his  vendor.  He  appears  to  have  relied  implicitly^ 
upon  the  representations  of  the  parties,  fie  paid,  at  different  times, 
the  greater  portion  of  the  contract  price,  and  yet  left  the  bulk  of  the 
property  in  the  possession  of  McCloud.  He  did  not  even  take  any 
steps  for  its  remoral,  except  in  parcels,  as  he  found  oocaaion  to 
dispose  of  it. 

The  damages  awarded  to  the  plaintiff,  beyond  the  value  of  the  wheat, 
after  remitting  the  two  thousand  dollars  directed  by  the  Court,  do  not 
appear  excessive  —  certainly  not  to  that  extent  to  justify  the  reversal 
of  the  judgment 

The  value  of  the  wheat,  as  found  by  the  jury,  is  beyond  that  estab- 
lished by  the  evidence.  Starbuck,  who  places  his  estimate  upon  its 
value  at  five  cents  a  pound,  does  not  appear  to  have  examined  or  seen 
it.  Nye,  who  had  examined  it,  placed  its  value  at  four  and  one-half 
cents  per  pound.  The  jury  took  the  highest  estimated  value,  and  the 
difference  between  the  two  estimates  is  ten  hundred  and  sixty-six  dol- 
lars.   In  this  amount  the  judgment  must  be  reduced. 

The  judgment,  therefore,  will  be  afBrmed  at  the  cost  of  the  respond- 
ent, upon  his  filing  a  remittitur  of  one  thousand  and  sixty-six  dollars 
of  its  amount  * 

Ordered  accordinglj. 


( 


► 


600         8DFBJBMB  COXJBT — JANUABY  TWOt,  18B9. 

MflCMlir  ••  Wtller. 


McCAITLEY  v.  WELLEB,  et  al 

Tkbbt^  C  J. —  The  exhibition  by  a  Jndge  of  partisan  feeling,  or  the  nnnecetOLiy 
expression  of  an  opinion  upon  the  lustloe  or  mertts  of  a  oontroTersy,  thoosb 
exceedingly  Indecorous,  improper  and  reprehensible,  as  calculated  to  throw 
•nspidon  upon  the  judgments  of  the  Court,  and  bring  the  administration  of 
Justice  into  contempt,  are  not,  under  our  statute,  sufficient  to  authorize  a  change 
of  venue  on  the  ground  that  the  Judge  is  disqualifled  from  sitting.  The  law 
establishes  a  different  role  for  determining  the  analifleatlOB  of  Jvdges  ftom 
that  applied  to  jurors. 

The  province  of  a  Judge  la  to  decide  such  questions  of  law  as  may  arise  In  the 
progresd  of  the  trial.  His  decisions  upon  these  points  are  not  final;  and  if 
erroneous,  the  party  hatf  his  remedy  by  bill  of  exceptions  and  appeal.    Ih, 

Whilst,  on  the  other  hand,  the  province  of  the  Jury  Is,  to  determine  from  the 
evidence  the  issues  of  fact  presented  by  the  parties;  and  their  decision  Is  final 
In  all  cases  where  there  Is  a  conflict  of  testimony.    Ih. 

The  action  of  forcible  entry  and  detainer  is  a  summary  proceeding  to  recover 
possession  of  premises  forcibly  or  unlawfully  detained.  The  inanlry  la  soeb 
cases  Is  confined  to  the  actual  peaceable  possesQion  of  the  plaintiff,  and  the  un- 
lawful or  forcible  ouster  or  detention  by  defendant  —  the  object  of  the  law  being 
to  prevent  the  disturbance  of  the  ptfUlc  peace,  by  tl»  fOrcft>le  aasertfon  of  a 
private  right.  Qneatlon  of  title  or  right  of  possession  cannot  arise ;  a  forcible 
entry  upon  the  actual  po^tesslon  of  plaintiff  being  proven,  he  would  be  entitled 
to  restitution,  though  the  fee  simple,  title  and  present  right  of  posseaslon  is 
shown  to  be  in  the' defsndapt.    lb. 

Wkeve  the  Qiovempr  of  the  8ta;te,  who  la  auttioi;iz«d,  and  It  ia  made  hia  dofty  by 
law,  to,  take  immediate  possession  of  the  State  prison  and  grounds,  then  in  the 
possession  of  a  lessee  of  the  State,  goes.  In  company  with  other  officers  of  State, 
upon  the  grounds  of  the  prison,  and  demands  of  the  person  in  charga  tha  keys 
of  the  prison,  which  being  refused,  the  door  of  the  rooft  in  which  the  keys  were. 
was  forced  by  order  of  the  Governor,  and-  the  keys  taken,  and  thus  the  poeaes- 
sion  of  the  prison  and  grounds  taken  by  the  Governor  In  the  name  and  on 
behalf  of  the  State:  EeUd,  That  such  acta  amounted  to  a  forcible  entry  on  the 
part  of  the  Governor,  and  he  la  personally  liable  therefor.  Further  held^  that 
the  acts  of  the  Governor  warranted  the  conclusion  that  any  attempt  on  the  part 
of  the  lessee  to  resume  possession  of  the  prison,  would  be  resisted  by  force.    Ih. 

Although  the  State  possesses  the  constitutional  power  to  take  private  property 
for  public  purposes,  by  providing  just  compensation  therefor,  yet,  the  means  of 
compensating  the  owner  must  be  provided  before  the  property  is  taken,    lb. 

The  Act  of  February  the  twenty-sixth,  1858,  under  which  the  Governor  Justified 
the  taking,  made  no  provision  for  compensation,  and  ia  therefore  clearly  in 
violation  of  the  eighth  aection  of  Article  I  of  the  Constitution  of  thla  State    Ih, 

PZXM>,  J. —  The  validity  of  the  leaae  under  wliich  the  lessee  held  the  premises, 
cannot  be  tried  in  this  action,  nor  can  the  lessee  be  deprived  of  the  advantages 
resulting  from  the  possession  of  the  premiaea  ondar  the  Imm,  l«y  a  forcttle 
onatar  under  leglalatlve  enactment. 
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AHiiffllog  tiM  IMM  to  haTt  b€in  Taild*rth«re  wai  in  tbe  plaintiff  a  property  of 
which  he  C0QI4  not  he  dlreeted  tox  public  vat  without  just  compenantion.  His 
right,  so  far  as  the  land  and  hnlldinga  were  concerned,  was  In  no  respect 
affected  by  the  fact  that  they  were  designed  aa  a  place  for  the  confinement  of 
ooATlcta.  Tlie  purposes  for  which  premises  are  leased  cannot  alter  the 
nature  of  the  leasehold  Interest  as  property.  To  take  such  property  without 
compensation  is  beyond  the  reach  of  legislative  power.  Such  compensation  must 
be  made,  or  a  fund  provided  from  which  It  can  be  made  in  advance.  So  strictly 
Is  this  rule  adhered  to,  that  the  eoofotcement  of  any  statute  to  take  such  prop- 
erty* where  the  Indemnity  has  not  been  provided,  will  be  stayed  hy  injunction,  /b. 

An  Act  of  the  Legislature  appropriating  private  property,  without  providing  com- 
pensation, is  unconstitutional  and  void.  It  may  not  be  absolutely  essential, 
that  the  compensation  should  be  provided  in  the  same  Act  which  authorises  the 
seizure,  but  it  Is  essentia]  that  It  should  be  provided  before  the  seizure  can  be 
enforced  or  Justified.    Jh, 

The  Governor  cannot  rest  his  Justification  in  talcing  the  premises  upon  any  poa- 
slble  forfeiture  of  the  lease  under  which  the  plaintiff  held.  Such  forfeiture 
cannot  be  asserted  except  by  force  of  a  Judicial  determination.  The  Legislature 
cannot  take  upon  itself,  nor  the  ofllcers  of  government  upon  themselves,  to 
adjndge  what  right  has  accrued  to  the  State,  and  then  proceed  to  enforce  tti 
any  more  than  a  private  dtlsen.    J». 

Appbal  from  the  County  Court  of  the  Coimty  of  Marin. 

Ibis  was  an  action  of  fordUe  entry  and  unlawful  detainer.  The 
action  was  originally  commenced  in  a  Justice's  Court,  where  the  cause 
was  tried  by  a  jury,  and  a  verdict  of  *'  not  guilty  *'  returned :  upon 
which  judgment  was  entered  for  the  defendants.  The  plaintiff  ap- 
pealed therefrom  to  the  County  Court  of  Marin,  where  the  cause  was 
tried  anew. 

The  plaintiff  allq;es  in  his  complaint,  that  on  the  first  of  March, 
A.  D.  1858,  he  was  in  the  actual,  peaceable  and  lawful  possession  of 
the  messuage,  lands,  and  tenements,  situate  in  said  township,  and 
known  as  the  '^  State  prison ''  premises,  at  Point  de  San  Qu^itin,  and 
had  been  in  possession  thereof  for  a  long  time  prior  thereto. 

That  on  ttie  first  of  March,  aforesaid,  John  B.  Weller,  Joseph 
Walkup,  and  Ferris  Porman,  with  strong  hand  and  multitude  of 
people,  and  not  in  a  peaceable  manner,  and  without  right  of  entry 
giyen  by  law,  entered  by  force,  and  dispossessed  him  of  said  premises, 
etc.,  and  detained  the  same.  And  that  the  value  of  the  premises,  from 
the  time  of  entry,  was  not  less  than  five  thousand  dollars  per  month. 


{ 
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The  defendant  Weller,  (who  was  then  the  Governor  of  the  State) 
in  answer  to  the  complamt,  denied  the  aetnal  possession  of  the  plain- 
tiff, and  the  forcible  entry.  He  further  stated  that  the  premises  sued 
for  belonged  to  the  State  of  Galifomia^  and  had  been  kept  and  used 
by  said  State,  through  her  agents,  as  a  public  prison,  or  penitentiary. 
for  the  confinement  of  persons  adjudged  guilty  of  felony. 

That,  according  to  his  information,  one  J.  M.  Estill  took  charge  of 
said  prison  in  March,  1856,  claiming  under  a  contract  between  himself 
and  R  M.  Anderson,  (then  Lieutenant  Governor  of  said  State)  G. 
W.  Whitman,  Controller,  and  Henry  Bates,  State  Treasurer,  and  that 
plaintiff  claimed  to  be  in  possession,  by  his  agents,  by  virtue  of  an 
assignment  of  said  contract  to  him  by  Estill. 

That,  on  the  first  day  of  March,  A.  D.  1858,  acting  by  authority  of 
an  Act  entitled  ^  An  Act  to  provide  for  the  temporary  government  of 
the  State  prison,  and  to  appropriate  money  therefor,"  approved  Febru- 
ary twenty-sixth,  1858,  he,  without  resorting  to  force,  took  posses- 
sion of  said  premises,  and  held  possession  until  the  first  of  May,  when 
he,  Walkup  and  Forman,  took  possession,  as  Commissioners,  under  the 
provisions  of  an  Act  approved  April  twenty-fourth,  1858,  and  had 
retained  the  same  up  to  that  time. 

The  Act  of  February  the  tw^enty-eixth,  under  which  the  Governor 
acted,  reads  as  follows: 

**  Section  1.  The  Governor  of  this  State  is  hereby  authorized  and 
empowered,  and  it  shall  be  his  duty,  by  and  through  such  agent  or 
agents  as  he  may,  in  his  discretion,  appoint,  to  take  immediate  poeses- 
sion  of  the  State  prison  and  grounds,  together  with  all  the  proper^  of 
the  Ste.te  therein  situated,  and  to  assume  the  custody,  control,  and 
management  of  the  State  prison  convicts  therein  confined,  or  to  be 
therein  confined,  and  thereafter  to  continue  the  possession  of  the  prop- 
erty aforesaid,  and  control  of  said  convicts,  until  further  provided  by 
law,**  etc. 

Walkup  and  Forman  answered  separately,  denying  all  the  allega- 
tions of  the  complaint,  except  their  possession,  and  justifying  that 
possession  under  the  Act  of  twenty-fourth  April,  referred  to  in  Wel- 
ler*8  answer. 

7T.e  defendants  moved  the  County  Court  for  a  change  of  venne,  on 
the  ground  of  prejudice  of  the  presiding  Judge,  and  based  their  appli- 
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cation  upon  the  afiSdavits  of  Lieut.  Gtoyemor  Walkup,  Col.  F.  Foiman 
and  W.  J.  Mackay. 

Walkup  and  Fonnan  both  testified  that  they  did  not  believe  flie 
defendants  could  haTe  a  fair  and  impartial  trial  in  that  Court,  (or 
County,)  on  account  of  the  bias  of  the  presiding  Judge,  R.  B.  Fiink; 
that  said  Frink  was  present  during  the  trial  before  Justice  Clark,  took 
a  deep  interest  in  the  plaintiff's  success,  and  was  in  frequent  consulta- 
tion with  plaintiff's  agent  and  attorneys,  in  regard  to  the  cause,  giving 
advice  in  reference  thereto.  Walkup  further  stated  that  said  Frink 
was  a  material  witness  for  the  defense. 

Mackay,  who  was  not  a  party  to  the  suit,  also  testified  to  the  same 
facts  stated  by  Walkup  and  Forman,  and  stated  that  said  Judge  was 
expressing  himself  so  strongly  in  favor  of  plaintiff  that  bystanders,  on 
more  than  one  occasion,  told  him  he  was  doing  wrong  to  take  so  deep 
an  interest  in  the  case,  as  it  would  probably  come  before  him. 

The  motion  was  overruled  and  defendants  excepted.  Plaintiff  had 
judgment  in  the  Court  below  for  the  restitution  of  the  premifles,  and  a 
personal  judgment  against  John  B.  Weller,  for  the  sum  of  twelve 
thousand  two  hundred  and  forty-nine  dollars  and  ninety-three  cents; 
and  also  the  further  sum  of  $282  costs.  Walkup  and  Furman  were  dia- 
charged.    Defendant  Weller  appealed  to  this  Court 

Thompson  A  WtUiafM  for  Appellant. 

Wrrf— ^The  order  refusing  a  change  of  venue. 

The  first  prerequisite  which  strikes  us  as  all-important  in  the  ad- 
ministration of  justice,  is,  that  the  Judges  must  be  free  from  bias  and 
partiality,  both  positive  and  constructive. 

A  Judge  cannot,  xmder  the  law,  be  both  arbiter  and  advocate  in  the 
same  cause;  neither  should  he  be  both  arbiter  and  counsellor.  Man- 
kind are  so  agreed  in  this  sentiment,  that  any  departure  therefrom 
not  only  shocks  their  sense  of  justice,  but  of  propriety  also. 

The  twenty-first  section  of  the  Practice  Act  declares  that  tiie  Courf 
may,  on  motion,  change  the  place  of  trial,  ^  when  there  is  reason  to 
believe  that  an  impartial  trial  cannot  be  had  therein,**  (the  County) 
and  ''when,  from  any  cause,  the  Judge  is  disqualified  from  acting  in 
the  actioxL** 
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I  am  indined  to  thinks  that  undor  either  of  these  subdivisions  of  the 
Bections  quoted,  this  motion  might  have  been  granted.  '^  When,  from 
any  cause,  he  is  disqualified,"  says  the  statute. 

Now,  does  this  mean  a  mere  statutory  disqualification?  or  does  it 
go  further,  and  embrace  all  disabilities  which  would  preclude  or  per- 
vert  the  administration  of  justice?  A  common  sense  construction 
would  se^n  to  imply  the  latter. 

It  has  been  the  constant  practice  in  this  State  to  grant  changes  ol 
venue  upon  tiie  same  grounds  on  which  this  application  wa«  based.  If 
I  am  wrong  in  my  view  as  to  the  power  of  the  Courts  to  grant  the 
change  for  this  cause,  then  all  such  changes  have  been  illegal,  because 
the  statute  (sections  eighteen  and  nineteen  of  Practice  Act)  expressly 
fixes  the  place  of  trial,  subject  only  to  be  changed  as  provided  in  that 
Act,  and  no  Judge  can  hereafter  make  such  an  order  without  the 
express  consent  of  all  the  parties  to  the  action,  as  he  cannot  seek 
authority  outside  of  the  statute. 

I  cannot  imagine  a  more  unpleasant  position  in  which  to  place  a 
high-toned,  honorable^  and  sensitive  Judge,  than  to  have  such  a  motion 
as  this  under  discussion,  made,  and  theoi,  by  the  refusal  of  consent 
thereto  by  the  opposite  party,  to  render  him  powerless  to  grant  it. 
Nor  can  I  imagine  a  more  dangerous  position  for  the  litigant,  than  to 
drag  him  into  a  Court  and  compel  him  to  submit  his  cause  to  a  Judge 
who  has  already  determined  to  pronounoe  against  him. 

Up  to  this  point  of  time,  I  have  been  merely  contending  for  the 
power  in  the  Court  to  grant  the  change  which  we  sought.  If  the 
power  is  proven  or  adnutted,  then  it  is  necessary  that  we  show  by  the 
facts  that  iliis  was  a  proper  case  for  the  exercise  of  the  discretion  of 
the  Court,  favorable  to  us,  and  that  the  failure  to  do  so  was  gross 
abuse  of  such  discretion. 

If  we  are  able  to  make  such  showing,  then  it  is  clear  that  we  are 
entitled  to  a  reversal  of  the  judgment  upon  the  first  assignment  of 
error.  Sloan  v.  Smith,  3  Call  410;  Comminsky  v.  White,  January 
Term,  1856;  The  People  i^.  Lee,  B  Cal.  853. 

let.  That,  admitting  the  contract  as  valid,  the  State  had  a  perfect 
right,  at  any  time,  to  rescind,  violate*  or  annul  it»  without  the  assent 
of  the  lessea  or  hia  aaaigni. 
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2d.  That  the  title  of  the  premises  being  in  tiie  State^  she  had  a 
right  to  take  possession  of  the  same  by  her  ofBcers,  with  or  without 
force. 

3d.  .That  the  entry  complained  of  was  not  forcible. 

4th.  That,  considering  the  premises  sued  for  the  prirate  property 
of  the  plaintiff  for  the  time  being,  the  State  had  a  right  to  take  the 
same  for  public  purposes,  by  providing  just  compensation  therefor,  and 
that  snch  compensation  was  provided. 

I.  It  is  an  admitted  proposition  by  all,  fiiat  the  Legislature  is 
omnipotent,  and  ^'  that  its  power  and  jurisdiction  is  so  transcendental 
and  absolute,  that  it  cannot  be  controlled  or  confined,  either  for 
person  or  cause,  within  any  bounds,'^  except  so  far  as  it  may  be  re* 
strained  by  constitutional  prohibitions. 

That  there  is  no  constitutional  prohibition  applicable  to  this  case, 
which  would  have  prevented  action  by  the  Legislature,  was  settled  by 
this  Court. in  Myers  v.  English,  9  Cal.  341. 

After  an  able  review,  both  upon  that  and  a  former  occasion,  of  the 
authorities  cited  in  support  of  an  adverse  position,  Justice  Bubnett — 
C.  J.  Tebrt  concurring  —  concludes  wifli  this  remark:  ^' Under  the 
view  we  take,  we  still  adhere  to  the  position  stated  in  the  former 
opinion.  That  pTovision  of  the  Constitution  refers  to  contracts  be- 
tween individuals.  It  could  not  refer  to  contracts  between  individuals 
and  the  State,  because  the  State  cannot  be  sued.*' 

This  was  upon  a  rehearing,  and  consequently  this  opinion  expresses 
the  conviction  of  the  Court,  after  great  deliberation.  I  shall  not, 
therefore,  present  authorities  to  sustain  the  decision,  for  it  Heeds  none, 
nor  will  I  review  those  cited  by  the  other  side,  and  claimed  to  be 
repugnant  to  it 

For  legislative  precedent,  I  refer  the  Court  to  the  past  legidation 
in  fliis  State  in  reference  to  State  prison  affairs.  In  18B1,  (Statute 
'51,  427)  M.  G.  Vallejo  and  James  M.  Estell  were  made  lessees  of 
the  prison  for  ten  years.  At  the  next  session,  Estell  was  constituted 
sole  lessee  (Stat.  '52,  134) ;  and  again,  in  1855.  this  Act  was 
repealed,  and  the  prison  placed  under  the  government  and  control  of  a 
Board  of  Directors.  (Stat.  *55,  292,  296.)  In  1852,  the  Board  of 
Commissioners  made  a  contrflct  ^tfa  F.  YaasanU^  {Oias  J.  M.  Estill) 
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Tinder  the  Act  of  May  1,  '52»  (Stat  '52,  132)  for  the  erection  of  a 
State  prison;  and  in  the  following  year  the  Legislature  passed  an  Act, 
(Stat.  '53,  157)  declaring  said  contract  null  and  void;  and  during  the 
same  session  (p.  312)  instructed  tiie  Controller  not  to  issue  warrants 
on  account  of  such  contract,  imtil  otherwise  directed.  The  Board  of 
Directors  of  1855,  and  the  contracts  made  by  them,  were  subsequently 
disposed  of  in  the  summary  manner  which  the  practice  I  have  detailed 
warranted;  and  when  Estill  took  this  last  contract,  he  well  under- 
stood the  construction  which  the  Legislature  placed  upon  its  power  to 
rescind  the  same  at  pleasure. 

II.  The  answer  of  the  defendant  Weller  sets  up  title  to  the  premises 
sued  for  in  the  State,  and  charges  the  entry  to  haye  been  by  virtue 
of  a  law  directing  it  The  evidence  clearly  sustains  the  allega- 
tion of  title.  The  plaintiff,  in  making  out  his  case,  proved  this  by 
the  introduction  of  the  contract,  showing  that  he  claimed  under  the 
State. 

The  title  being  in  the  State,  I  claim  for  her  the  right,  by  her 
officers  or  agents,  to  enter  and  take  possession,  at  any  time,  without 
applying  to  the  Courts,  as  in  case  of  individuals;  whilst  the  learned 
counsel  for  plaintiff  holds  that  she  should  have  resorted  to  an  action  of 
ejectment  In  England,  the  right  of  the  Crown  to  land  is  usually 
asserted  in  one  of  two  ways;  by  inquest  of  office,  where  the  evidence  of 
title  is  not  in  the  Crown,  and  by  taking  possession  without  action, 
when  it  is.  In  no  event  is  there  a  resort  to  tiie  action  of  ejectment. 
"  The  King,  though  the  chief  and  head  of  the  kingdom,  may  redress 
any  injuries  which  he  may  receive  from  his  subjects  by  such  usual 
common  law  actions  as  are  consistent  with  the  royal  prerogative  and 
dignity.'* 

^  But  the  more  effectual  means  of  asserting  the  rights  of  the  Crown, 
and  redressing  its.  injuries,  are  those  which  are  obtained  by  the  pre- 
rogative modes  of  process.  Such  is  that  by  inquisition  or  enquest  of 
office;  which  is  an  inquiry  made  by  the  King's  officer,  his  sheriff,  cor- 
oner, or  escheator,  vvriuU  ofjficii;  or  by  writ  sent  to  them  for  that 
purpose,  or  by  commissioners  specially  appointed,  concerning  any  nu-t- 
ter  that  entitled  the  King  to  the  possession  of  land  or  tenements,  goods 
or  chattds.    This  is  done  by  a  jury  of  no  determinate  number^  being 
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either  twelve,  or  1^8>  or  more."  ^^  Stamford  lays  it  down,  that  in  all 
cases  where  a  subject  shall  not  have  possession  in  deed  or  in  law,  with- 
out entiy,  the  Eling  will  not  be  entitled  without  office  found  or  matter 
of  record.''  As,  ^^ if  the  King  dainis  upon  a  forfeiture;"  ^^  the  lands 
of  an  idiot,  lunatic,  etc-,  etc. ; "  "  the  year,  day,  and  waste,  of  a  felon 
attainted;"  "or  the  temporalities  of  a  Bishop,  for  eonten^f 

^  These  inquests  of  office  were  deyised  by  law  as  an  authentic  means 
to  give  the  King  his  right  by  solemn  matter  of  record;  without  which 
he  in  general  can  neither  take  nor  part  from  anything,"  Bacon's 
Abridgment,  vol.  8,  pp.  98,  99,  title  Prerogative. 

'^  But  no  office  is  necessary,  if  the  King's  title  appear  as  matter  of 
iiecord."  "  So,  if  a  possession  in  law  be  cast  upon  the  King,  no  office 
is  necessary,  but  the  King  may  seize  without  it"  "So,  when  he 
ought  to  have  chattels  or  profits  of  lands  for  a  contempt,  he  may  seize 
I  without  office.  And  by  Statute  33  H.  8,  in  case  of  attainder  for  high 
i  treason,  the  King  shall  have  the  forfeiture  instantiy  without  inquisi- 
tion of  office."    Same  book,  100. 

t  I  cannot  more  forcibly  state  the  rule  which  prevails  in  the  United 
States^  than  to  quote  from  a  pamphlet  prepared  by  that  great  states- 
man and  sound  jurist,  Thomas  Jefferson,  in  1810,  entitled  "  The  Pro- 
ceedings of  the  Grovermnent  of  the  United  States  in  maintaining  the 
Public  Right  to  the  Beach  of  the  Mississippi,  adjacent  to  New  Orleans, 
against  the  intrusion  of  Edward  Livingston:  Prepared  for  the  use  of 
counsel,  by  Thomas  Jefferson." 

He  says:  ^'But  I  believe  that  no  nation  has  ever  yet  restrained 
itself  in  the  exercise  of  this  natural  right  of  reseizing  its  own  posses- 
sions, or  bound  up  its  hands  in  the  manacles  and  cavils  of  litigation. 
It  takes  possession  of  its  own  at  short  hand,  and  gives  to  the  private 
claimant  a  specified  mode  of  preferring  his  claim*  There  are  cases  of 
particular  circumstance,  where  the  Sovereign,  as  by  the  English  law, 
must  institute  a  previous  inquest ;  but,  in  general,  as  the  present,  he 
enters  at  once  on  what  belongs  to  his  nation.  This  is  the  law  of 
England. 

''  Whenever  the  King's  (i.  s.  the  nation's)  title  appears  of  record,  or 
a  possession  in  law  be  cast  upon  him  by  descent,  escheat,  etc.,  he  may 
euter  without  an  office  found;  for  if  his  title  appear  any  way  of  record. 
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it  IB  as  good  fts  if  it  w«re  fotind  by  office;  and  if  an/  one  enter  on  Urn, 
even  before  his  entry  made,  he  is  an  intruder;  he  cannot  gain  any 
freehold  in  the  land,  nor  does  he  put  the  King  to  an  assize,  or  eject- 
menty  or  take  away  his  right  of  entry ;  for  he  cannot  be  disseized  bat 
by  record.  Stamford  Prarogativa  Regis,  66,  67;  Com.  Dig.  Prce- 
rog.,  D.  71  —  the  substance  of  the  authorities  cited.  •  •  • 
We  have  before  us,  too,  the  example  of  many  of  the  States,  and  of  the 
General  Government  itself,  which  have  never  hesitated  to  remove,  by 
force,  the  squatters  and  intruders  on  the  public  lands.  Tndeed,  if  the 
nation  were  put  to  action  against  every  squatter,  for  the  recovery  of 
their  lands,  we  should  have  only  lawsuits,  not  lands,  for  sale.  •  •  • 
The  correct  doctrine  is,  that  so  long  as  the  nation  holds  lands  in  its 
own  possession,  so  long  they  are  under  the  jurisdiction  of  no  Court,  but 
by  special  provision.  The  United  States  cannot  be  sued.  The  nation, 
by  its  immediate  representatives,  administers  justice  itself  to  all  who 
have  daims  on  its  public  property;  hence  the  numerous  petitionB 
which  occupy  so  much  of  every  session'  of  Congress,  in  cases  which 
have  not  been  confided  to  the  Courts.  But,  when  once  they  have 
granted  the  lands  to  individuals,  then  the  jurisdiction  of  the  Courts 
over  them  commences.  They  fall  into  the  common  mass  of  matter  jus- 
ticiable before  the  Courts.  If  the  public  has  granted  lands  to  B, 
which  were  the  legal  property  of  A,  A  may  bring  his  action  against 
B,  and  the  Courts  are  competent  to  do  him  justice.  The  moment  B 
attempts  to  take  possession  of  A's  lands,  the  writ  of  forcible  entry,  the 
action  of  trespass,  or  ejectment,  and  the  chancery  process,  furnish  him 
a  choice  of  remedies.  The  holders  of  property,  therefore,  are  safe 
against  individuals,  by  the  law;  and  they  are  safe  against  tlie  nation 
by  its  own  justice ;  and  all  the  alarm  which  some  have  endeavored  to 
excite,  on  this  subject,  has  been  mere  ad  eaptandum  populumf 

The  practice  of  the  General  Government  has,  since  a  very  early  day, 
been  in  accordance  with  the  views  expressed  by  Mr.  Jefferson,  in  the 
quotations  above  made.' 

On  the  third  of  March,  1807,  Congress  passed  "an  Act  to  prevent 
settlements  being  made  an  lands  ceded  to  the  United  States,  until 
authorized  by  law.**  (IT.  S.  Statutes  at  Large,  vol.  2,  p.  445.)  By  the 
terma  of  Haig  Ae^  the  President  was  authorized  to  cause  the  TTnited 


8UPEBMB  COUBT  — JANUARY  TBBM,  1869.    509 

IfeCavley  ••  Weller. 

States  Marshal,  of  the  proper  distriGt,  to  remoYe  all  intraders  upon 
ceded  lands,  inclnding  those  who  had  settled  or  entered  thereon  before 
the  cession,  as  well  as  tiiose  subsequently. 

Afterwards,  in  1821,  the  Secretary  of  War  having  referred  the 
question  of  the  power  of  the  President,  under  this  Act,  to  Mr.  Wirt, 
then  Attorney  Qeneral,  the  latter  unhesitatingly  announced,  as  his 
opinion,  that  such  intruders  might  be  removed  by  military  force,  if 
necessary.    Opinions  of  the  Attorney  Qeneral,  vol.  1,  p.  471. 

And  again,  in  that  year,  the  same  officer,  in  answer  to  a  oanuauni- 
cation  addressed  him  by  the  Secretary  of  the  Treai»ury,  said:  ^'I 
have  no  doubt  that  the  Marshal,  under  the  orders  of  the  President, 
may  remove  the  intrudeis  on  the  lands  set  apart  for  the  cultivation  of 
the  vine  and  olive,  in  Mississippi  The  instructions  to  the  Marshal 
must  proceed  from  the  President  Ibid.,  p.  475.  As  late  as  1837, 
Mr.  B.  F.  Butler,  an  able  lawyer,  and  then  Attorney  General,  gave 
to  the  Preiident  the  opinion  that  the  latter  might  expel,  by  force,  if 
necessary,  intrudieis  upon  the  lands  secured  to  the  Chicasaws,  east  of 
the  Ifiississippi.    Ibid.,  \cL  3,  p.  255. 

That  the  State  may  take  possession  df  property,  without  inquest. of 
office,  or  a  proceeding  in  Courts  of  law,  when  authorized  by  statute,  is 
admitted  in  the  following  cases:  Fire  Department  of  New  York  v. 
Kiss,  10  Wend.  266;  Fairfax's^  Devisee  v.  Hwiter^s  Leasee,  7  Cranch, 
622;  Craig  v.  Badford,  S  Wheat  S99. 

One  of  the  reasons  forming  the  basis  of  the  doctrine  I  have  been 
advocating,  is,  that  the  State  (the  Sovereign)  cannot  be  disseiaed,  and, 
therefore,  cannot  resort  to  the  remedy  of  ejectment.  Blackstone,  vol. 
3,  p«  257,  chap.  17,  in  discussing  Hie  methods  of  redressing  such  in- 
juries as  the  Crown  may  receive  from  the  subject,  says:  ''As,  there- 
fore, the  King,  by  his  legal  ubiquity,  cannot  be  dissei^,  or  dispos- 
sened,  of  real  property,  which  is  once  vested  in  him,  he  can  maintain 
no  acti<»i  which  supposes  a  dispoBsessiob  of  the  plaintiff;  such  as  an 
assaxe,  or  an  ejectment.'' 

The  same  doctrine  fata  been  heU  in  this  country  as  applioaUe  to  a 
StirtB. 

In  The  State  v.  Ailedge  and  Qaifter,  1  Bailey  S.  C.  Blep,  ^{^2, 
Justioe  Johnson  says:  ^It  is  very  dear  that  in  England  the  King 
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cannot  maintain  an  ejectment  to  recover  lands^  and  the  reason  given 
by  Blackstone  is,  that  on  acconnt  of  his  legal  nbiqnity  he  cannot  be 
disseized  or  dispossessed.  All  the  elementary  writers  hold  the  same 
doctrine;  and  it  is  even  more  strikingly  applicable  here,  where  the 
sovereign  power  and  right  are  in  the  hands  of  the  people  themselres, 
who  want  that  personal  identity  on  which  a  disseizin  could  operate ;  and 
for  the  further  reason  that  a  part  of  it  abides  in  the  defendants 
themselves.'' 

The  def  endanty  acting  as  Grovemor  of  the  State,  took  possession  of 
the  premises  in  question,  under  and  by  virtue  of  an  Act  of  the  Legifi- 
lature,  approved  twenty-«ixth  February,  1858,  entitled  **  an  Act  to 
provide  for  the  temporary  government  of  the  State  prison,  and  to 
appropriate  money  therefor."  It  not  only  authorized  the  entry,  but 
required  it  to  be  immediate.  The  Legislature  did  not  design  that  he 
should  resort  to  the  slow  processes  of  the  Courts ;  but,  in  the  exerciw 
of  their  sovereign  power,  instructed  him  to  take  possession  of  property, 
the  title  to  which  was  tmquestionably  in  the  State^  and  to  do  so  (bor- 
rowing Mr.  Jefferson's  expression)  at  short  hand.  If  there  is  force 
in  precedent  and  authority,  the  Legislature  did  not  exceed  its  consti- 
tutional privilege  and  power  in  passing  this  Act,  and  the  Executive 
wovli  have  been  derelict  in  duty  had  he  not  enforced  it  ScUus  pop- 
uli,  suprema  lex  est,  is  a  maxim  not  to  be  ignored  for  trivial  causes. 

The  Executive  having  acted  by  authority  of  law,  and  having  in  no 
way  exceeded  the  limits  of  that  authority,  is  protected  from  all  conse- 
quences resulting  therefrom.  This  is  sustained  by  an  abundance  of 
authority,  of  which  I  will  only  cite  —  7  Howard  U.  8.  ISO;  4  Term 
S.  794;  6  Taunton,  41;  2  B.  ft  C.  227;  2  Johns.  286;  7  Ohio,  211, 
part  11. 

ni.  If  the  plaintiff  failed  upon  the  trial  to  prove  actual  force  in 
the  entry  of  the  defendant,  we  are  entitled  to  judgment,  although  every 
other  point  in  the  case  may  be  with  him.    Wood's  Digest^  467. 

*'  To  sustain  the  action  of  forcible  entry,  actual  force,  threats,  or 
violence  in  the  entry,  or  the  just  apprehension  of  violence  to  the  pcr^ 
son,  must  be  shown  to  have  existed.  To  constitute  a  forcible  entry, 
the  following  rule  is  laid  down  in  Tomlinson's  Law  Dicttonary,  which 
has  been  referred  to  in  most  of  the  Courts  of  the  different  States  of 
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the  Un]i)n:  *  A  forcible  entry  is  only  stich  an  entry  as  is  made  vith  a 
strong  hand  and  unusual  weapons,  an  unusual  number  of  servants  or 
attendants,  or  with  menace  of  life  or  limb ;  for  an  entry  which  only 
amounts  in  law  to  trespass,  is  not  within  the  statute.*  **  Prazier  and 
Hastier  v.  Hanlon,  6  Cal.  157.  The  same  view  is  taken  in  Williams 
V.  Warren,  17  Wend.  261-264;  and  in  Addison,  17. 

The  whole  affair  was  conducted  in  an  orderly,  good-humored  man- 
ner, and  there  was  neither  violence  nor  threats  of  violence.  None  were 
necessary.  But  on  the  contrary,  plaintiff  and  his  agent  seem  to  have 
afforded  every  facility  to  the  Governor  in  the  discharge  of  the  duty 
imposed  upon  him  by  the  Act;  contenting  themselves,  as  expressed  in 
plaintiff's  letter,  with  entering  a  protest. 

They  had  ample  means  of  resistance,  if  they  had  seen  proper  to 
resort  to  them;  but  such  was  not  plaintiff's  intention.  It  suited  his 
purposes  to  permit  the  entry,  at  the  same  time  saving  his  legal  rights. 

In  Pennsylvania  v.  Waddle,  Addison,  41,  the  Court  uses  this  lan- 
guage :  "  If  there  was  no  force,  he  cannot  be  guilty.  Words  are  the 
slightest  symptoms  of  force.  If  you  think  it  was  the  meaning  and 
tendency  of  the  words  to  impress  oh  Johnson  a  terror  of  personal  harm, 
if  he  should  proceed  to  take  possession  —  this  is  force.  If  you  think 
their  meaning  was  only  to  signify  that  Waddle  wpuld  not  give  up  his 
claim,  which  he  thought  a  just  one,  till  at  legal  trial  It  was  declared 
unjust  —  this  is  no  force.'* 

IV.  Admitting  these  premises  to  be  the  private  property  of  plaintiff, 
still  the  State  had  the  constitutional  power  to  take  it  for  public  pur- 
poses, by  providing  just  compensation  therefor.  And  it  is  immaterial 
whether  the  compensation  was  provided  in  the  Act  directing  the  seizure 
of  the  property,  or  by  subsequent  Act. 

The  only  difference  being  that  the  plaintiff  might  have  enjoined  the 
taking,  until  the  compensation  was  made,  or  suflBciently  provided.  (1 
Baldwin,  C.  C.  R.  226,  227;  1  Keman,  308,  and  authorities  there 
cited.)  In  this  last  case,  the  Court  says:  "Where  private  property  is 
taken  for  public  use,  it  is  suflScient  that  a  certain  and  adequate  remedy 
should  be  provided,  by  which  the  individual  can  obtain  compensation, 
without  any  unreasonable  delay.*' 

The  Legislature  did,  by  a  subsequent  Act,   (twenty-sixth  •  April, 
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1858)  make  proyision  for  just  and  ample  compensation  to  plaintiff, 
for  the  property  (if  it  may  be  so  called)  taken  by  the  Governor,  on 
the  first  of  March  preceding.  By  that  Act,  (Statntes  1858,  339)  a 
commission  was  organized,  with  power  to  examine  the  claims  of  plain- 
tiff, and  his  assignor,  and  to  award  them  tuoh  sum  as  thej  were  justly 
entitled  to. 

The  large  sum  of  seventy-five  thousand  dollars  was  appropriated  for 
the  purposes  of  the  Act,  and  the  Commissioners  were  authorized  to 
pay  the  same,  or  any  part  thereof,  to  said  parties,  upon  final  settlement. 

The  rule  of  law  in  such  cases  is,  that  the  damages  may  be  assessed 
in  an  equitable  and  fair  mode,  to  be  provided  by  law,  without  the 
intervention  of  a  jury.  (2  Kent's  Com.,  note  h  to  page  339,  top.) 
And  whenever  the  mode  of  ascertaining  and  assessing  the  compensation 
is  fixed  by  statute  then  that  mode  alone  must  be  pursued.  1  Bald. 
a  C.  205,  221,  222;  4  Term  R.  796;  7  Ohio,  668;  2  Kent,  339. 

A.  P.  Crittenden  for  Respondent 

The  question  suggested  by  the  Court  for  argument  i%  "Whether 
the  State  can,  under  any  circumstances,  without  action,  take  possession 
el  its  own  property,  which  is  in  possession  of  another? 

It  is  contended  by  appellant's  counsel,  that  under  any  circumstances, 
whenever  the  title  to  the  land  is  vested  in  the  State,  no  action  is 
Inquired  on  the  part  of  the  State  to  recover  possession  agamsi:  one 
holding  adversely^  but  the  State  ^  has  the  right,  by  her  ofiicers  ^nd 
agents^  to  enter  and  take  possession,  at  any  time>  without  applying  to 
the  Courts.'' 

This  is  a  startling  proposition,  at  war  with  all  received  ideas  of 
itidividufid  right,  and  utterly  subversive  of  that  security  in  the  exijoy- 
:  meat  of  property  which  is  supposed  to  exist  under  every  free  or  con- 
stitutional government.  Yet  it  is  Sr  proposition  which  tbe  appellant 
must  maintain  in  its  broadest  extent,  or  he  is  without  protection  for 
the  act  of  which  we  complain. 

He  rests  ity  Ist.  Upon  the  right  of  the  English  Crown ;  2d.  Upon 
the  practice  of  the  Government  of  the  United  .States. 

Istv .  As  to  the  right  of  the  English  Crown.  It  is  said  by  the  appel- 
lant's counsel  that  "  in  England  the  right  of  the  Crown  to  land  is 
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usually  asserted  in  one  or  two  ways  —  by  inquest  of  offiee,  where  the 
eridenoe  of  title  is  not  in  the  Crown,  and  by  taking  poas^aion  without 
action,  when  it  is.'' 

It  might  well  be  comtended  that  if  the  Crown  of  England  did  possess 
this  eztraoidinaiy  ri^tof  taking  posseasion  without  action,  it  was  only 
a  pieiogatiTe  ri^t  which  could  not  exist  here.  Bui  it  is  unnecessary 
to  raise  any  question  upon  this  point  Such  a  right  never  ecdsted  in 
the  Crown  of  Ikigland  in  the  terms  and  to  the  extent  claimed. 

'^  In  England  the  King  can  neither  take  nor  part  with  anything  but 
by  matter  of  record;  by  conyeyajoce  upon  reoord,  judgment^  or  by 
oflSce.''  (8  Bacon?B  Abr.  99;  Comyn's  Dig.  Presogative,  D.-66.) 
^It  is  true,  iiiai  when  onoe  the  title  is  vested  in  him  by  matter  of 
record,  he  cannot  be  disseized  or  dispossessed^  but  if  any  one  enters  ho 
will  be  an  intruder  upon  the  Sang^s  possession^  for  he  can  only  be 
ousted  by  matter  of  record.  And  therefore  it  is  that  the  King  can 
maintain  no  actien  which  supposes  a  disposseifeion!  of  the  plainti  IT, 
soeh  as  an  assist  or  ejeetmisnt/'  (3  Bl.  Com.  857 ;  Comyn's  Dig.  Pre- 
rogatxre,  D.  71)  and  as  no  laches  can  be  imputed  to  him^  and  he 
cannot  be  disseiaed  by  Hbe  entry  of  another,  his  right  is  nerer  defeated 
by  any  limitation  or  length  of  time. 

But  because  when  titie  was  once  vested  in  the  King  by  matter  of 
record,  his  seizin  oontinnes,  notwithstanding  the  entiy  of  another;  and 
because  he  cannot  mainiain  on  assize  or  ejeotment,  it  by  no  means 
follows  either  that  he  cannot  maintain  any  other  appropriate  aotidn,  or 
that  he  has  the  right  by  foiee,  and  witiiout  actiom,  to  remove  an 
intruder.  On  the  contrary,  he  nay  maintM'n  !aiiy  other  action, 
(Comyn's  Dig.  Action,  B«  1)  and  a  speoial  and'  peculiar  action  is'  given 
against  oni^  who  enters  upon  the  lands  of  the  Crown.  **  If  a  man 
intrudes  upon  the  King's  landi^  an  information  for  the  intrusion  lies 
in  the  name  of  the  Attorney  Generalj*'  (Oomyn^  Dig.  Prerbgativie,  D. 
47;  8  Baopn's  Abr.  101)  and  '' Judgment  for  the  Kiiig  shall  be^  that 
the  defendant  be  removed  from  the  poeseaaion,  and  there  shall  be  an 
injunction  for  tiie  pa8seBsidn,-fo[r  the  King  is  siq>posea  in  possession/' 
(Comyn^s  Dig.  Prerogatives,  D.  77)  aad  ^therenpon  every  party  to 
the  information,  or  claiming  under  him,  shall  be  removed  from  the 
posaeseion."  8  fiaoon'a  Abr.  108^  > 
Vol.  XII.— aa 
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This  infonnation  of  intrusion  is  a  substitute  for  the  action  of  eject- 
ment, and  accomplishes  the  same  purpose^  Why  should  it  be  leeorted 
to,  if  its  only  end  —  the  removal  of  an  intruder  —  can  be  as  efFectuaHy 
attained,  without  action,  by  the  mere  exercise  of  the  inherent  power 
of  the  Crown?  That  such  an  action  exists,  and  should  have  been  so 
often  used  as  it  appears  to  have  been,  (Oomyn's  Dig.  Prerogatiye,  D. 
73  to  77)  ^are  forcible  arguments  against  the  right  to  exercise  tiie 
power  claimed  for  the  Crown  by  the  appellant's  coimsel. 

The  same  term,  to  sexzs,  is  used  as  well  in  speaking  of  the  right  of 
entry  of  the  subject  as  of  the  Crown. 

'^  So,  an  office  is  sufficient  for  the  King  without  a  scire  facias  against 
the  party,  where  a  common  person  may  enter  or  sbize,  without  action." 
(9  Co.  9€w)  ''But  where  a  common  person  cannot  enter  or  seiie, 
without  haying  an  action,  the  King,  after  office,  ought  to  hare  a  sdn 
facias/' 

The  inquest  of  office  was  not  a  proceeding  by  which  the  King  was 
put  into  actual  possession  of  land,  and  an  adverse  claimant  removed, 
but  a  mere  inquiry  as  to  the  right.  Its  object  was  to  determine 
whether  the  King  was  entitled  to  the  possession  of  property,  as  to 
inquire  ''  whether  the  King's  tenant  for  life  died  seized,  wherry  the 
reversion  accrues  to  the  King.''    3  Bl.  Conu  268. 

The  inquest  of  office  was  a  public  proceeding,  a  trial  by  jury,  whose 
finding  was  not  conclusive^  but  was  tnnreFsable,  and  might  be  reviewed. 
(8  Bacon's  Abr.  99;  3  BL  Com.  860.)  So  far  from  its  giving  any 
countenance  to  the  idea  that  the  King  could  himself  determine  upon 
his  own  right,  ski  invade  the  posaesMU  of  the  subject,  it  was  intended 
for  the  protection  of  the  subject  against  the  assertion  and  exercise  of 
arbitrary  power.  In  speaking  of  this  proceeding,  it  is  declared  to  be 
^'  a  part  of  the  liberties  of  England,  and  greatly  for  the  safety  of  the 
subject,  that  the  King  may  not  enter  upon,  nor  seize  any  man's  pos- 
sessions, upon  bare  stirmises,  without  the  intervention  of  a  jury.''  8 
Bacon's  Abr.  99;  3  Bl.  Com.  259. 

The  effect  of  the  office,  if  found  for  Uie  Crown,  was  to  shofw  title 
and  right  of  possession  in  the  King,  by  matter  of  record,  and  by  &e 
office  only  the  King  was  in  possession,  without  seizure,  (tibat  is,  with- 
out entry)  if  the  possession  was  vacant,  bat  not  otfadrwiae.    8  Bacoi^fl 
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Abr.  100;  Comyn's  Dig.  Prerogative,  D.  68;  Com.  Dig.  Preroga- 
tive, D.  69 ;  8  Bacon's  Abr.  100. 

It  is  apparent  that  the  office  does  nothing  more  than  a  deed  or  other 
matter  of  record.  It  ascertains  the  right  and  vests  the  title  in  the 
King.  The  legal  seizin  and  possession  accompanies  the  title  if  at  the 
time  of  the  office  the  land  be  vacant  —  that  is,  if  there  be  no  adverse 
possession.  But  the  question  is  still  undecided,  what  may  the  King 
do  if  one  enters  upon  his  possession?  The  answer  may  be  found  in 
Comyn's  Dig.  Prerogative,  D.  71  to  77.  It  is  there  asked  how  lie 
shall  be  redressed  in  such  a  case?  and  the  answer  is,  by  information 
of  intrusion. 

It  may  be  very  clearly  shown,  that  if  the  case  now  before  this  Court 
had  arisen  in  England,  the  King  could  not  have  done  what  has  been 
att^npted  under  an  alleged  authority  from  the  Legislature  of  tliis 
State,  and  if  that  be  shown,  it  is  sufficient  for  the  purposes  of  tliis 
argument. 

The  King  leases  land  for  a  term  of  years  by  deed  recorded;  he 
parts  with  the  possession,  and  delivers  it  to  his  lessee  to  be  held  under 
che  deed  of  lease.  Without  office  found,  without  any  judicial  prooeed- 
ing  to  declare  a  forfeiture,  he  forcibly  resumes  Uie  possession.  8 
Bacon's  Abr.  98 ;  Comyn's  Dig.  Prerogative,  D.  67. 

Now  **  an  entry  can  only  be  made  by  the  legal  owner  when  anoHier 
person,  who. hath  no  right,  hath  previously  taken  possession  of  lands  or 
tenements.'^  3  Bl.  Com.  174.  But  in  this  case  the  tenant  entered 
and  held  by  right,  and  his  landlord,  if  a  private  person,  certainly  caA- 
not  legally  enter  upon  the  land  during  the  continuance  of  the  term. 
Adams  on  Ejectment,  157.  In  such  a  case,  therefore,  the  King  could 
not  be  entitled  without  office  found. 

The  power  of  th^  Crown  is  hardly  so  despotic  in  England  as  we 
mnst  believe  it,  if  it  be  true  that  without  process  of  law,  without 
inqniry  or  trial,  the  King  may  seize  whatever  property  he  may  adjudge 
to  be  his  own.  It  was  declared  by  Magna  Charta  that  ^  no  freeman 
shall  be  disseissed  or  divested  of  his  freehold,  or  of  his  liberties,  or 
free  customs,  but  by  the  judgments  of  his  peers  or  by  the  law  of  the 
land.  And  by  a  variety  of  ancient  statutes  it  is  enacted,  that  no 
man's  lands  or  goods  shall  be  seized  into  the  King's  hands,  against  the 
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great  charter  and  the  Uw  of  the  land.  (3  Bl.  Com.  139,  and  by  stat- 
ute 16  Charles  I.,  c.  10.)  That  neither  His  Majesty  or  Privy  Council, 
have  any  jurisdiction,  power  or  authority,  by  Englirii  bill,  petition, 
articles,  libel,  or  by  any  ottier  arbitrary  way  whatsoever,  to  examine  or 
to  draw  into  question,  determioe  or  dispose  of  the  lands  or  goods  of 
any  subjects  of  this  kingdom;  but  that  the  same  ought  to  be  tried 
and  determined  in  the  ordinary  courte  of  justice,  and  by  course  of 
law/'  lb. 

When  it  is  said  that  the  King  cannot  be  disseized,  it  is  only  intended 
that  notwithstanding  the  intrusi<»L  of  one  without  rights  the  legal  seizin 
of  the  King  shall  in  contemplation  of  law  continue,  and  that  none  of 
the  consequencea  of  an  oueter  shall  fbllow  aa  in  the  case  of  a  subject; 
that  is,  that  the  intruder  can  gain  no  f refold  in  the  land;  and  caimot 
make  a  leaae  to  mftintaiii  an  ejectment ;  that  th^  death  of  the  ini^der 
and  descent  cast  on  hil  heir,  give  no  better  right  tiian  his  ancefr* 
tor  had,  etc.,  and  this  is  the  reason  why  the  King  cannot  maint4un 
an  ^'ectment  or  assiiae.  Those  actioais  admit  what  the  law  8a3rs  can 
never  take  place  —  a  disseizin  —  and  theref  ore^  as  a  substitute,  the  in- 
formation of  intrunon  must  be  resorted  to* 

In  both  these  partioulwn^  the  impossibili^^  of  a  disseizin,  and  the 
consequent  impropriety  of  an  ejectment^  our  law  differs  from  that  of 
England. 

The  State  of  California  may  be  dieseiised.  Ten  years'  adverse  poa* 
session  will  constitute  a  title  as  against  the  State.  Within  that  time 
it  may  maintain*  any  a^ion  for  the  recovery  of  real  property  which  an 
individual  might  do.     Act  of  Idniitatione,  sees.  3,  4,  5^ 

But  ev^  if  the  power  of  the  King  of  England  were  all  that  it  it 
claimed  to  be  by  the  appellant's  counsel,  and  the  right  of  the  Ciown 
might  be  asserted  by  tajdng  poseessiion  of  land  ^thout  action  nnder 
cevtain  circumstances,  it  is  ok»r,  from  the  authorities  above  cited,  that 
it  oould  never  have  done  so  in  a  case  like  the  present  It  was  a  power 
which  could  only  be  exerted  against  one  who.  held  possession  vritbout 
right  or  color  of*  right,  a  mere  intruder,  never  oertainly  againet  one 
who  held  by  right  derived  from  iiie  Crown  by  matter  of  renwd.  It  is 
certainly  requisite  to  the  exercise  of  such  ft  power  thajt  ibe  King  should 
have  tiie  right  of  entry ;  and  wbeie  the  Crown  h$a  leased^,  or  parted 
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with  tbe  poeseasioii  by  matter  of  reeord,  tiie  right  of  entry  is  gone,  and 
can  oaily  be  restored  by  office  fouttd  or  other  prooeedings  of  record. 

In  support  of  some  af  the  positionB  assumed  ab6ve>  I  would  ^eler 
the  Oourt  to  the  ai^goment  of  eootifld  and  opinion  of  the  Ooitrt  in  tbe 
case  of  the  People  of  the  State  of  New  Ydrk  r.  Brown  and  others,  1 
Gainers  B.  416. 

tnd.   The  prajctioe  of  the  GoTernment  of  the  United  States. 

It  is  true,  that  cm  the  tiiird  of  March,  1807,  Congress  pisssed  an 
*'  Act  to  iHrevent  settlements  being  made  on  landfi  ceded  to  the  United 
States,  until  authorized  by  law."  Probably  tiie  first  oooasion  on  nrlifkSh 
the  power  given  to  the  President  was  ever  employed,  was  in  ttie  case 
of  tbe  Nextr  Orleans  Batture.  Tbe  Batture  was  claimed  by  Edward 
liTingston  as  his  private  property.  Mr.  Jetferson,  then  President  &t 
the  United  States,  treating  it  as  public  property  to  which  Vbfe  pro- 
visions of  this  Aot  applied,  Instraeted  the  Marshal  to  remove  all  per- 
sons found  upon  it,  and  take  possession  of  it  for  the  United  States. 
Under  these  instructions,  Mr.  Livingston  was  dispossessed ;  and  faetiee 
aroee  the  eeld^rated  controversy  between  hiitoself  and  Mr.  Jeffers^,  in 
the  course  otf  which  was  written  by  the  latter  &e  pamphlet  referred 
to  by  the  appellant's  counsel,  and  an  extract  from  whidi  is  given  in 
the  appellant's  printed  brief.  As  an  answer  to  the  arguments  of  Mr. 
Jefferson,  I  should  desire  to  submit  those  of  Mr.  Livingston  himself  -^ 
a  man  more  distinguished  than  Mr.  Jdiferson  for  profound  knowledge 
of  tiie  law.  But  I  have  been  unable  to  find  any  of  the  writings  of  Mr. 
Livingston  upon  ihe  subject. 

The  opinions  of  Mr.  Jefferson,  quoted  by  the  appellant,  are  not  to 
be  regarded  as  his  deliberate  and  unbiased  judgment,  but  rather  as 
the  argument  of  a  heated  disputant.  He  had  been  bitterly  assailed, 
and  i^ftl^s  pamphlet  was  arguing  his  own  cause  and  seeking  to  vindi- 
cate ^ffwn  conduct.  Deliberately,  and  as  a  sober  conviction,  he 
could  liilfer  have  contended  that  "  liie  holders  of  property  are  safe 
against  the  nation  by  its  own  justice.^ 

It  is  to  be  observed,  that  ttiis  Act  of  1807  applies  only  to  lands 
*'  ceded  or  secured  to  the  United  States  by  any  treaty  with  a  foreign 
nation,  or  1^  a  cession  from  eAj  Stitte  to  Qie  United  States ;"  in  otiier 
wordS)  to  laaida  to  which  the  United  States  have  dear  title,  in  which 


i 


( 


> 


518         SUPEEME  COURT  —  JANUAEY  TERM,  1869. 

McCMiley  «.  Weller. 

she  has  parted  with  no  interest^  and  in  which,  consequently^  there  can 
dearly  be  no  adverse  right  on  the  part  of  individuals.  It  applies 
only  to  those  who  are  manifestly  mere  intruders,  wrongdoers,  tres- 
passers upon  that  possession  of  the  Government  which  results  from  its 
title.  So,  Mr.  Jefferson  speaks  only  of  the  exercise  of  this  power  of 
removal  *^  where  the  nation  holds  lands  in  its  own  possession,''  and  the 
opinions  of  the  Attorney  General,  to  which  we  are  referred,  were 
given  in  cases  of  mere  intrusion  manifestly  without  right 

An  application  was  made  to  the  President  of  the  United  States  to 
remove  a  Mr.  Henderson,  who  was  represented  to  be  an  intruder 
upon  the  public  lands.  It  afterwards  appeared  that  he  was  in  posses- 
sion under  a  Spanish  title.  Thereupon  Mr.  Wirt,  then  Attorney 
General  of  the  United  States,  gave  the  opinion  that ''  Mr.  Henderson 
was  not  an  intruder  within  the  meaning  of  the  Act  of  the  third  of 
March,  1807,  and  consequently  it  was  not  competent  for  the  Executive 
to  remove  him  by  force  under  that  law.'^  Vol.  2  Public  Lands,  Laws, 
Instructions  and  Opinions,  p.  166. 

In  1833,  a  question  was  submitted  to  Mr.  Taney,  then  Attorney 
Gene^ral  of  the  United  States,  in  regard  to  the  construction  of  this  Aet, 
and  its*  application  in  the  case  of  lands  ceded  to  the  United  States  by 
the  Creek  Indians.  In  his  opinion  he  says:  ''The  white  men  who 
have  entered  upon  this  land  are  unquestionably  intruders  within  the 
meaning  of  the  law.^'  The  Act ''  proposes  to  defend  the  possessions  of 
the  United  States  against  wrongdoers,  who,  without  any  pretense  of 
title,  and  in  open  violation  of  the  rights  of  the  United  States,  intrude 
upon  the  public  property,  and  appropriate  it  to  their  own  use.** 
**  Indeed,  it  can  hardly  be  supposed  by  any  one  that  the  United  States 
have  not  the  same  right  that  an  individual  possesses,  to  defend  their 
possessions,  by  force,  against  a  trespasser.  Must  they  suni^er  up 
the  possession  of  the  public  property  whenever  lawless  ▼ioleuMfHlempts 
to  seize  upon  it?  It  cannot  be  imagined  that  the  United  VMKes  aie 
bound  to  stand  idle  and  see  their  possessions  wrested  from  them,  and 
then  be  put  to  their  action  of  ejectment  to  regain  possession  of  their 
forts,  arsenals  and  light  houses,  or  to  resort  to  a  replevin  to  recover 
the  public  arms  and  accoutrements,  or  an  action  of  trover  to  obtain 
compensation  in  damages  for  their  loss."    Same  vol,  pp.  181  to  183. 
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This  opinion  points  out  the  distinction  between  thfe  case  referred  to 
by  Mr.  Taney^  and  the  one  before  this  Gourt  The  United  States  had 
never  abandoned  the  possession,  and  &e  intraders  never  acquired  a 
lawful  possession  against  them.  The  State  of  California  Din  abandon 
its  possession,  and  McCauley  acquired  against  the  State  a  lawful  pos- 
session for  a  term  of  years. 

I  have  examined  the  authorities  cited  in  behalf  of  the  appellant,  and 
find  in  them  nothing  inconsistent  with  the  views  here  ezpressedi 

In  The  Fire  Department  of  New  York  v.  Kip,  10th  Wend.  266,  it 
was  held  only  that  **  when,  for  the  violation  of  an  Act  of  the  Legisla- 
ture, a  FOBFEiTUEB  of  goods  and  chattels  is  imposed,  and  a  right  to 
sue  for  such  violation  is  given  by  statute,  the  right  to  the  property  does 
not  ipso  facto  J  by  the  prohibited  act  being  done,  vest  in  the  piurty  to 
whom  the  property  is  given,  but  that  a  proceeding  in  a  co0BT  ov  law 
must  be  had  ad  judoing  the  FOSFBrrnsx  ftnd  DBai<ABiKG  thb  pabty 
entitled  to  the  property;  and  that  aach  proceeding  haa  not  been  had, 
may  be  objected  even  by  the  officer  who  seized  the  property  under  the 
initiatory  proceeding,  in  an  action  against  him  by  the  party  claiming 
to  be  entiUed  to  the  property  as  forfeit. 

In  Fairfax's  Devisee  v.  Hunter's  Lessee,  7  Cranch,  62S,  the  ques- 
tion was,  whether  an  alien  enemy  could  take  lands  in  Virginia  by 
devise,  and  hold  them  until  office  found.  Iiord  Fairfax  had  been  the 
owner  of  certain  land  called  the  ITorthem  Neck  of  Virginia,  under 
title  derived  from  the  Grown  of  England  by  grant.  He  died  during 
the  War  of  the  Bevolution,  and  devised  the  land  to  Denny  Fairfax,  a 
British  subject  and  alien  enemy,  who  continued  seized  of  the  land  at 
the  treaty  of  peace,  and  by  the  treaty  it  was  stipulated  that  no  future 
confiscations  could  be  made;  the  land  was  granted  by  the  State  to 
Hunter.  For  the  devisee  of  Fairfax  it  was  contended  that  he  was 
competent  to  take  and  hold  the  title  until  divested  by  office  found,  and 
that  there  having  been  no  office  found  prior  to  the  treaty^,  nor  any 
equivalent  act  done  to  vest  the  estate  in  the  Commonwealth,  the  treaty 
released  the  forfeiture,  and  his  title  had  become  perfect.  Against  this 
it  was  contended  that  the  titie  of  the  Commonwealth  was  complete 
before  the  treaty  by  the  deiath  of  Lord  Fairfax;  that  the  office  was  no 
part  of  the  title;  that  it  was  the  remedy  and  not  the  right.    The 
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Court  held,  that  it  was  clear  by  the  common  law  that  an  alien  could 
take  land  by  purchase,  and  that  it  was  settled  upon  the  fullest  auttior- 
ity,  that  the  title  so  acquired  was  not  divested  until  office  found. 

In  Craig  v.  Radford,  S  Wheat.  594,  the  same  point  arose,  and  the 
same  decision  was  made  upon  the  authority  of  Fairfax's  Devisee  v. 
Hunter's  Lessee. 

In  the  case  of  the  State  $<t  rel,  v.  Arledge  ft  Gkiither,  1  Bailey's 
South  Carolina  Rep.  551,  it  was  determined  only  that  it  was  proper 
for  the  State  to  recover  the  possession  of  land  to  which  it  had  title  by 
information  of  intrusion,  filed  by  the  Solicitor  of  the  State,  and  upon 
which  the  defendant  could  answer  and  a  trial  be  had  as  betwd^i  citi- 
zen and  citizen;  and  that  the  State  could  not  maintain  trespass  to  try 
title  or  ejectment,  because  it  could  not  be  disseized. 

It  would  seem,  then,  that  giving  to  the  power  of  the  King  of  Eng- 
land, and  of  tibe  Government  of  the  United  States,  Hie  utmost  extent 
which  has  been  claimed  for  it,  it  would  reach  only  to  ttie  removal  of  a 
mere  intruder,  who  has  no  claim  of  right,  and  indeed  no  possession. 
How  far  short  does  this  fall  of  any  application  to  the  case  before  the 
Court,  which  is  not  one  of  intrusion,  nor  of  mere  claim  of  right,  but 
one  of  lawful  possession  under  the  deed  of  the  JState? 

Whether  the  contract  of  lease  was  valid  or  not,  was  a  question  for 
judicial  determination.  Both  parties  had  acted  under  it.  The  posses- 
sion of  the  property  was  delivered  and  held  under  it  That  posses- 
sion was  itself  property,  and  entitled  to  the  same  protection  as  the 
most  perfect  title. 

The  Act  of  the  Legislature  of  the  twenty-sixth  of  February,  1S58, 
under  which  the  appellant  justifies,  was  unconstitutional  and  void,  and 
can  afford  no  protection  for  the  wrongful  act  which  he  has  committed. 
He  stands  in  the  same  position  as  a  Sheriff  or  other  ministerial  officer 
acting  under  process  absolutely  void. 

The  Act  was  unconstitutional  and  void: 

1st.  As  impairing  the  obligation  of  a  contract 

2d.  As  depriving  a  person  of  his  liberty  without  due  course  of  law. 

3d.  As  the  exercise  of  judicial  power.  It  was  mot  a  law  but  a  sen- 
tence in  a  single  case;  a  judgment  rendered  and  executed  by  au1iM>rit7 
of  the  Legislatuie. 
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4th.  And  as  an  appropriation  of  private  property  for  a  public  pur- 
pose,  if  it  can  be  so  considered,  though  thete  is  nothing  in  the  Act  to 
indicate  such  an  intentioio,  it  is  equsJQy  unconstitutional  and  void, 
for  it  made  no  provision  ior  just  compensation. 

I  do  not  propose  to  discuss  tiiese  proposition&  I  submit  them  up(m 
the  printed  opinion  of  eounsel  above  refecred  to,  the  brief  for  re- 
spondent on  file,  and  the  following  additional  authorities:  Sedg- 
wick's Stat  and  Const.  Law,  158,  178;  Osbom  i;.  Bank  of  United 
States,  9  Wheat.  798,  843,  858;  Ponder,  Ex%  v.  Graham,  4  Florida 
R.  S3;  9  Gill  &  Johns.  419.  * 

Where  is  there  to  be  found  in  the  Statute  of  Forcible  Bntry  and 
Detainer,  any  exception  from  its  provisions  of  those  who  act  in  the 
name  of  the  State,  or  under  a  void  authority  derived  from  the  Legis- 
lature? Is  not  a  forcible  wrong  done  to  the  possession  of  a  person  by 
one  acting  in  the  name  of  a  State,  as  much  within  the  mischief  int^aded 
to  be  remedied  by  that  statute,  as  a  similar  wrong  done  by  a  private 
citiien?  Or  was  it  the  intention  of  the  statute  to  repress  violeinee  and 
outrage  on  tiie  part'only  of  Ihe  private  citizen,  and  leave  to  the  digni- 
taries of  the  State  an  unbounded  license  of  oppression,  and  reserve  to 
thoee  aeting  in  the  name  of  the  State  a  monopoly  of  wrong? 

I  do  not  so  read  the  statute.  It  declares  that  *'  no  person  or  per- 
sons shall  hereafter  make  any  entxy  into  lands,  tenements,  or  other 
possessions,  but  in  cases  where  entry  is  giten  by  law,  and  in  such 
cases,  not  with  strong  hand  nor  with  multitude  of  people,  but  on9y  in 
a  peaceable  manner;  and  if  any  person  henceforth  do  to  the  oontlmiy, 
and  thereof  be  duly  convicted,  he  shall  be  punished  by  fine.'' 

And  throughout  this  Aet>  it  is  as  general  and  comprehensive  in 
its  terms  as  language  can  make  it.  It  provides  a  remedy  for  "  any 
unlawful  or  forcible  entry."  It  makes  no  exception  of  the  State, 
nor  of  the  Governor,  nor  the  Lieutenant  Governor,  nor  the  Secretary 
of  State,  nor  any  of  the  less  distinguished  functionaries  of  the  Gov- 
enuasnt. 

Was  not  the  State,  and  were  not  all  these  officers  of  the  State  bound 
by  this  statute?  H  enacted  in  England,  the  King  would  ha've  been 
bound  by  it,  for  ^  where  an  Act  of  Parliament  is  made  fbr  the  public 
good,  the  advaneement  of  religioii  and  justice^  and  to  prevent  injury 
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and  wrong,  the  King  shall  be  bound  by  sacH^  Act,  though  not  par- 
ticularly named  therein/'    8  Bacon's  Abr.  92. 

There  being  no  question,  of  title  in  the  case,  and  the  law  under 
which  the  defendant  justifies,  being  clearly  unconstitutional,  and  it 
being  in  the  power  of  the  Justice  to  declare  it  so,  it  only  remains  to 
consider  whether  the  entry  complained  of  was  forcible  witiiin  the 
meaning  of  the  statute.  Upon  that  point,  the  Court,  I  apprehend, 
can  entertain  no  doubt.  But  in  this  connection,  I  would  remark,  that 
even  had  the  Act  of  twenty-sixth  February,  1858,  been  ralid  and 
effectual  to  give  the  right  of  entry,  (which  it  waa  not)  under  its 
authority  the  defendant  could  not,  without  violating  the  proTisions  of 
the  Statute  of  Forcible  Entry  and  Detainer,  enter  upon  the  respond- 
ent's possession  ^  with  a  strong  hand,  nor  with  multitude  of  people, 
but  only  in  a  peaceable  manner.''  The  Act  of  the  twenty-sixth  of  Feb- 
ruaiy  did  not  authorize  the  use  of  force.  In  making  entry  as  he  did, 
forcibly,  **  to  the  contrary  "  of  what  is  enjoined  in  the  Statute  of  Forci- 
ble Entry  and  Detainer,  the  defendant  exceeded  his  authority,  and  in 
the  words  of  the  sta^te  is  to  be  ^  duly  convicted  and  punished  by  fine." 

Tbbby^  C.  J. —  This  is  a  proceeding  under  the  "Statute  concerning 
Forcible  Entry  and  Unlawful  Detainer  to  recover  possession  of  ooiain 
premises  known  as  the  State  prison,  with  damages  for  the  detention. 

The  facts,  as  disclosed  by  the  record,  are  as  follows:  In  1856,  Jas. 
M.  Estill  was  in  possession  of  the  premises,  under  a  lease  from  R.  M. 
Anderson,  Henry  Bates  and  G.  W.  Whitman,  styling  themselves 
'^  State  Prison  Commissioners; "  after  retaining  possession  for  about 
one  year,  Estill  assigned  the  lease  and  delivered  the  possession  of  the 
premises  to  plaintiff,  who  remained  in  possession  by  himself  and  his 
agents  and  employes  until  the  first  of  March,  1858,  when  the  al- 
leged forcible  entry  was  made. 

At  the  time  of  this  entry,  plaintiff  himself  was  not  upon  the  prem- 
ises, but  the  same  was  in  charge  of  his  agent  Sims.  Defendant,  aoeom- 
panied  by  several  others,  entered  a  building  connected  with  the  prison, 
and  informed  Sims  that  he  was  the  Oovemor  of  the  State,  and  had 
roTTie  with*  the  intention  to  take  possession  of  the  premises,  pnrsuant 
to  an  Act  of  the  Legislature  passed  a  few  days  previous.    IJpon  the 
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refojBal  of  SijiiB  to  yield  the  possession,  defendant  called  upon  a  person 
present,  informed  him  that  he  was  appointed  Warden  of  th^  prison  and 
then  demanded  the  keys.  Sims  said  that  the  keys  were  locked  up  in 
an  adjoining  room,  and  ref iised  to  deliver  them.  The  door  of  the  room 
was  immediately  forced  by  order  of  defendant,  and  the  keys  taken. 

A  jpdgment  was  rendered  by  the  Conrt  below  in  favor  of  plaintiff 
for  a  restitution  of  the  premises,  with  damages,  and  defendant  appeals. 

The  errors  assigned  are:  Ist  The  refusal  of  the  Court  to  change 
the  place  of  trial ;  and,  2d.  The  refusal  to  grant  a  new  trial. 

The  application  for  a  change  of  venue  was  made  upon  affidavits 
setting  up  that  defendants  could  not  have  a  fair  and  impartial  trial  in 
the  Court  below,  on  account  of  the  bias  of  the  presiding  Judge  of  the 
County  Courts  who  was  charged  with  having  been  present,  consulting 
and  advising  with  the  agent  and  counsel  of  plaintiff  during  the  trial 
before  the  Justice;  and  having,  during  the  progress  of  such  trial, 
expressed  himself  so  strongly  in  favor  of  plaintiff's  right  to  recover,  as 
to  occasion  remonstrance  from*  bystanders  upon  the  impropriety  of 
such  conduct  on  the  part  of  a  judicial  officer. 

The  statute  authorizes  a  change  of  venue  **  when,  from  any  cause, 
llie  Judge  is  disqualified  from  acting.''  The  things  which  disqualify 
a  Judge  are  specified  in  section  87  of  the  Act  **  concerning  the  Courts 
and  Judicial  officers,"  Wood's  Digest,  p.  157.  1st  When  he  is  a 
party  to,  or  interested  in  the  action.  2d.  When  he  is  related  to  either 
party  within  the  third  degree;  and,  3d.  When  he  has  been  attorney 
or  counsel  for  either  party. 

These  are  the  only  causes  which  work  a  disqualification  of  a  judi- 
cial officer.  The  exhi^bition  by  a  Judge  of  partisan  feeling,  or  the 
unnecessary  expression  of  an  opinion  upon  the  justice  or  merits  of  a 
controversy,  though  exceedingly  indecorous,  improper  and  Reprehensi- 
ble;, aa  calculated  to  throw  suspicion  upon  the  judgments  of  the  Court 
and  bring  the  administration  of  justice  into  contempt,  are  not,  imder 
our  statute,  sufficient  to  authorize  a  change  of  venue  on  the  ground 
that  the  Judge  is  disqualified  from  sitting.  The  law  establishes  a 
different  rule  for  determining  the  qualification  of  Judges  from  that 
applied  to  jurors.  The  reason  of  this  distinction  is  obvious.  The  prov- 
ince of  the  jury  is,  to  determine  from  the  evidence  the  issues  of  fact 
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presented  by  the  paxties ;  and  their  decision  is  final  in  all  cases  where 
then  is  a  oonflict  of  te0tinK>ny.  Therefore,  tha  expression  of  an 
unqnalified  opinion  on  the  merits  of  the  controverey,  which  evince? 
such  a  form  of  mind  as  renders  him  leas  capable  to  weigh  the  evidence 
with  entire  impartiality,  is  sufficient  to  exclude  a  juror. 

The  province  of  a  Judge  is  to  decide  ^uich  questions  of  law  a^  may 
arise  in  the  progress  of  the  trial.  His  decisions  upon  these  points  are 
not  final ;  and^  if  erroneous,  th^  party  has  his  remedy  by  bill  of  excep- 
tions and  appeal. 

If  forming  ox  expressing  an  opinion  upon  fbe  merits  of  the  contro- 
versy was  suflScient  to  disqualify  a  Judge,  it  would  be  necessary  that 
the  venue  of  a  cause  should  be  changed^  after  a  mis-trial  or  the  grant- 
ing of  a  new  trial ;  for,  after  hearing  the  evidence  and  argument  of 
counsel  upon  a  mis-trial,  the  Judge  would,  of  course,  have  formed  an 
opinion  upon  the  merits  of  the  controversy;  and  the  fact  of  granting 
a  new  trial  is  often  equivalent  to  ibe  expression  of  such  opinion. 

The  refusal  to  change  the  venue  is  no  sufficient  ground  for  revers- 
ing the  judgment 

U»der  the  second  assignment  of  error,  appellants  seek  to  raise  a 
question  as  to  the  validity  of  the  lease  to  Estill,  and  the  assignment  of 
.  such  lease  to  plaintiff.  These  points  do  not  arise  in  the  case  under 
consideration,  nor  can  they  be  considered  or  determined  in  this  form 
of  action. 

The  action  of  forcible  entry  and  detainer  is  a  summary  proceeding 
to  recover  possession  of  premises  forcibly  or  unlawfully  detained^  The 
inquiry  in  such  cases  is  confined  to  the  actual  peaceable  po^^esaioxi  of 
liie  plaintiff  and  the  unla^vful  or  forcible  ouster  or  detention  by  defend- 
ant?—  the  object  of  the  law  being  to  preven^t  the  diaturbance  of  the 
public  peace,  by  the  forcible  assertion  of  a  private  right.  Questions  of 
title  or  right  of  possession  cannot  arise;  a  forcible  entry  upoa  the 
actual  possession  of  plaintiff  being  pro^^^,  he  would  be  entitled  to  raa- 
titntion,  thou^  the  fee  simpte,  title  and  present  right  of  possession  are 
shown  to  be  in  the  defendant  The  authorities  on  this  point  are 
numeroue  and  OBifoprm.  We  have,  therefor^  ^declined  to  cxNisider  the 
objections  whidi  are  taken  in  the  biiefa  of  eounid  to  the  validit;  ^ 
the  lease  and  afwignrnwifc 
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Pint  ^  That,  admitting  the  contract  to  be  valid,  ttie  State  had,  at 
any  time^  a  right  to  rMdnd^  violate  or  aimid  it  wi&olit  the  asBeat  of 
the  lessee  or  his  aBsignete/' 

Second.  ''  That  the  title  of  the  premisea  being  in  the  State,  she  had 
the  right  to  take  the  same  for  public  pnrpoeea,  by  providing  juat  com- 
pensation therefor;  and  that  snch  compensation  was  provided/' 

Upon  the  first  point,  the  only  authority  cited  is  part  of  a  paragraph 
taken  from  the  opinion  of  one  of  the  former  Jndges  of  this  Conrt  upon 
an  entirely  different  state  of  facta;  and  which,  when  taken  in  c<mnec- 
tion  with  the  context,  ia  not  at  all  applicable  to  the  case  nnder  consid- 
eration. 

Upom  the  second  point,  nmnerons  authorities,  both  English  and 
American,  are  dted»  none  of  which^  as  we  •  conceive,  are  directly 
applicable  to  the  case  under  consideration.  The  Englidi  nuthorities 
show  that  aft  action  of  ejectment  will  not  Ke  at  the  suit  of  tiie  King; 
for  the  reason  that  the  Sovereign  cannot  be  disseized;  but  it  does  not 
follow  thbt  he  may  therefore  expel  by  force  a  {terty  !n  posseseoOn  of 
lands  beloti^g  to  the  Grown;  there  ts^  Other  remedies  to  which  he 
may  have  recourse. 

*'  If  a  man  intrude  up6n  the  ISng^s  landA,  ^t  Cnformation  for  intru- 
sion lies  in  the  name  of  the  Atteme;y  General.'*  (Oomyn's  Dig.  Bar- 
ogatine,  p.  74;  8  Bacon's  Abr.  101)  by  wHidi  proceeding  tiie 
intruder  and  all  claiming  under  him  could  be  ousted  and  enjoined 
from  further  interfering  wiiii  the  possession. 

The  fact  thai  such  a  remedy  is  provided  to  enable  the  King  to 
recover  lands  held  by  a  mere  intruder,  would  seem  to  imply  that  the 
right  to  seize  forcibly  without  legal  process,  did  not  exist  at  common 
law.  In  the  State  v,  Arledge  and  Gaither,  1  Bailey  South  Owrolina 
Rep.  562,  quoted  by  appellants,  the  Court  held  that  the  State  could 
not  maintain  the  action  of  ejectment.  Mr.  Justice  Johnson  says:  *' It 
is  very  clear  that  in  England  the  King  cannot  maintain  an  ejectment 
to  recover  lands;  and  the  reason  given  by  Blackstone- is,  that,  on 
account  of  his  legal  ubiquity,  he  cannot  be  disseized  or  dispossessed. 
All  the  elementarf  writers  hold  the  same  doctrine;  and  it  is  evien 
more  strikingly  applicable  here,  where  ^  aofoxeign  power  and  right 
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are  in  the  hands  of  the  people  themsdres^  who  want  that  personal 
identity  on  which  a  disseizure  could  operate;  and  for  the  furflier  rea- 
son^  that  a  part  of  it  abides  in  the  defendants  themselves.''  But  the 
Court  did  not  hold  that  the  State  could,  by  its  oflScers,  resume  posses- 
sion without  process ;  on  the  contrary,  it  was  held  that  the  remedy  was 
by  information  for  intrusion. 

It  is  undoubtedly  the  practice  of  the  United  States  Government  to 
remove  intruders  upon  the  public  lands  without  l^al  process;  this 
proceeding  is  authorized  by  Act  of  Congress  of  March^  1807,  the 
validity  of  which  Act  is  sustained  by  the  opinions  of  various  Attoniqr 
Generals  of  the  United  States*  The  provisions  of  this  Act^  however^ 
and  the  principles  announced  in  the  opinions  referred  to,  apply  only  to 
intruders  or  trespassers  on  the  public  domain  without  claim  or  right, 
and  have  in  ho  case  been  extended  to  a  bona  fide  possession  under  color 
of  title.  On  the  contrary,  it  has  been  expressly  held  not  to  apply  to 
such  cases.  Public  Lands,  Laws,  Instructions,  and  Opinions,  voL  t, 
page  166. 

Chief  Justice  Taney,  while  Attorney  Qeneral,  asserted  the  power 
of  the  United  States,  under  the  Act  of  1807,  to  expel  intruders  from 
lands  ceded  by  the  Creek  Indians,  on  the  ground  that  the  parties  mste 
mere  wrongdoers,  ''who,  without  any  pretense  of  title,  and  in  open 
violation  of  the  rights  of  the  United  States,  intrude  upon  the  public 
property  and  appropriate  it  to  their  own  use  ;^  and  that  '*  the  United 
States  had  never  abandoned  their  possession,  and  the  intruders  had 
never  acquired  a  lawful  possession  against  them,''  but  were  mere  naked 
trespassers  upon  the  public  domain.  See  Public  Lands,  Law%  etc- 
vol.  2,  p.  181. 

There  is  a  vast  difference  between  the  case  of  a  mere  wrongdoer, 
and  one  who  ^ters  by  the  license  and  consent  of  the  Oovemment. 

In  the  present  case,  it  appears  that  plaintiff  and  his  assignor  had 
been  in  the  actual  peaceable  possession  of  the  premises  for  a  period  of 
nearly  two  years,  under  color  of  title  purporting  to  be  derived  from 
the  State.  The  legality  of  his  possession,  and  the  validity  of  the  con- 
tract under  which  he  held,  had  been  recognized  by  the  sucoessive 
Legislatures,  as  appears  by  the  Acts  of  1856  and  1857,  by  which 
appropriations  were  made  pursuant  to  the  terms  of  the  contract^  and 
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by  the  jonmals  of  the  Legialature.  Plaintiff  can,  then,  in  no  sense  be 
considered  as  an  intruder,  without  claim  or  pretense  of  title;  and  the 
reasoning  of  the  authorities^  cited  from  the  opinions  of  the  Attorney 
General  of  the  United  States^  does  not  apply  to  the  facts  of  this  case. 
The  possession  of  plaintiff  having  been  acquired  by  the  consent  of 
the  Legislature,  and  been  recognized  by  it  as  legal,  could  only  be 
legally  divested  by  the  judgment  or  decree  of  a  competent  Court. 

It  is  said  that  the  State  cannot  commit  a  forcible  entry.  This  posi- 
tion will  not,  I  presume,  be  controverted;  but  the  defendant  is  not 
the  State;  and  certainly  there  is  no  reason  why  a  public  officer,  who 
acts  without  authority,  or  under  a  void  authority^  or  who  transcends 
the  authority  conferred  by  law,  should  not  be  held  to  strict  account- 
ability for  such  act. 

The  objection  that  the  entry  complained  of  was  not  forcible,  *is 
entirely  unsupported  by  the  facts  disclosed  by  the  record*  Several 
men  go  to  an  outer  buUding,  occupied  by  the  agent  of  plaintiff,  and 
in  which  were  the  keys  of  the  premises,  against  the  will,  and  not- 
withstanding the  protest  of  this  agent;  an  inner  door  is  forced  and 
the  keys  taken,  with  which  an  entry  into  the  main  building  is  ef- 
fected. The  acts  of  the  parties  warranted  no  other  conclusion  than 
that  any  attempt  on  the  part  of  the  plaintiff  to  resome  possession 
would  be  resisted  by  force. 

^  To  constitute  forcible  entry  and  detainer,  it  is  not  necessary  that 
violence  and  outrage  upon  the  person  and  property  should  in  fact  be 
resorted  to.  If  the  actual  possession  of  another  in  a  house  or  tene- 
ment be  taken  and  held  under  circumstances  which  show  that  it 
will  not  be  surrendered  without  a  breach  of  peace  on  the  one  side  or 
the  other,  this  constitutes  a  case  of  forcible  entry  and  detainer." 
Childers  v.  Black,  9  Terg.  317;  1  Scam.  407. 

The  statute  was  intended  to  prevent  bloodshed,  violence  and 
breaches  of  the  peace,  too  likely  to  result  from  wrongful  entries  into 
the  possession  of  others ;  and  it  would  be  absurd  to  say,  that  to  enable 
a  party  to  avail  himself  of  its  provisions,  there  must  have  occurred 
precisely  tiie  evil  which  it  was  the  object  of  the  law  to  prevent.  The 
power  of  the  Legislature  to  absolutely  control  the  custody  and  dispo- 
sition of  the  State  prisoners,  and  to  enter  upon  the  premises  for  the 
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purpose  of  removing  such  persons^  doe6  not  arise  in  this  case,  and 
we  are  not  disposed  to  qnefition  its  authority  to  do  so. 

The  simple  question  inTolved  in  the  record  is,  whether  premiaoBy 
which  were  in  the  peaceable  and  aetual  possession  of  plaintifE,  were 
forcibly  and  unlawfully  entered  and  detained. 

The  last  point  is,  that^  "  admitting  these  premises  to  be  the  priyate 
property  of  plaintifF^  still  the  State  had  the  constitutional  power  to 
take  it  for  public  purposes^  by  providing  just  compensation  therefor; 
and  it  is  immaterial  whether  the  compensation  was  provided  in  the 
Act  directing  the  seizure  of  the  property,  or  by  subsequent  acL" 

The  first  proposition  is  certainly  true,  but  the  Act  under  which 
defendant  justified  his  entry,  made  no  sort  of  provision  for  any  com- 
pensation whatever,  and  was  clearly  in  violation  of  the  eighth  sec- 
ti6n  of  article  one  of  the  Constitution.  For  the  second  proposition^ 
we  can  find  no  authority;  and  we  are  unable  to  see  how  an  illegal 
entiy  on  the  first  of  March  can  be  affected  by  the  passage  of  an  Act 
some  two  months  thereafter. 

It  is  well  settled,  and  upon  this  point  there  is  no  ccmfliet  of  author- 
ity, that  when  private  property  is  taken  for  public  use,  the  means  of 
compensating  the  owner  must  be  provided  before  the  property  can  be 
taken.  Snntii  OonL  4?S,  et  seq.;  San  Francisoo  «.  Scatt,  4  CaL 
114;  McCann  v.  Sierra  Co.,  7  Cal.  121. 

The  judgment  of  the  Court  below  is  affirmed. 

Field. —  The  validity  of  the  lease  from  the  State  cannot  be  tried 
in  the  present  action,  nor  can  the  plaintcf  be  deprived  of  the  advan- 
tages resulting  from  the  possession  of  the  premises,  by  a  fcn^cible  ouster 
under  any  legislative  enactment  Assuming  the  lease  to  have  been 
valid,  there  was  in  the  plaintiff  a  property  of  which  he  could  not  be 
divested  for  public  use  without  just  compensation.  His  rights  so  far 
as  the  land  and  buildings  were  concerned,,  was  in  no  respect  affected 
by  the  fact,  that  they  were  designed  as  a  place  for  the  confinement  of 
convicts.  The  purposes  for  which  premises  are  leased  cannot  alter 
the  nature  of  the  leasehold  interest  as  property.  To  take  such  prop- 
erty without  compensation  is  beyond  the  reach  of  legislative  power 
Such  compensation  must  be  made^  or  a  fund  provided  from  whicili  it 
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can  be  mad^  in  advance.  So  strictly  is  this  rule  adhered  to,  that  the 
enforcement  of  any  statntle  to  take  fiueh  property,  where  the  indem- 
nity has  not  been  provided,  will  be  stayed  by  injunction.  The  appro- 
priation without  providing  the  compensation  is  imconstitutional  and 
void.  In  Gardner  v.  Village  of  Newburgh,  (2  John.  Ch.  162)  Chan- 
cellor Kent  said:  *'To  render  the  exercise  of  the  power  [to  take 
private  property  for  public  purposes]  valid,  a  fair  compensation 
must,  in  all  cases,  be  previondy  made  to  individuals  affected,  under 
some  equitable  assesonent  to  be  provided  by  law.  This  is  a  neces- 
sary qualification  accompanying  the  exercise  of  the  legislative  power, 
in  taMng  private  property  for  public  uses;  the  limitation  is  admitted 
by  the  soundest  authorities,  and  is  adopted  by  all  temperate  and  civil- 
ized governments,  from  a  deep  and  universal  sense  of  itd  justice.*' 

In  Bloodgood  v.  The  Mohawk  and  Hudson  Railroad  Co.  (18  Wend. 
17)  GhancelloT  Walworth,  in  expressing  his  dissent  to  a  decision  of  his 
predecessor,  in  Jerotoe  v.  Ross,  (7  John.  Ch.  344)  that  it  was  not 
necessary  to  the  validity  of  a  statute  authorising  private  property  to 
be  taken  for  public  use,  thai  a  remedy  for  compensation  to  the  owner 
should  be  provided,  said : 

*'Qn  the  c<mttary,  I  hold  that,  before  the  Legislature  can  author- 
ize the  agents  of  the  State  and  others  to  enter  upon  and  occupy,  or 
destroy  or  materially  injure  the  private  property  of  an  individual, 
eaceept  in  cases  of  actual  necessity  which  will  not  admit  of  any  delay, 
an  adequate  and  certain  remedy  must  be  provided,  whereby  the  owner 
of  such  property  may  compel  the  payment  of  his  damages,  or  compen- 
satiwi;  and  thAt  he  i6  not  bound  to  tru6t  to  the  justice  of  the  govern- 
ment to  make  provision  for  such  cbnipensation  by  future  legislation.* 
I  do  not  mean  to  be  understood  that  the  Legislature  may  not  authorize 
a  mere  entry  upon  the  lan:d  of  another,  for  the  jhirpose  of  examination, 
or  of  making  preJiminarf  surveys,  Ac.,  which  would  otherwise  be  a 
technical  trespass^  but  no  real  injury  to  the  owner  of  the  land,  al- 
though no  pi^viiion  was  made  by  law  to  compensate  the  individual  for 
his  property,  if  it  should  afterwards  be  taken  for  public  use.  But  it 
certainly  was  not  the  intaoitioB  of  the  framers  of  the  Constitution  to 
aufhoiize  the  property  of  a  citizen  to  be  taken  and  actually  appropri- 
«ted  to  the  use  <d  the  puWe,  and  fiius  to  compel  him  to  trust  to  the 
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future  justice  of  the  Legislature  to  provide  a  compensation  therefor. 
The  compensation  must  be  either  ascertained  and  paid  to  him  before 
his  property  is  thus  appropriated,  or  an  appropriate  remedy  must  be 
provided ;  and  upon  an  adequate  fund,  whereby  he  may  obtain  such 
compensation,  through  the  mediiun  of  the  Courts  of  justice,  if  those 
whose  duty  it  is  to  make  such  compensation,  refuse  to  do  ao/'  Sedg- 
wick on  Statutory  and  Cons.  Law,  525,  526,  533. 

To  the  same  effect  are  the  decisions  of  this  Court.  In  the  case  of  the 
City  of  San  Francisco  i;.  Scott,  (4  Cal-  114)  a  street  was  extended 
through  the  property  of  one  Price,  by  ordinance  of  the  Common 
Council  of  the  city,  and  in  conformity  with  the  requirements  of  its 
charter,  assessments  were  made  of  the  damages  caused  to  each  indi- 
vidual by  the  extensioiL  To  Price,  who  was  in  posaession  of  a  portion 
of  the  land  appropriated,  an  award  of  $1,925  was  made.  Shortly 
afterwards,  the  street  was  opened,  and  it  remained  open  for  four  or  five 
months,  during  which  period  it  was  used  as  a  public  thoroughfare. 
At  the  expiration  of  this  period,  the  award  not  being  paid,  the  defend- 
ant»  as  agent  of  Price,  entered  upon  the  land  and  obstructed  the  street, 
claiming,  on  behalf  of  his  principal,  the  right  to  reappropriate  the 
same  to  private  use.  For  the  obstruction  the  defendant  was  prose- 
cuted before  the  Becorder,  by  whom  judgment  was  passed  against  him. 
On  appeal,  the  judgment  was  reversed,  with  the  ooncunent  opinion 
of  all  the  Judges.  **  Our  bill  of-  rights,**  said  the  Court,  "  provides 
that  private  property  shall  not  be  taken  for  public  use,  without  just 
compensation  being  made  therefor ;  and  it  is  now  the  better  opinion, 
that  such  compensation  must  be  made  before  the  citizen  can  be  divested 
of  his  rights.  It  is  not  sufficient  that  the  law  points  out  the  mode  by 
which  the  damage  may  be  ascertained,  and  provides  the  party  with  a 
remedy  to  enforce  his  rights ;  no  such  obligation  can  be  imposed  upon 
him;  he  is  entitled  to  the  damages  which  he  haa  sqstained^  without 
resorting  to  a  legal  tribunal  to  enforce  the  payment.  The  law  watches 
the  exercise  of  this  prerogative  of  sovereignty  with  a  jealous  regard 
for  the  rights  of  the  dtizexL 

**  Admitting  aU  the  steps  for  opening  this  street  were  properly  and 
legaUy  taken,  (a  proposition  denied  by  appellant's  counsel)  it  is  evi- 
dent the  premises  in  question  did  not  becoine  a  public  street  by  yirtue 
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of  sach  ordinance,  until  fhe  city  had  paid  or  tendered  the  amount  of 
the  assessment  to  the  defendant;  in  other  words,  a  city  ordinance 
could  not  divest  the  title  to  private  property,  and  ex  proprio  vigore 
operate  a  dedication  to  the  public  use.'' 

In  McCann  v.  Sierra  County,  (7  CaL  121)  the  Supervisors  of  that 
county  had,  by  resolution,  extended  a  street  or  thoroughfare  through 
the  land  of  the  plaintiif,  without  providing  any  compenisation.for  the 
private  injury  consequent  theveon;  and  the  Court,  all  the  Judges  con- 
curring, said :  *^  The  Constitution  of  California  provides,  *  that  private 
property  shall  not  be  taken  for  public  use,  unless  just  compensation  be 
made  therefor/  A  similar  provision  is  to  be  foimd  in  the  Constitution 
of  every  State  in  the  Union;  and  the  result  of  the  decision  on  this 
subject  may  be  briefly  stated  thus:  That  compensation  must  be  made 
in  advance,  or  a  fund  must  be  provided,  out  of  which  compensation 
shall  be  made,  so  soon  as  the  amount  can  be  determined.  The  prop- 
erty of  the  citizen  cannot  be  taken  from  him  without  ample  means  of 
remuneration  are  provided.  From  this  it  results  that  the  act  of  the 
Supervisors  of  Sierra  coun^,  in  appropriating  the  property  of  the 
plaintiff  to  public  uses,  before  making  provision  for  paying  him  the 
value  thereof,  was  illegal,  and  that  he  might  resort  to  the  Court  of 
Equity  to  restrain  them  from  interfering  with  the  freehold*^ 

It  is,  then,  the  settled  law,  that  the  compensation,  or  the  oflEer  of  i^ 
must  proceed  or  be  concurrent  with  the  seizure  and  entry  upon  private 
property  of  the  citizen.  It  may  not  be  absolutely  essential  that  the 
compensation  should  be  provided  in  the  same  Act  which  authorizes  the 
seizure;  but  it  is  essential  that  it  should  be  provided  before  the  seizure 
can  be  enforced  or  justified.  Little,  indeed,  would  be  the  security 
afforded  to  the  citizen,  if  his  property  could  be  taken  by  the  agents  of 
government,  and  himself  left  to  the  future  sense  of  justice  of  the 
Legislature.  It  would  be  poor  consolation  to  the  head  of  the  family, 
stripped  of  his  entire  possessions,  to  be  informed  thai  the  Legislature 
would,  at  some  subsequent  day,  deal  fairly  by  him. 

The  statute  upon  which  the  Oovemor  bases  his  defense  and  justifies 
his  acts  in  terms,  authorizes  and  empowers  him,  and,  in  fact,  makes  it 
his  duty,  to  take  immediate  possession  of  the  State  prison  and  groxmds^ 
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together  with  all  the  property  of  the  State  therein  fdtnated,  and  to  as- 
:^me  the  cusljody,  control  and  management  of  the  State  prison  convicts 
therein  confined,  or  to  be  therein  confined,  and  thereafter  to  continue 
the  possession  of  the  property  and  the  control  of  the  eonvicte  until  fur- 
ther provided  by  Uw.    The  prison  and  gionnds,  which  the  Governor 
was  tliUB  directed  to  take  and  Tetain  poasetsion  of,  were  in  the  posses- 
akm  of  tibe  plaintiff,  with  color  of  title  under  claim  of  right,  upon 
a  lease  df  five  yefeirs.    Had  the^  premises  been  a  warehouse^  oocapied 
by  a  tenant  tinder  a  lease  from  the*  Statey  for  the  ordinary  purposes  of 
mercantile  bufliness,  no  one  would  have  had  the  hardihood  to  uphol(^ 
the  validity  of  a  statute  directing  the  seizure  of  the  same  and  the  dis- 
poeeesgion  of  the  tcfnalit,  except  by  regular  proceedings  in  the  tribunals 
of  tiie  country.     How  does  the  case  at  bar  diflear  from  the  case  sup- 
posed?    Groimds  and  buildings  w^e  leased;  the  leasehold  interest 
was  property,  and  for  its  enjoym^t  against  invasion  and  seizure  under 
a*tempted  legislatioti,  ox  by  individual  violence,  the  plaintiff  could 
claim  the  protection  of  the  Cdiistitutdon.    The  fact  that  the  groimd? 
and  buildings  leased  were  used  for  tbe  confinement  erf  State  convicts, 
does  not  alter  the  ease.    The  right  to  the  labor  of  the  convicts  is  not 
involved*     That  the  State  may  not  have  aily  other  plaee  of  confine- 
ment, as  ilFged  in  argument,  is  its  misfortune^  but  cssnnot  imx>air  tho 
right  of  .the  plaintiff  to  hold  the  premises  utitil  indemnified  for  their 
ticking.    If  the  State  had  leased  out  the  Oapitol,  it  would  afford  no 
jiii^tifiaition  for  seiking  and  dispossesmng  the  tenant,  tiiat  it  had  no 
other  placis  for  the  meeting  of  the  Legislature.     The  difficulty  under 
which  the  State  is  resting,  arises  from  the  provisions  of  the  lease,  and 
the  failure  to  inseTt  a  clause  for  the  ^possession  of  the  premises  when- 
ever the  Legislature  should  determine  to  resume  the  ccmtrol  of  the 
prison^s. 

What  I  have  thus  far  said,  has  been  upon  the  supposition  that  the 
lease  from  thd  State  is  ralid,  for  its  invalidity  eaimot  be  questioned  in 
this  form  of  proceedifag.  In  any  view,  whether  valid  or  invalid,  it 
gave  a  color  of  title  to  the  plaintiff.  It  todk  from  his  possesion  the 
character  of  intruaion  without  claim  6t  right,  which  alone  the  govern- 
ment can  lemedy  h?f  forea.      Where  private  right  is  aaaerted^  the 
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government  is  as  impotent  as  the  humblest  citizen  to  impair  or  destroy 
it  The  Yalidity  of  the  lease  could  oxtly  be  determined  in  a'lifferent 
tribunal  and  by  proceedings  of  a  different  character. 

Nor  eould  tiie  validity  of  the  alignment  from  Estill  to  the  plaintiff 
be  the  subject  of  consideration  in  the  present  action.  T^e  plaintiff 
was  in.  peaceable  posBessioji ;  the  defendant  ousted  him  by  f oroe ;  and 
before  the  legality  of  the  title  of  the  parties  to  the  premises  caa  be 
the  subject  of  consideration,  they  must  be  placed  in  statu  quo  with 
reference  to  the  property.  The  law  will  not  suffer  the  defendant^  or 
those  whom  he  fepjesents,  to  enjoy  the  advantages  lecFolting  from  the 
possession  when  obtained  by  violence  and  force. 

Nor  can  the  defendant  rest  his  justification  upon  any  pos^ble  for- 
feiture of  the  lease.  Such  forfeiture  cannot  be  asserted  except  by 
force  of  a  judicial  detenninatuDQ.  The  Le^gislature  eaoAot  take  iipon 
itself^  nor  the  officers  of  government  upon  themselves^  to  adjudge  what 
right  has  aeemed  to  the  States  and  then  proceed  to  ettforee  A%  any 
more  than  a  private  citizen.  For  the  recovery  of  money  due,  or  the 
possession  of  property  withheld  under  a  daim  of  righl^  the*  I^da- 
ture,  and  the  highest  officer,  and  the  humblest  citizen,  stand  upon  the 
same  footing,  and  must  pursue  the  siame  course. 

There  may  be,  and  probably  is,  great  truth  in  the  observation  of 
the  Attonaerf  Qenenal,  ikat  in  the  hands  of  the  defenda^,t  and  th^se 
associated  with  him,  the  management  of  the  State  prison  has  b^n 
eminently  wise  and  economical,  and  one  which  reflects  great  credit 
upeai  him  aQ<l  them.  This  may  all  be  so,  hut  it  is  di£5avilt  to  see  what 
be«Qz^  it  oan  have:  upon  the  rights  U  the  plaintiff.  There  would 
undoubtedly  h^ve  been  the  saue  wise  and  economical  managanent,  if 
the  Qovemor  had  taken  by  force,  for  the  confinement  of  th^  prisoners^ 
any  other  eqwlly  capacious  property^  belonging  to  any«  pvitate  oituien» 
other  than  ^e  plaintiff. 

I  eoncYir  in  tbe  affinniuiQe.  of  the  judgmfliil 
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DUTCH  FLAT  WATEB  CO.  v.  MOONET  et  oL 

la  an  a^on  of  ejectment  to  recoyer  mining  daliiia,  an  answer  to  tte  eomplaiBt 
which  avers,  "  that  any  right  that  plaintiffs  may  have  erer  had  to  the  posset- 
slon,  etc.,  they  forfeited  by  a  non-compliance  with  the  rules,  castoms  and  mga- 
latlons  of  the  miners  of  the  diggings  embracing  the  claims  In  dilute,  prior  to 
the  defendants'  entry/*  Is  insufficient,  In  not  setting  forth  the  roles,  castoms,  etc 

This  averment  of  forfeiture  Is  a  legal  conclusion  upon  which  no  Issue  csa  he 
taken.  The  facts  should  be  stated  so  as  to  enable  the  Gourt  to  determine 
whether  the  forfeiture  did  accrue. 

The  mode  of  acquiring  and  the  extent  of  a  mining  claim  must  he  In  eonfonaity 
with  the  local  rules  of  miners;  but,  query,  can  the  local  regulations  alter  (he 
general  rules  of  the  right  of  holding  property,  by  creating  a  new  and  arUtrar; 
rule,  or  by  abrogating  the  old  rules? 

Appbal  from  fhe  Eleventh  District,  Countj  of  Flaoer. 

The  facta  gofficiently  appear  in  the  opinion  of  the  Coort 

jff.  F.  Myers  for  Appellant 

M.  E.  Mills  for  Bespondent 

Baldwin,  J./ delivered  the  opinion  of  the  Oonrt — Fnto,  3^  oon- 
cnrring. 

Ejectment  for  mining  claims.  Defendant  answered,  averring  fiiat 
the  plaintifi  had  lost  whatever  right  he  had  by  a  failure  to  comply  with 
the  roles,  regulations  and  customs  of  the  mining  district.  To  this 
loose  and  general  allegation  the  defendant  demurred.  The  Gourt 
overruled  the  demurrer.  The  parties  are  entitled  to  a  definite  issue 
upon  which  the  case  can  be  intelligently  tried.  The  object  of  plead- 
ing is  to  advise  the  adverse  party  of  the  distinct  subject  matter  of 
averment  or  defense  intended  to  be  relied  on.  If  the  matter  itself  be 
good  —  which  is  not  a  little  questionable  — ^the  manner  of  its  statement 
is  so  loose  and  vague  that  no  purpose  of  a  pleading  is  subserved  by  it; 
for  what  were  these  regulations  or  customs — ^how  many — how  violated 
—  when  —  under  what  circumstances?  The  general  allegation  of  for- 
feiture is  a  legal  conclusion  upon  which  no  issue  can  be  taken.    The 
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facts  must  be  stated  so  as  to  enable  the  Court  to  see  whether  the  for- 
feiture did  accrue. 

We  do  not  decide  the  question  as  to  the  power  of  a  mining  district 
to  pass  a  valid  regulation  declaring  the  tenure  of  this  species  of  prop- 
erty to  be  different  from  that  created  by  the  general  law.  The  Aet  of 
the  Legislature  giving  effect  to  these  local  regulations,  qualifies  the 
power  by  providing  that  the  rules  so  passed  shall  not  be  inconsistent 
with  the  Constitution  or  laws  of  the  State.  We  see  no  inconsistency 
in  holding  that  the  mode  of  acquiring,  and  the  extent  of  the  daim, 
shall  be  according  to  these  local  rules;  but  when  a  right  of  property 
shall  have  attached,  it  n^ay  be  more  difficult  to  Tnaintain  that  it  can  be 
divested  by  a  rule  or  r^ulation,  when  the  rule  opposes  the  general  law 
filing  the  tenure. 

It  is  true,  that  the  right  coming  entirely  from  possesmon  may  be 
lost  by  an  abandonment  of  the  possession,  and  the  law  determines  what 
shall  be  or  prove  an  abandonment;  but  the  question  is,  can  the  local 
regulation  alter  this  general  principle,  either  by  creating  a  new  and 
arbitrary  rule,  or  abrogating  the  old  ones.  As  this  la  an  important 
matter,  and  the  question  has  not  been  fully  argued,  we  reserve  a  decis- 
ion of  it  For  the  errors  assigned,  the  judgment  it  reversed  and  cause 
remanded* 
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ROID  COHPANT. 

la  an  aetkm  acalnit  a  miroad  company  for  numlnc  orer  a  hone  and  kflllna 
him,  th«  plalntUT  hat  the  right  to  prove  the  cvatoin  o<  the  country,  **  to  permit 
domestic  animals  to  roam  at  large  upon  the  onlnelosed  commons ;"  where  the 
defense  Is  negligence  on  the  part  of  the  plalntlif  In  thna  allowing  the  horse  to 
mn  at  larga. 

Plaintiff  was  not  guilty  of  negllgenoe  In  thus  allowing  his  horse  to  ran  at  large. 

The  rale  of  common  law,  which  requires  owners  of  cattle  to  keep  them  confined 
within  their  own  close,  does  not  preratl  In  this  State.  The  common  law  was 
ndapted  «iily  feo  fir  as  It  was  lot  fepa^Btiat  ts  thsOoastttiitloii  and  statntcs  eC 
the  Stata, ... 
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Before  the  discovery  of  the  gold  mines,  this  was  exclaslvely  a  grazing  conn^rj; 
its  <mly  wealth  consisting  In  rast  herds  of  cattle  which  were  iMistnred  exclusively 
upon  uninclosed  lands.  The  custom  continued  to  prevail  «fter  the  acqvlsitloD 
of  the  country  hy  the  United  Stat^,  and  has  been,  in  various  instances,  recog- 
nized by  the  Legislature. 

Appeal  from  the  Sixth  District,  County  of  Sacramento. 
The  facts  are  stated  in  the  opinion  of  the  Court 
Clark  &  Gas8  for  Appellant. 

1st  The  Conrt  erred  in  refuaing  to  permit  plaintiff  to  prore  on  the 
trial  that  the  cnstom  had  been  thronghoiit  thip  State,  from  its  earliest 
history,  to  permit  cattle  and  horses  to  run  at  large. 

2nd.  That  the  Court  erred  in  finding,  as  a  fact,  that  the  plaintiff 
was  guilty  of  negligence  in  permitting  his  horse  to  run  at  large  on  the 
commons. 

8d.  That  the  Court  erred  in  its  conclusions  of  law  in  holding,  that 
slight  negligence  on  the  part  of  tiie  plaintiff,  although  remote,  could 
relieve  the  defendant  from  all  responsibility,  and  deprive  the  plaintiff 
of  all  redress  for  injury,  although  it  resulted  from  the  immediate  neg- 
ligence of  def«idant.  3  Ohio  State  R.  175;  14  Conn.  R.  293:  5  Gil- 
man's  R.  130;  1  Strobhar^s  R.  175;  Swiff s  Dig.  R.  525;  11  Easfs 
R.  58,  567 ;  1  Adolph.  &  Ellis*  R.  35 ;  3  Can.  4  Payne's  R.  554;  2  Eng. 
Common  Law  R.  183;  38  lb.  252;  39  lb,  569;  15  76.  91;  53  lb.  53; 
16  Conn.  R.  421;  19  lb.  607;  24  Vermont  B.  488;  23  lb.  388;  14 
Paige's  R.  593. 

Latham  <S  Stutderiand  for  fiespondent 

.  The  first  error  complained  of  by  appellant's  counsel,  is  a  refusal  of 
the  Ceurt  to  allow,  oa  the  trial,  proof  ^'that  the  cuatom  had  been 
throughout  this  State,  from  its  earliest  history,  to  permit  cattle  to  run 
at  large  upon  the  uninclosed  lands  in  this  State.". 

The  rule  of  the  common  law  was,  that  a  man  must  keep  his  cattle 
on  hia  own  land,  or  witiiin  his  own  close,  and  was  liable  in  trespass  for 
allowing  them  to  go  upon  his  neighbor's  land.  But  railroad  companies 
paving  the  excluaim  ri^t  to  nae  tbai?  loada,  the  leiy  ebjeet  of  tfamr 
incorporation  forbida  any  joint  occupation  for  any  purpose. 
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In  OWo,  it  is  held,  "  that  the  company  is  liable  iot  want  of  sitch 
reagonahle  cafe  as  is  consistent  with  the  Safety  of  the  persons  and  prop- 
erty on  the  train.**  Kemhacker  v.  C.  C.  &  C,  R.  Co.,  3  Ohio  State, 
17»;  C.  H.  A  D.  B.  R.  Co.  v.  Watso^i,  2  Ohio  State,  424,  433. 

In  Pennsylvania,  where  the  common  law  has  been  modified  as  in 
Ohio,  the  Supreme  Conrt  says,  that  the  common  law  rule  does  apply 
to  nninclOded  lands  in  the  vicinity  of  railroads ;  and  if  the  owner  allows 
his  cattle  -to  run  at  ki^  in  the  vicinity  of  tbem,  he  does  so  at  the 
risk  of  losing  them,  and  paying  for  their  transgressions.  N.  Y.  & 
Erie  B.  R.  do.  v.  Skinner,  19  Penn.  State,  S98;  Enight  «.  Albert^ 
6  Penn.  State,  472. 

The  same  doctrine  is  laid  down  in  Illinois,  where  they  also  recog- 
nise ilie  modification  ai  the  common  law  rule  as  to  catde  not  being 
trespassers  on  nninclosed  lands;  but  the  Supreme  Court  of  that  State 
says  they  do  become  trespassers  when  they  wander  upon  the  track  of 
an  nninclosed  railroad,  and  the  railroad  company  is  ilot  liable  for  kill- 
ing them  while  on  tike  track,  unless  its  agents  are  guilty  of  ''  willful  or 
wanton  injiuy,  or  of  gross  negligence,  evincing  reckless  or  willful  mis- 
conduct,*'  dhicago  ft  Miss.  H.  R.  Co.  v.  Patchin,  16  HI  198; 
Great  Western  R.  R.  Co.  v.  Thompson,  17  lU.  131;  Central  Military 
Tract  R.  R  Co.  t.  Hockafellow,  17  HI.  541;  Illinois  Central  H.  R. 
Co.  V.  Reedy,  17  ID.  680. 

We  therefore  state  it  to  be  well  settled  law,  and  in  accordance  with 
the  almost  unanimous  authority  of  the  Courts,  that  a  railroad  com-. 
pany,  not  compelled  to  fence  its  track  by  spedal  statute,  is  not  respon- 
sibJe  for  injuries  to  cattle  coming  upon  its  track,  flirough  the  want  of 
such  fence,  without  proof  of  some  other  default. 

^^  It  may  maintain  an  action  for  damages  done  by  such  cattle  unlaw-* 
fully  coming  npon  its  track ;  and,  on  the  other  hand,  it  is  not  liable  to 
the  owner  for  injtiries  inflicted  on  his  cattle,  thus  trespasaing,  while  it 
is  in  the  lawful  exercise  of  its  right  to  the  exclusive  use  of  its  track/' 
Perkins  v.  Eastern  R.  R.  Co.,  29  Maine,  807;  Woolson  v.  Northern 
R.  R.  Co.,  19  lb.  267;  Cornwall  v.  Sulliyan  R.  R.,  8  Foster,  170; 
Hurd  V.  Rutland  &  Bennington  R.  Co.,  26  Vermont,  123 ;  Jackson 
V.  Same,  Ih.  160;  Morse  v.  Same,  29  7ft.  49;  Moss  v.  Boston  ft 
Maine  R.  R.  Co^  8  Gush.  636;  Tower  v.  Providence  ft  Worcester  tL 
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R,  Co.,  2  R.  I.  404;  Terry  t;,  N.  Y.  Central  B.  B.  Co.,  22  Barb. 
574;  Corwin  v.  N.  Y.  &  Erie  B.  B.  Co.,  3  Keman,  46;  Vandegrift 
V.  Rediker,  2  Zabris.  185;  N.  Y.  &  Erie  B.  B.  Co.  «.  Skiimer,  19 
Penn.  State,  298;  Northeastern  B.  B.  Co.  v.  Sineath,  8  Bich,  194; 
Cranston  v.  C.  H.  &  D.  B.  B.  Co.,  1  Hardy,  193;  Williams  v.  New 
Albany  &  Salem  B.  B.  Co.,  5  Ind.  11 ;  Alton  &  Sangamon  B.  B.  Co.  v. 
Baugh,  14  HI.  211;  Williams  v.  Michigan  Central  B.  B.  Co.  2  Gibb, 
259;  Henry  v.  Dubuque  &  Pacific  B.  B.  Co.,  2  Clark,  (Iowa)  303. 

Tebby,  C.  J.,  dellTered  the  opinion  of  the  Court — Baij>win,  J., 
concurring. 

This  is  an  action  to  recover  the  value  of  a  horse  killed  by  the  cars 
upon  the  Sacramento  railroad.  The  caae  was  tried  below  without  a 
jury — defendant  had  judgment  and  the  plaintiff  appealed. 

It  appears  that  the  horse  had  been  permitted  to  run  at  large  upon 
the  uninclosed  commons.  That  at  the  time  the  cars  were  passing,  the 
horse,  in  company  with  others,  was  about  crossing  the  railroad  track, 
upon  a  public  road;  becoming  frightened,  it  ran  along  the  track  acNoie 
hundred  yards,  where  the  road  crossed  an  open  culyert,  there  being  a 
fence  on  each  side  of  the  track ;  that  the  horse  failed  in  the  attempt  to 
leap  this  open  culvert,  and  was  run  over  and  killed  by  the  locomotiye. 

The  Court  bdow  refused  to  permit  plaintiff  to  prove  that  it  was  the 
custom  of  this  State  to  permit  domestic  animals  to  roam  at  large  upon 
the  uninclosed  commons;  but  held  that,  in  so  permitting  his  horse  to 
roam  at  large,  the  plaintiff  was  guilty  of  negligence,  and  that  he  was 
not  entitled  to  recover  damages  for  a  loss  which  was,  in  fact,  occasioned 
by  such  negligenoe. 

This  was  error.  The  rule  of  common  law  which  required  owners  of 
cattle  to  keep  them  confined  to  their  own  dose  has  never  prevailed  in 
California.  Before  the  discovery  of  the  gold  mines  this  was  exclu- 
sively a  grazing  country;  its  only  wealth  consisting  in  vast  herds  of 
cattle,  which  were  pastured  exclusively  upon  uninclosed  lands.  This 
custom  continued  to  prevail  after  tiie  acquisition  of  the  country  by  the 
United  States,  and  has  been  in  various  instances  xeoogxiixed  by  the 
Legislature. 

The  common  law  was  adopted  only  so  far  as  it  was  not  lepugnani 
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to  the  Constitution  and  statutes  of  the  State-Now^  the  rule  contended 
for  by  respondent,  and  adopted  by  the  Court  below,  is  repugnant  to 
no  lesB  than  three  statutes  passed  by  the  session  of  the  L^islature  at 
which  the  common  law  was  adopted,  to  wit:  The  law  regulating 
rodeos;  the  Act  concerning  marks  and  brands,  and  the  Act  conoem- 
ing  lawful  fences. 

If  it  were  contemplated  by  the  Legislature  that  all  •such  asiiihAls 
were  to  be  confined  to  the  dose  of  the  owner,  where  w^  the  naeessity 
of  providing  for  a  general  herding  of  all  the  cattle  of  a  neighborhood, 
after  notion  in  order  that  all  might  attend  and  each  select  hia  own? 
Or  of  requiring  cattle  and  horses  to  be  branded  before  recu^hing  a  cer- 
tam  age?  Or  the  justice  of  providing  that  damages  for  loser  of  crops 
destroyed  by  cattle  should  only  be  recovered  hy  those  whose  farms  are 
inclosed  by  a  certain  description  of  fence? 

Judgmait  reversed  and  cause  remanded. 
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A  Slierlff  who  lerles  a  writ  of  attachment  Qpon  personal  property,  la  obeOleBCt 
to  the  command!  of  the  writ,  has  no  right  to  let  the  property  go  out  of  his 
hands,  except  In  due  conrae  of  law ;  and  If  he  does,  and  the  d At  la  loat,  ha  Is 
responsible  to  the  plalntlif  in  the  attachment  for  t&e  amoont  of  the  deht» 

No  parol  Instruction  of  the  plalhtlflF  In  an  attachment  or  execution,  respectfag 
property  seised  by  the  Sheriff  under  either  writ,  will  discharge  such  Bheriif  from 
liability.    The  statute  is  express  tiiat  sodi  instruction  mnst  ,be  in  writing. 

Hie  evident  meaning  of  the  language  of  the  Act  embraces  all  acts  done  by  tha 
Sheriff  in  respect  to  the  execution  of  process,  including  the  care  and  disposltloB 
«f  tha  property  levied  upon. 

Appbax»  from  the  Fourteenth  District,  County  of  Nevada. 

This  was  an  action  against  the  defendant,  Sheriff  of  Nevada  county, 
for  a  failure  to  make  a  levy  and  sale  of  property  —  previously  attached 
in  the  same  suit  —  under  an  execution  issued  upon  a  judgment  in 
favor  of  plaintiff  and  against  Pultney  &  Armstrong. 

Plaintiff  also  claimed  the  penalty  of  two  hundred  dollars  given  by 
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fitatnte  for  failuife  of  tbe  Sheriff  to  tetnni  fhe  executioxi  within  sixty 
days^  ftd  tiiei^in  commanded. 

Tlie  tefltimony^  ad  irdl  as  the  findings  of  the  Conrt,  disclose  fhe  fol- 
lowing facts: 

The  plaintiff,  Sahf ord,  bronght  snit  against  Pnltney  &  Armstrong 
for  four  hundred  and  twenty-nine  dollars;  sued  out  an  attachmeat, 
aiid  pkced  the  Imt  in  fhe  hands  of  the  Sheriff,  on  the  eighth  day  of 
Fdmiary,  IBSS. 

On  the  saiftie  day  the  Sheriff  levied  said  writ  upon  personal  prop- 
erty of  iPultney  ft  Armstrong  (then  defendants)  suflBcient  to  satisfy 
Btenfofd'fei  daim. 

The  Kieriff  did  not  remove  i!ie  attatjhed  property,  which  c<msiBted 
of  saddle  horses,  buggies,  etc.,  but  left  it  all  in  the  stable  where  it 
was  attached,  and  in  the  possession  of  Annstrong,  one  of  the  (then) 
defendants,  who  continued  in  possession,  and  conducted  ihe  business 
(livery  stable  keeping)  as  he  had  done  before. 

On  the  fifteenth  of  March,  1858,  one  J.  B.  Lobdell  commenced 
suit  with  attachment  against  Pultney  ft  Armstrong  —  placed  the  writ 
in  the  hands  of  the  Sheriff,  who  levied  it  on  the  morning  of  the  six- 
teenth, upon  all  of  the  personal  property  then  in  the  possession  of  the 
defendant  Armstrong. 

On  the  same  day  Sanford  recovered  judgment  in  his  suit  against 
Pultney  ft  Armstrong,  and  in  the  evening  of  that  day,  and  after  the 
levy  of  LobdeH's  attachment,  placed  his  execution  in  the  hands  of  the 
Sheriff,  who  proceeded  \o  levy  it  upon  tte  proi)erty  in  the  possession 
of  Armstrong. 

Neither  Pultney  or  Annstroog  owned  any  other  pr<^rty  whatever 
in  the  county. 

Lobdell  afterwards  recovered  Judgment  against  Pultney  &  Arm- 
strong—  took  out  execution  —  under  which  the  Sheriff  sold,  and  paid 
the  proceeds  to  Lobdell,  which  were  only  sufficient  to  satisfy  LobdelV? 
judgment  and  costs. 

On  the  trial,  the  defendant  offered  to  prove  that  plaintiff  veiballT 
directed  the  defendant  to  put  Armstrong  in  possession  of  the  property 
attached  at  the  suit  of  Sanford  as  keeper. 

This  evidence  was  objected  to,  upon  fhe  ground  that  the  statute 
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lequiied  siicb  iB8tractiQB3  to  be  in  wiitiag.    I%e  objcic^QQ.  V4$i'9iifi- 
tained  by  the  Courts  aad  the  defendant  excepted, 

Plumtiff  had  judgment  for  the  full  amount  of  hk  daip;,  and  do* 
fendant  appealed  to  thia  Courts 

UcConnett  A  Nties  for  Appellant 

Chase  &  Caldwell  for  Respondent. 

Baldwin,  J.,  deliTered  the  opinion  of  flie  Court — Fibld^  J.,  con- 
curring. 

We  see  no  error  in  this  record.  The  action  was  brought  against 
the  defendant^  Sheriff,  to  recover  of  him  bo  much  money,  being  the 
Talue  of  property  in  his  bands,  which  he  had  lemA  oa  aiid«uSe»»d  to 
remain  in  the  possession  of  the  defendant  in  attachment.  Upon  obtain- 
ing judgjaeaty  the  plaintiff  sued  out  execution,  but  the  money  was  not 
made  on  it.  We  think  the  complaint  is  sufficient  It  sets  ont  the 
facta:  That  an  attachment  was  levied  upon  sufficient  property  to 
satisfy  th|?  dd)t  by  the  Sheriff;  and  thai  an  execution  was  issued  on 
the  judgment  subsequently  had  and  placed  in  the  Sheviff'a  bandii,  and 
the  Sheriff  fidled  to  make  the  money.  The  levy  of  the  attachment 
placed  the  property  in  the  hands  of  the  Sheriff  to  abide  judgment 
and  ezeeutiom,  and  this  property  was  the  jdaintiff's  aeouri^  foi  his 
debt  If  the  Sheriff  wasted  or  lost  it,  or  suffered  it  to  be  diverted  to 
9om»  other  purpose,,  he  ia  liable.  He  had  no  right  to  suffer  the  prop- 
erfy  to  go  o«t  ol  hia  possession^  exoef  t  in  due  eoarae  of  law,  wd  is 
responsible  if  he  did.  His  return  charges  him  with  liiia  property,  and 
he  luia  ijtot  discharged  l^ln6eIf . 

Kor  did  the  Court  err  in  refusing  to  permit  evidenee  of  parol  in- 
structions firom  the  plaintiff  in  execfution  to  the  Sheriff,  ta  ptraait  the 
defe94eQ.t  to  take  or  keep  possession. 

The  gtatale  ia  express^  that  no  direction  or  anthonty  hj  a  pa^  or 
his  attorney  to  a  Sheriff  in  respect  to  ttie  exeeuticm  ct  process,  or  the 
xetftn^  thejreofy  or  to  any  act  in  relation  thereto,  shall  be  available  to 
discharge  or  excuse  the  Sheriff  for  a  liabjjity  for  negl^  or  miscon- 
duct unless  it  be  contained  in  writing,  eto. 
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The  constraction  of  appellant 8  counsel  of  this  Act  is  too  narrow  and 
technicaL  The  evident  meaning  of  the  langn^ge  embraces  aU  acts 
done  by  the  Sheriff  in  respect  to  the  execution  of  process^  including, 
of  course,  the  care  and  disposition  of  the  properly  levied  on— *  the 
most  important  of  these  acts. 

The  judgment  is  affirmed* 


ELLISON    ••    THE    JACKSON    WATER    COMPANY    AND 

BAYERQUB. 

Tho  t«nB  '^rmtlfled,*'  when  nied  In  reference  to  a  contract^  to  airplleablf  ealj  t» 
eontmets  made  by  a  party  acting  or  assnmlng  to  act  (or  another.  The  latter 
may  then  adopt  or  ratify  the  act  of  the  former,  howerer  onanthorlsed.  To 
adoption  and  ratlfleatlon  thete  mast  be  lome  relation,  aetoal  or  m«mned,  of 
principal  and  agent. 

B.  contracted  with  J.  W.  to  eonetmct  an  extension  to  a  dlteh,  §ai,  after  the 
dlteh  was  completed,  was  to  be  paid  out  of  the  sales  of  water.  At  the  time  of 
the  execution  of  the  contract,  B.  held  a  mortgage  npon  the  ditch.  After  B.  had 
partly  completed  his  work,  B.'s  mortgage  fell  dne,  and  he  bronght  an  aetiott  to 
foreclose  It,  and  had  a  BeeelTer  appointed  to  Tecelve  the  water  renta  of  the 
ditch.  B).  refused  to  go  on  and  complete  the  work.  B.  agreed  with  B.,  that  If 
he  wonld  go  on  and  complete  the  work,  he  should  be  paid  ont  of  the  receipts 
from  the  sale  of  water  by  the  Recelrer.  Under  this  promise,  ID.  completed  tiie 
work :  Bad,  That  this  Is  an  undertaking  to  answer  for  the  debt,  detaolt  or 
miscarriage  of  another,  and  Is  therefore  within  the  Statote  of  Frauds. 

It  Is  essential  to  the  validity  of  such  contract,  that  it,  or  some  note  or  memo- 
randum thereof,  be  In  writing;  that  It  express  the  conslderattoB ;  and  that  It 
be  eubecrlbed  by  the  party  to  be  charged  thereby. 

A  promise  by  B.  to  perform  J.  W.*s  contract,  could  furnish  no  consideration  for 
a  promise  from  B.,  nor  could  the  consideration  of  tiie  original  contract  attach 
to  the  subsequent  promise  of  B. 

The  Adt  o<  1^0  gare  a  mechanic's  Hen  only  upon  buildings  and  wfaarrea.  The 
Act  of  186S  extended  the  Act  of  1850,  so  as  to  Include  In  Its  proTtslons  bridges 
ditches,  flumes  or  aqueducts  constructed  to  create  hydraulic  power,  or  for  mhi 
Ing  purposes.  The  Act  of  1855  repealed  the  Act  of  1880.  HHd,  The  repeal 
carried  with  It  the  supplementary  Act  of  1868,  which  axtanded  the  prorlslont 
of  the  original  Act  Without  the  original  Act,  there  was  no  mode  of  enfordni 
the  supplementary  Act.  The  latter  was  so  dependent  upon  the  former  as  to 
become  utterly  InoperatiTe  upon  the  repeal* 
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Neither  the  Meehanles'  Lien  Law  of  IS55  or  1856  glYe  a  lien  apon  eanaVi  or 
ditches.  Tho  lanffoage  of  the  statute  Is,  **  bollding,  whwf »  or  other  fl^perstnicr 
tve."  A  ditch  is  not  a  baildin^  or  a  wharf,  and  in  no  sense  caa  it  hs  desig- 
nated a  laperstructure. 

Plnmes  constructed  at  different  parts  of  the  tine  of  a  ditch,  cannot  ehange  the 
general  character  of  ths  work  as  an  ezcaTation«  Bneh  flnnes  art  mere  conned- 
lag  links  of  the  ditch  oyer  rarines  and  gnlches,  and  the  whole  work  most  be 
regarded  as  a  ditch. 

Bqnity  raises  no  Hen  In  respect  to  vsal  estate^  cateept  that  at  a  Tsndor  for  tha 
purchase  monar- 

Appbal  from  the  Fiffch  DiBtzicty  Coimty  of  Amador. 

This  was  an  action  brought  to  recoTor  a  judgment  against  the  de« 
fendants  in  the  snm  of  $48454.14^  for  Bemoes  rendered  by  plidntiff 
imder  a  contract  with  the  Jackson  Water  Company,  for  the  oonBtruc- 
tion  of  a  ditch  or  canal,  and  also  for  the  enforcement  of  a  mechanics^ 
or  laborers^  lien  npon  the  wo^ 

On  the  twenty-eecond  day  of  December,  1855,  the.  plaintiff  con- 
tracted, in  writing,  to  and  with  the  Jackson  Water  Company,  for  the 
ooivtniction  of  a  certain  ditch  or  canal  in  continuation  of  one  owned 
by  the  company.  By  the  terms  of  the  contract^  the  plaintiff  was  entir 
tied  —  after  the  water  was  let  into  the  ditch — to  collect  the  water 
Tents,  and  retain  one-fadf  timvof,  iriuch  was  to  be  applied  in  disdhaqgir 
of  his  debt  against  the  company  for  the  construction  of  the  woric*  It 
is  alleged  by  the  plaintiff,  tiiat  he  completed  the  ditch  within  the  con* 
tract  time.  A  breach  of  the  contract  is  alleged  by  the  plaintiff  on  the 
part  of  the  company,  by  depriving  plaintiff  of  the  right  to  collect  the 
water  rents  of  the  ditch,  after  be  had  collected  only  $2,790.36,  leaving 
unpaid  for  the  work  $48,164.17.  On  the  twenty-eighth  of  February, 
1857,  the  plaintiff  filed  in  the  <^ce  of  the  County  Recorder  where  the 
ditch  is  located,  certain  papers  claiiping  a  lien  upon  the  ditch  and  its 
appurtenances,  in  pursuance  of  the  provisions  of  the  Mechanics'  and 
Laborers'  Lien  Law.  In  the  notice  of  his  intration  to  hdd  a  lien  upon 
the  work,  it  is  alleged  that  the  ditch  was  constmcted  by  plaintiff 
between  the  twenty-second  of  December,  1855,  and  the  twenty-eighth 
of  January,  1857. 

Prior  to  ttie  making  of  the  contract  between  plaintiff  and  the  com- 
pany, the  company  had  mortgaged  the  ditch  to  the  defendant,  Bayer- 
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que,  to  secure  tbe  payxneat  of  $50,000.  While  piaintiil  was  in  progress 
of  the  work,  the  mortgage  debt  teU  due,  and  Bayerqae  institnted  an 
action  to  foreclose  the  mortgage,  and  subsequently  obtained  a  decree 
to  that  effect.'  Plaintiff  alleges  that,  in  June,  1856^  he  gave  Bayerque 
notiee  of  his  contract,  etc.  Here  is  the  allegation  of  the  complaint 
upon  which  the  plaintiff  seeks  to  hold  Bayerque  responsible  for  the 

payment  of  th^  construction  of  the  ditch :    "  On  the day  of 

June,  A.  D.  1856,  the  defendant  Bayerque,  by  himself  and  by  his 
agents  and  attorneys,  in  consideration  that  plaintiff  would  not  abandon 
his  said  work,  and  would  not  sue  defendants  at  that  time,  adopted  and 
ratified  said  contract,  and  agreed  and  stipulated  that  plaintiff  should 
finish  the  work  aforesaid  oontracted  for>  and  that  he  be  paid  therefor 
by  tile  Receiver,  Thomas  B.  Wade,  who,  it  is  prayed,  be  made  a  party 
to  this  suit,  and  who  was  appointed  said  Receive  in  the  ^t  for  tke 
foreclosure  of  the  mortgage  aforesaid  between  the  defendant  Bayerque 
and  the  Jackson  Water  Company;  and,  pursuant  to  said  stipulation, 
the  said  Reoeiver  was  directed  to  pay  plaintiff  for  such  woik  according 
to  said  contract,  as  expressed  in  tiie  tenus  thereof.  And  the  said 
plaintiff  avers^'that  in  consideration  of  said  satisfaction  of  said  con- 
tract, and  believing  that  the  defendant  Moss  was  a  party  to  eadi  rat* 
iflcation  —  as  plaintiff  is  informed  and  believes  be  was  — tim  plaintiff 
proceeded  to  finish  said  work,  and  te  complete  the  contract  on  his  part ; 
and  plaintiff  avers  that  it  ever  was  the  intention  of  defendants,  Moss 
and  Bayerque,  that  said  contract  should  be  carried  out  and  that  said 
defendants,  knowing  the  premises,  agreed  and  stipulated  that  the  same 
should  be  done.'* 

On  the  seventh  day  of  July,  1866,  the  ditch  was  sold  uader  the 
decree  of  foreclosure,  and  Bayerque  became  the  purchaser;  and  sfub- 
sequently  a  Sheriff's  deed  was  duly  executed  and  ddivered  to  Bayerque. 

Plaintiff  had  judgment  in  Hke  Oourt  below  for  the  amouht  of  his 
demand  and  for  the  enfitreement  of  his  lien;  Bay^que  appealed  tibere- 
from  to  this  Court.     No  appeal  was  taken  by  the  companji. 

L6vi  P€fr$&ne  for  Appelant 

I.  It  does  not  appear  that  Bayerque  made  any  promise  or  agroe- 
mentwiUi  the  plaintiff, or  with  any  one  nnderwhom  t^  plaintiff  <teims. 
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It  18  not  stated  with  whom,  hi  what  way,  at  what  time,  or  under  what 
circumstances,  Bayerque  "  adopted,'*  or  "  ratified,*'  or  "  recogniaed/' 
the  contract.  It  ia  ^cult  to  aaeertain  wiiat  is  meant  by  his  adopt- 
ing, ratifying  or  recognizing  a  contract  to  whldi  he  does  not  appear  to 
haye  been  eiftier  party  or  privy.  Bayerqne  cannot  be  d»rged  upon 
contract,  without  its  being  alleged  what  oontmct  he  made.  Can  any 
one  tell  from  the  complaint,  what  contract  he  made?  Wifii  whom  it 
ym  made?  The  terms  of  it?  The  consideration?  When  to  be  per^ 
formed?  What  Bayerque  was  to  do ?  and  what  the  party  contracting 
with  turn  ^as  to  do^  or  was  to  pay? 

But,  did  Bayerque  agree  to  pay  the  plaintiff  lor  Ua  work?  No 
Bucfa  thing  is  claimed:  Did  Be^nqne  agree  that  the  company  would 
pay  the  plaintiff?  That  is  not  claimed.  Did  he  undertake 'to  guar- 
antee the  peffovtioAooe  of  ttie  contract  by  the  company?  There  is  no 
such  altegatioii,  in  terms;  and  if  there  wei^,  sucb  guaranty  woaddbe 
void  as  within  t^  dtcltate  of  Frauds. 

IL  ^Bajerque  is  not  liable  upon  any  of  the  aliegationa  in  the  com- 
plaint, because  any  promise  or  undertaking  which  might  be  inferred 
from  them,  would  be  ^oid  within  the  Statutei  of  Fnrad%  as  a  special 
piOMise  to  answer  for  the  deiU,  default,  or  miscarriage  of  an6tber. 
Compiled  Laws,  2W,  Ml,  sea  10. 

If  it  can  be  gathered  from  the  complaint  that  Bayerque  mads  any 
contract  whatever,  H  b,  that  he  tmdertook  to  perform*  a  oontiaot  n^ch 
the  Jackson  Water  Oompany  had  made,  and  which  it  was  their  dut^ 
to  perform;  in  other  wbvds,  to  answer  for  tbedei]^,  default  or  inisear- 
riage  oi  the  oompaasy.  And  thia  comes  not  only  within  the  terms  of 
the  statute,  but  within  the  very  mischief  which  the  statute  was  in- 
tended to  guard  against  If  a  person  can  be  made  liable,  on  sue!) 
loose  generalities  as  are  contained  ill  this  oomj^iMt,  ,to  perform  a  cen- 
tnct  ebtered  imto  by  anoffler,  tiie  statste  would  be  of  no  effect  In- 
dsM,  sndh*  oonstroction  wcndd  amount  to  a  judicial  repeal  of  it,  and 
the  gate  woiOd  be  thrown  wid^  open  for  all  the  frauds  and  perjuries 
wln(di  tke  statute  was  made  to  stmt  oint  of 'Courts  of  Justice^    : . 

It  is  not  pretended  that  Bayerque  "  subscribed  '*  any  "  agreement,''^ 

o  not^  Off  niAmorandaai  thereof,  e^preaaing  the  eoiiiidtegiloii'  ^'  in 
vqu  zn^— sa 
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writing/*  His  agreement,  therefore,  was  void.  Thia  seems  too  plain 
to  admit  of  discussiotL 

It  is  uimeeessary  to  go  orer  the  authorities  on  this  pointy  inasmnch 
as  the  qase  of  Clay  et  al.  v.  Walton,  9  Cal.  328,  saves  ns  that  trouble. 
The  entire  opinion  of  the  Court  might,  with  strict  propriety,  be  embod- 
ied in  this  case;  for  the  reasoning  upon  which  it  proceeds,  and  the 
authorities  cited  in  support  of  it,  are  as  applicable  to  the  facts  now 
before  the  Court,  as  they  were  to  the  facts  in  that  case.  And  I  ask  the 
Courtto  consider  that  opinion  as  embodied  ver1><U%m  in  this  argument. 

ITL  Though  the  contract  be  valid,  the  law  gave  no  lien  for  the 
work  done  under  it. 

No  liea  was  given  by  the  comm<m  law,  and  fliere  is  no  statute  giving 
one. 

The  Statute  of  1850  (Compiled  Laws,  p.  808)  gave  a  lien  only  on 
a  ''building  or  wharf. '-  Under  this  Act  it  was  held,  (Burt  ir.  Wasb^ 
ington,  3  Cal.  S.  246)  that  a  bridge  was  not  a  **  building,'*  within  the 
meaning  of  the  Act,  and  was  not  subject  to  a  mechanic's  lien.  Clearly 
it  was  not  a  "  wharf." 

But  by  the  Act  of  1853,  (Compiled  Laws^  811,  812)  the  Act  of 
1850  was  extended  so  as  to  ''  include  in  ite  provisions  bridges,  ditches, 
flumes,  or  aqueducts,  constructed  to  create  hydraulic  power,  or  for 
mining  purposes/'  ietei. .  

By  the  Act  of  1855,  (Laws  of  18ft5,  pp.  156-159,  sec  12)  the 
Act  of  1850  was  repealed,  which  repeal,  of  course,  carried  with  it  the 
amendment  of  1853 ;  for,  after  such  repeal  of  the  Act  of  1850,  there 
was  left  no  method  of  enfomng  the  amendment  of  1858^  and  this 
amendment  became,  by  reason  of  such  repeal,  a  dead  letter. 

The  same  Act  of  1850  was  again  repealed  by  the  Statute  of  1856. 
Laws  of  1856,  pp.  203-205,  sec  U. 

The  contract  in  question  was  made  in  December,  1855.  The  work 
under  it  was  performed  between  the  twenty-eecond  day  of  Deoember, 
1855,  and  the  twenty-eighth  day  of  January,  1857,  and  must,  there- 
fore, have  been  mostly,  if  not  entirely,  done  after  the  Act  of  1856  took 
effect 

It  mighty  tberefoiei  be  a  very  nice  question,  which  act  must  govem 
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the  cas6.     But  there  is  no  need  of  discussing  that  qoestion  here,  as 
the  plaintiff  can  have  no  lien  under  either  Act. 

Both  these  Acts  give  a  lien  only  upon  a  ^  building,  wharf,  or  super- 
stractare.^  See  Laws  of  1855,  p.  156,  sec  1;  Laws  of  1856^  p. 
203,  sec.  1. 

These  statutes,  fiom  1860  to  1856,  being  in  pari  maUria,  must  all 
be  construed  together,  as  forming  one  general  system.  (Dwarris  on 
Stat  568-572.)  In  this  way  we  arrive  at  the  meaning  of  the  ser- 
eral  terms  used    by  the  Legislature. 

The  Legislature,  by  repealing  the  Act  of  1853,  which  in  terms  gave 
a  lien  on  *^  ditches,  flumes  and  aqueducts,  constructed  to  create  hydrau- 
lic power,  or  for  mining  purposes,''  and  by  omitting  these  terms  in  the 
Acte  of  1855  and  1856,  have  declared,  as  explicitly  as  they  could,  with- 
out using  express  negative  words,  that  they  did  not  intend  to  give  a 
lien  on  "  ditches,  flumes,  aqueducts,''  etc. 

Even  though  we  could  not,  however,  resort  to  this  dear  I^gidaiive 
constmction,  and  were  left  to  interpret  the  Statutes  of  1855  and  1866, 
from  their  terms  alone,  we  must  arrive  at  the  same  conclusion.  The 
words  used  in  these  two  Acts  are  the  same  —  ^'building,  wharf,  or 
superstructure";  and  it  would  be  deserving  of  nothing  but  ridicule,  to 
suppose  a  mining  ^  ditch  "  to  be  included  within  either  category,  were 
it  not  that  we  are  treating  of  serious  matter,  and  that  important  inter- 
ests are  at  stake. 

The  language  of  these  Acts,  giving  rights  in  derogation  of  the  com- 
mon law,  must  be  construed  strictly.  Bottomly  ir.  The  Rector,  etc., 
2  Cal.  R.  91 ;  Houghton  v.  Blake,  6  Cal.  R.  240.  J 

We  have  seen  that  a  "bridge"  is  net  a  **lrailding  or  wharf,"  (3 
CaL  R.  246)  much  less,  then,  is  a  ** ditch."  Is  the  latter  a  "super- 
structure? "  There  might  be  some  plausibility  in  calling  a  " bridge" 
a  "  supeiTBtructure."  But  a  **  ditch  "  —  who  would  think  of  denomi- 
nating a  "  ditch "  a  superstructure! "  We  might  u  well  call  a  hole 
in  the  ground  a  "  superstructure." 

A  building  and  a  wharf  are  classed  by  these  Acts  within  the  term 
**  superstructure."  The  language  is,  "  building,  wharf,  or  other  supers 
structure."  The  meaning,  then,  of  the  term  "  superstructure,"  extends 
only  to  things  analogous  to  a  "  buildings"  or  to  a  "  wharf;"  md  iiivB, 
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the  beoEiefit  of  the  Aoti  is  eactended  only  to  '^  other  sapeistractaieg/'  of 
a  character  similar  to  a  ''building**  or  a  ''wharf.'' 

Again :  that  this  is  the  true  eonstmction  is  made  still  more  manifest 
by  the  language  used  in  sac.  5  of  Stat  of  1S65,  and  by  sec  4^  of  Stat, 
of  1856. 

•   Did;^the8e  statutes  giyo  a  li^  for  digging  a  tunnel  through  a  numnt- 
ain  ?    Why  not,  if  it  gives  a  lien  for  digging  a  "  ditch  '^  around  one? 

If  the  latter  can  be  deemed  a  superstructure,  I  see  no  reason  why  the 
former  should  not  be  also.  But  the  plaintiff  might  as  well  claim  that 
the  cagoie  has  a  lien  upon  bis  hole^  "  together  with  a  conTenient  qnoe 
aronnd  the  same/'  or  so  "  mudi  as  may  be  required  for  the  oenyenient 
use  and  oocHpation  of  the  premises^*^ 

8§m0i  S  Hardg  lot  Bespondenta. 

L  It  is  claimed  by  counsel  that  the  complaint  does  not  charge  that 
Bayerque  contracted  with  Ellison.  The  alL^tion  is^  that  Ellison  noti- 
fied Bayerque  of  the  terms  of  his  oontract,  and  demanded  his  adop- 
tion of  it;  and  in  "  considartttion  that  Ellison  would  do  the  work  and 
edmply  with  ihe  contract  on  his  party  Bayerque  adopted^  ratified  and 
confirmed  it  on  his  parf  The  contracting  parties  ^le  tolerably 
cleady  defined. 

We  refer  the  Court  to  the  definition  of  "  a  contract  **  giTen  in,  coon- 
sere  brief;  from  M  BlackStomie,  442^  as  our  authority  on  this,  pointy  and 
then  direct  their  attention  to  that  part  of  the  complaint  of  which  the 
foregoing  is  an  extract 

IL  The  next  error  assigned  grows  out  of  the  attempt  to  enf orse  a 
lien,  andiooanael  has  consttued  statutes  and  cited  authoritiea  on  stata- 
torj  liens  sufBcient  to  make  a  veiy  good  library  on  that  question*  Iq 
refdy  it  is  not  necessary  to  admit  or  deny  his  loigic.  It  is  soflSdent  to 
rtadad  Una  Oeuii  that  theie  were  such  thiogs  as  equitable  Uens^  and 
liens  ex  coniractu,  before  our  statute  was  made.  We  have  heretofore 
been  of  the  opinion,  that  if  bjr  contract  a  workman  was  to.  reUin  his 
woric  until  he  was  paid  thecefor,  that  he  had  a  lien  on  the  woxk,  not 
only  as  agunat  the  party  lor  whom  the  work  was  ione,  but  aa  against 
all  ite  world.    And.we  hav^  Curth^ir. m^emtood^  that  aa  ogfipat  the 


SUPRBMB  COURT  — JANUARY  TERM,  1851^.  549 

Billwii  9.  Jackson  Water  Conpany. 

owner,  equity  always  gave  the  Tendor^  labor»^  mechanic  or  atchitect 
a  lien  for  the  prioa. 

Let  us  see  if  we  were  rights  when  tested  by  authorit}'. 

In  Bagley  «.  Greenleaf,  the  equitabie  lien  of  the  vendor  for  Hie  pur- 
chase money  aa  against  the  vendee  is  fxtUy  recogniaed  and  confirmed, 
and  many  cases  are  cited  in  support  of  fhe  decision.  7  Wheaton  TT. 
S.  Seports^  page  46;  Cox  v.  F«nwiek»  a  Bibb,  183;  Fish  v.  How- 
land>  1  Paige,  29. 

Independently  of  the  general  equitaUe  lien,  however,  there  was  a 
contmeted  lien.  The  worda  el  the  contract  «re,  that  rdapondent  k  to 
have  half  the  water  running  in  the  main  fljome,  and  is  hikniself  to  sell  the 
same  and  collect  the  rents  thereof,  until  he  is  entirely  paid.  In  other 
wordfl^  the  work  itself  is  pledged  for  the  payment  of  the  contract  price, 
and  respondent  was  entitled  to  possession  of  it  by  virtue  of  this  pledge. 

In  conclusion,  upon  this  point  we  differ  witb/the  learned  comisel  as 
to  the  effect  of  our  statute. 

It  is  admitted,  that  by  the  lien  law  of  1853,  a  statutory  lien  iaide- 
pendent  of  the  contract,  would  have  exiated.  A  referaace  to  the  law 
^viU  show  that  the  Act  of  1863  was  an  isdepeildent  Aet  pt  &e  Legifila- 
ture  which  extended  the  provisions  of  the  Aet  of  1850  to  ditches, 
flomesy  etc.  Then,  in  the  reading  of  the  Act  of  1853,  the  worda  dsed 
in  the  law  of  1850,  should  be  considered  part  and  parcel  of  the  latter 
law.  There  was  no  repugnancy  in  their  respective  provisioBB,  and  the 
latter  Act  stood  as  if  all  the  words  of  the  former  had  been  engrossed 
in  and  made  a  part  of  the  latter. 

The  Act  of  1855  only  repealed  the  law  of  1850.  The  subaequeat 
law  was  not  affected  by  this  repeal.  The  fact  that  the  same  words  in 
the  la^  of  1850,  as  were  used  in  the  law  of  185S,  were  stricken  6ut 
of  that  law,  would  not  by  ajay  reasonable  construction  strike  them  out 
of  the  other.  There  is  nothing  in  the  law  of  1855  repugnant  to  the 
law  of  1853.  ,The  only  persons  affected  by  the  law  of  1855,  are  the 
mechanics  and  builders  of  houses,  wharves,  and  superstructures.  '  So 
far  as  the  law  of  1850  affected  this  class  of  liens,  it  was  repealed,  but 
so  far  as  the  li^n  of  laborers  and  material  men  on  ditches,  ^flnmea  tnd 
the  like,  were  concerned,  they  were  teft  when  tlie  law  ^.185ft^  had 
placed  them.    See  Act  of  1855,  page  159,  aee.  IS. 
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In  ihe  constniction  of  legislative  enactments,  Courts  will  so  oon- 
stme  the  law  as  to  give  effect  to  all  the  legislative  declaration,  and 
where  there  are  two  statutes  on  the  same  subject,  the  Court  will,  if 
possible,  80  construe  them  as  to  give  effect  to  each.  1  Blackstone's 
Com.  89.  Opinion  of  Chief  Justice  Murray,  Cheever  tr.  Hays,  3d 
California,  p.  537. 

^'Another  rule  of  equal  importance  is,  that  remedial  statutes  are  to 
be  liberally  construed,  and  so  as  to  most  effectually  secure  the  bene- 
ficial end  in  view.''    Broom's  Legal  Maxims,  marginal,  p.  247. 

Another  salutioy  rule  is,  that  a  ''law  shall  not  be  repealed  by 
implication.  The  repealing  Act  must  either  contain  repealing  words  or 
be  couched  in  negative  language."  And  again:  ''If  both  Ads  be 
merely  afiSrmative,  and  ihe  substance  such  that  both  may  stand  to- 
gether, they  shall  botii  have  concurrent  efficacy.  1  Blackstone,  nia> 
ginal  pages  89  and  90. 

But  it  is  argued  that  the  repeal  of  the  low  of  1850  took  away  the 
remedies  of  the  Act  of  1853.  This  argument  seems  to  us  wholly  unten- 
able. The  Act  of  1850  provided  benefits  to  one  class  of  persons;  the 
Act  of  1853  provided  them  to  another  class.  The  repeal  of  the  Act 
for  the  former  did  not  affect  the  latter. 

IIL  As  to  the  argmnent  founded  on  the  Statute  of  Frauds,  we  con- 
fess our  inability  to  apply  it  to  the  case  at  bar.  Every  word  of 
Bayerque's  promises  were  in  writing.  The  contract  itself,  when  Bay- 
erque  took  hold  of  it,  was  only  executory.  The  consideration  had  not 
passed,  a  debt  had  not  been  created,  but  on  the  contraiy,  his  promise 
was  his  own.  The  consideration  was  expressed  in  Parsons'  letter  to 
Captain  Ellison.  "If  you  extend  the  ditch,"  the  promise  was,  "tte 
extension  shall  be  pledged  for  payment."  In  the  stipulation  made  in  tfas 
case  of  Bayerque  v,  "  The  Jackson  Water  Company,"  the  considera- 
tion was  again  expressed  "  that  Capt.  Ellison  do  the  work  contracted 
for."  The  promise  was,  "  that  he  be  paid  therefor  according  in  his 
contract" 

FiBLD,  J.5  delivered  the  opinion  of  the  Court— ^TsBsr,  C.  J^  and 
Baildwiv,  J.,  concurring. 

It  is  unnecessary  to  paas  in  review  the  several  objections  raised  aa 
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demurrer  to  the  sufficiency  of  the  complaint,  and  which  are  mged  iipo9 
the  attention  of  the  Court  by  the  counsel  of  the  appellant  in  a  Teiy 
elaborate  brief^  as  the  case  can  be  disposed  of  upon  its  merits^  inde- 
pendent of  any  question  of  pleading.  The  action  is  brought  to  recover 
a  judgment  against  the  Jackson  Water  Company  and  Bayerque,  for 
work  performed  by  the  plaintiff  in  the  construction  of  a  ditch,  under 
an  alleged  contract  between  him  and  the  company,  made  in  December, 
1855,  and  to  obtain  a  decree  enforcing  a  lien  claimed  for  the  work 
upon  the  ditch  thus  constructed.  Other  parties  were  made  defendanta 
but  as  no  judgment  passed  against  them,  they  may  be  dismissed  from 
the  consideration  of  the  case.  The  action,  as  against  the  company, 
rests  upon  the  alleged  contract,  and  as  against  Bayerque,  upon  what 
is  ioap^ly  termed  by  the  plaintiff  its  "adoption  and  ratification^  by 
him.  The  contract  purports  to  have  been  made  on  the  part  of  the 
company,  by  only  three  of  its  five  trustees;  one  of  that  number  act- 
ing as  attorney  in  fact  for  the  third ;  but  whether  for  this  reason,  or  for 
any  of  the  reasons  assigned^  it  was  without  binding  obligation,  it  is 
immaterial  to  inquire.  The  company  have  not  appealed  from  the  judg- 
menty  and  cannot^  therefore,  raise  any  question  as  to  the  legality  of 
the  contract,  and  the  defense  of  Bayerque  rests  upon  independent 
grounds.  As  against  the  company,  the  judgment  for  damages  must 
be  affirmed.  It  is  only  necessity,  then,  to  determine  the  effect  of  the 
allqfed  *'  adoption  ^nd  ratification  ^'  of  Bayerque,  and  the  validiiy  of 
the  lien  ajsserted  upon  the  ditch. 

tt  cannot  in  strictness  be  said  that  Bayerque  ^adopted  and  nii- 
iled^  the  contract  between  the  plaintiff  and  the  company.  These 
terma  are  properly  applicable  only  to  contracts  made  by  a  party  act- 
ing or  assuming  to  act  for  another.  The  latter  may  then  adopt  or 
ratify  the  act  of  the  former,  however  unauthorized.  To  adoption  and 
ratification  there  must  be  some  relation,  actual  or  assumed,  of  principal 
and  agent.  No  such  relation  existed  between  the  company  and  Bay- 
enjue;  the  contract  between  it  and  Ellison  was  not  made  in  Bayerque's 
luune,  or  for  his  benefit,  or  upon  any  authority  from  him.  What  the 
plaintiff,  however,  intends  by  these  terms,  is  this:  that  Bayerque 
assumed  the  obligations  of  the  company  to  Ellison  upon  the  contract,  or 
in  other  words^gu^ranteed  ihe  p^ormanoe  of  the  oontract  on  the  part 
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of  the  company.  In  examining,  then,  the  evidence  contained  in  tlie 
record,  we  find  nothing  which  establisheB  or  even  tends  to  establish 
any  undertaking  npon  which  Bayerque  can  be  personally  charged. 
The  stipulation  of  the  solicitor  in  the  foreclosure  suit  only  goes  to  the 
extent  of  authorizing  the  Receiver  to  apply  one-half  of  ihe  net  proceeds 
of  the  extension  bf  Ellison,  in  pursuance  of  his  contract  with  the  com- 
pany. It  does  not  purport  to  make  any  new  contract,  or  to  assmne 
any  obligation  on  the  part  of  Bayerque,  even  had  the  solicitor  possessed 
any  power  to  do  so,  of  which  there  is  no  pretense.  The  certificate  of 
the  Eeceiver,  based  upon  such  stipulation,  and  the  supposed  authority 
of  his  appointment,  acknowledging  and  confirming  the  contract,  was 
utterly  inoperative  to  charge  Bayerque.  Neither  the  order  or  stipu- 
lation gave  the  least  power  to  the  Beceiver  to  execute  any  such 
acknowledgment  and  confirmation.  And,  besides,  the  Beceiver  testifies 
that  neither  Bayerque  nor  any  of  his  agents  eiilier  knew  of  it  or 
assented  to  it.  The  letter  of  Parsons  does  not  even  purport  to  have 
been  written  on  behalf  of  Bayerque,  or  by  his  direction,  or  with  his 
knowledge  or  approbation.  It  purports  to  have  been  written  after  a 
consultation  with  T.  P.  Moss,  who  is  not  a  pariy  to  this  suit.  This 
Moss  was,  it  would  seem,  a  superintendent  of  the  aflEairs  of  Bayerque 
iii  connection  with  the  water  ditch,  but  that  his  authority  went  beyond 
an  ordinary  superintendence  nowhere  appears.  No  evidence  wa« 
given  that  he  possessed  any  power  to  make  an  original  sabstantive 
contract  of  the  character  claimed  by  the  plaintiff.  The  record  is  bare 
of  any  attempt  to  establish  the  possession  of  such  a  power. 

But  aside  from  this  view  of  the  case  upon  the  record,  there  is  anotber 
fatal  objection  to  the  plaintiflPs  recovery.  The  xmdertaking  which  he 
seeks  to  establish  against  Bayerque  falls  within  the  Statute  of  Prauds. 
ft  is  an  undertaking  to  perform  a  contract  which  the  Jackson  Water 
Company  had  made,  and  which  it  was  obligatory  upon  the  company  to 
perform ;  in  other  words,  it  was  an  undertaking  to  answer  for  th6  debt, 
default  or  miscarriage  of  another.  By  the  12th  section  of  our  Statute 
of  Frauds,  which  is  substantially  borrowed  from  the  4th  section  of  tie 
English  statutes  of  29'€harles  II,  it  is  essdntial  to  (he  valieUty  of  any 
such  contract,  that  it,  or  some  note  or  memortmdum  thereof,  be  in  writ- 
ing'; that  it  express  tbe  consideration;  and  &ftt  it  be  MbscAod  by 
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the  party  to  be  charged  thereby.  Neither  of  theee  particulars  aze 
finmd  in  the  pieaent  case.  There  was  no  agreement  in  writing,  or  any 
note  or  memorandum  of  any  agreement,  and  of  course  it  would  be  idle 
in  such  case  to  speak  of  the  want  of  an  exftdss  consideration  or  the 
enbscviption  of  the  party.  The  plaintifE  was  bound  by  his  contract  to 
perform  certain  work  for  the  Jackson  Water  Company.  A  promise 
to  Bayerque  to  perform  this  contract  could  furnish  no  consideration  for 
a  promise  by  him.  The  consideration  of  the  original  contract  could 
not  attach  ta  the  subsequent  promise.  On  this  point  the  authorities 
are  nnmeErou%  and  without  oonflioi  Ciay  v.  Walton,  decided  by  this 
Court,  (9  CaL  328)  is  one,  and  the  cases  oited  in  the  opinion  fully 
sustain  the  position. 

In  Packett  v.  Bates,  (4  Ala.  390)  the  plaintiff  had  agreed  with  one 
Eelly  to  oonstntet  a  house,  at  the  usual  rate  of  charges.  Whilst  the 
boose  was  in  the  progress  of  ejection,  Kelly  left  the  State,  and  went 
to  Louisiana.  The  defendant  then  verbally  promised  to  pay  the 
plaintiff,  if  he  would  proceed  and  complete  the  work ;  and  it  was  held 
the  promise  was  collateral,  and  within  the  statute,  and  consequently 
without  binding  effect  The  consideration  resting  wholly  in  the  per^ 
fonnance  by  the  plaintiff  of  his  antecedent  contract,  did  not  support 
the  promise  of  the  defendant 

Tbsb  lemaining  question  for  determination  relates  to  the  validily  of 
the  lien  asserted  by  the  plaintiff  upon  the  ditch.  The  Act  of  1850 
ga?e  mechanic's  lien  only  upon  buildings  and  wharves.  (Comp.  Lawa 
808.)  The  Act  of  1853  extended  the  Act  of  1850,  so  as  to  include 
in  its  provisions  bridges,  ditches,  flumes  or  aqueducts  constructed  to 
create  hydraoUe  power,  or  for  mining  purposeik.  (Comp.  Laws,  811.) 
The  Act  of  1855  repealed  the  Act  of  1850.  (Session  Laws,  156, 
sea  12.)  The  repeal  carried  with  it  the  supplementary  Act  of  1853, 
whaeh  extended  the  provisions  of  the  original  Act  Without  the  orig* 
inal  Act,  there  was  no  mode  of  enforeing  the  supplementary  Aet 
The  latter  was  so  dependent  upon  the  former  as  to  become  utterly 
inoperatiTe  upon  the  repeal  The  Act  of  1855  gave  a  lien  only  upon 
buildings  wharves  and  oth^r  supentrudures.  The  teme  Is  the  case 
with  the  Statute  of  1866.  The  work  for  which  the  plaintiff  aaserts  a 
Hen,  was  performed  between  the  tweaty-^aeoood  ot  De^onibjer,  1856, 
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and  the  first  of  February,  1867,  and  was  therefore  chiefly  done  after 
the  Act  of  1856  took  effect  It  is  immaterial,  however,  nnder  which 
Act  the  work  was  done,  as  both  give  a  lien  npon  the  same  stmctores; 
neither  gives  a  lien  npon  ditches  in  terms.  The  flumes  constructed  at 
different  parts  of  the  line  cannot  change  the  general  dharacter  of  the 
work  as  an  excavation.  These  flumes  were  mere  connecting  links  o! 
the  ditch,  over  ravines  and  gulches.  As  a  ditch,  then,  the  general 
^vork  must  be  regarded,  and  as  such,  the  statute  gives  no  lien  upon  it 
for  labor  bestowed,  or  materiak  furnished,  in  its  construction.  The 
language  of  the  statute  is,  "  building,  wharf  or  other  superstructure." 
A  ditch,  of  course,  is  not.  a  building,  or  a  wharf,  and  in  no  sense  can 
it  be  designated  a  superstructure. 

The  plaintiff  cannot,  therefore,  maintain  the  lien  he  asserts,  under 
the  statute ;  and  outside  of  the  statute,  there  is  no  lien  which  can  be 
enforced.  Equity  raises  no  lien  in  relation  to  real  estate  except  that 
of  a  vendor  for  the  purchase  money. 

We  purposely  refrain  from  the  expression  of  any  opinion  on  the 
point  whether  Bayerque  acquired  any  lien  by  his  mortgage,  or  any 
right  by  his  purchase,  under  the  decree  in  the  foreclosure  case,  upon 
the  extension  constructed  by  the  plaintiff.  The  mortgage,  it  is  true, 
does,  in  terms,  purport  to  cover,  not  merely  the  works  completed,  or  in 
progress  at  the  time,  but  also  lines  of  ditches  and  flumes  lor  conduct- 
ing or  distributing  water,  which  might  be  thereafter  constructed  by  the 
company,  as  appurtenant  to,  or  connected  with,  the  works.  This 
broad  language  cannot,  however,  we  apprehend,  give  a  lien  upon 
ditches,  for  the  construction  of  which  no  steps  had  been  taken,  by  a 
survey  and  location  of  their  lines,  and  which  rested  merely  in  contem- 
plation. Some  specific  right  of  way  —  capable  of  identification  from  a 
previous  survey  or  location  —  wotdd  seem  to  be  necessary  to  constitute 
such  property  as  is  capable  of  mortgage  or  transfer,  so  as  to  pass  sub- 
sequently constructed  works  thereon.  In  the  present  case,  it  does 
not  appear  from  the  record,  whether,  at  the  date  of  the  mortgage,  any 
survey  or  location  had  been  made  of  the  line  of  the  extension :  and 
without  it,  the  property  was  not  covered  by  the  mortgage,  and  did  not 
pass  by  the  master's  deed.  It  would  still  remain  subject  to  execution 
on  the  plaJT^tilFs  judgment^as  tiie  property  of  the  oompaay.    The 
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effect,  however,  of  fhe  mortgage  in  creating  a  lien,  cannot  be  deter- 
mined upon  the  eyidence  in  the  present  case. 

It  follows,  from  the  riews  we  have  taken,  that  the  judgment  for 
damages  against  the  Jackson  Water  Company,  mnst  be  aflSrmed,  and 
that  the  judgment  for  damages  against  Bayerqne,  and  the  decree 
adjudging  a  lien  upon  the  works  constructed  by  the  pUdntiff,  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings. 

Ordered  accordingly. 


PRALER  et  at,  v.  SEARS  UNION  WATER  CO. 

Ii  aa  action  for  Injarlea  to  a  mining  claim,  a  claim  for  damages  to  the  plain* 
tlir  l^  reason  of  the  breaking  away  of  the  defendant's  dam,  and  the  consequent 
washing  away  of  the  pay-dirt  of  the  plaintiff,  may  piivfperly  he  Joined  with  a 
dahn  for  damages  la  the  praventlng  plaintiff  from  working  bis  claim. 

The  owner  of  the  dam  Is  hound  to  see  to  his  own  property,  and  to  so  goTsm  and 
control  it,  that  Injury  may  not  result  to  his  neighbors. 

Tke  want  of  reasonable  care  on  the  part  of  another,  who  is  Injured  by  Hie  break- ' 
Ing,  cannot  be  set  up  In  defense  to  an  action  for  damages  f#r  the  Injuries  thus 


Afpsal  from  the  Fourteenth  District,  County  of  Sierra. 

This  was  an  action  for  damages  resulting  from  the  careless  and  neg- 
ligent construction  of  a  dam  by  the  defendants,  across  a  stream,  and 
the  consequent  injury  therefrom,  to  the  plaintiffs*  mining  claim. 
I    The  plaintifb  had  judgment  in  the  Court  below,  and  the  defendants 
appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  Court 

Francis  J.  Dunn  for  Appellants. 

The  ocmplaint  is  defectiye  in  this,  that  this  Court  has  well  said,  that 
although  the  form  of  actions,  under  our  Practice  Act,  has  been  well 
defined,  yet  as  to  the  matter  of  complaint,  as  of  old,  two  separate 
causes  of  action  —  unleps  in  the  same  class  —  may  not  be  joined  without 
iha  distinctive  features  dividing  them.     Keegan  &  Co.  of  Cold  Spring 


i 
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Co.  V,  Bigelow  ei  al.  of  Bigelow  Co.,  Jan.  Term^  Supreme  Court  of 
California,  1847. 

In  this  case,  then,  is  a  deair  conflict  with  the  rule  laid  down  in  the 
case  above  releri?ed  to,  in  this:  that  the  cause  of  action,  that  is,  for 
the  breaking  of  the  dam  of  the  defendants,,  and  the  consequent  injury 
resulting  therefrom,  is  joined  with  a  count  in  the  same  complaint^ 
mixed  and  joined  for  damage,  in  consequence  of  the  plaintiSs  being 
prevented  from  working  their  claims. 

We  say,  the  demurrer  should  have  been  sustained,  in  virtue  of  the 
fact,  as  set  fortii  in  the  demurrer,  that  the  true  cause  of  action  is  not 
stated  in  the  complaint.  At  common  law,  we  take  it,  that  the  cause, 
as  the  facts  elicited,  was  one  in  trespass  only,  being  immediate  and  not 
consequential;  yet  the  said  complaint  is  one  for  consequential  dam- 
ages. 

The  action  is  in  the  nature  of  an  action  of  trespass ;  although  the 
count  or  complaint  is  in  case,  the  two  could  not  be  joined. 

McConnell  d  Niles  tor  Respondents. 

1st.  The  instructions  given  for  plaintiffs,  numbered  1,  3,  6  and  7, 
refer  to  the  degree  of  negligence  of  defendants,  in  the  construction  of 
their  dam,  which  would  render  them  liable  for  injuries  resulting  from 
its  breakage. 

In  the  case  of  Tenney  V.  The  Miners^  Ditch  Co.,  (April  Term,  1867) 
this  Court  said :  "  There  is  no  doubt  that  the  owners  of  a  ditch  would 
be  liable  for  wanton  injury  or  gross  negligence,  even  if  prior  in  point 
of  time.**  We  do  not  believe  that  this  Court  intended  to  say  that  the 
ditch  owners,  prior  in  point  of  time,  would  be  liable  only  for  wanton 
injury  or  gross  negligence;  but  in  the  case  at  bar,  we  may  safely 
admit  that  it  was  the  intention  of  this  Court,  in  the  case  cited,  to 
extend  the  limit  of  the  ditch  owners*  liability  to  that  extreme,  for 
every  one  of  the  plaintiffs'  instructions  call  upon  the  jury  to  find  for 
plaintiffs,  only  in  case  they  find  the  defendants  guilty  of  gross  n^- 
gcnce  or  recklessness. 

It  was  the  breakage  which  caused  the  injury,  and  no  care  of 
plaintiffs  in  the  management  of  their  property,  could  have  prevented  it. 
B!eiict>  defoiidants*  instmctions  were  properij  reloaed.    Cook  v.  Cham- 
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plain  NaT.  Co.^  1  Denio>  92 ;  1  Smith's  Leading  CaseB,  Hai«  ft  Wal- 
lace's Notes^  ed.  of  1655,  p.  365;  Bird  v.  Holbrook,  4  Bing.  628; 
Platte  V.  Wilkes,  3  B.  &  A.  308;  Waltere  v.  Pfeil,  1  Moody  ft  Malk. 
362;  Dalies  v,  Mann,  10  Mees.  ft  WeL  546;  Ljnoh  v.  Mnrden,  1 
Adolph.  ft  Ellis,  K  S.  29;  Smith  v.  Dolson,  t  Man.  ft  Oraa.  59; 
Kayor  of  C6L  v.  Brodu,  7  Ad.  ft  Mlis,  N.  S.  338. 

Baldwin,  J.,  ddirered  the  opinion  of  the  Court -^Teut,  0.  J., 
ooQcorring. 

This  was  an  action  for  injnrias  to  mining  dadms,  and  lots  of  gold- 
bearing  earth,  occasioned  by  the  negligent  building  of  defoEkdants'  dam 
across  and  oyer  a  cavine,  upon  which  the  plaintilb'  daims-  were  located 
—  the  daiios  befog  above  the  dam.  The  injury  is  ehatged  to  have 
resulted  to  the  plainti&,  fndsi  the  carelesi  ooBistractioa  of  Oe  dAtn, 
and  a  jreserroir,  whereby  tiie  gold-bearing  eartb  of  tibe  pkniti&  wis 
wa9hed  away  iy  the  water  and  loat,  and  otiier  mjnries  dene  to  thrir 
ioining  daims  and  property. 

The  defendants  demumed  to  tbe.  complaint,  and  assigned  several 
technical  causes  of  demnfCr^.  The  nsdn  gronnd  taken  here  in  arga- 
ment  ifl^  that  thero  is  ik  mugoixider  of  oanses  of  aotkBi  in  the  complaint 
in  this :  ihat  tbe  covipliujit  deiins  damages  for  the  immediate  injury, 
by  the  breaking  .of  the  da]n>  to  the  pay-dirt,  etc.,  of  the  irfeintifiEB»  and 
also  to  the  plaintiffs  in  pj^eventing  tton  f  ran  working  their  diiim.  ^^t 
this  is  no  misjojbader — if  tbe  objection  be  warranted  hj  the  facts  :*^ 
evea  according  to  the  mles  of  conunon^law  pleading,  which  recogniBed 
tbe  nice,  and  now  obsQl^te^  distinction  between  the  action  of  tnspaasvi 
et  wrnUf,  and  the  actioxi  of  trespass  ^n  ihei  ease.  IVnr  eitiber.of  these 
classes  of  damages,  the  fosm  of  remedy  would  be  ca$e  by  the  old  rule ; 
tbe  gist  of  th^  action  not  being  the  erection  or  bpeaking  oi  .tbd  dam, 
but  the  negligence  —  the  indirect  oonsequoace  of  which  Xkegligenoe  Was 
the  injury  —  just  as  in  oases  of  injuries  caused  by  tbe  not  keq^nog  of 
streets  in  repair,  and  the  like.    Chitty  on  FleadlngB,  1  toL  126. 

The  complaint  ae^ms  to  be  wdl  drawn,  and  snifficiently  states  the 
facts,  viz.:  that  the  plaintifBs,  before  the  committing ithe  grieTanoes 
complained  of,  owned  and  possessed  the  premises  injured,  and  that  the 
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defendants  carelessly^  nogligenily  and  imskillfully  built  the  dam  and 
reservoir,  and  filled  it  with  great  quantities  of  water,  which  they 
detained  at  and  along  the  dam,  thereby  causing  the  plaintiffs'  claims  to 
oyerflow,  and  the  gold-dirt  to  be  washed  away,  and  the  ckims  to 
remain  unworked,  etc. 

Numerous  instructions  were  given,  and  several  were  refused.  The 
Court  instructed  the  jury  that  the  plaintiff  could  not  recover  unless  the 
defendant  was  guilty  of  gross  negligence.  This  was  repeated  in  a 
variety  of  forms.  We  think  that,  if  any  fault  is  to  be  found  with  the 
charges  given,  it  is  that  they  were  too  favorable  to  the  defendant 

An  instruction  (marked  No.  4  of  those  asked  by  the  defendant) 
Has  refused,  and  the  refusal  excepted  to.    The  Court  was  asked  to 
charge  that,  if  the  jury  believe  that  the  injuries  could  have  been  pre- 
vented by  the  exercise  of  reasonable  care  on  the  port  of  the  plaintiff^ 
they  must  find  for  the  defendant.    This  was  refused.    If  such  an 
instruction  be  proper  in  any  case,  it  is  not  in  this.    The  plaintiffs 
weie  in  no  default  for  keeping  their  property  on  their  own  premises, 
nor  were  they  bound  to  remove  it,  nor  to  rebuild  or  alter  the  defend- 
ant's dam.    He  could  not  be  hdd  to  the  knowledge  of  the  conse- 
quences, or  the  probable  injuries  resulting  from  the  defendant's  negli- 
gence.   The  defendaat  was  bound  to  see  to  his  own  property,  and  to 
90  govern  and  control  it,  that  injury  would  not  result  to  his  neighbor's. 
If,  in  consequence  of  gross  n^lect,  on  the  part  of  the  plaintiffts  the 
injury  happened,  a  different  rule  nUght  be  applied;  but  a  meie  want 
of  reasonable  care  to  prevent  the  injury,  does  not  impair  the  right  to 
recover.    We  apprehend,  if  a  man  carelessly  fires  a  gun  into  the 
street,  that  it  would  scarcely  be  admissible  for  him,  when  sued  for  the 
injury  done  another  by  it,  to  say  that,  by  reasonable  care,  the  other 
might  have  got  out  of  the  way.    The  instructions  given  in  this  gen- 
eral form,  if  the  substance  could  be  supported  under  any  given  state 
of  facts,  could  only  be  to  mislead  tiie  jury  in  this  case;  for  what  would 
be  reasonable  care  under  the  circumstances?    What  should  the  plain- 
tiffs have  done?    Should  they  have  controlled  the  property  of  defend- 
ant? or  removed  his  own  effects?  if  so,  when?  or  inspected  the  dam 
— or  offered  to  repait  it  —  or  given  formal  notice  of  defects?    These 
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inquiries  show  the  danger  of  such  an  instruction^  as  well  as  illustrate 
the  radical  error  it  embodies.  See  Lynch  i^.  Nurdin,  1  AdoL  &  El. 
29. 

Seyeral  other  instructions  were  asked^  but  the  substance  of  them 
had  already  been  given;  and  the  body  of  the  charges  —  some  twelve 
or  more  —  presented  to  the  jury,  fully  and  clearly,  the  propositions  of 
law  which  applied  to  the  whole  case,  and  every  material  point,  and 
enabled  the  jury  fairly  to  pass  upon  the  entire  issue. 

We  cannot  interfere  with  their  verdict,  there  being  some  evidence 
upon  which  it  can  rest. 

'  Some  other  errors  were  assigned,  but  we  think  it  unneceflsaxy  to 
notice  them. 

The  judgment  is  affirmed* 


MAOBUBEB  p.  ITELYIN  $i  A 

Where  the  appellant's  ease  is  mipported  by  neither  law,  justice,  nor  fll0t^ 
the  appeal  will  be  affirmed  with  damages  for  the  delay. 

Appeal  from  the  Twelfth  DiBtrict»  Cknmty  of  San  Francisco. 

Perley  dk  MaeKinUy  for  Appellant!. 

M.  E.  Farman  for  Bespondenta. 

Baldwin,  J.,  delivered  the  opinion  of  the  Court — Field,  J.,  oon- 
cunini^. 

This  appeal  is  without  merit  The  appellants  case  is  supported  by 
neither  law,  justice,  or  fact  The  appeal  was  evidently  intended  for 
delay,  and  the  judgment  is  affirmed,  with  five  per  oent  damages. 
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BALDWIN  f^.  SIMPSON. 

WhAre  tL  parly  takes  postesslon  of  a  traet  of  lan^  and  Inelosei  It  with  a  fence 
consisting  of  posts  seven  feet  apart,  and  one  board,  six  Inches  wide,  nailed  on  to 
the  posts,  and  the  same  is  Hot  snffioient  to  tnn  cattle,  and  the  land  is  not  culti- 
vaUd,  spoh  possession  is  not  sufficient  to  anstaln  an  action  of  ejectment  as 
against  a  party  in  possession  of  a  part  of  the  tract;  under  a  deed  to  the  whole. 

Poiosslon  of  a  part,  under  a  deed  to  the  whole  tract,  where  the  possessor** 
grantors  had  the  land  snrreyed,  and  the  lines  marked  hj  the  biasing  of  trees,  is 
■offlclent  possession  as  against  a  party  who  enters  upon  a  part  of  the  tract,  and 
^Uda  a  fence  irtiolly  Inaofficient  for  any  other  j^iupoae  than  to  mark  the  Iin» 
of  his  claim. 

Appeal  from  the  Eleventh  District,  County  of  Placer. 

This  was  an  action  to  recover  the  possession  of  a  tract  of  land,  and 
for  an  injunction  to  restrain  tile  defendant  from  cutting  and  moving 
timber  therefrom. 

The  land  in  controversy  is  probably  a  part  of  the  public  domain. 
The  claims  of  both  partksat^  fltat^c^  in  tiie  opinion  of  the  Court. 
Tlie^cai^se  was  tried  in  Hie  Court  below  by  a  jnry^  who  returned-  s^ 
verdict  for  the  defendant,  and  judgnvent  was  entered  tbereoa;  plaintiff 
appealed  to  thjs  Court.  , 

Tuttle  &  Eillyer  for  Appellant. 

B,  F.  Myers  for  Bespondent 

Baldwin,  J.,  delivered  the  opinion  of  the  Court  —  I^uld,  J.,'oon- 
earring  ...    '.:"    .   ..  ■  "   -^-'^  ^ -.  -  '  ;      ^      .  .    ;•;    .  -  ^l 

This  was  a  controversy  for  a  piece  of  land  —  forty  acres.  Defcadd- 
ant  claimed  under  a  deed  for  four  hundred  and  eighty  acres ;  his  pred- 
ecessor had  it  ^Tirteyed  aha  the  trees  blazed;  aid' tlie  defeddant 
enteteA'  under  the  deed  iiit6'  tictual  possession.  The  J)laiiitiff  riter-^ 
wards  entered  upofii  Ihfe  ftyriy^c^e  tract,  birt  did  ttot  reside  on  it.  Hf^ 
inclosed  it  with  a  board  fence,  but  the  fence  was  insuflBcient  to  keep 
out  cattle,  ete.  —  the  fence  being  one  board  in  height.  The  land  was 
not  cultivated  in  any  way,  and  was  chiefly  valuable  for  its  timber. 

We  do  not  think  the  points  of  appellant  well  taken.    The  plaintiff 
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was  not  entitled  to  recover  on  this  statement,  against  the  defeiiidant. 
He  had  no  sufficient  possession  to  justify  a  recovery  against  the  defend- 
ant The  fence^  such  as  it  was^  if  sufficient  under  other  circumstances 
to  show  possession,  was  not  sufficient  as  against  a  party  in  possession  of 
part,  under  claim  to  the  whole.  We  do  not  see  why  a  survey,  a  stake 
and  blazed  trees,  are  not  equal  to  such  a  fence  as  this  was,  to  show 
possession.  The  rule,  we  believe,  is  general,  that  a  party  entering 
under  a  deed  with  specific  boundaries,  and  holding  actual  possession  of 
pari^  is  to  be  taken  as  against  a  mere  trespasser,  as  in  possession  of  all 
the  land  within  the  boundaries  of  his  deed;  at  leasts  he  could  not  be 
dispossessed  by  one  who  merely  comes  on  part  of  the  land,  to  build  a 
fence  entirely  insufficient  for  any  other  purpose  than  to  mark  t^e  line 
of  his  claim. 

Upon  this  admitted  state  of  facts,  the  plaintiff  was  not  entitled  to 
recover^  and  the  Court  might  have  so  charged  the  jury.  The  plaintiff 
was  not  prejudiced  by  the  errors  assigned,  if  there  were  aiqr;  but  we 
think  there  was  no  material  error. 

Judgment  affirmed* 


i 


MORLET  V.  DICKINSON  et  at. 


nunt  was  obtained  agalnat  aXl  the  parties,  and  exeentton  was  sntMe^ntptly 
ls8\ied  and  lerted  upon  property  o¥  the  principal  snfBdent  to  satisfy  the  same. 
After  the  levy,  the  vSh^Uf^  under  4ht  directions  of  the  plaintiff  in  ^^ecntlon,  took 
the  prlndpars  sotn  for  the  untmnt  of  the  ji»a0ment»  and '  releated  the  Ivry. 
BnTwequently,  a  second  execution  was  issued  vpon  the  judgment,  and  an  attempt 
made  to  levy  It  on  the  property  of  plaintiff ;  Held,  That  the  release  of  the  lery 
of.lbhec  first  execuCSoli,  and  the  tilting  of  tkm  prinetpafi  ii«tit  -dlscharted  the 


{ 


The  contract,  until  rescinded  by  the  retnm  of  the  note,   was  snffielent  to  post- 
pone any  right  to  enforce  the  execution,  although  the  aots  maj  haTt  been 

AvPCAL  from  the  Thirteenth  Bistiict,  Cotinty  of  StanUflM. 
Th<r  facts  are  stated  in  Hbe  opinion  of  ibe  Oowt 
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L.  Quint  £  Jos.  W.  Coffroih  for  Appellants. 

I.  The  plaintiffs  had  the  right,  any  time  within  fire  yean,  to  iasne 
execution  upon  the  judgment^  provided  it  was  unsatisfied.  See  Prac- 
tice Act,  209. 

The  execution,  with  the  retam  of  the  Sheriff,  (which  is  made  a  part 
of  the  complaint)  did  not  operate  as  a  satisfaction.  The  return,  after 
reciting  a  levy  upon  certain  personal  property,  reads  as  follows :  "  I 
return  this  execution,  satisfied  iy  two  notes  of  hand  —  one  for  $9L72, 
the  other  for  $650  —  making  in  all  $741.72;  and  the  above  property 
is  released.** 

II.  The  Sheriff  had  not  the  power  to  discharge  the  execution  even 
by  returning  it  satisfied,  unless  he  proceed  and  execute  it  in  due  course 
of  law. 

The  taking  of  a  negotiable  promissory  note,  receipting  as  payment, 
and  returning  the  execution  satisfied,  would  not  operate  as  a  discharge 
of  the  execution  (much  less  of  the  judgment)  even  though  the  defend- 
ant afterwards  pay  such  note  to  tiiird  parties,  to  whom  it  has  bees 
transferred.    Bank  of  Orange  Co.  v.  Wakeman,  1  Cowen's  B.  46. 

J?.  F.  Hunter  tor  Bespondent 

Ist  The  levy  of  the  execution  cm  snfiScient  personal  property  of  one 
of  the  judgment  debtors,  was  a  satisfaction  of  the  judgment  Th^ 
authorities  are  clear  on  this  point.  Vide  Hoyt  v.  Hudson,  12  Johns. 
207;  Ladd  v.  Blant,  4  Mass.  403;  1  Salk.  322;  Ex  parte  Lawrence, 
4  Cowen,  417;  Onta]:io  Bank  v.  Hallett,  8  Ck>wen,  194. 

Baldwin,  J^  delivered  the  opinion  of  the  Court — Fzbld,  J.,  con- 
curring. 

Plaintiff  filed  this  bill  in  equity,  aBeging  that  he  was  woneij  on  a 
contract  for  other  parties,  and  judgment  was  recovered  against  all  the 
makers  thefeof ,  himself  included ;  that  execution  issued  on  this  fatig- 
ment,  and  was  levied  on  sufficient  personal  property  of  one  of  the  prin- 
cipals; that  the  Sheriff  released  the  property  on  the  giving  by  the 
principal  of  his  promissory  note ;  the  Sheriff  returned  die  execution  sat- 
isfied—  stating  these  facts;  and  further,  that  defendants — pUfwtifh 
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in  ihe  execution  —  hare  sued  out  another  execution^  and  are  proceeding 
to  levy  it  on  the  property  of  plaintiff  here;  that  the  promisBory  note 
for  all  except  the  coats  due  on  the  execution  was  receiyed  by  tiie 
plaintifb  in  execution^  who  participated  in  and  assented  to  this 
arrangement. 

It  seems  that  the  note  so  received  by  the  plaintifib  was  sued  on  by 
them,  and  a  recovery  defeated. 

These  facts,  with  some  others  not  material,  are  found  by  the  Court 
The  case  was  tried  by  the  Judge,  and  a  decree  of  perpetual  injunction 
rendered  We  think  the  decree  right  The  creditor  having  secured 
his  debt  by  a  levy  on  the  property  of  the  principal  debtor,  could  not 
discharge  the  levy  to  the  injury  of  the  surety.  Any  extension  for  a 
definite  period  by  tiie  creditor  to  the  principal,  without  the  assent  of 
the  surety,  if  the  contract  be  on  good  consideration,  discharges  the 
surety.  So  any  dischaige  of  securities  of  the  principal  in  the  hands, 
or  within  the  power  of  the  creditor,  operates  a  like  discharge  of  the 
liability  of  the  surety.  This  has  been  held  in  many  cases,  and  is  a 
well  settled  principle  of  law.  Parsons  on  Coni  510,  614,  and  cases 
m  note  W  to  P,  611. 

In  this  case,  the  money  might  have  been  made  by  the  plaintifb  in 
execution,  had  they  not  voluntarily  released  the  property  subject  to 
the  process.  Whether  the  note  was  given  in  fraud  or  not,  the  con- 
tract, until  rescinded  by  the  return  of  the  note,  was  eflfectual  to  post- 
pone any  right  to  enforce  the  execution;  but  no  such  rescission  seems 
to  have  been  made. 

Although  some  minor  errors  may  have  intervened,  yet  as  this  is  an 
equity  case,  and  the  facts  above  stated  are  not  affected  by  the  alleged 
^rors,  we  think  there  is  no  snflBcient  nason  shown  for  disturbing  ilis 
decree.    It  is  afBrmed* 


i 


0 


564         SUFBEMB  COUST  ^  JAinTABT  TIBM,  188>. 


» 


INOOLDSBT  V.  JUAN  #(  oL 

A  deed  properly  executed  and  acknowledged  by  the  wife,  of  ber  aeparate 

erty.  with  the  ajsent  of  her  hnaband  nnderwritten,  not  under  teal,  bat  properly 
acknowledged,  la  aolBclent  to  paaa  the  title. 

Lands  acquired  by  a  married  woman,  under  tha  MtilcaB  Iaw%  and  which  wan 
her  aeparate  estate,  might  be  conveyed,  before  the  adoption  of  our  atatute,  with 
the  bare  assent  of  the  husband,  by  any  Informal  instrument,  or,  possibly,  with- 
out writing.  By  oar  Constitution,  property  thus  acquired  ia  the  aeparate  eatate 
lOf  the  wife ;  she  doea  not,  therefore,  look  to  our  statute  reapeotlng  coBTeyances, 
aa  the  source  of  her  autiliorlty  to  aell  or  dispose  of  her  property.  On  the  con- 
trary, the  statutes  are  a  limitation  upon  the  power  —  prescribing  a  new  and 
distinct  mode  of  conveying  the  laud  or  evidencing  the  aala  or  dlapoaltlon  of  It 
It  dlaablea  her  from  diapoalag  of  her  property  aa  ahe  cottM  befoM  have  domoL  So 
far  as  the  disability  ]m  clearly  evidenced,  the  reatralnt  ezlata;  but  It  goea  no 
further  to  restrain  her  than  this  manlfeat  Intent.  She  retalna  all  her  original 
'  rights  and  powers  over  the  subject,  except  audi  aa  are  axpraaaly  taken  away. 

Itt  attch  ease,  the  Joining  of  the  tattbaad  in  the  oonteyanca  ia  not  for  the  pur- 
poae  of  paaaing  title,  tor  he  Ifaa  nana  to  convey.  It  la  only  aa  a  preoaotien 
against  lmpo8itlou«  or  to  afford  her  his  protectlpQ,  or  plmllar  reaaooa  of  policy 
or  to  evidence  hla  mundatlon  of  the  right  to  manage  or  control  It 

A  deed  which  recite  the  title  of  the  wife,  and  then  declares  that  tte  bvrfMal 
yadUm  tu  tb«  convfiyaacay  ia  pnrfoanae  4iC  tha  atatnta*  la  aufficlent 

lateral  conformity  with  the  statute  concerning  conveyancea  of  the  separate  prop- 
erty of  the  wife,  aa  a  general  rule,  la  not  required.  A  aubatantlal  odmpltaaea  la 
ail  that  ia  neoeaaacr. 

It  la  a^  familiar  rnle,  rccognlaad  by  thla  and  all  odiar  O^urhw  that  prhara  aavaral 
papers,  concerning  the  same  aubject  matter,  are  executed  by  or  between  the  aamo 
parties  at  the  same  time,  all  are  to  be  constnked  together  aa  one  Instrameot 

There  is  no  peculiar  form  for  the  signing  of  a  deed.     Any  wrttlnc  vhieli  tfeariy 
.  ahowa  that  a  party  haa  adopted  a  aealad  Inatmme&t  aa  hla  oirn*  Intended  to  be 
bound  by  the  contents  of  It,  la.  If  not  a  formal,  at  least  a  aufBdent  execution  to 
aatisfy  the  statute. 

4»e  ohLth  section  of  Aha  Agt.Boaatwmg  Bnthwid  Md  WMi*  selaMt  «tfy  «d  gsp- 
arate  property  acquired  after  the  passage  of  the  Aft.  Ho  ret^apectlva  opera- 
tion was  Intended,  or,  perhapa,  could  have  been  given  to  It  In  such  caoaa  the 
statute  only  operates  upon  future  tranaactlona  and  mattara. 

A  County  Clerk  may  take  and  eertlfy  an  acknowledgment  to  a  deed,  although 
he  has  no  seal  of  office.  This  general  phraae,  "having  a  aeal,**  waa  only  In- 
tended to  denote  a  Court  of  Record,  which  la  defined  to  be  a  Court  having  a  aeaL 
The  power  of  the  Clerk  was  never  Intended  to  be  made  to  depend  apos'tho  fact 
of  his  having  procured  thla  artlda,  or  the  care  with  which  be  preaarvad  It. 

Appbal  fiom  the  Seventh  District^  County  of  Contn  CostiL 
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Tldfl  ift»  mti  «etS6A  df  ^'ectment.  The  facts  are  ataied  in  the 
opinion  of  the  Courty  but  vtill,  ptobMy,  be  better  imderatood  by 
setting  forth  the  amended  answ^  of  the  defendants^  which  presents 
the  question  upon  which  the  opinion  of  tba  Conrt  n  based  /  It  is 
as  follows : 

^^  That  all  the  right,  titte  or  interest  whkh  Martina  Castro  ever  had 
in  any  part  of  the  demanded  premises,  was  held  by  her  before  her 
marriage  with  Lewis  Depeaux,  in  1849,  and  before  the  adoption  of  tiie 
Constitution  of  fills  State,  and,  that  the  same  was  heir  sq^arate  piop* 
erty;  ihat  she,  in  August,  A.  D.  1860,  with  the  knowledge,  consent 
and  concnrrence  of  her  husband,  made  a  deed  to  her  children,  for  a 
▼aluable  consideration,  purporting  to  convey  to  them  eight-niniha  of 
the  demanded  premises,  which  conveyed  an  eqtdtable  title,  and  con- 
verted her  into  a  trustee  for  their  use  and  benefit;  tliat  all  the  rights 
which  the  children  took  under  {hat  deed,  had,  by  divers  eonveyances, 
vested  in  the  defendants ;  that  the  children  entered  into  possession  of 
the  property,  after  the  execution  of  the  aforesaid  deed,  with  the  con- 
sent of  the  aforesaid  Martina  and  her  husbaoid;  and  that  they  and 
defendants  had  made  improvements  to  the  anidunt  of  $18,700,  v^hich 
vete now  on  the  premises  demanded;  {hat  plaintiff  and  hig  oo-tenant 
and  grantor  subsequently  purchased  tiie  demanded  premises  of  the 
said  Martina  Castro  and  her  husband,  with  reference  to  her  said  deed 
tD  her  dhUdren,  and  with  full  and  actual  notice  {hereof,  and  that  the' 
price  paid  by  them  was  about  one-half  of  the  ninth  part  of  the 
demanded  premises,  which  she,  in  said  deed  to  her  children,  reserved  to 
herself;  and  that  they  purchased  with  full  and  actual  notice  of  the 
rights  of  the  defendants  —  of  their  possession  and  of  the  valne  of  their 
improvements;  and  defendants  deny  any  interference  with  the  said 
Martina  or  plaintiff,  in  the  enjoyment  of  the  rttnaining  one-ninUi  port 
of  the  land  sought  to  be  recovered.^'    This  answer  was  sworn  to* 

Plaintiff  moved  td  strike  out  the  aan^eided  answer  upon  the  follow- 
ing grounds: 

let  Because  the  same  was  irrelevant 

tAs  Because  the  same  set  np  a  sham  defenae. 

The  Conrt  ruled  that  the  amendment  should  be  stricken  oat,  unless* 
defendants  should  elect  to  rely  on  such  amendment  to  the  exclusion  of 
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the  original  answer;  and  defendants  refusing  so  to  eleoi^  tfaa 
ment  was  stricken  ont,  and  defendants  eieepted. 

B.  P.  Peckham  for  Appdlant 

The  first  question  presented  in  this  conneetion  is,  wheiher  fhe  Act 
of  April  17th,  1850^  applies  to  property  acquired  before  its  passage. 
That  it  was  not  the  intention  of  the  Legislature  that  the  Act  should 
be  so  applied,  appears  from  the  fifteenth  section  thereof^  which  reads: 
"  The  rights  of  husband  and  wif e^  married  in  this  State  prior  to  the 
passage  of  this  Act,  or  married  out  of  this  State,  but  who  shall  reside 
and  acquire  property  herein,  shall  also  be  determined  by  the  provisions 
of  tins  Act,  with  respect  to  such  property  as  shall  be  hereafter  acquired/' 
(Wood's  Dig.,  art  2616,  sec.  15.)  Martina  Castro  and  her  hus> 
band  were  married  prior  to  the  passage  of  the  Act,  and  the  property 
was  previously  acquired.  If  it  was  the  understanding  of  the  Legis- 
lature, that  the  provisions  of  the  Act  were  to  govern  parties  before 
then  married  in  relation  to  all  their  property,  there  was  no  necessity 
of  section  15  applying  them  to  such  persons  as  to  property  thereafter 
acquired;  the  maxim,  expressio  uniue  exdueio  alUrius  e$t,  must  be 
applied,  and  the  conclusion  is  obvious,  that  the  Act  under  consideration 
has  no  application  to  property  held  by  a  woman  married  in  this  State 
before  its  passage.  But,  discardiixg  the  provisions  of  section  15,  and 
the  position  that  the  Act  would  then  have  no  application  to  parties 
married  before  its  passage  as  to  property  before  tiien  acquired,  would 
be  fully  sustained  by  the  case  of  Sawyer  v.  Plumb,  21  Conn.  Reports. 

We  are  to  contemplate  the  fetM  covert,  before  the  passage  of  ftis 
Act,  with  reference  to  the  laws  then  in  force,  and  the  rights  and  capac- 
ities which  she  enjoyed  under  them,  and  which  were  fixed,  guaranteed, 
and  protected  by  the  Constitution,  and  ask  whether  they  have  been 
divested  or  abridged  by  the  Act  in  question?  In  examining  the  ques- 
tion, we  are  to  regard  the  wife  as  clothed  with  a  separate  legal  exist* 
ence  so  far  as  her  separate  property  is  concerned.:  in  this  we  are  sup- 
ported by  authority.  Edrington  v.  Mayfield,  5  Texas;  Wood  c.  Wheeler, 
7  Texas;  Holmes  v.  Holmes,  4  Barbour;  Harney  v.  Hill,  7  Texas, 
591. 

In  Mitchell  v.  Tucker,  (10  Mis.  260)  Scott,  Justice,  delivering  tiie 
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opinion  of  fhe  Court,  says:  '*By  fhe  Spanish  law,  which  preyailed 
here  prior  to  the  introduction  of  the  common  law,  lands  might  have 
been  aliened  by  parol;  this  is  settled.  So  in  the  civil  laws,  which  is 
the  foundation  of  the  Spanish  system  of  laws,  no  verbal  solemnities 
were  required  to  give  validity  to  a  contract;  all  that  was  required  was 
the  apprehension  and  consent  of  each  party,  expressed  in  any  form  of 
words.** 

Thus  stood  the  law,  and  her  power  and  rights  in  regard  to  the  alien- 
ation of  her  property,  until  the  adoption  of  the  C!onstitution,  which 
declares  the  rights  of  husband  and  wife,  (see  Wood's  Dig.  p.  36,  sec. 
14)  which  was  adopted  from  fhe  Constitution  of  Texas.  This  clause 
placed  husband  and  wife  upon  terms  of  equality,  so  far  as  their  sep- 
arate property  is  concerned.  See  the  remarks  of  this  Court  in  Selover 
r.  The  Eussian  American  Co.,  January  Term,  A,  D.  1867,  in  connec- 
tion with  the  following  cases  from  the  Supreme  Court  of  Texas: 
Edrington  v.  Mayfield,  6  Texas,  363 ;  McKay  v.  Treadwell,  8  Texas^ 
176;  Womack  v,  Womack,  8  Texas,  397. 

Under  this  Constitution,  and  the  laws  then  in  force,  she  was  vested 
with  as  full,  perfect  and  absolute  title  to  her  separate  property,  as  the 
husband  possessed  in  reference  to  his,  and  the  right  of  alienation  was 
an  inseparable  incident  to  such  ownership.  She  could  sell  and  dispose 
of  the  same  as  she  pleased,  without  the  interference  of  her  husband. 
American  Home  Society  v.  Wadhams,  10  Barb.  697;  2  Story  Eq., 
aea  1890;  Boper,  177,  198;  Vanderhayden  v.  Mallory,  1  Comst  462. 

We  hold  that  this  right,  and  power  of  alienation,  could  not  be 
abridged  or  divested  by  any  subsequent  legislative  enactment,  and 
that  all  laws  requiring  her  husband  to  join  witii  her  in  the  deed,  to 
enable  her  to  alienate  her  separate  estate,  are  abridgments  of  her 
vested  rights  in  the  property  under  the  Constitution,  and  are  null  and 
void;  and  in  support  of  our  position  upon  this  point,  offer  to  tiie  Court 
for  consideration  the  following  authorities:  Wilkinson  i^.  Leiand,  2 
Pet.  627;  Wilson  v.  The  State  of  New  Jersey,  6  Cranch,  164;  Wes- 
tervelt  v.  Oregg,  2  Eeman,  202;  Commercial  Bank  of  Natchez  9. 
Chambers  ei  al.,  8  S.  &  M. 

But  it  is  not  upon  the  ground  done  that  the  Act  divests  vested 
ri^ts,  that  appellants  contend  that  it  is  unconstitutional;  but  also 
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lipon  the  groimd  that  it  impairs  the  obligations  of  the  married  oon- 
tn/dL  We  have  seen  that  by  the  law  of  the  marriage  in  1849,  Mar- 
tina Castro  could  convey  without  his  joining  with  her  in  the  deed;  and 
this  law  was  a  contract  on  his  part,  that  she  should  enjoy  and  e2:^ci8e 
that  privilege.  Smith  v.  Smith,  I  Tezas,  621;  Holihes  v.  Holxnes, 
4  Barb:  295;  Edrington  v.  Mayfield,  5  Texas;  Womack  v.  Womack, 
8  Texas,  397;  Hooper  v.  Smith,  23  Ala.  R.;  Woods  v.  Wheels,  7 
Texas,  13 ;  Selover  v.  The  Russian  Co.,  7  CaL  266. 

The  i»inciples  laid  down  in  these  cases  show  conclusively  ti)at  the 
deed  in  question  was  valid,  and  binding  upon  Martina  Castro^  notwith- 
standing the  Act  of  April  16th,  A.  D,  1850,  without  the  signatnxe  ef 
the  husband,  or  her  private  acknowledgment. 

But  we  insist,  that  if  her  separate  acknowledgment  was  necessary  to 
pass  her  title,  that  the  acknowledgment  by  her  on  the  day  of  execu- 
tion of  the  deed,  taken  and  certified  by  Peter  Tracy,  Clerk  of  the 
County  Court,  and  the  certificate  thereof,  were  in  all  things  sufficient 
to  entitle  the  deed  to  be  read  in  evidence;  he  was  Clerk  of  a  Court 
halving  a  seal,  within  the  meaning  of  section  fourth  of  the  same  Act. 
(Wood's  Digest,  art  341.)  The  law  required  that  the  County  Court 
should  have  a  seal.  (Session  Laws  of  1850,  p.  218,  sec  14.)  And 
though  no  official  seal  had  in  fact  been  provided  for  that  Court,  yet  it 
would  be  too  narrow  a  construction  to  hold  that  its  officers  could  not 
perform  their  assigned  functions  until  n  official  seal  should  be  in  fact 
proeured  On  the  contrary,  the  same  section  provides,  that  until  the 
official  seal  be  provided,  ihe  private  seal  of  the  Clerk  may  be  used 
instead  of  a  seal  of  the  Court;  and  in  Kentucky,  where  no  such  pro- 
vision was  made  for  the  use  of  a  private  seal,  it  was  decided  that  the 
seal  generally  used  by  the  Clerk,  though  a  private  seal,  :piuat  be  pre- 
sumed to  have  been  adopted  aa  the  seal  of  the  Cburt  Collins  9« 
Bojd,  5  Dana,  316. 

Oregory  YaU  for  Appellants. 

In  addition  to  what  is  stated  in  Mr.  Peckham^s  brief,  respecting  the 
wdBemrisj  oft  the  conveyance  from  D^paaux  and  wife  to  tiie  defend- 
ants, we  wish  to  repeat  what  was  stated  by  counsel  in  the  oral  4ugu- 
ment  in  this  Court,  that  there  is  an  important  distinction  in  the  terms 
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used  in  the  ^Act  concerning  ocmyeyances,''  patted  Aj^ril  lOfh,  1850, 
and  the  "A<5t  defining  the  righte  of  hu«band  and  wife/'  passed  April 
17th,  1650, 80  far  aa  relates  to  the  form  of  the  conveyanee. 

This  inquiry  is  pertinent,  in  ylew  of  the  objection  made  to  fiie  intro- 
duction of  HiB  deed  of  Martina  Castro  to  her  children,  in  wMdi  her 
husband,  Lewis  Depeanx,  joined,  npon  the  ground  that  the  acqtties- 
cenoe  of  Depeanx  wae  not  under  seal. 

By  Ae  Adt  of  .{he  sixteenth  of  April,  1850,  see.  1,  ^  conreyancea 
of  landiB,  or  any  estate  or  interest  therein,  moff  i$  made  by  d^d,  signed 
by  the  person  by  whom  the  estate  ox"  interest  is  int^ded  to  pass,  being 
of  lawful  age,  or  by  his  lawful  agent  or  attorney,  and  acknowledged, 
or  prcrred,  and  reoorded,'^  as  therein  directed,  construing  *may  ^  as 
meaaing  "  shall,'^  Oiis  provision  signifies,  generally,  that  conveyances 
of  real  eetaAmade  under  Hiat  Act,  must  be  by  deed.  This  mode  of 
conveyanee  neoessarily  impdxlB  a  sealed  instrument. 

By  section  19th,  "  a  married  woman  may  convey  any  of  her  rmii 
ettate  by  cmfy  cMMyonce  fhereof,  executed  and  acknowledged  by  her- 
self and  her  husband,  and  certified  in  the  manner  hereinafter  provided 
by  the  pxoper  officer  taking  ibe  adoaowledgment.'' 

She  may  convey  "  iy  any  conveyance.**  The  term  is  here  used  as 
the  instrument  by  which  the  contract  of  conveyance  is  consummated. 
''Conveyance,^'  as  an  instrument,  does  not  necessarily,  as  the  term 
"'  deed,*'  import  a  sealed  instrument. 

But  under -tiae  opeiatioai  of  the  Act  of  the  seventeentii  of  April, 
"  defining  the  riglife  of  husband  and  wife,**  the  rights  of  a  married 
womsai,  a0  respeets  her  sepas^te  estate,  are  fixed  and  defined.  By 
section  six,  ''the  husband  shall  have  the  management  and  oontiol 
of  the-  sepanrte  property  of  the  wife,  during  the  continuance  of  the 
marriage,  but  no  saie  or  other  ali0nati<m  of  any  pait  of  such  property 
can  be  made,  nor  any  lien  or  incumbrance  created  thereon,  unless  iy  an 
inrtrumeni  in  writing,  signed  by  the  husband  and  wife,"  etc:  "Sere, 
in  this  speoial  Act,,  relating  to  iusband  and  wife,  the  terms  "deed  ** 
and  **  eoiivegranoe  ^  sie  not  used,  when  speaking  of  the  '^  sale  **  of  the 
separate  property  of  fbe  wife.  A  "sale''  cannot  be  made,  <*unlesj< 
i^  an  instrument  in  writing/'  An  ''instrument  in  writing"  does  not 
import  la-  deed,  dnfy  signed  and  nealed.    It  may  be  af  tneh  a  diiar- 
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acter,  but  not  necessarily.  2  Tomlin.,  210,  title  ''Infltmment''  It 
h  the  evidence  of  an  agreement,  when  reduced  to  writing.  It  is  the 
form  of  the  agreement,  and  may  be  valid,  and  the  agreement  void  on 
account  of  fraud.    1  Bouvier,  703,  lb. 

The  conveyance  by  Depeanx  and  wife  to  the  defendants  in  August, 
1850,  or  the  conveyance  by  the  wife,  in  which  he  acquiesced  in  the 
form  stated  in  the  record,  is  to  be  controlled  by  this  Act  Tim  is  the 
sense  in  which  these  two  Acts  have  been  regarded  by  ibis  Courts  so 
far  as  the  negative  words  used  in  the  latter  are  interpreted  to  be  a 
prohibition  against  any  other  mode  of  conveyance.  Selover  v.  The 
American  H.  Co.,  7  CaL  266. 

A  '^sale/^  therefore,  by  the  husband  and  wife,  of  the  separate 
estate  of  the  wife,  can  be  made  by  ^^an  instrument  in  writing,'' 
acknowledged  as  the  Act  requires,  and  need  not  be  mad^by  ^^deed" 
under  seal,  as  contended  in  the  objections. made  to  the  ii^oduction  of 
the  title  under  which  the  children  claimed. 

She,  however,  uses  a  seal,  and  one'  seal  is  good  for  twenty  grantors 
to  a  deed.  (Bohannons  v.  Lewia,  3  Monroe,  877,  citing  Shepherd's 
Touchstone,  55.)  The  same  doctriw  ia  extended  to  sawok,  in  the 
United  States.    lb. 

John  Wilson  for  Bespondent 

Ab  to  the  first  point  made  by  Mr.  Pieckkam,  tiiat  our  Statute  con- 
cerning Conveyances  does  not  apply  to  property  held  before  the  Act, 
was  only  intended  to  regulate  the  transfer  of  such  as  should  be  obtained 
after  the  passage  of  the  Act. 

There  is  no  exception  in  the  Act  itself,  and  there  is  no  reason  why 
there  should  be;  and  there  are  no  authorities  which  authorize  such  a 
construction  of  the  Act,  and  if  there  were,  such  a  construction  as  he 
contends  for  would  certainly  lead  to  great  confusion,  and  its  practical 
results  would  be  absurd ;  and  under  it  the  Act  in  many  cases  would 
not  take  effect  for  more  than  half  a.  century  after  its  passage,  as  to 
some  property,  and  as  to  other  property  owned  by  the  same  indUndud 
it  would  take  effect  immediately  upon  its  passage^  The  Legislature 
certainly  intended  no  such  abdurdi^.  The -fourteenth  section  of  the 
eleventh  article  of  our  Constitution  provides,  that  the  Legislatoie  aball 
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have  power  to  prescribe  the  mode  in  which  married  women  may  dis- 
pose of  their  separate  property,  and  the  L^slature  has  done  bo;  and 
it  seems  to  me  that  there  is  no  tiecessity  for  further  argument  npon 
this  point  The  oase  of  Selover  v.  The  American  Eusaian  Co.,  7  Cal. 
266,  seems  to  settle  this  whole  questiotu 

Air.  Peckham  insists  that  married  women  oould  convey  by  parol, 
and  without  the  aasiatance  and  authorization  of  their  huabands.  I 
believe  this  Court  has  held  that  conveyances  could  not  be  made  by 
parol;  and  the  proposition  is  as  old  as  tiie  civil  law  itself,  that  a  wife 
most  either  have  the  authorization  of  her  husband,  or  a  decree  of  a 
Judge,  before  she  could  convey  any  of  her  rights,  or  make  any  con- 
tract under  the  civil  law. 

I  come,  then,  to  the  piopoeition  of  the  defendants,  to  give  in 
cTidence  the  aiq>poeed  deed  from  Martina  Castro.  I  maintain  that  it 
waa  rightly  rejected,  and  refer  to  the  second  section  ol  the  Act  of  six- 
teenth AjNol^  1850,  concemiji^  oonveyancea,  which  in  so  many  words 
requires  a  wife's  property  to  be  passed  by  joint  deed.  The  same  Act 
requiiBB  all  conveyances. to  be  by  deed,  and  by  the  sixth  section  of  the 
Act  of  sevanteenth  April,  1850,  no  sale  or  other  alienation  of  the  wife's 
property  can  be  made  unless  by  an  instrument  of  writing  signed  by  the 
husband  and  wife. 

Now,  while  ehe  held  the  s^arate  property  in  the  ranch,  as  the 
}>aper  on  its  face  shows  she  did,  still  her  husband  bad  the  entire  con- 
trol of,  and  was  entitled  to  receive  the  whole  rents  and  profits,  and 
had  an  equal  interest  with  her  in  all  the  improvements  put  upon  it 
during  the  marriage,  and  his  heirs  after  him  would  have  inherited  all 
he  was  entitled  to  therein  at  the  time  of  his  death.  Therefore  he  had 
a  large  interest  that  could  not  pass  unless  by  his  deed.  The  paper 
shows  no  pretence  that  his  interest  was  conveyed,  and  in  his  endorse- 
ment there  are  no  words  of  conveyance,  and  if  there  was,  then  there 
was  no  seal^  and  without  doubt  he  cannot  convey  his  interest  unless 
by  deedL 

Than  the  deed  must  be  a  joint  one,  or  the  instrument  in  writing 
mnst  be  signed  by  both,  and  therefore  in  no  fair  construction  that  can 
be  put  upon  the  statutes^  can  it  be  ealled  •  joint  deed  er  lastrumeot  of 
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wiiting  fiigned  by  tiiem  both.  The  statute  must  meaA  that  both  shall 
be  boimd  by  the  coyenaats  therein  —  both  must  jointly  convey  all  their 
interest  in  the  eubject  matter  of  the  conveyanee. 

1  Metcalf  Bep.  542,  Bruce  v.  Wood;  9  Ham.  Bep.  (Ohio)  181; 
9  Mass.  B.  218;  13  Mass.  B.  22B,  Lumpkin  v.  Austin;  7  Blackf.  B. 
410,  Cox  V.  Wells;  7  Blackf.  B.  66. 

In  1  Martin,  N.  S.  B.  611,  held,  that  separate  deeds  dM  not  trans- 
fer the  wife^s  estata    The  law  there  is  exactly  tiie  same  as  ours. 

In  CW.  Bep.  January  Term,  1866,  HeJen  Pool  v.  F.  Gterard,  this 
Court  decided  the  same  as  to  the  sale  of  a  homestead,  which  stands 
on  the  same  footing  as  to  this  point 

Selover  v.  The  American  Bussian  Co, ;  Sempets  A  Cranmer  t .  E. 
Sloan,  5  Gal.  457,  the  late  cases  of  Another  i).  Tewksbury,  all 
seem  to  me  to  settle  this  point    Tumbull  v.  Cerba,  1  Martin,  Ts.  S. 

In  12  BobiBBon's  B.  82,  tiie  Court  hdd  that  where  the  husband 
authorized  the  wife  to  sell,  she  eo«dd  not  take>  badk  4  mortgage  for 
part  of  the  purchase  money. 

In  1  Martin  Bep.  (O.  B.)  294,  the  Court  eutea  fully  ^nto  the  dis- 
cussion of  the  pow;er  of  married  women  to  oontraet  under  &e  dvil 
and  Spanish  law,  and  held  tlrnt  every  condition  must  be  etrictly  com- 
plied with. 

See  to  same  point,  19  Howard  Bep.  (IT.S;)  148,  Megan  t;.  Soyle: 
3  Louisiana  B.  <0.  S.)  581,  Boucier  v.  Launse;  3  Louisiana  B.  (0. 
S.)  84,  Draugent  f>.  Prudomme;  4  Barb.  Ch.  B.  »6,  Holmes  r. 
Holmes;  4  Harris,  (P^in.)  B.  4^4,  Trainer  i^.  Hagg.  These  are 
ample  authorities,  as  I  suppose,  to  satisfy  tins  Court  that  nothing 
passed  by  this  paper  upon  its  faxse. 

I  deny  that  Tracy  had  any  autliority  to  take  the  acknowledgment 
of  this  paper  as  County  Clerk.  Our  statute  only  authorised  a  Clerk 
of  a;  **  Court  having  a  seal/'  It  is  true  he  was  ex  affido  Clerk  of  tho 
District,  County,  Probate  and  Court  of  Sessions,  and  yet  some  of  iheni 
had  no  seal  at  the  date  of  this  paper,  or  now  and  then  of  neceaii<gr,he 
must  state  in  what  capacity  he  took  it,  that'tke  Court  might  eee  and 
Inspect  the  seal  he  used,  to  see  if  it  was  the  i5o»eot  one.  The  Count}* 
^  Cterk  had  no  aeal ;  he  says  be  ases  his  priviate  Mai. 

Proving  the  handwriting  cannot  help  the  case,  becanae  a  married 
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woman  can  only  oonyey^  as  pointed  oat  by  the  statata*  See  case  of 
Another  t;.  Tewkgbury,  lately  decided. 

In  1  PeteiB  (17.  S.)  Bep.  328,  Elliott  f.  Pearaal,  it  was  decided 
yon  cannot  even  show  by  parol  proof  that  the  wife  was  duly  examine 
—  the  certificate  must  state  that»  and  its  defeat  in  form  cannot  be 
healed  by  ^rol  or  other  proof. 

In  3  La.  Bep.  74,  it  is  said  that  those  who  rely  upon  a  married 
woman's  deed,  must  show  everything  was  done  as  the  law  requires. 
7  B.  Monroe,  255,  4tii  and  5th  sections  of  Act  1850,  page  249.  There- 
fois  this  deed  is  also  void  for  want  of  aeknowledgmeikt  in  accordance 
with  the  requirements  of  &e  statute. 

^MJbDfwa,  J.,  delivered  the  opinicm  of  the  Govt — TsaBX,  C.  J., 
ooDcnrring. 

Thb  aetion  of  ejectment  was  brought  to  reeover  a  tract  of  land, 
ijtng  in  Santa  Crua  oonnty,  being  part  of  the  Soqud  Band).  The 
plaoniilf  claims,  under  a  deed,  made  by  one  Martina  Castro  to  plaintiff, 
and  one  Labaria,  dated  January  22,  1855,  and  a  deed  from  Lal^ada, 
on  the  tenth  of  September,  1855,  to  plaintiff. 

The  record  dbaws  that  the  grantor  claimed  to  be  entitled  to  the 
p^ei^ea  in  dispute,  by  virtue  of  a  grant  from  Figaeroaj  the,  Governor 
of  flie  late  territory  of  California.  It  shows,  also,  that  the  defendants 
^tmm  in  possession,  claiming  by  virtue  of  a  deed,  made  by  the  ssine 
MaMiaa  Castro  (or  Depeaux)  on  the  twenty-ninth  of  August,  1850. 
M'  this  time  she  was  tiie  wife  of  one  Lewis  I>^>eaux;  but  she  had 
betti^  before  her  marriage  with  Depeaux,  the  wife  of  one  Michael 
Lodgis,  who  died  previous  to  her  inter-marriage  with  D^eaux.  Tl^e 
grant  ttf  her  by  F^ueroa  was  made  while  she  was  the  wife  of  ^dge. 

Many  interesting  questions  are  raised  by  the  counsel,  and  they  have 
beea'aigned  with  learning  and  ability.  We  do  not  eensider  it  essen- 
tiii  to  the  disposition  of  this  case  upom  its  merits  to  pees  upon  them  all. 
Tike  main  question  which,  we  tixuik,  disposes  of  the  question  of  title. 
nMli  iqpon  the  validity  otf  the  deed  set  up  t^  the  drfendants  in  bar  of 
the  plaintiffs  aetion.  •  This  deed  purports  to  be  a  deed. of  bargain-  and 
Sib^  eaiecnt^d  by  Martina  Castro  to  her  children,  eiglbt  in  number^  opf - 
veying  to  each  one  an  undivided  ninth  part  of  the  ranch.    This  deed 
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was  signed  and  sealed  by  her,  in  the  presence  of  T.  B.  Perlee  and 
Peter  Tracy,  as  subscribing  witnesses.  The  deed  was  acknowledged, 
in  proper  form,  before  Peter  Tracy,  County  Clerk  of  Santa  Clara 
county,  on  the  day  of  its  date.  The  husband,  Depeauz,  did  not  dgn 
the  deed  in  the  body  or  at  the  foot  of  it^  as  usual  in  such  cases;  but 
at  the  bottom  of  the  deed,  and  after  the  certificate  of  acknowledgment, 
these  words  were  added :  "  I  have  read  the  foregoing,  and  fully  iigree 
with  the  conveyance  made  by  my  wife;  Lewis  Dqieaux"  —  witmeesed 
by  the  same  persons  as  the  deed.  Then  follows  the  certificate  of 
acknowledgment  by  Depeaxuc  before  the  same  ofiScer,  that  he  ezecoted 
the  foregoing  instrument  freely  and  Yoluntaiily,  and  for  the  uses  and 
purposes  therein  expressed. 

All  this  was  contemporaneous  with,  and  a  part  <kf  the  exegatJon  of 
the  original  deed. 

The  deed  being  the  predicate  of  the  title  of  the  defendant  was 
ruled  out,  because,  under  the  statute  of  1850,  it  did  not  eonY«j  tiie 
title  of  the  grantor,  Martina,  in  the  premises.  If  this  pretension 
could  be  maintained,  probably  no  case  could  be  found  in  which  tedini- 
cal  law  so  far  prevailed  over  natural  justiee.  The  giant  was  made  to 
Mrs.  Castro  for  the  benefit  of  her  family.  She  sought  imquertionably 
to  carry  out  the  true  intent  of  the  grant  by  securing  to  her  children  a 
portion  of  its  benefits.  The  deed  she  afterwards  executed  to  the 
plaintiff's  predecessor,  evidently  by  the  terms  of  it  (whatever  its  strict 
technical  meaning)  was  only  designed  to  convey  the  interest  remniB- 
ing  in  her  after  the  deed  to  the  children.  But  it  is  charged  tliat^  by 
force  of  some  general  words  after  a  particular  description  <rf  the  part 
intended  to  be  conveyed,  the  whole  tract  passed,  the  deed  to  the  dul* 
dren  being  inoperative,  because,  though  the  husband,  Depennz, 
assented  to  the  deed,  yet  he  was  not,  stricti  juris,  a  joint  grantw  with 
her. 

We  assume  for  the  argument,  and  tiiat  <«ly,  that  this  property  ' 
the  separate  estate  of  Mrs.  Castro^  and  that  a  separate  estate 
before  the  passage  of  that  Act  defining  the  rights  of  husband  and  wife. 

By  the  fourteenth  section  of  the  eleventh  article  of  the  Constttutioii, 
*  all  property,  both  real  and  personal,  of  the  wife,  owned  or  ^•'nnH 
by  her  before  marriage,  and  that  acquired  afterwards  by  ptt,  defiee 
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or  descent,  shall  be  her  separate  property.*'  The  sixth  section  of  the 
Act  "defining  the  rights  of  husband  and  wife/'  passed  April  17ih, 
1850,  provides  that  the  hnsband  shall  have  the  management  and  con- 
trol of  the  separate  property  of  the  wife  during  the  continuance  of  the 
marriage;  but  no  sale  or  other  alienation  of  any  part  of  such  property 
can  be  made,  nor  any  lien  or  incumbrance  created  thereon,  unless  by 
an  instrument  in  writing,  signed  by  the  husband  and  wife,  and 
acknowledged  by  her  upon  an  examination  separate  and  apart  from  her 
husband,  before  certain  officers  —  the  County  Clerk  not  being  one. 

The  Act  of  April  16,  1850,  (Wood's  Dig.  100)  section  two,  pro- 
vides  that  a  husband  and  wife  may,  by  their  joint  deed,  convey  the 
real  estate  of  the  wife  in  like  manner  as  she  might  do  by  her  separate 
deed  if  she  were  immarried.  Section  three  declares,  that  proof  of 
acknowledgment  of  every  deed  of  land  may  be  taken  by  some  Judge 
or  Clerk  of  a  Court  having  a  seal.  Section  twenty  —  a  married  woman 
may  convey  any  of  her  real  estate  by  any  conveyance  thereof,  exe- 
cuted and  acknowledged  by  herself  and  her  husband,  and  certified  in 
the  manner  hereinafter  provided,  by  the  proper  6£Bcer  taking  the 
acknowledgment. 

Taking  these  Acts  together,  we  think  it  cannot  be  contended  that 
it  was  the  intention  of  the  Legislature  to  restrict  the  making  of  a  con- 
tract respecting  land  by  the  wife  to  a  formal  deed.  We  do  not  consider 
these  statutes  as  enabling  Acts.  They  probably  Would  be  so  if  the 
common  law  operated  upon  the  relations  or  marital  contracts  of  the 
parties  at  the  time  of  the  contract.  But,  by  the  Mexican  law  and  by 
the  Constitution,  the  property  was  a  separate  estate  in  the  wife.  She 
could,  before  the  statute,  dispose  of  it,  with  the  bare  assent  of  the  hus- 
band, as  she  chose,  by  any  informal  instrument,  or,  possibly,  without 
any  writing.  The  wife  does  not,  therefore,  look  to  the  statutes  as  the 
source  of  her  authority  to  sell  or  dispose  of  her  property.  On  the 
contrary,  the  statutes  are  a  limitation  upon  the  power — prescribing  a 
new  and  distinct  mode  of  conveying  the  land  or  evidencing  the  sale  or 
disposition  of  it.  It  disables  her  from  disposing  of  her  property  as 
she  could  before  have  done.  So  far  as  the  disability  is  cleariy  evi- 
denced, the  restraint  exists ;  but  it  goe^  no  further  to  restrain  her  than 
(his  manifest  intent    She,  of  course,  retains  all  her  original  rights 
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and  powers  over  the  subjeet^  except  such  as  are  oxpressl;  taken  away. 
The  law  neither  presumes  nor  favors  restraints  upon  alienations  of 
property  or  upon  contracts.  One  of  the  attributes  of  property  is  the 
power  to  sell  and  dispose  of  it.  By  the  general  law  the  sale  may  be 
absolute  or  conditional,  partial  or  complete;  and  the  contract  execu- 
tor}' or  executed.  It  may  be  evidenced  in  various  ways  or  made  in 
various  forms;  as,  by  mere  memoranda  in  writing,  or  deed  under  seal, 
by  agreement  for  a  title,  or  mortgage,  or  on  conditions  precedent  or 
subsequent. 

It  baa  been  seen,  that  the  Act  of  April  17tii,  uses  the  term  '^  instru- 
ment "  in  writing.  The  Act  of  April  16th,  in  the  twentieth  section, 
the  word  ^'  conveyance."  By  section  thirty-six  of  the  Act  concerning 
conveyances  (the  Act  of  April  16th,  Wood's  Dig.,  p.  104)  ^^the  term 
'  conveyance,'  as  used  in  this  Act,  shall  be  construed  to  embrace  every 
instrument  in  writing  by  which  any  real  estate,  or  interest  in  real 
estate,  is  created,  alienated,  mortgaged  or  assigned,  except  wills,"  etc. 

It  is  argued,  that  the  words  ^^  may  convey/'  especially  in  connection 
with  the  sixth  section  of  the  Act  of  April  16^  which  is  prohibitory  of 
any  mode  except  that  given,  are  to  be  construed  as  authorizing  only  a 
conveyance  as  therein  provided;  that  is,  that  in  order  to  make  the  deed 
of  the  wife  effectual,  the  husband  nmst  join  in  the  deed.  It  will  be 
observed,  that  the  estate  is  confessedly  in  the  wife ;  her  titie  it  is  that  is 
to  pass;  the  joining  of  the  husband  is  not  for  the  purpose  of  passing 
tiile.  It  is  only  as  a  precaution  against  imposition,  or  to  afford  her  his 
protection,  or  similar  reasons  of  policy,  or  to  evidence  his  penunciation 
of  the  right  to  manage  or  control  it  [In  this  case,  the  contraet  hav- 
ing boen  made,  and  the  right  of  tl^  wife  having  vested  under  a  dif- 
ferent system,  it  is,  to  say  the  least,  doubtful  whether  the  LegiaUtare 
could  give  the  husband  any  power  to  control  or  manage  such  separate 
property,  and  more  than,  if  he  had  it  under  the  old  system,  the  Leg- 
islature could  take  it  away.] 

The  deed  was  formally  executed  by  the  wife  and  acknowledged. 
S)ie  signed  and  sealed  it;  but  for  the  covertiire  it  would  have  passed 
her  estate.  But  the  husband,  it  is  argued,  did  not  seal  it,,  axid  was  no 
party  to  the  deed.  But  after  the  deed  was  signed  and  sealed,  the 
c  husband  did  sign,  at  the  foot  of  it,  an  express- approval  and  adoption  of 
it    In  terms  he  agreed  to  the  conveyance.    It  is  true  this  agreement 
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was  not  under  seal.  The  agreement  did  not  eonrey  any  title,  for  he 
had  none  to  convey.  If  he  had  signed  and  sealed  the  deed  as  an 
express  party  named  in  the  premises  th^eof,  the  result  would  have 
been  the  same.  All  that  his  formal  execution  of  the  deed  could  have 
done,  would  have  been  a  signification  of  his  assent  and  agreement. 
Having  no  estate  in  the  land,  unquestionably  the  law  woidd  not  require 
of  him  the  vain  act  of  pretending  to  convey  title.  It  would  have  been 
enough  if  the  deed  had  recited  the  title  of  the  wife,  and  then  declared 
that  the  husband  united  in  the  deed  in  pursuance  of  the  statute.  We 
know  of  no  rule  which  requires  a  construction  of  this  statute  differ- 
ent from  other  Acts  of  the  Legislature.  Literal  conformity  is  not^  as 
a  general  rule,  required.  A  substantial  compliance  is  all  that  is  neces* 
sary.  When  the  end  is  answered,  the  mere  mode  is  not  usually  of  the 
substance  of  the  Act.  No  prohibitory  words  are  used  in  the  clause 
(section  nineteen)  we  are  now  construing.  The  language  is,  that  a 
married  woman  may  convey  any  of  her  rod  estate  by  any  cotweyance 
executed  and  acknowledged  by  herself  and  her  husband.  Prohibitory 
words  are  not  used  in  the  twenty-second  section,  as  to  the  mode  and 
fact  of  acknowledgment.  The  question  now  arises,  what  is  a  convey- 
ance? We  know  of  no  authority  which  holds  that  a  conveyance  of  an 
interest  in  land  must  necessarily  be  under  seal;  and,  if  it  were  so  at 
common  law,  it  does  not  follow  that  it  is  so  required  by  our  statute. 
On  the  contrary,  the  definition  given  by  the  thirty-sixth  section,  quoted 
before,  shows  that  such  was  not  the  intuition,  for  the  language  is, 
"  Every  instrument  by  which  an  interest  in  land  is  created  ^  is  a  con- 
veyance; and  we  all  know,  that  **an  interest  in  land  *'  may  be  created 
by  writing  not  under  seal.  The  question  is  not  —  as  we  shall  presentiy 
more  fully  explain  —  whether  a  paper  unsealed  passes  the  fee  or  strict 
legal  title,  but  whether  any  right  in  or  to  the  estate  can  pass  without 
a  seal. 

It  is  a  familiar  rule,  recognized  by  this  and  aU  other  Courts,  that 
where  several  papers,  concerning  the  same  subject  matter,  are  exe- 
cuted by  or  between  the  same  parties  at  the  same  time,  all  are  to  be 
con/itmed  together  as  one  instrument.  Makepeace  «.  Harvard  Col- 
lege, 10  Pick.  297 ;  Stone  v.  Hansborough,  5  Leigh,  422. 

There  is  no  peculiar  form  for  the  signing  of  a  deed. .  It  takes  effect 
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from  delivery.    The  old  form  required  no  signature  even,  but  a  seal- 
'  ing  was  sufficient;  and  no<w  the  signature  is  often  good,  if  made  by 
another  and  adopted  by  the  grantor.    Any  writing  which  clearl) 
shows  that  a  party  has  adopted  a  sealed  infitrament  as  his  own,  intend- 
ing to  be  bound  by  the  contents  of  it,  is,  if  not  a  formal,  at  least  a  suf- 
ficient execution,  to  satisfy  the  statute.    We  have  seen  that  a  fomuil 
execution  of  this  deed  by  the  husband,  would  only  be  a  written  expres- 
sion of  his  assent  to  it    But  surely,  in  equity,  a  contemporaneous 
expression,  in  writing,  of  that  assent,  is  not  the  less  effectual  because 
it  is  expressed;  not  in  the  body  of  the  deed,  but  on  the  same  paper,  a 
few  lines  below  the  signature  of  the  wife.     If  he  had  added,  "  The 
above  is  my  deed,''  no  one  would  have  questioned  that  it  was  a  good 
execution.    Is  there  any  substantial  difference,  when  he  says,  ^'I 
agree  to  or  with  the  foregoing  deed,"  especially  when,  as.  said  before, 
all  that  his  signature  as  a  party  to  the  deed  could  amount  to,  is  that 
agreement?    But  it  is  said  that  there  was  no  execution  of  the  deed 
by  Depeaux,  because  the  instrument  is  not  sealed  by  him.     We  do 
not  admit  that  the  statute  ever  intended  so  great  a  strictness  in  the 
mode  of  execution  by  the  husband.    The  fact  of  execution  is  indis- 
pensable, but  we  see  no  greater  reason  for  holding  to  any  more  strict- 
ness in  the  manner  of  execution  in  this  than  in  other  cases.    Could  it 
be  contended  that  if  the  deed  were  executed  with  a  seal  by  the  wife, 
and  without  a  seal  by  the  husband,  that  this  defect  would  vitiate  the 
deed?    We  are  at  a  loss  to  see  upon  what  principle.    If  there  had 
been  no  seal,  l^e  instrument  would  have  been  good,  as  creating  an 
equity,  if  not  good  to  cast  the  f  ee«    But  this  memorandum,  signed  by 
Depeaux,  adopts  the  entire  deed^  and  with  it  the  seal  affixed  to  the 
signature  of  the  wife.     (3  Monroe,  377.)     But  it  may  well  be  doubted 
whether,  in  such  a  case  as  this,  the  seal  of  the  husband  is  necessary, 
having  no  estate  to  convey,  but  merely  assenting  to  the  passing  of  the 
wife's  title.    If  the  execution  were  defective  in  form,  the  substance  oi 
the  Act  having  been  complied  with,  it  would  be  the  conmion  case  of  a 
defective  execution  of  an  instrument,  which  chancery  might  correct; 
but  it  would  vest  an  equity  in  the  grantees  in  possession  under  the 
deed. 
The  vice  of  the  whole  adverse  argument,  is  in  supposing  that  because 
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there  must  be  a  joining  by  the  husband  in  the  execution  of  the  deed, 
and  an  acknowledgment  by  the  wife  in  the  required  form,  that  there 
mu^  necessarily  be  a  strict  pursuance  of  the  usuai  form  of  the  exe- 
cution of  the  deed;  whereas,  as  to  the  mere  mode  of  execution,  there 
is  no  difference  between  this  class  of  deeds  and  other  deeds;  and  as 
to  the  rules  of  construction,  between  this  statute  and  other  general 
Acts,  no  difference  exists;  the  sense,  policy  and  substance  being  the 
guides,  and  not  the  mere  words.  We  think  that  in  equity  and  prac- 
tical effect,  this  deed  was  executed  by  the  husband  and  wife;  the  hus- 
band doing,  by  his  agreement  at  the  foot  of  the  deed,  (which  was  duly 
acknowledged  by  him)  all  he  could  do  if  he  had  signed  and  sealed  it* 
as  a  formal  party. 

We  have  examined  the  cases  cited  against  this  view,  but  we  can 
find  no  one  which,  upon  principle  and  analogous  facts,  opposes  it. 

The  sixth  section,  of  the  Act  of  April  17th,  1850,  already  quoted, 
requires  the  acknowledgment  to  be  made  before  the  Judge,  etc.,  and 
does  not  empower  the  Clerk  to  take  it.  As  this  Act  was  passed  the 
day  after  the  general  Act  of  conveyances,  and  as  the  language  is  pro- 
hibitory, it  is  urged  that  the  acknowledgment  before  the  Clerk  of  the 
County  Court  is  invalid. 

There  is  an  apparent  confusion  in  the  statutes  on  this  Bubject^  but 
the  cause  is  easily  perceived.  The  Act  of  seventeenth  of  April  was 
designed  to  fulfill  the  requirement  of  the  Constitution,  **  more  clearly 
to  define  the  rights  of  married  women.'*  After  declaring,  in  the 
sixth  section,  that  the  husband  should  have  the  control  of  the  sep- 
arate estate  of  the  wife,  it  was  thought  necessary  to  qualify  and 
prevent  misconstruction  of  this  language;- and,  therefore,  the  Legis- 
lature added,  by  way  of  proviso,  that  the  husband  should  not  sell  — 
nor  the  wife  —  except,  etc. 

But  the  sixth  section  only  relates  to  separate  property  acquired 
after  the  passage  of  the  Act.  No  retrospective  operation  was  in- 
tended, or,  perhaps,  could  have  been  given  to  it.  In  such  cases, 
(see  Qrimes  v.  Norris,  6  Cal.  621)  the  statute  only  operates  upon 
future  transactions  and  matters. 

The  general  Statute  of  Conveyances  embraced  as  well  deeds  of 
separate  property,  existing  before,  as  that  acquired  subsequent,  to  its 
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passage;  it  did  so  by  express  terms  —  for  the  matter  of  the  statate 
was  the  conveyance  of  estates — those  conveyances  being  in  the  fature» 
though  the  estates  presently  existed.  Bnt  the  subject  of  the  Act  of 
the  seventeenth  of  April  waa  the  separate  property  itself^  and  that 
statute  was  passed  to  define  and  fix  the  relations  of  the  parties  to  it; 
and,  by  the  sixth  section^  the  husband  is  made  the  manager  of  the 
separate  property  of  the  wife,  and  then  the  power  of  sale  by 
Mm  is  denied,  and  the  mode  of  sale  fixed;  but  this  only^  bj 
obvious  rules  of  construction,  applies  to  separate  property  afterwards 
acquired,  or  to  property  held  as  separate  by  women  married  after  the 
passage  of  the  Act.  The  Legislature  had  no  power  to  affect  marital 
relations  or  rights  fixed  by  law  previously;  and  if  they  had,  we  are 
not  to  presume,  in  the  absence  of  an  express  declaration  to  tiiat  effect, 
that  they  so  intended.     See  authorities  cited  in  Grimes'  case. 

It  is  next  objected  that  Tracy,  the  Clerk  of  Santa  Clara,  had  no 
power  to  take  the  acknowledgment,  because  he  had  no  seal  of  office. 
But  this  construction  of  the  statute  is  too  narrow.  The  Court  of 
which  he  was  Clerk,  was  entitled  to  a  seal.  This  general  phrase, 
"  having  a  seal,"  was  only  intended  to  denote  a  Court  of  record,  which 
is  defined  io  be  a  Court  having  a  seal.  The  power  of  the  Clerk  was 
never  intended  to  be  made  to  depend  upon  the  fact  of  his  having  pro- 
cured this  article,  or  the  care  with  which  he  preserved  it. 

We  have  avoided  the  expression  of  any  opinion  upon  many  ques- 
tions presented  by  the  record,  and  have  assumed  some  positions  more 
for  the  purpose  of  argument  than  with  a  view  to  decide  them,  the 
real  question  passed  upon  being  the  validity  of  the  deed  from  Mar- 
tina and  Depeaux.  We  expressly  leave  open  the  questioh  whetiier  a 
^xrant,  made  in  the  usual  form  and  with  the  usual  conditions,  by  thtt 
Mexican  authorities,  to  a  married  person,  creates  a  separate  estate  oir 
common  property.  The  Court  erred  in  striking  out  the  answer  set- 
ting up  this  defense. 

The  error  in  excluding  this  defense,  founded  on  this  d^ed,  is  siiffl- 
cient  to  reverse  the  judgment  below,  and,  probably,  decides  the  entim 
controversy. 

Judgment  reversed  and  cause  remanded  for  further  proceeding^  ia 
pursuance  of  this  opinion. 
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12  GaL  11-20.    AMES  ▼.  HOT. 

Judgment. — Action*  lies  upon,  pp.  19,  20. 

Cited  to  same  effect  in  Steuart  y.  Lander,  16  Gal.  375,  76  Am.  Dec. 
539,  judgment  of  justice's  court,  when  time  for  execution  bad  expired; 
Brewster  y.  Ludekins,  19  Gal.  170,  action  in  one  district  court  on  Judg- 
ment of  another;  Rowe  y.  Blake,  99  Gal.  170,  172,  36  Am.  St.  Rep. 
46,  47,  48,  an  action  to  enforce  foreclosure  decree,  although  remedy  by 
■ale  also  exists;  Davidson  t.  Nebaker,  21  Ind.  385,  83  Am«  Dec  360,  a 
domestic  judgment;  Simpson  v.  Cochran,  23  la.  83,  92  Am.  Dec.  412, 
A  domestic  judgment,  holding  execution  merely  oumulatory;  Bumes  y. 
Simpson,  9  Kan.  663,  saying:  "The  proceeding  seems  harassing  and 
Teacatious  and  to  serve  no  purpose  that  could  not  be  reached  by  a  more 
simple  and  less  costly  method.  But  these  are  reasons  why  the  law 
should  be  changed  and  not  that  it  should  be  disregarded";  Hammer 
T.  Lamphear,  32  Kan.  442,  49  Am.  Rep.  494,  following  Bumes  case  on 
principle  of  stare  decisis;  Eldredge  v.  Aultman,  35  Keb.  885,  37  Am.  Si. 
Bep.  477:  ''While  there  is  some  conflict  in  the  decisions  the  proposition 
stated  is  sustained  by  the  great  weight  of  authority  in  this  country"; 
Mandlebaum  v.  Gregovich,  24  Nev.  161,  sustaining  action  by  assignee; 
Morse  v.  Pearl,  67  N.  H.  318,  66  Am.  St.  Rep.  672,  holding  right  of  action 
not  lost  by  issuance  of  execution  on  judgment  sued  on;  McLean  v. 
McLean,  90  N.  C.  532,  holding,  further,  original  judgment  not  merged 
in  judgment  upon  it  so  as  to  prevent  issuance  of  execution  upon  first. 
Explained  and  distinguished  in  Pitzer  v.  Russel,  4  Or.  127,  holding 
sudi  action  not  maintainable  unless  shown  to  be  necessary  in  order  to 
enable  plaintiff  to  have  full  benefit  of  judgment,  and  this  case  is 
approved  in  Hammer  v.  Lamphear,  32  Kan.  442,  49  Am.  Rep.  494, 
supra. 

Lost  Judgment. — Secondary  evidence  of  destroyed  judgment  book  is 
admissible,  p.  20. 

Cited  to  same  effect  in  In  re  Warfield,  22  Gal.  64,  83  Am.  Dec.  52» 
aa  to  contents  of  petition  for  probate. 
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12  Cal.  20-27.    TEWKSBURY  v.  PROVIZZO. 

Estoppel— Partition  Deed.— Cotenants  held  estopped  from  denying 
recitals  and  effect  of  partition  deed  in  which  they  joined,  p.  23. 

Explained  and  distinguished  in  Emerio  v.  Alvarado,  64  Cal.  574,  577| 
679,  construing  deed  in  question.  Cited  in  note  to  Tomlin  y.  Hilyard, 
92  Am.  Dec.  125,  a«  to  question  of  warranty  upon  voluntary  parti- 
tion. 

Complaint — ^Amendment. — Order  permitting  amendment  is  ineffective 
unless  complied  with,  p.  46. 

Cited  to  same  effect  in  Briggs  v.  Bruce,  9  Colo.  284. 

Damages — ^Joint  Owners. — ^^riiere  one  joint  owner  recovers  damages 
for  trespass  upon  their  property  he  holds  them  in  trust  for  the  othen, 
p.  47. 

Cited  in  Nightingale  v.  Scannell,  18  Cal.  327,  where  applied  to  recap- 
ture for  benefit  of  plaintiff  by  his  partner. 

12  CaL  27-50.    KIMBALL  t.  GEARHART. 

Appeal. — Verdict  will  not  be  set  aside  where  evidence  conflicting, 
p.  48. 

Distinguished  in  Wilson  v.  Cross,  33  Cal.  68,  holding  rule  modified 
where  testimony  consists  entirely  of  depositions. 

Appropriation  of  Water  Rights.— Various  instructions  as  to  prior 
appropriation  discussed,  p.  48. 

Cited  in  McGarrity  v.  Byington,  12  Cal.  431,  holding  (as  to  mining 
daim)  the  mere  failure  of  diligence  in  working  does  not  affect  right 
once  attached;  Nevada  County  etc  Co.  r.  Kidd,  37  Cal.  311,  312,  and 
814,  to  same  effect,  holding,  however,  that  when  the  prior  appropriator 
is  not  in  condition  to  use  water  and  delays  in  perfecting  right,  another 
may  acquire  superior  rights,  and  the  former  cannot  enjoin  diversion; 
Mitchell  V.  Canal  etc  Co.,  75  CaL  482,  on  point  that  pecuniary  inability 
to  prosecute  work  within  reasonable  time  is  not  excuse  for  delay;  and  to 
same  effect  in  Keeney  v.  Carillo,  2  N.  Mex.  493;  Nevada  Ditch  Co.  v.  Ben- 
nett, 30  Oreg.  85,  60  Am.  St  Rep.  782,  and  note  810,  holding  under  facts 
that  reasonable  diligence  in  appropriation  had  been  shown;  and  Hewitt 
V.  Story,  64  Fed.  Rep.  515,  stating  general  rules  as  to  appropriation, 
and  holding  under  facts  prior  rights  abandoned  by  nonuser.  Cited,  also, 
in  Keeney  v.  Carillo,  2  N.  Mex.  493,  upon  point  that  where  appropria- 
tion effected  with  due  diligence  title  relates  back  to  commencement  of 
work;  and  to  same  effect  in  Union  Mill  etc  Co.  v.  Dangbei^,  81  Fed. 
Rep.  109.  Cited,  also,  in  Osgood  v.  El  Dorado  etc  Co.,  56  Cal.  580,  as 
to  sufficiency  of  notice  of  appropriation.  Cited,  also,  in  Warren  v.  West- 
brook  Bifg.  Co.,  86  Me.  38,  as  to  rights  of  riparian  owners  on  shores 
of  river  island;  and  Union  Mill  etc  Co.  v.  Dangberg,  81  Fed.  Rep. 
95,  and  note  to  Heath  v.  Williams,  43  Am.  Dec  280,  281,  as  to  general 
rules  of  appropriation  of  water  rights. 
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General  Denial. — Evidence  under  sncli  denial  is  admissible  of  anytliing 
tiiat  supports  or  attacks  title,  p.  50. 

Cited  in  Sparrow  y.  Khoades,  76  Cal.  210,  0  Am.  St.  Rep.  196,  where 
tpplied  in  ejectment  to  evidence  of  illegality  of  consideration  of  deed 
tmder  which  plaintiff  claims. 

12  CaL  50-56.    PEOPLE  v.  BIRCHAM. 

Court  of  Sessions.— Powers  of  held  transferred  to  supervisors,  p. 
54. 

Cited  in  Kimball  v.  Alameda  Co.,  46  Cal.  24,  as  to  jurisdiction  of 
supervisors  and  holding  it  to  include  opening  public  highways  over 
public  lands.  Also  commented  on  in  People  v.  Provines,  34  Cal.  528, 
granting  power  to  police  judge  to  act  as  police  commissioner. 

Statutes. — ^Legislative  Intent  may  be  aeoomplished  by  reference  to 
unconstitutional  act,  p.  55. 

(^ted  in  San  Franoisoo  v.  Broderick,  125  CaL  192,  oonstruing  section 
61,  County  Government  Act. 

12  GtoL  66-72.    STATE  y.  MOORS.   . 

Taxation.— Mining  elaim   is  property,   and   subjeet  to   taxation,   p. 

69. 

Cited  In  Bakersfield  ete.  Co.  v.  Kern  Co.,  144  CaL  152,  noted  under 
Mereed  etc.  €!o.  v.  Fremont,  7  CaL  317;  Gold  Hill  etc  Co.  v.  Ish,  5  Qr^. 
106,  on  point  that  right  of  mining  is  a  franchise;  and  in  note  to.  6& 
Am.  Bee.  274,  as  to  nature  of  such  right.  Cited,  also,  and  approved  as 
to  liability  to  taxation,  in  People  v.  Shearer,  30  Cal.  657,  after  doubt 
in  People  v.  Morrison,  22  Cal.  80,  and  State  v.  Central  Pacific  etc.  Co., 
21  Nev.  259— holding,  however,  possessory  elaim  in  public  lands  not 
taxable  unless  in  actual  possession.  Explained  and  distinguished  in 
Hart  V.  Plum,  14  CaL  154,  holding  taxable  the  flume  used  for  a  non- 
taxable mining  claim. 

Value. — Standard  of  is  selling  price,  p.  71. 

Cited  in  Doud  v.  Mason  etc  Co.,  76  Iowa,  440,  holding  evidence  admis- 
sible in  condemnation  proceedings  that  land  contained  coal;  and  in 
like  proceedings  in  Montana  Ry.  Co.  v.  Warren,  6  Mont.  281,  when 
property  was  mining  prospects. 

General  citation:  Topeka  etc  Security  Co.  v.  McPherson,  7  Okla. 
345. 

12  Cal.  73-70.    KELLET  v.  SCANNELL. 

Sheriff— Liability  for  Levy. — ^Property  of  stranger  in  possession  of 
defendant  is  subject  to  attachment,  p.  75. 

Cited  to  same  effect,  holding  sheriff,  if  otherwise  without  knowledge, 
liable  only  on  notice  of  owner's  claims  and  refusal  to  surrender,  Pnl- 
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ler  Desk  Go.  y.  M<d)ade,  113  Oal.  363,  and  Voee  r.  Stidciiey,  8  Minn. 
79  (but  see  dissenting  opinion,  p.  83).  Cited,  also,  as  to  necessity  of 
demand  and  refusal  before  suit  in  Perkins  ▼.  Barnes,  3  Not.  563;  and 
see  Fuller  case,  supra. 

12  CaL  76-85.    BURNETT  y.  KATOK.    S.  G.  78  Am.  Dee.    618,    and 
note  522. 

Eminent  Domain.— Right  of  does  not  extend  to  taking  of  money,  p. 
83. 

Cited  to  same  effect  in  Gary  library  ▼.  Bliss,  161  Mass.  378,  denying 
right  to  transfer  by  special  act  property  public  library  founded  by 
donations,  from  trustees  to  a  library  corporation;  and  criticised  as  to 
this  point  in  Hammett  v.  Philadelphia,  66  Pa.  St.  152,  3  Am.  Rep.  619, 
denymg  power  of  municipality  to  levy  local  tax  for  general  purposes. 
Cited,  also,  in  Hagar  ▼.  Supervisors,  47  Gal.  234,  holding  enforcement  of 
valid  tax  not  to  be  a  taking  of  private  property  for  pubHe  use. 

Taxation — ^Local  Improyements. — ^Levy  of  special  assessment  for 
local  improvement  is  not  special  tax,  and  such  tax  may  be  imposed 
by  general  taxation  on  all  inhabitants  of  town  or  county,  or  confined 
to  adjacent  property  owners,  p.  83.  • 

Gked  to  same  effect  in  Emery  v.  San  Franeisoo,  28  CaL  302,  361, 
confirming  assessment  by  special  act  {or  street  improvement  on  adja- 
cent property  owners;  Chambers  v.  Satterlee,  40  QaL  514,  a  like  assess- 
ment for  street  grading;  Hagar  v.  Supervisors,  47  OaL  234,  swamp  land 
reclamation  and  taxation  upon  districts,  as  to  which,  see  also  Reclama- 
tion District  V.  Hagar,  6  Sawy.  670,  4  Fed.  Rep.  369;  Whiting  v.  Town- 
fMnd,  57  Gal.  510,  confirming  like  assessment  for  street  work;  In  re 
Madera  Irrigation  District,  92  Gal.  326,  27  Am.  St.  Rep.  126,  as  to  assess- 
ment for  irrigation  purposes  on  irrigation  districts,  irrespective  of  spec- 
ial local  benefit  to  taxpayer;  Pulmer  v.  Stumph,  29  Ind.  336,  as  to  local 
assessment  for  purposes  of  street  improvement;  County  Judge  v. 
Shelby  etc  Co.,  5  Bush  (Ky.),  228,  as  to  tax  for  railroad  purposes  on 
county  through  which  road  ran;  Henderson  Bridge  Go.  v.  Henderson, 
90  Ky.  603,  as  to  taxation  to  specified  district  for  bridge  construction, 
and  holding  that  when  legislature  has  so  imposed  tax  on  district,  the 
court  will  not  inquire  ns  to  benefit  derived  from  improvement  by  par- 
ticular property  within  the  district;  Harvard  College  v.  Aldermen,  104 
Mass.  482,  holding  such  assessment  a  tax  and  plaintiff  exempt  therefrom 
by  its  charter;  Dailey  v.  Swope,  47  Miss.  386,  as  to  assessment  for  levee 
purposes;  Macon  v.  Patty,  57  Miss.  385,  34  Am.  Rep.  463,  and  in  Hayden 
Y.  City,  70  Oa.  823,  as  to  assessment  for  improvement  of  streets,  and 
distinguishing  between  assessments  and  exercise  of  police  power; 
State  V.  Dodge  County,  8  Neb.  130,  30  Am.  Rep.  823,  as  to  taxation  by 
eounty  under  legislative  authority  for  drainage  of  swamp  and  marsh 
lands;  Rolph  v.  Fargo,  7  N.  Dak.  664,  construing  local  statutes;  Ktm- 
biH  Y.  City,  10  Utah,  392,  disoossing  powers  of  legislature  as  to  mode 
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of  taxation;  King  v.  Portland,  2  Oreg.  158,  as  to  assessment  on  adja- 
cent owners  for  street  improyement;  Winona  etc.  Co.  t.  Watertown,  1 
8.  Dak.  51«  57,  as  to  like  assessment,  distinguishing  (p.  51)  between 
powers  of  eminent  domain  and  taxation;  and  note  to  People  ▼.  Mayor, 
55  Am.  Dec  287,  288,  and  Anderson  v.  Kerns  etc.  Co.,  77  Am.  Dec.  66, 
as  to  taxation  for  local  improvements  and  its  apportionment.  Cited, 
also,  on  main  point  and  criticised  in  City  t.  Lamed,  34  111.  281,  holding 
invalid  an  assessment  made  on  basis  of  frontage  of  adjacent  property. 
General  citation:  Dooley  t.  Foster,  5  Kans.  279. 

12  C^  85-88.    CROSBY  ▼.  WATEIHS. 

Undisclosed  Principal  may  sne  in  his  own  name  on  agent's  contract 
made  for  his  benefit,  p.  88. 

Cited  to  same  effect  in  note  to  Rnis  r.  Norton,  60  Am.  Dec  619. 

Tender  of  Price  held  not  necessary  where  goods  deliverable  on 
demand,  p.  88. 

ated  to  same  effect  in  Dudley  y.  Thomas,  23  Cal.  369,  and  apptied 
io  tender  of  mutual  releases  in  arbitration  proceedings. 

Nondeliyery.^^Damages  are  different  between  contract  price  and 
value,  p.  88. 

Cited  to  same  effect  in  Boyer  v.  Cox,  94  Keb.  316— holding,  also,  that 
where  goods  purchasable  in  open  market,  measure  of  damages  is  mar- 
ket price  on  day  appointed  for  delivery,  less  contract  price  when  not 
paid. 

12  CaL  89-90.    FRATT  ▼.  CLARK. 

Aasumpeit  lies  for  property  tortiously  taken,  the  tort  being  waived, 
p.  90. 

Cited  to  same  effect,  as  to  conversion  of  personalty,  in  Roberts  T. 
Evans,  43  Cal.  382;  Lehmann  v.  Schmidt,  87  Oal.  20,  action  against 
bailee  who  had  waived  his  lien;  Isaacs  v.  Hermann,  49  Miss.  465,  where 
goods  tortiously  taken  are  sold;  Braithwaite  v.  Akin,  3  N.  Dak,  370, 
where  rule  extended  to  any  case  where  benefit  received  by  tort  feasor, 
whether  by  sale,  or  retention,  or  otherwise;  and  in  note  to  Webster  v. 
Drinkwater,  17  Am.  Dec.  242,  244,  upon  general  subject  of  waiver  of 
tort;  De  la  Ouerra  v.  Newhall,  55  OaL  28,  upon  point  that  allegati<m  of 
express  promise  to  pay  for  pasturage  of  cattle  need  not  be  proved  when 
facts  showed  implied  promise  ^  Howell  y.  Graves,  27  Ark.  367,  on  point 
that  where  tort  waived  plaintiff  could  recover  only  what  defendant 
received,  or  actual  selling  price  of  converted  property;  cited  in  Monroe 
y.  Cannon,  24  Mont.  820,  sustaining  implied  eontraol  for  poAtuiage  of 
sheep  unlawfully  on  plaintiff's  land. 

12  CaL  91.    HAY  y.  BOREL. 
Acent^^Notiee  to  is  notice  to  prindpa),  p.  9L 
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CSted  to  same  effect  in  Watson  v.  Sutro,  86  Cal.  616,  where  applied 
to  notice  of  infirmity  of  title  to  attorney  pending  negotiations  for  pur- 
chase; and  holding,  further,  that  sueh  oonstructive  notice  is  irrehuta- 
ble;  Wittenbrock  v.  Parker,  102  Cal.  101,  41  Am.  St.  Rep.  176,  foUow- 
ing  Watson  case^  supra,  on  similar  faets,  where  notice  was  to  one  of 
firm  of  attorneys;  Parker  v.  Randolph,  5  S.  Dak.  556,  as  to  knowledge 
by  agent  of  outstanding  lien;  and  Laldn  v.  Sierra  Buttes  etc.  Co.,  11 
Sawy.  240,  25  Fed.  Rep.  342,  where  applied  to  doctrine  of  bona  fide 
purchase  without  notice. 

12  Cal.  9299.    WHEATLEY  ▼.  STROBE.    73  Am.  Deo.  522. 

Equitable  Assignment.— Order  to  pay  another  full  amount  of  claim 
operates  as,  though  not  accepted,  p.  97. 

Cited  in  Pullen  v.  Bank,  138  CaL  174,  but  held  inapplicable  to  cheek 
given  without  consideration  with  direction  not  to  present  until  drawer's 
death;  Donohoe  etc  Co.  v.  S.  P.  Co.,  138  Cal.  187-189,  holding  ordinary 
bank  check  for  part  of  deposit  not  so  to  operate;  Pope  ▼.  Huth,  14  Cal 
408,  where  applied  to  part  of  moneys  to  come  into  hands  of  drawee; 
Joyce  V.  Wing  Yet  Lung,  87  Cal.  425,  where  acceptance  was  merely  ver- 
bal; Lawrence  Nat.  Bank  v.  Kowalsky,  105  Cal.  44— holding,  further, 
that  intention  to  make  assignment  need  not  appear  on  face  of  order 
or  bill  of  exchange;  Board  v.  Jameson,  86  Ind.  165,  on  point  that  order 
drawn  on  particular  funds  operates  pro  tanto  as  such  an  assignment, 
and  assignee  oan  sue  therefor  as  real  party  in  interest;  Grammel  v.  Car- 
mer,  55  Mich.  213,  in  dissenting  opinion — ^main  opinion  holding,  however, 
that  unaccepted  draft  does  not  so  operate;  Nimocks  v.  Woody,  97 
N.  C.  6,  2  Am.  St.  Rep.  371,  an  unaccepted  draft  for  entire  diaim; 
Gardner  y.  Bank,  39  Ohio  St.  605,  under  like  facts,  no  other  elaim 
intervening,  and  the  question  being  considered  as  between  drawer  and 
payee;  Pease  v.  Landauer,  63  Wis.  29,  53  Am.  Rep.  250,  a  bank  draft, 
holding  such  assignment  binding  upon  drawer,  and  not  to  be  avoided 
unless  for  good  cause — ^''we  think  reason  and  authority  are  in  favor 
of  the  rule  above  statied."  Distinguished  in  Bush  v.  Foots,  68  Miss. 
14,  38  Am.  Rep.  312,  as  to  differenpe  in  this  respect  between  orders  and 
bills  of  exchange,  and  denied  as  to  assignment  by  unaccepted  bUL 
Cited,  also,  in  note  to  Mason  v.  Donsay,  85  Am.  Dec  308,  and  Baer  v. 
English,  20  Am.  St.  Rep.  376,  as  to  validity  of  parol  promise  to  accept 
bUl;  Ford  v.  Angelrodt,  88  Am.  Dec  178;  and  Dana  y.  Third  N*t  Bk.» 
90  Am.  Dec  219,  upon  equitable  assignment  by  draft  or  order. 

12  Cal.  100-102.    JORDAIf  y.  6IBLIK. 

Service  by  Publicatioa  is  invalid  unless  statute  ttrietly  followed, 
p.  102. 

Cited  in  In  re  Traoey,  136  Cal.  390,  applying  role  to  proceedings  to 
terminate  life  estate;  People  v.  Huber,  20  Cal.  82,  holding  void  order  of 
publication  before  issuance  of  summons;  Braly  v.  Seaman,  30  OaL  617, 
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where  affidavit  as  to  residence  was  defective;  Alderson  7.  Marshall,  7 
Mont.  296,  holding  that  allegation  of  "due  diligence"  on  afi&dayit  was 
insufficient  without  stating  facts;  Little  v.  Currie,  5  Ney.  92,  where 
affidavit  held  bad  because  stating  only  contusions  of  law  ae  to  existence 
of  cause  of  action;  Galpin  v.  Page,  3  Sawy.  120,  9  Fed.  Gas.  1136;  and 
in  same  case  on  appeal,  18  Wall.  369,  holding  judgment  by  publication 
invalid  because  judgment  roll  did  not  contain  affidavit  of  publication — 
and  holding,  further,  that  presumptions  as  to  due  jurisdiction  do  not 
attach  where  service  is  by  publication;  also,  in  note  to  Hahn  v.  Kelly, 
94  Am.  Dec  968,  as  dted  in  Galpin  case;  and  Palmer  v.  McMaster,  8 
Mont.  192,  upon  similar  facts.  Cited,  also,  to  same  effect  in  Vixzard 
v.  Taylor,  97  Ind.  94,  where  rule  applied  to  notice  by  auditor  under 
drainage  act. 

12  Gal.  103-104.    HUTCHINSON  v.  BURR. 

Municipal  Bonds. — ^In  action  to  restrain  issuance  of,  penons  to  whom 
issue  is  to  be  made  are  indiapensable  parties,  p.  103. 
Cited  to  same  effect  in  Patterson  v.  Board,  12  CaL  IWL 

12  CaL  107-111.    HBTMAN  ▼.  LANDERS. 

Restraining  Order  may  be  issued  before  complaint  filed,  p.  110. 

Cited  in  Ex  parte  Sayre,  95  Ala.  290,  holding  such  issuance  a  mere 
irregularity,  which  is  cured  by  motion  to  dissolve  after  answer. 

Damages  for  detention  of  money  are  only  legal  interest,  p.  111. 

Cited  to  same  effect  in  North  Star  etc.  Go.  v.  Stebbins,  3  S.  Dak.  544, 
as  to  interest  on  balance  of  account;  and  Godbe  v.  Young,  1  Utah,  61 
holding  that  where  contract  specifiee  no  interest  statutory  rate  is 
allowed  on  breach.  Approved  in  Lally  v.  Wise,  28  Cal.  543,  holding 
that  in  suit  on  injunction  bond  for  detaining  moneys  it  should  earry 
only  legal  interest,  and  not  what  the  money  was  worth. 

12  CaL  114-125.    ESTATE  OF  TOMPKINS. 
Community  Property  is  subject  to  husband's  debts  upon  his  death, 

ated  in  Frankel  v.  Boyd,  106  Cal.  613,  and  applied  to  crediter't  olaima 
ftfter  division  of  common  property  on  divorce. 

Homestead  not  subject  to  debts  of  deceased  husband,  p.  126. 

Cited  to  same  effect  in  McGloy  v.  Trotter,  47  Ark.  454,  holding  void 
order  of  probate  court  for  sale  of  homestead  to  pay  husband's  debts; 
and  in  Smith  v.  Shrieves,  13  Nev.  325,  distinguishing  casOy  however, 
where  no  declaration  made  during  husband's  life. 

Homestead  is  Estate  in  joint  tenancy,  p.  125. 

Cited  in  Brennan  v.  Wallace,  25  CaL  114,  and  note  te  Poole  t.  Oir- 
rard,  65  Am.  Dec.  483,  ae  overruled  by  Gee  v.  Moore,  14  Cal.  474,  and 


( 


I 


580        SUPREME   COUET— JANUARY   TERM,    1859. 

Ingoldsby  «.  Joan. 

passage;  it  did  so  by  express  terms  —  for  the  matter  of  the  statate 
was  the  conveyance  of  estates — ^those  conveyances  being  in  the  fature, 
though  the  estates  presently  existed.  But  the  subject  of  the  Act  of 
the  seventeenth  of  April  was  the  separate  property  itself,  and  that 
statute  was  passed  to  define  and  fix  the  relations  of  the  parties  to  it; 
and,  by  the  sixth  section,  the  husband  is  made  the  manager  of  the 
separate  property  of  the  wife,  and  then  the  power  of  sale  by 
him  is  denied,  and  the  mode  of  sale  fixed;  but  this  only,  by 
obvious  rules  of  construction,  applies  to  separate  property  afterwards 
acquired,  or  to  property  held  as  separate  by  women  married  after  the 
passage  of  the  Act.  The  Legislature  had  no  power  to  affect  marital 
relations  or  rights  fixed  by  law  previously;  and  if  they  had,  we  are 
not  to  presume,  in  the  absence  of  an  express  declaration  to  tiiat  effect, 
that  they  so  intended.    See  authorities  cited  in  Grimes'  case. 

It  is  next  objected  that  Tracy,  the  Clerk  of  Santa  Clara,  had  no 
power  to  take  the  acknowledgment,  because  he  had  no  seal  of  office. 
But  this  construction  of  the  statute  is  too  narrow.  The  Court  of 
which  he  was  Clerk,  was  entitled  to  a  seal.  This  general  phrase, 
"  having  a  seal,"  was  only  intended  to  denote  a  Court  of  record,  which 
is  defined  to  be  a  Court  having  a  seal.  The  power  of  the  Clerk  was 
never  intended  to  be  made  to  depend  upon  the  fact  of  his  having  pro- 
cured this  article,  or  the  care  with  which  he  preserved  it. 

We  have  avoided  the  expression  of  any  opinion  upon  many  ques- 
tions presented  by  the  record,  and  have  assumed  some  podtions  more 
for  the  purpose  of  argument  than  with  a  view  to  decide  them,  the 
real  question  passed  upon  being  the  validity  of  the  deed  from  Har- 
tina  and  Depeaux.  We  expressly  leave  open  the  questioh  whether  a 
!?rant,  made  in  the  usual  form  and  with  the  usual  conditions,  by  ttie 
Mexican  authorities,  to  a  married  person,  creates  a  separate  estate  or 
common  property.  The  Court  erred  in  striking  out  the  answer  aet- 
ting  up  this  defense. 

The  error  in  excluding  this  defense,  founded  on  this  d^ed,  is  suffi- 
cient to  reverse  the  judgment  below,  and,  probably,  decides  the  entire 
controversy. 

Judgment  reversed  and  cause  remanded  for  further  proceedingi^  m 
pursuance  of  this  opinion. 
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Oonstantine,  1  Idaho,  267,  on  point  of  allowing  eqnitable  defenses  to 
actions  at  law;  and  in  Plaisted  ▼.  Nowlan,  2  Mont.  361,  denying  appeal 
from  part  of  judgment. 

12  OaL  148-168.    STANLEY  ▼.  GSEEN.    S.  C.   Hayner  v.    Stanly,   8 
Sawy.  218,  13  Fed.  Bep.  220. 

Deed. — ^Description  held  certain  in  view  of  parol  evidence,  p.  160. 

Cited  in  Estate  of  Geary,  146  Gal.  100,  where  homestead  declaration 
described  land  by  name  as  lot  of  160  acres  on  which  husband  had 
resided  with  family  for  three  yean  which  was  then  unsurveyed  goT- 
emment  land,  attempted  description  by  legal  subdivisions',  which  after 
survey  found  Incorrect,  is  surplusage;  De  Leon  t.  Higuera,  15  Cal.  496, 
holding  description  in  mortgage,  good;  dissenting  opinion  in  Aguirre 
V.  Alexander,  58  Cal.  37,  question  of  interpretation  of  deed,  main  opinion 
holding  instructions  as  to  description  conflicting;  dissenting  opinion 
in  Crosby  ▼.  Dowd,  61  Gal.  606 — ^main  opinion  holding  description  by 
reference  in  foreclosure  decree  void  for  uncertainty,  although  good  for 
purposes  of  mortgage  and  complaint;  Wheeler  t.  Bolton,  66  Cal.  87, 
where  parol  evidence  was  held  admissible  to  identify  land  in  deed; 
to  same  effect  in  Blair  v.  Bruns,  8  Colo.  899,  as  to  ''all  lots  remaining 
undivided,"  etc;  Kamphouse  v.  Gaffner,  73  11).  467,  as  to  location  of 
premises  in  lease,  and  holding  further  that  construction  of  lease  was 
question  for  court;  Chicago  etc.  Co.  v.  Powell,  120  Mich.  57,  applying 
rule  to  construction  of  trustee's  powers  under  deed;  Cormell  v.  Gal- 
ligher,  36  Neb.  762,  applying  rule  to  power  of  attorney  to  sell  lands 
bought  at  execution  sale;  Huberman  v.  Evans,  46  Neb.  797,  where 
guardian's  petition  for  sale  of  real  estate  referred  to  all  his  ward's 
estate  in  a  certain  county  or  state;  Paroni  v.  Elleson,  14  Nev.  63,  where 
the  description  was  the  "McLeod  woodranoh"  in  a  designated  locality; 
Brown  v.  Warren,  16  Nev.  236,  where  such  evidence  was  for  purposes 
of  identification;  and  Armijo  v.  N.  M.  etc.  Co.,  3  N.  Mez.  435  (292), 
admitting  parol  evidence  for  like  purpose;  Cox  v.  McGowan,  116  N.  GL 
133,  where  by  mistake  the  parties  ran  by  different  line  than  that  indi- 
cated in  deed;  and  in  Messer  v.  Oestreieh,  62  Wis.  689,  where  also  the 
building  of  fences  without  opposition  was  considered  in  determining 
the  property  granted.  Cited,  also,  in  Marriner  v.  Dennison,  73  Cal. 
207,  holding  good  a  description  in  executory  contract  which  contained 
no  city,  county,  or  state,  where  effect  of  parol  evidence  is  not  to  intro- 
duce new  description,  but  to  complete  that  in  the  contract,  and  holding, 
further,  that  in  action  upon  it  complaint  must  contain  averments  of 
necessary  extrinsic  facts;  and  in  Mettart  v.  Allen,  139  Ind.  652,  to  effect 
that  description  of  tract  by  its  well  known  n^me  is  effeotual.  Distia- 
guished  in  Clarke  v.  Huber,  25  Cal.  597,  rejecting  parol  evidence  of  error 
in  description  when  constituting  equitable  defense  not  pleaded;  Clarke 
V.  Lancaster,  36  Md.  205,  11  Ain.  Rep.  490,  where  "degrees"  was  sought 
to  be  changed  to  "perches"  and  "perches"  added  to  certain  figures;  and 
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Shottleirorth  y.  Shnttleworth,  84  W.  Va.  23,  where  provision  for  ''home*' 
on  land  was  to  be  enlarged  into  "support  and  maintenance." 

Dedarations  of  Grantor  in  posseBsion  are  admissible  against  himself 
and  claimants  under  him,  p.  163. 

Cited  to  same  e£fect  in  Moore  ▼.  Jones,  63  Cal.  16,  aa  to  declarations 
of  husband  that  property  was  bought  with  wife's  separate  funds;  Sharp 
V.  Blankenship,  79  OaL  413,  as  to  location  of  boundary  line;  Rush  t. 
French,  1  Ariz.  Ter.  144,  as  to  grounds  on  which  title  based;  Probst  y. 
Trustees,  3  N.  Mex.  381  (270),  as  to  person  for  whom  property  was 
held  by  agent  in  possession;  and  Sperry  v.  Wesco,  26  Oreg.  491,  as  to 
existence  of  townsite  and  location  of  blocks  therein. 

Deed— Description. — Statement  of  area  yields  to  description  by  metes 
and  bounds,  or  designation  of  number  or  place,  p.  163. 

Cited  in  De  Aiiguello  v.  Greer,  26  Cal.  632,  holding  that  boundaries 
govern  courses,  distances,  and  quantity;  Haley  v.  Amestoy,  44  Cal 
138,  that  name  of  traot  governs  particular  description;  Williams  v. 
Barter,  121  Oal.  52,  deed  to  ditch  carries  appurtenant  water  rights; 
Baldwin  v.  Temple,  101  Cal.  402  (tax  assessment),  that  acreage  must 
yield  to  boundaries  in  ease  of  oonfliot;  Ford  v.  Springer  Ld.  Assn,,  8 
N.  Mex.  40,  construing  deed;  Cox  v.  McGowan,  116  N.  C.  133,  that 
courses  and  distances  yield  to  calls  for  stable  monuments  or  natural 
objects,  and  also  that  a  special  description  will  govern  general  one  in 
deed,  whether  preceding  ii  or  not. 

Deed — Civil  Law.— Requisites  of  stated,  p.  166. 

Distinguished  in  De  Merle  v.  Mathews,  26  CaL  469,  holding  omission 
of  consideration  in  Mexican  deed  not  fatal  and  to  be  supplied  by  parol. 
Cited  in  note  to  Harkme  v.  Hudgins,  31  Am.  St.  Rep.  28,  on  point  that 
unsealed  indorsement  on  deed  will  convey  title. 

Unrecorded  Deed.— Exceptions  in  bind  claimants  under,  with  notios, 
p.  166. 

Cited  to  same  effect  in  note  to  Adams  v.  Cuddy,  25  Am.  Dec.  384. 

Agent. — ^Notice  to  is  notice  to  principal,  p.  167. 

Cited  to  same  effect  in  Watson  v.  Sutro,  86  Cal.  516,  and  Witten- 
brock  V.  Parker,  102  Cal.  101,  41  Am.  St.  Rep.  176,  as  to  which  see  also 
May  V.  Borel,  12  CaL  91,  ante. 

12  Cal.  168-171.    COim£R  v.  CLARE.      73  Am.  Dec.  529. 

Promissory  Note.— Liability  of  one  signing  as  "trustee"  is  personal, 
p.  170. 

Cited  in  Melone  v.  Ruffino,  129  Cal.  523,  524,  79  Am.  St.  Rep.  134, 

135  (and  see  note,  137)  applying  rule  to  administrator's  contract;  Bank 

V.  Looney,  90  Tenn.  295,  63  Am.  St.  Rep.  840,  as  to  note  of  '^trustee"; 

Warren  v.  Hnrrold,  92  Tex.  420,  as  to  note  of  ''assignee";  Andrus  Vr 
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Blazzard,  23  Utah,  255,  257,  one  signing  note  aa  guardian  of  incompe- 
tent is  personally  liable  thereon;  Chamberlain  v.  Pacific  etc.  Co.,  54 
CaL  106,  where  note  signed  X.,  '^President,"  etc.,  there  being  no  cor- 
porate ratification;  Robinson  t.  Springfield  etc  Co.,  21  Fla.  223,  225. 
where  note,  and  mortgage  signed  by  X.,  "Trustees,"  etc.,  and  decree 
ran  in  that  way,  there  being  no  restriction  to  trust  estate;  Roger  Wil- 
liams Bank  v.  Groton  etc  Co.,  16  R.  I.  507,  where  indorsement  by  X., 
trustee;  and  in  notes  to  Olcott  ▼.  Tioga  etc.  Co.,  84  Am.  Dec  313,  to 
Sharpe  ▼.  Bellis,  100  Am.  Dec.  021,  and  to  Rand  v.  Hale,  Id.  765,  on 
liability  under  such  signatures. 

Parol  Evidence  is  inadmissible  to  qpntradict  writing,  pp.  170-1. 

Cited  to  same  effect  in  Frink  v.  Roe,  70  Cal.  316,  where  sought  to 
•how  that  title  was  not  to  pass  under  absolute  deed;  Stein  v.  Fogarty, 
4  Idaho,  704,  in  absence  of  fraud  or  mistake,  parol  evidence  of  con- 
temporaneous oral  agreement  is  inadmissible  to  show  note  was  by 
agreement  payable  in  work  and  labor;  notes  to  Timms  v.  Shannon, 
81  Am.  Dec  638,  Griffith  v.  Furry,  83  Am.  Dec.  188,  Gelpcke  v.  Blake, 
Id.  422,  and  Hahn  v.  Doolittle,  80  Am.  Dec  760,  upon  same  subject. 

12  Cal.  171181.    DABOYICH  v.  EMERIC.    S.  C.  7  Cal.  209. 

Damages  for  breach  of  guaranty— rule  of,  stated;  cannot  indnde  par- 
ticulars not  pleaded,  p.  179. 

Cited  In  Maher  v.  Riley,  17  Cal.  416,  on  point  that  measure  of  dam- 
ages for  nondelivery  of  goods  sold  is  purchase  price  and  interest,  or 
highest  market  value  up  to  trial;  Plunkett  v.  Minneapolis  etc  Co.,  79 
Wis.  227,  holding  damages  for  care  and  cure  of  injured  cattle  recover- 
able imder  allegations,  and  further,  that  uncertainty  in  allegatioai 
should  be  attacked  by  motion;  and  in  note  to  Hoffman  v.  Ghamberlaitt, 
53  Am.  Rep.  789,  as  to  rule  of  damages  for  nondelivery  of  purchased 
diattels.  Citedf  also,  in  Parker  v.  Bond,  5  Mont.  11,  on  second  propo- 
sition, holding  special  damages  recoverable  under  pleadings  in  adion 
on  injunction  bond. 

12  CaL  181-191.    LOW  ▼.  BURROWS. 

Foreign  Judgment. — ^Authentication  held  sufikient  under  facts  stated 
in  certificate,  p.  188. 

Cited  in  Wickersham  v.  Johnston,  104  Cal.  414,  43  Am.  St  Rep.  122, 
holding  certificate  of  foreign  probate  sufficient;  Case  v.  Huey,  26  Kan. 
560,  where  justice  of  peace  certified  as  judge  and  as  clerk  of  his  own 
court;  and  Keyes  v.  Mooney,  18  Oreg.  182,  where  certificate  of  judge 
did  not  state  him  to  be  only  or  chief  judge,  but  record  did  not  negativ* 
this. 

Foreign  Administrator.— Assignee  of  foreign  judgment  reeovered  by. 
may  sue  him  thereon,  p.  188. 

Cited  on^  same  point  in  note  to  Peterson  ▼.  Chemieal  Beak,  9S  Am, 
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Dee.  ill;  and  Lewie  v.  Adams,  70  CaL  410,  59  Am.  Rep.  420,  and 
McCully  ▼.  CkK>per,  114  CaL  261,  55  Am.  St.  Rep.  69,  granting  power  of 
foreign  executor  or  adminietrator  to  sne  lum  on  foreign  judgment  or 
for  goods  unlawfully  taken  from  his  possession,  not  officially,  but 
indiyidually — flatter  case  allowing  also  recovery  by  local  ancillary  ad- 
ministrator against  domiciliary  administrator  for  certificate  of  deposit 
in  local  bank.  Cited,  also,  in  dissenting  opinion  in  Humpbreys  y.  Hop- 
kins, 81  OaL  559,  15  Am.  St.  Rep.  79 — ^main  opinion  holding  property 
in  hands  of  foreign  receiver,  brought  here,  subject  to  attachment  by 
bcal  creditors. 

12  CaL  191-200.    JONES  ▼.  THOMPSON.    S.  C.  More  v.  Ord,  15  Cal. 
205. 

Appeal — Parties  sought  to  be  made  defendants  by  respondents  and 
aifected  by  judgment  may  appeal  therefrom,  p.  197. 

Olted  in  Ballard  v.  Kennedy,  84  Fla.  492,  where  bein  at  law  were 
made  defendants,  but  complaint  afterwards  dismissed  as  to  them  and 
decree  did  not  include  them. 

Ezectition. — ^Partnership  interest  of  debtor  is  subject  to,  p.  198. 

Cited  to  same  effeot  in  note  to  Russell  v.  Cole,  57  Am.  St  Rep.  437; 
Robinson  v.  Tevie,  38  Cal.  615,  and  Branch  v.  Wiseman,  51  Ind.  3 — 
holding,  further,  that  all  the  firm  property  may  be  taken,  subject  to 
right  of  firm  creditors  and  to  other  partners;  Commercial  Bank  v. 
Ifitchell,  68  Cal.  49,  wiiere  firm  creditors  were  given  preference  irre- 
spective of  order  of  garnishments  over  creditor  holding  judgment 
against  partners  as  individuals  on  notes  signed  by  them  as  individuals; 
and  Wright  v.  Ward,  65  CaL  527,  where  sale  of  entire  firm  property 
was  held  good  on  execution  against  partner,  although  in  accounting 
he  would  have  no  interest  therein —  and  holding,  further,  that  in  latter 
case  execution  piurohaser  would  be  guilty  of  conversion  for  sale  of 
entire  property  before  aocounting  with  other  partner. 

12  CaL  200-208.    ESTATE  OF  KNIGHT.    73  Am.  Dee.  531. 

Administiator  cannot  use  estate  funds  to  remove  prior  encumbrance 
on  its  property,  when  estate  not  liable  therefor,  p.  207. 

Cited  to  same  effect  in  Tompkins  t.  Weeks,  26  Cal.  61,  63,  68,  where 
he  waa  charged  with  resulting  loss;  In  re  Moore,  72  CsL  342,  where 
administrator  was  denied  power  to  rebuild  or  improve  the  property, 
although  for  heirs*  benefit;  In  re  Rose,  80  Cal.  173,  denying  his  power 
to  carry  on  decedent's  buwness;  and  in  note  to  Wales  v.  Walker,  99 
Am.  Dec  296,  as  to  liability  for  investments.  Brenham  v.  Story,  89  Cal. 
188,  holding  unconstitutional  a  special  act  allowing  him  to  sell  property 
to  promote  faeire'  interest,  debts  or  expenses  or  family  allowance  not 
lequiring  such  sale. 

Distinguished  in  Estate  of  Freud,  131  Gal.    672,   aflSrming   right   of 
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executor  to  eell  for  purpose  of  redemption  of  property  from  deoedent^e 
mortgage;  Estate  of  Smith,  118  GaL  467,  granting  power  to  preserve 
from  destruction  Tineyard  belonging  to  estate,  eren  if  done  without 
order  of  court. 

12  GaL  206-212.  WAGENBLAST  ▼.  WASHBURN. 

Mistake. — ^Parol  evidence  is  admissible  to  show,  for  porposee  of  eor> 
reetton  in  equity,  p.  212» 

Gited  to  same  effect  in  Hathaway  y.  Brady,  23  Oal.  124,  where  rate 
of  interest  was  left  blank  in  note,  although  it  was  such  as  under  statute 
should  have  been  written;  and  note  to  Gillespie  v.  Moon,  7  Am.  Dec. 
569,  upon  same  subject. 

12  Gal.  212-216.  ENOWLBS  t.  INCHES.  8.  G.  Willson  t.  McEvoy,  25 
Gal.  170,  for  suit  on  injunction  bond. 

Transcript  on  AppeaL — ^Inoorporation  of  unnecessary  matter  criti- 
cised, p.  213. 

ated  in  Barrett  v.  Tewksbury,  15  Gal.  358,  to  same  effect—  and  hold- 
ing, further,  as  to  necessity  of  setting  forth  grounds  of  appeal  in  state- 
ment; and  Albion  etc.  Go.  v.  Richmond  etc  Go.,  19  Key.  229,  where 
statement  of  substance  of  documents  was  held  sufficient. 

Appeal  from  Judgment  suspends  its  foroe  as  evidence  of  title,  pw  215. 

Gited  to  same  effect  as  to  decree  of  divorce  in  Sharon  t.  Hill,  11 
Sawy.  805,  370,  26  Fed.  Rep.  347,  391;  and  People  v.  TreadwaU,  66  (M. 
401,  as  to  oonvietion  of  crime  when  used  aa  basis  for  dkriMrmant  pro- 
ceedings 

BiU  of  Peace  will  not  lie  untU  adjudicated  by  trial  at  law,  p.  216. 

Gited  to  same  effect  in  note  to  Woodward  v.  Seely,  60  Am.  Dec.  453; 
in  dissenting  opinion  in  Lebman  v.  Shook,  69  Ala.  499 — main  opinion 
holding  tha4;  bill  will  lie  to  enjoin  ejectment  and  remove  cloud  on  title 
where  defendants  claim  under  unrecorded  fraudulent  deed  prior  to  mort- 
gage under  which  plaintiff  claims.  Gited,  also^  in  Northern  etc  Go.  ▼. 
Amacker,  46  Fed.  Rep.  236,  denying  right  to  sue  in  equity  even  to  pre- 
vent multiplicity  of  suits,  where  one  aotion  in  ejectment  would  cvrer 
all  the  property  and  all  the  parties  involved.  Distinguished  in  Bnxte 
Y.  Galderwood,  34  GaL  566,  holding  -tiiat  in  action  to  quiet  title  court 
may  enjoin  defendant  and  all  daiming  under  him  firom  asserting  titla 
thenceforth. 

12  GaL  216-226.  SMITH  ▼.  SmTH.  73  Am.  Dec  533,  537.  See 
Smith  v.  McDonald,  42  Gal.  486. 

Community  Property. — ^Property  acquired  during  ooverture  is  psre- 
sumed  to  be,  unless  dear  proof  to  contrary,  p.  223. 

Gited  to  same  effect  in  Scott  v.  Ward,  13  GaL  470;  Pizley  v.  Hog- 
gins, 15  GaL  131,  where  deed  on  purchase  was  to  wife;  McDonald  ▼. 
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Badger,  23  GaL  308,  83  Am.  Dec.  126,  under  same  elass  of  deed;  Mbiigan 
T.  Lones,  78  Cal.  62,  holding  husband  not  estopped  under  facts  from 
maintaining  property  to  be  community;  Tolman  v.  Smith,  85  Cal.  284 — 
holding,  further,  that  character  of  property  determinable  in  foreclosure 
suit;  in  dissenting  opinion  in  Charanteau  t.  Woffenden,  1  Ariz.  Ter. 
273,  main  opinion  holding  property  separate,  under  facts;  Smith  ▼. 
Shrieves,  13  Nev.  308;  and  Yesler  t.  Hochstettler,  4  Wash.  355.  Cited 
also,  as  to  sueh  presumption  in  note  to  Huston  ▼.  Curl,  58  Am.  Dec. 
112;  McDonald  ▼.  Badger,  83  Am.  Dec.  129;  Cooke  r.  Bremond,  86  Am. 
Dec.  632,  636,  638,  642,  collecting  cases  further  as  to  rebuttal  of  pre- 
sumption; Peck  V.  BrummagiU)  89  Am.  Dec  204. 

Community  Property.— Husband  cannot  transfer,  in  fimud  of  wife's 
rights,  p.  224. 

Cited  to  same  effect  in  Peck  y.  Brammagin,  31  Cal.  447,  89  Am.  Dec 
200,  where  distinguished  (p.  449),  upholding  deed  by  husband  to  wife 
of  oommimity  property;  Lord  t.  Hough,  43  Oal.  685,  holding  such  deed 
not  fraudulent  under  facts,  though  made  pending  divorce  suit;  dis- 
senting opinion  in  Maskey  ▼.  Huntington,  118  HI.  98,  as  to  wife's  right 
to  attack  husfband's  deed  testamentary  in  character;  Walker  r.  Walker, 
66  N.  H.  392,  49  Am.  St.  Rep.  617.  Distinguished  in  Greiner  v.  Greiner, 
58  Cal.  120,  holding  wife  cannot  sue  to  set  aside  such  conveyance  while 
marriage  exists.  Cited,  also,  upon  general  subject  in  notes  to  Thayer 
T.  Thayer,  39  Am.  Dec.  2l8,  220;  to  Beard  v.  Knox,  68  Am.  Dec  128, 
and  to  Lines  v.  Lines,  24  Am.  St.  Rep.  493;  Murray  v.  Murray,  115  CaL 
272,  56  Am.  St.  Rep.  150,  as  to  power  of  deserted  wife  to  attack  hus- 
band's transfer  of  his  separate  property,  in  action  for  maintenance; 
Spreckels  v.  Spreckels,  116  Cal.  345,  58  Am.  St.  Rep.  174,  as  to  power 
of  husband  as  to  gifts  of  community  personalty  (and  see  not  179) ;  and 
upon  same  power  ol  husband  over  oommimity  property  in  note  to  Meyer 
Y.  Kinzer,  73  Am.  Dec.  543;  and  as  to  interest  of  cotenants  in  homestead, 
in  Bartholomew  v.  West,  2  DUL  293,  8  Bank.  Reg.  14,  2  Fed.  Cas.  964. 

12  CaL  231-241.    BSNSLBY  ▼.  ATWXLL. 

]>eliTer7  of  Deed  may  be  presumed  from  acknowledgment  and  record- 
ing, p.  236. 

Cited  to  same  effect  in  Savery  v.  Browning,  18  Iowa,  250,  holding 
poseession  of  deed  by  grantee  presumptive  though  not  conclusive  evi- 
dence of  delivery;  Wells  v.  Jackson  etc  Co.,  48  N.  H.  637,  holding  fur- 
ther as  to  proof  of  execution  when  deed  lost;  and  in  note  to  Hoffman  v. 
Mackall,  64  Am.  Dec  647,  as  to  evidence  of  delivery  from  recording. 

New  Trial. — ^Where  evidence  conflicting,  order  of  judge  on  motion 
will  be  affirmed,  p.  240. 

Cited  to  same  effeot  in  Hall  v.  Bark,  33  CaL  525,  where  motion  was 
granted,  holding  that  appellant  must  show  abuse  of  discretion  in 
ing  order. 


12  Gal.  241-265  Nates  on  Oalifornia  Reports.  588 

12  Oal.  241243.    KNESLAin)  T.  WILSOK. 

Title. — ^Knowledge  of  held  shown  under  facte,  p.  243. 
Cited  in  note  to  Horton  y.  Smith,  42  Am.  Dec  632,  as  to  admissi- 
bility of  declaration  of  vendor  in  possession. 

12  Oal.  243-245.    MAHTIN  r.  TRAVERS. 

Evidence. — Objection  to  introduction  of  must  be  spedfie,  p.  245. 

Cited  to  same  effect  in  Leet  v.  Wilson,  24  Oal.  403,  where  objeetion 
was  simply  ''that  the  evidence  is  inadmiBsible";  Sneed  v.  Osbom,  25 
Oal.  027,  and  Rush  v.  French,  1  Ariz.  Ter.  123,  125,  holding  objection 
improper  if  evidence  admissible  for  any  purpose,  or  under  any  possible 
eircumstanoes;  Cochran  v.  O'Keefe,  34  Cal.  558,  where  objections  to 
deed  were  held  uncertain  and  vague;  Fabian  v.  Callahan,  56  Cal.  161, 
where  general  objection  of  incompetency  to  certificate  of  acknowledg- 
ment; Brumley  v.  Flint,  87  Cal.  474,  as  to  like  objection  to  competency 
of  witness  as  expert;  dissenting  opinion  in  Keys  v.  Grannis,  3  Nev. 
557,  as  to  like  objections  to  transcript  of  justice's  docket;  State  v. 
Jones,  7  Nev.  415,  as  to  like  objection  to  admission  of  deposition  in 
criminal  case;  and  Knapp  v.  Schneider,  24  Wis.  72,  as  to  like  objection 
to  order  of  introduction  of  evidence  or  impropriety  of  oross-examinatioB. 
Distinguished  in  Nightingale  v.  Scannell,  18  Cal.  324,  sustaining  genersl 
objection  of  incompetency  where  tlie  evidence  was  incompetent  for  any 
purpose;  and  Roberts  v.  Chan  Tin  Pen,  23  Cal.  265,  where  rule  held 
not  to  apply  to  question  of  weight  of  evidence. 

12  Cal.  245-247.    H0R6ENTHAM  v.  HARRIS. 

Assignment  for  Creditors  held  within  statute,  p.  247. 

Cited  in  Johnson  ▼.  Robinson,  68  Tex.  402,  holding  that  effect  of 
assignment  not  within  statute  to  be  determined  according  to  oommon 
law,  and  holding  valid  assignment  by  partner  of  part  of  firm  property. 

12  Cal.  247-255.    METER  ▼.  KINZER.    73  Am.  Dee.  538. 

Commnsity  Property  defined  and  described,  p.  251. 

Cited  in  note  to  Cooke  v.  Bremond,  86  Am.  Dec.  628-9,  defining  com- 
munity property,  and  at  p.  635  as  to  inclusion  of  wife's  earnings 
therein. 

Property  acquired  after  marriage  is  presumed  to  be  community  prop- 
erty, p.  251. 

Cited  to  same  effect  in  Smith  v.  Smith,  12  Cal.  224,  73  Am.  Dec.  535, 
and  in  note  537,  where  rule  applied  to  building  erected  on  husband's 
property;  and  holding  burden  to  rest  on  party  asserting  it  separate; 
Scott  V.  Ward,  13  Cal.  470,  where  property  acquired  by  purchase;  Pixley 
T.  Huggins,  16  Cal.  131,  where  deed  of  purchase  taken  in  wife's  name; 
Mott  V.  Smith,  16  Oal.  557 — deed  to  wife — where  evidence  to  rebot  pre- 
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sumption  held  insufficient;  Kohner  ▼.  Ashenauer,  17  Gal.  581,  where 
husband  deeded  to  wife,  conveyance  alleged  to  have  been  purchase,  not 
gift;  Burton  v.  Lies,  21  Oal.  91,  where  purchase  made  by  husband; 
Adams  v.  Knowlton,  22  Cal.  288,  where  evidence  held  insufficient  to 
show  purchase  by  wife  as  sole  trader;  Tustin  v.  Faught,  23  Cal.  241, 
bargain  and  sale  deed  to  wife,  holding  further  as  to  husband's  power 
to  convey;  McDonald  v.  Badger,  23  Cal.  398,  83  Am.  Dec.  126,  following 
principle  in  Mott  v.  Smith,  supra;  Landers  v.  Bolton,  26  Cal.  420 — 
deed  of  purchase— holding,  also,  as  to  husband's  control  over;  Ramsdell 
V.  Fuller,  28  Cal.  42,  87  Am.  Dee.  105,  and  note  107 — holding  presump- 
tion rebutted  under  facts;  Peck  v.  Vandenberg,  30  Cal.  42,  55,  61,  hold- 
ing parol  evidence  admissible,  however,  that  deed  reciting  money  con- 
sideration was  one  of  gift;  Tibbetts  v.  Fore,  70  Ckl.  245,  holding  prop- 
erty conveyed  to  wife  her  separate  property  under  facts,  and  granting 
hev  injunction  to  prevent  its  sale  on  execution  against  husband;  Mor- 
gan V.  Lonea,  78  Cal.  62,  holding  facts  insufficient  to  overcome  pre- 
sumption; Estate  of  Bauer,  79  Cal.  307,  holding  presumption  disputable, 
and  that  separate  property  could  be  followed  through  various  changes, 
although  commingled  with  community  property;  People  v.  SwsJUn, 
80  Cal.  51,  13  Am.  St.  Rep.  100  (and  see  note  100),  that  fact  of  pos- 
session by  wife  did  not  rebut  presumption  on  facts  shown;  Tolman  v. 
Smith,  85  Cal.  283,  284,  holding  further  that  recital  in  mortgage  that 
property  is  separate  property  of  mortgagor  does  not  bind  mortgagee; 
In  re  Boody,  113  Cal.  686,  holding  evidence  insufficient  to  overcome  pre- 
sumption; dissenting  opinion  in  Oharauleau  v.  Woffenden,  1  Aiis.  Ter. 
272,  main  opinion  ruling  presumption  overcome  by  evidence  offered; 
tad  in  Yeeler  v«  Hochstettler,  4  Wash.  St.  334,  holding  presumption 
conclusive  unless  overcome  by  evidence.  Cited,  also,  in  notes  to  Huston 
V.  Curl,  58  Am.  Dec.  112,  on  presumption  as  to  community  character; 
to  Ooolce  V.  Bremond,  86  Am.  Dec.  635,  636,  637,  638,  Ramsdell  v.  Fuller, 
87  Am.  Dec  107,  Peck  v.  Brummagim,  89  Am.  Dec  204,  Shaw  v.  Hill, 
96  Am.  Dec.  423,  Morris  v.  Hastings,  8  Am.  St.  Rep.  574,  and  to 
Spreckels  v.  Spreckels,  58  Am.  St.  Rep.  179;  also,  in  note  to  Warren 
V.  Brown,  57  Am.  Dec  194,  as  to  conveyances  to  and  purchases  by 
married  women. 

Cited  in  Davis  v.  Green,  122  Cal.  367,  holding  property  community; 
Hamilton  v.  Hubbiaird,  134  Cal.  604,  607,  but  holding  presumption  inap- 
plicable in  case  of  gift  of  husband  to  wife;  Yesler  v.  Hochstettler,  4 
Wash.  353,  holding  presumption  conclusive  unless  rebutted. 

12  CaL  257-264.    WSIGHT  v.  LEVY. 

Assignee  of  Judgment  acquires  assignor's  rights  and  takes  subject 
to  all  defenses  as  between  parties  to  judgment,  pp.  262-3. 

Cited  in  Curtin  v.  Kowalsky,  145  Cal.  434,  assignment  of  judgment 
though  without  consideration  is  valid;  Mohr  V.  Byrne,  135  Cal.  90, 
quoting  Duke  v.  Clark,  58  Cal.  465;   note  to  Chiistrom   v.   Eppinger, 
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78  Am.  St.  Rep.  47,  52,  on  general  subject;  Northam  y.  Gordon,  23  CaL 
255,  where  default  judgment  was  set  aside  after  assignment;  Hobbs 
V.  Duff,  23  Oal.  626,  where  right  of  setoff  was  asserted  against  assignee; 
Duke  V.  Clark,  58  Miss.  474,  where  such  defenses  were  restricted  to 
those  in  debtor's  favor;  Wins  ▼.  Goudon,  2  Posey  (Tex.)i  214,  holding 
that  right  to  execution  follows  assignment;  and  in  note  to  Dugas  v. 
Mathews,  54  Am.  Dec.  368,  upon  rights  of  assignee  of  judgment;  to 
same  effect  in  First  Nat.  Bank  v.  Ferris  etc  Dist.,  107  Cal.  62,  64, 
where  assignee  for  value  and  without  notice  of  moneys  due  under  eon- 
tract,  was  held  to  take  free  of  latent  equities  of  third  persons;  and 
Moresi  v.  Swift,  15  Nev.  224,  holding  assignee  of  bill  of  sale  to  take 
subject  to  existing  attachment. 

12  Cal.  265-273.    MOORS  T.  PATCH. 

Tax  is  Debt  due  from  property  owner  to  state,  p.  270. 

Cited  to  same  effect  in  People  v.  Seymour,  16  Cal.  344,  76  Am.  Dec. 
526— holdihg,  further,  that  legislature  may  declare  assessment  prima 
facie  evidence  of  regularity;  and  S.  F.  Gas  Co.  v.  Brickwedel,  62  Cal. 
646,  on  point  that  tax  has  effect  of  judgment'  and  could  be  used  as 
offset  in  claim  against  city.  Distinguished  with  Seymour  case,  supra, 
in  Perry  v.  Washburn,  20  CaL  351,  holding  United  States  notes  not 
receivable  in  payment  of  taxes. 

Tax  Collections. — ^Legislature  may  by  act  remedy  defects  in  pro- 
ceedings, p.  270. 

Cited  to  same  effect  in  Cowell  v.  Donb,  12  OaL  274;  and  in  People 
V.  Judge,  17  Cal.  563,  approving  q>eoial  aet  for  change  of  venue  oi 
murder  triaL 

12  Cal.  273-275.    COW£LL  ▼.  DOUB. 

Taxation. — ^Irregularities  in  assessment  will  not  invalidate  it  where 
no  error  results,  p.  274. 

Cited  to  same  effect  in  Kelsey  v.  Trustees,  18  Cal.  632,  as  to  notice 
of  meeting  of  board  of  equalization;  Guy  v.  Washburn,  23  CaL  115, 
as  to  valuation  of  property,  and  same  case  (p.  117)  as  to  failure  to 
complete  "alphabetical  index''  within  statutory  time;  Rivers  v.  Thomp- 
son, 43  Ala.  639,  holding  provisions  as  to  assessor's  attendance  merely 
directory,  and  that  failure  to  observe  directory  provisions  will  not 
invalidate  tax.  Criticised  in  Power  v.  Larabee,  2  N.  Dak.  164,  holding 
tax  invalid  for  failure  of  officials  to  conform  to  certain  statutory 
requirments.  Cited,  also,  in  People  v.  Seymour,  16  OaL  344  76  Am. 
Dec  526,  on  point  of  obligation  to  pay  taxes  levied. 

12  CaL  275-277.    HARELBT  v.  RAND. 

Judgment  cannot  be  collaterally  attacked  in  equity  by  strangsT  to 
it,  p.  276. 
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CSted  to  same  effect  in  note  to  Little  Rock  etc  Ck>.  ▼.  Wells,  54  Am. 
St.  Rep.  251,  as  to  parties  to  suit  in  eqnity  to  set  aside  judgment  at 
law. 

12  Cal.  277-279.    SEARS  t.  HATHAWAY. 

Malicious  Prosecution^-^Punitiye  damages  held  improper  under  facts, 
p.  278. 

Cited  to  same  effect  in  Vinal  r.  Core,  18  W.  Va.  57,  under  similar 
facts,  and  holding  further  as  to  CTidence  admissible  in  mitigation;  and 
note  to  Winkler  t.  Roeder,  8  Am.  St.  Rep.  161,  as  to  allowance  of 
attorney's  fees  as  part  of  damages  in  such,  actions;  Shaul  v.  Brown, 
28  Iowa,  42,  4  Am.  Rep.  163,  on  point  that  acquittal  under  facts  similar 
to  those  of  main  ease  is  to  be  considered  on  question  of  probable  cause, 
but  does  not  affect  defendant's  lia.bilit7.  Distinguished,  Stansbury  v. 
Fogle,  37  Md.  38,  allowing  punitive  damages  in  sudi  action  under  facts; 
and  dissenting  opinion  in  Kinsey  ▼.  Wallace,  36  Cal.  485,  main  opinion 
holding  damages  in  such  action  excessire  and  remitting  part  thereof. 

12  CaL  280.    DOTLS  ▼.  SEAWALL. 

AppeaL — Supreme  court  has  no  jurisdiction  when  judgment  less  than 
1200,  p.  280. 

Distinguished  under  new  constitution,  Dashiell  y.  Slingeiland,  60  Cal. 
656,  holding  'Matter  in  dispute"  to  inehide  amount  of  actual  judgment 
sippealed  from,  and  to  differ  ftom  ''demand.* 

12  CU.  280.    NXWBKSO  t.  HXHSOlff . 

Special  Verdict  is  conclusiye  where  no  proper  statement  on  appeal, 
p.  280. 

Cited,  Everett  y.  Buchanan,  2  Dak.  Ter.  254,  as  to  conflict  between 
general  and  special  verdict;  and  In  re  Weber  Fum.  Co.,  13  Bank.  Reg. 
603,  20  Fed.  Cas.  538,  holding  that  court  will  presume  evidence  to  have 
jofltifled  decision,  in  absence  of  proof  to  contrary. 

12  CaL  281-282.    FXSK  ▼.  CREDITORS. 

Appeal  Lies  in  Insohreney  Cases  from  order  made  on  opposition  to 
discharge,  p.  281. 

Cited  to  same  effect,  People  v.  Shepard,  28  Cal.  117,  denying  certiorari 
from  decree  of  discharge;  and  People  v.  Rosborough,  29  Cal.  418,  allow- 
ing new  trial  of  opposition. 

12  Cal.  283-286.    SWAIN  v.  CHASE. 

Justice's  Courts. — Jurisdiction  must  be  aiBrmatively  shown  and  li 
not  presumed,  p.  285. 

Cited  to  same  effect,  Rowley  v.  Howard,  23  Cal.  403,  where  return 
of  aerviee  of  summons  was  defective; Paul  V.Armstrong,  1  Nov.  98  dmy- 
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ing  right  of  such  court  to  enter  judgment  In  forcible  entry  action  where 
no  demand  shown;  and  Mallett  v.  Unde  Sam,  etc  Co.,  1  Nev.  196,  90 
Am.  Dea  489,  holding  necessary  affirmative  proof  of  service  of  sum- 
mons within  territorial  jurisdiction  of  justice  on  default  judgment. 
Cited,  also,  in  McDonald  v.  Katz,  31  Cal.  169,  where  rule  applied  to 
publication  of  order  to  show  cause  in  Insolvency  proceedings;  and  Ex 
parte  Kearny,  55  Cal.  216,  where  applied  to  judgment  of  police  court. 

12  Cal.  286.    COHSTOCK  ▼.  BRSBD. 

Consideration  for  Bond  must  be  an  advantage  to  promisor  or  injury 
to  promisee,  p.  288. 

Cited  in  Wright  v.  Byrne,  129  Cal.  617,  holding  note  to  have  been 
without  consideration;  concurring  opinion,  McDonald  v.  Randall,  139 
CaL  252,  holding  wife's  mortgage  based  on  sufficient  oonaideration. 

12  Cal.  291-295.    PBOPLS  Y.  MILLSR. 

Indictment. — Time  of  act  must  appear  when  offense  subject  to  stat- 
ute of  limitatione,  p.  294. 

CSted  to  same  efEeet,  Vaughn  v.  Congdon,  56  Vt^  116,  48  Am.  Rep. 
759,  holding  further  committing  magistrate  liable  where  bar  appean 
in  complaint;  Sledd  v.  OommonwealtK  19  Gratt*  818,  holding  that  alle- 
gation of  oommissiott  "within  two  yeaTs"  bad  at  ootnmon  law^  thoa^ 
not  under  local  act  when  statute  as  to  offense  enacted  within  that 
time;  State  v.  Ball,  30  W.  Va.  386,  holding,  however,  allegation  of 
commission  within  statutory  period  uimecessary,  atid  furtlier  as  to 
remedies  when  bar  appears  from  indictment.  Approved  In  United 
States  V.  Owen,  13  Sawy.  57,  32  Fed.  Rep.  537,  on  point  that  indaot- 
ment  should  negative  exception  to  statute.  Denied,  United  States  v. 
Cook,  17  Wall.  179,  as  to  last  point,  holding  that  plea  of  statute  can- 
not be  raised  on  demurrer  where  act  defining  offense  has  no  exception 
nor  proviso  (see  Owen  case,  supra);  and  State  v.  Sammons,  95  Ind. 
28,  holding  that  time  of  act  need  not  be  pleaded,  though  practice  eritl- 
eised,  and  that  "188 — "  as  date  was  mere  imperfect  statement  not 
invalidating  indictment;  Packer  v.  People,  26  Colo.  316,  holding  that 
bar  of  statute  need  not  be  negatived  In  indictment. 

IS  CaL  298299.    RITTBR  t.  PATCH.     &  C.  Bern  v.  Patdi,  12  OaL 
299300. 

Taxes. — ^Injunction  will  not  lie  to  restrain  oolleetlon  unleas  tmpar- 
able  injury  shown,  although  tax  void,  p.  299. 

Cited  to  same  effect,  Insurance  Co.  v.  Bonner,  7  Colo.  App.  101,  hold- 
fng  further  that  complaint  must  allege  issuable  facts  ahomhig  sudi 
injury;  Frost  v.  Flick,  1  Dak.  Ter.  132,  where  technical  irregalaritles 
aad  errors  wen  asserted;  Youngblood  v.  Sexton,  32  Alich.  408.  20  Am. 
Rap,  664  (dted,  WUliama  t.  County  Court,  26  W.  Va.  498).  where  rule 
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applied  to  tax  on  business,  even  where  prevention  of  multipli<ritjr  of 
suits  was  alleged;  Coulson  y.  Harris,  43  Miss,  759,  where  tax  collector 
was  alleged  to  be  collecting  more  than  assessed  tax;  dissenting  opinion 
in  Hallenbeck  y.  Hahn^  2  Neb.  438,  main  opinion  excepting  taxes  void 
or  on  exempt  property;  and  holding  further  that  if  tax  is  partly  good, 
that  portion  must  be  tendered  before  rest  enjoined;  Wells  y.  Dayton, 

11  Ney.  169,  where  insolvency  of  assessor  held  not  to  show  irreparable 
injury;  and  note  to  Holland  v.  Mayor,  89  Am.  Dec.  203,  on  injunction 
against  tax  collections.  Cited,  also,  in  Delphi  y.  Brown,  61  Ind.  37. 
holding  that  where  same  courts  administer  law  and  equity  injunction 
will  issue  at  once  when  tax  ii  illegal  and  void,  though  not  when  merely 
irregular. 

12  CaL  299-300.    BERRI  y.  PATCH. 

Taxes. — Injunction  will  not  lie  to  restrain  collection  unless  injury 
irreparable,  p.  300. 

died  to  same  eflTect,  Bueknall  y.  Storey,  36  Cal.  71,  where  tax  claimed 
to  be  yoid;  Tallassee  etc  Co.  y.  Spigener,  49  Ala.  264,  holding,  however, 
that  injtmction  will  lie  when  tax  illegal,  but  not  when  partly  legal 
unless  payment  as  to  this  is  made  before  suit;  and  Youngblood  v. 
Sexton,  32  Mich.  408,  20  Am.  Rep.  664,  Williams  v.  Oonnty  Court,  26 
W.  Va.  408,  and  note  to  Holland  v.  Mayor,  69  Am.  Dec.  203,  on  same 
points  as  in  Ritter  y.  Pateh,  12  CaL  296,  299. 

12  CaL  300-301.    PBOPLB  y.  SUPERVISORS. 

Supervisors  cannot  control  treasurer  as  to  payment  of  sinking  fond, 
p.  300. 

Cited,  Forstall  v.  Consolidated  Assn.,  etc.,  34  La.  Ann.  777,  holding 
unconstitutional  an  act  directing  investment  in  state  bonds  of  funds 
of  insolvent  corporation  properly  applicable  to  its  debts. 

12  CaL  301-305.    HUNT  v.  WATERMAN. 

Vendor's  Lien  waived  by  taking  mortgsge,  though  latter  defective, 
p.  304. 

Cited  to  same 'effect,  Tripp  v.  Duane,  74  Cal.  92,  where  rule  applied 
to  resulting  trust  from  deed  taken  in  name  of  A  where  price  paid  by 
B;  Avery  v.  Clark,  87  CaL  624,  22  Am.  St.  Rep.  274,  holding,  further, 
generally  as  to  nature  of  lien;  McKeown  v.  Collins,  38  Fla.  290,  where 
vendor  took  vendee's  worthless  note;  Partridge  v. Logan,  3  Mo.  App.  520, 
where  mortgage  taken  was  valueless  on  foreclosure  and  there  was  great 
delay  in  asserting  lien;  and  Pease  v.  Kearny,  3  Oreg.  419,  where  note 
and  mortgage  were  taken. 

12  CaL  306-308.    STEVENS  v.  IRWIN. 

Impeaching  Witness  may  testify  he  would  sot  believe  other 
oath,  p.  308. 
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Oited  to  same  effect,  Wise  v.  Wakefield,  118  Cal.  Ill;  State  ▼.  Jobii- 
son,  40  Kan.  270;  and  note  to  Allen  y.  State,  78  Am.  Dec  772,  on  general 
subject.  Cited,  also,  in  Hamilton  r.  People,  29  Ifich.  187^  where,  on 
cross-examination,  witness  who  had  testified  to.  good  reputation  was 
asked  if  he  had  not  said  he  would  not  beUeve  othn'  under  oath. 

12  Cal.  808-311.    BEBBE  v.  BROOKS. 

Indorser  after  Maturity  is  entitled  to  demand  on  maker  and  notice, 
p.  310. 

Cited  to  same  effect,  Beer  v.  Clifton,  98  Cal.  326,  35  Am.  St.  Rep. 
174,  holding  further  as  to  time  of  such  demand  and  notice;  McMonigal 
V.  Brown,  45  Ohio  St.  503,  holding,  however,  agreement  between  indorsee, 
indorser,  and  maker  extending  time  of  payment  was  wai%'er;  Smith 
V.  Caro,  9  Oreg.  281,  holding  further  parol  evidence  inadmissible  to 
vary  indorser's  liability  on  blank  indorsement;  and  note  to  Ecfert  v. 
Des  Coudres,  12  Am,  Dec.  611,  upon  indorsement  after  maturity. 

12  Cal.  311-315.    BARRINGER  y.  WARDEIT. 

Statute  of  Limitations  may  be  raised  by  general  demurrer,  but  only 
\v4ien  bar  appears  on  faoe  of  complaint,  p.  314. 

Cited  to  same  effect,  Mason  ▼.  Cronise,  20  Cal.  £17,  holding  furthsr 
that  exception  to  statute  must  be  pleaded  ^here  bar  otherwise  appears 
from  oomplaint;  Kelley  v.  Kries,  68  Cal.  213,  holding  plea  waived  when 
not  taken  by  demurrer  or  answer;  Cameron  ▼.  San  Franciseo,  68  CaL 
391,  holding  denmrrer  proper  when  hjan  appears  on  complaint;  and  con- 
versely, McGehee  v.  Black  well,  28  Ark.  30;  and  note  to  Sleeth  v. 
Murphy,  41  Am.  Dec.  234,  as  to  propriety  of.  demurrer.  Distinguished, 
De  Uprey  v.  De  Uprey,  23  CaL  353,  holding  form  of  demurrer  improper. 

Promise  to  Pay  Money  owed  by  one  party  to  another  need  not  be 
in  writing,  p.  316. 

Approved  in  Casey  v.  Miller,  8  Idaho,  571,  where  G.  owes  C.  and  M. 
owes  G.,  and  G.  gives  C.  order  on  M.,  which  is  accepted^  and  M.  pays 
C.  part  on  account,  M.  accepts  C.  as  his  creditor  and  is  released  as  G's 
debtor. 

12  Cal.  316-316.    STOCKTON  t.  6ARFRIAS. 

Boundaiy  Agreement  made  after  trespass  does  not  estop  party  from 
showing  title  prior  to  agreement,  p.  316. 

Cited  to  same  effect,  Stinchfleld  v.  Gillis,  96  Cal.  88,  applying  role 
to  bulkhead  erected  by  consent  between  mfaies  upon  questiea  ol  pri<Hrity 
of  title  to  minerals. 

12  CaL  317-325.    GRIFFITH  ▼.  GROGAH. 

Payment  of  Note' does  not  extinguish  debt  unless  spedallj  so  sgresii 
p.  321. 
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Cited  in  Bank  ▼.  Central  Market  Co.,  122  Cal  33,  holding  no  agree- 
ment to  extingniah  shown.  Higgins  t.  Wortell,  18  Gal.  333,  holding 
further  right  to  aue  on  original  debt  when  note  not  paid;  Welch  v. 
Arlington,  23  Cal.  322,  holding  surrender  of  old  note  when  new  one 
given  not  sufficient  as  agreement  for  payment;  Mitchell  ▼.  Hockett, 
26  Cal.  542,  85  Am.  Dec  154,  holding  judgment  not  satisfied  by  such 
payment;  Brown  ▼.  Olmstead,  60  CaL  166,  where  draft  was  taken  for 
note;  Comptoir  d'Eeoompte  ▼.  Dreebach,  78  CaL  20,  holding  facts  to 
show  aoceptanoe  of  check  as  payment,  and  that  thereon  creditor  takes 
all  risks  as  to  payment:  Tolman  ▼.  Smith,  86  CaL  287,  holding  fore- 
closure on  original  mortgage  suspended  but  not  extinguished  where 
second  mortgage  taken  in  conditional  payment;  Steinhart  v.  National 
Bank,  94  Cal.  366,  28  Am.  St.  Rep.  136,  eren  where  original  note  was 
mutilated  and  marked  canceled;  Knox  v.  Gerhauser,  3  Mont.  275,  where 
applied  to  acceptance  of  order;  dissenting  opinion  in  Bauts  v.  Bosnett, 
12  W.  Va.  801,  main  opinion  holding  express  agreement  as  to  pay- 
ment shown  by  facts;  and  see  Jenne  v.  Burger,  120  CaL  447;  In  re 
Hurst,  13  Bank.  Reg.  462,  -whan  note  of  third  persons  taken,  applying 
role  to  composition  proceedings;  and  Alferitz  ▼.  Ingalls,  83  Fed.  Rep. 
970,  holding  first  note  and  mortgage  not  merged  in  second  unless  so 
agreed. 

12  Cal.  326-327.    PEOPLE  t.  URIAS.  ^ 

Indictment.— Malice  aforethought  must  be  alleged  for  assault  with 
deadly  weapon,  p.  326. 

Cited  in  People  v.  Mendenhall,  136  CaL  348,  but  holding  such  midies 
not  synonymous  with  ''express  malice";  People  v.  Schmidt,  63  CaL  28, 
in  indictment  for  mnrder;  and  People  v.  Arnold,  116  CaL  686,  on  point 
of  admissibility  of  eridenee  where  charge  was  intent  to  kill  and  verdict 
assault  with  desuily  weapon.  Cited,  also,  in  Territory  v.  Layne,  7  Mont. 
230,  as  overruled  l^  People  v.  Villarino,  66  Cal.  220,  and  holding  the 
words  unnecessary  in  indictment  for  assault  with  intend  to  murder. 

12  CaL  327-330.    LIES  v.  DeDIABLAR. 

Homestead. — Conveyance  of  by  husband  alone  is  ineffectual,  not 
being  in  statutory  mode,  p.  329. 

Cited  to  same  effect,  Galiardo  v.  Dumont,  64  CaL  499,  holding  home- 
stead not  alienable  under  power  of  attorney  from  husband;  Merced 
Bank  v.  Rosenthal,  99  CaL  49,  where  acknowledgment  of  mortgage  was 
defective;  Larson  v.  Reynolds,  18  Iowa,  583,  81  Am.  Dec.  447,  holding 
husband's  mortgage  alone  defective  and  right  of  second  wife  to  home- 
fitead  not  barred  by  foreclosure  when  not  msde  a  party;  Thompson 
V.  New  England  etc  Co.,  110  Ala.  406,  55  Am.  St  Rep.  31,  where  in- 
sanity of  wife  held  not  to  dispense  with  her  joinder  in  deed;  and  note 
on  same  point  to  Poole  v.  Gerrard,  65  Am.  Dec  468;  California  etc 


12  Cal.  345-351  Notes  on  Galifomia  Reports.  660 

Ck>.  T.  Anderson,  79  Fed.  Rep.  406,  where  applied  to  mortgage  hj  wife 
for  husband's  antecedent  debt,  cited,  also,  in  Roods  y.  State,  5  Neb. 
176,  25  Am.  Rep.  476,  where  applied  to  deed  (not  of  homestead)  defec- 
tive in  wife's  acknowledgment.  Cited,  also,  in  Gimmy  ▼.  Doane,  22 
Cal.  638,  holding  that  homestead  on  common  property  may  be  parti- 
tioned or  set  apart  on  divoroe;  and  Johnston  ▼.  Turner,  29  Ark.  290, 
holding  actual  residence  of  wife  on  property  not  necessary  to  creation 
of  homestead  by  husband,  where  she  has  not  abandoned  him. 

12  CaL  345-348.    PEOPLE  t.  AH  FONO. 

Oral  Charge  in  criminal  trial  is  error,  p.  347. 

Cited  to  same  effect.  People  ▼.  Woppner,  14  CaL  438,  where  applied 
to  oral  further  instructions  to  jury  after  retirement;  People  t.  Chares, 
26  Cal.  79,  also,  as  to  further  instructions  holding  further  defendant's 
consent  not  presumable,  from  presence  and  failure  to  object;  People  v. 
Trim,  37  Cal.  276,  where  furtJier  instructions  were  given  in  absence 
of  and  without  notice  to  defendant's  attorney;  People  v.  Sanford,  43 
Cal.  35,  where  defendant  did  not  consent;  People  v.  Hersey,  53  Cal. 
575,  under  section  1093  of  the  Penal  Code,  where,  oral  further  instruc- 
tions were  given  in  absence  of  reporter;  Territory  v.  Duffield,  1  Ariz. 
Ter.  63,  where  written  charge  filed  after  verdict;  State  v.  Porter.  35  La. 
Ann.  536,  holding  court  cannot  refuse  request  for  written  ehai^  because 
made  at  unreasonable  time,  where  time  not  fixed  by  statute  or  rule; 
and  State  v.  Harkin,  7  Nev.  884,  where  applied  to  remarks  as  to  weight 
of  testimony.  Cited,  also,  in  Bradway  v.  Waddell,  96  Ind.  175,  where 
applied  to  civil  cases,  and  distinguishing  directions  to  reject  evidence 
or  as  to  form  of  verdict  or  the  like;  Swaggart  v.  Territory,  6  Okla. 
347;  Boggs  v.  United  SUtes,  10  Okla.  447.  Distinguished,  State  v. 
Potter,  15  Kan.  316,  as  to  answer  to  question  of  juror  upon  return  of 
jury;  and  State  v.  Bennington,  44  EJan.  585,  where  oral  instructions 
were  taken  down  by  reporter  and  copied  and  delivered  to  jury  with 
others  upon  rel^um. 

Motion  for  New  Trial  in  criminal  cases  may  bring  up  any  ruling 
denying  defendant  statutory   privilege,  p.  348. 

Cited  to  same  effect,  Rakes  v.  People,  2  Neb,  164,  where  applied  to 
objection  not  made  in  time  at  trial. 

12  Cal.  348-351.    BOWEN  ▼.  MAY. 

Foreclosure  cannot  be  had  of  joint  property  where  only  one  defend- 
ant served,  p.  351. 

Cited,  note  to  Wood  t.  Watkinson,  44  Am.  Dee.  573,  on  validity  of 
joint  judgments  where  all  defendants  not  served.  Dbtinguished,  Qood- 
let  V.  St.  Elmo  etc.  Co.,  94  Cal.  299,  as  to  suit  against  association  by 
oommon  name  and  deficiency  judgment  tbereia* 
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12  OaL  852-382.    WHIPLEY  y.  McKUNS. 

Elections. — ^Irregularities  of  officers  at,  will  not  invalfdate  when  result 
not  charged  thereby,  p.  357. 

Cited  in  McCarthy  t.  Wilson,  146  Cal.  328,  ineligibility  of  election 
offioers  who  were  in  fact  appointed  and  served  cannot,  in  absence  of 
fraud,  disfranchise  voters  of  precinct;  Pack  wood  v.  Brownell,  121  Cal. 
480,  People  v.  Prewitt,  124  Cal.  12,  and  Abbott  v.  Hartley,  143  Cal.  480, 
holding  election  not  nullified  by  malconduct  of  board;  Kenworthy  v. 
Mast,  141  Cal.  271,  quoting  Atkinson  ▼.  Lorbeer,  111  Cal.  419;  Fergu- 
son ▼.  Allen,  7  Utah,  269,  holding  rejection  of  entire  poll  allowable  only 
where  actual 'legal  vote  not  ascertainable;  Atkinson  v.  Lorbeer,  HI 
CkL  421,  422,  where  held  malconduct  of  election  board  not  shown;  dis- 
senting opinion  in  People  v.  Cicott,  16  Mich.  324,  holding  statutory 
requirements  directory;  Farrington  v.  Turner,  63  Mich.  29,  51  Am.  Rep. 
90,  where  polling  places  was  changed  for  oonvenienoe  of  voters;  Taylor 
V.  Taylor,  10  Minn.  112,  113  where  oath  not  taken  by  election  officers, 
not  list  of  electors  kept,  and  an  election  judge  was  candidate,  holding, 
further,  burden  of  proof  to  show  result  affected,  on  contestant,  and 
oertificate  of  canvassing  board  prima  facie  evidence  of  result;  Wells  v. 
Taylor,  5  Mont.  208,  as  to  irregularities  in  appointment  and  qualifi- 
cation of  officers  and  in  returns;  and  note  to  People  v.  Rates,  83  Am. 
Dee.  750,  upon  conduct  of  elections.  Distinguished,  Schneider  v.  Bray, 
2S  Nev.  279,  holding  ballots  primary  and  controlling  evidence  aa  to 
result  of  election.  Commented  on,  also,  in  Saunders  v.  Haynes,  13  OaL 
150,  as  to  jurisdiction  of  district  court  in  election  contests. 

12  Cal.  363-377.  HUNTER  t.  WATSON.  S.  C.  73  Am.  Dec.  543,  and 
note  549. 

Unre^rded  Deed  is  good  as  to  subsequent  purchasers  not  bona  fide 
or  -without  notice,  p.  373. 

Cited,  note  to  Voorhis  v.  Westerfelt,  3  Am.  St.  Rep.  319,  as  to  effect 
of  failure  to  record;  Middle  Creek  etc  Co.  v.  Henry,  15  Mont.  575,  hold- 
ing subsequent  appropriator  of  water  not  a  "purchaser"  under  recording 
act;  Vaughn  v.  Schmalsle.  10  Mont.  197,  ruling  similarly  as  to  judg- 
ment creditor;  Murray  v.  Real,  23  Utah,  554,  where  corporate  officers 
executed  deed  to  secure  loan,  but  did  not  make  oath  that  they  were 
corporation's  officers  as  required  by  statute,  deed  was  good  as  against 
bankruptcy  trustee  of  corporate  estate. 

Notice. — Possession  under  unrecorded  deed  is,  as  to  subsequent  pur- 
chaser from  same  vendor,  p.  374. 

Cited  to  same  effect,  Woodson  v.  McCune,  17  Cal.  304,  where  extended 
to  any  other  title  consistent  with  possession;  Havens  v.  Dale,  18  Cal. 
367,  368,  holding  necessary,  however,  actual  bona  fide  possession  evi- 
detnced  by  actual  indosure  or  its  equivalent;  Lestrade  v.  Barth,  19  Cal. 
676,  holding  such  possession  sufficient  to  put  second  vendee  (ffom 
original  owner's  heirs)   on  inquiry  as  to  ooeupant^s  interest;   Dotton 
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v.  Warschauer,  21  Cal.  628,  82  Am.  Dec.  773,  holding  tenant'a  posses- 
sion sufQcient  for  purpose  as  to  landlord's  title  and  oTerruling  as  to 
this  Smith  v.  Pall,  where  main  ease  was  distinguished  (13  Cal.  612); 
Daubenspeck  y.  Piatt,  22  Cal.  336,  where  possession  by  mortgagor, 
where  mortgage  was  deed  absolute  in  form  with  defeasance,  was  held 
notice  of  his  title  to  purchaser  from  mortgagee;  Landers  v.  Bolton, 
26  Cal.  419,  following  also  Button  case,  supra;  Fair  v.  Stevenot,  29 
Cal.  490,  where  applied  to  interest  in  mining  claim  and  holding  further 
as  to  character  and  rebuttal  of  such  notice  and  that  possession  was 
merely  evidence  of  such  notice;  Pell  v.  McElroy,  36  CaL  271,  where 
vendor  remained  in  possession  after  formal  conveyance  and  holding 
also  as  to  rebuttal  of  presumption  of  such  notice;  Scheerer  v.  Cuddy, 
85  Cal.  272,  case  of  unrecorded  lease,  holding,  further,  lack  of  purchaser *b 
knowledge  of  lessee's  possession  immaterial  as  to  his  rights;  Emeric 
V.  Alvarado,  90  Cal.  472,  explaining  main  case  as  modified  by  Fair  v. 
Stevenot,  supra,  and  holding  possession  by  tenant  merely  evidence  of 
his  landlord's  title  as  against  subsequent  purchaser;  and  notes  to 
Blankenship  v,  Douglas,  82  Am.  Dec.  613;  to  Barney  v.  McCarty,  83 
Am.  Dec  435;  to  Smith  v.  Yule,  89  Am.  Dec  171,  and  to  Riley  ▼. 
Quigley,  99  Am.  Dec  519,  as  to  effect  of  possession  as  notice  of  title.  , 

Deed  to  Dead  Men  and  heixa  ie  void,  p.  376. 

Cited  to  same  effect,  Morgan  ▼.  Hazelhurst  Lodge,  63  Miu.  975, 
when  deceased  alone  was  grantee  in  parties  to  deed;  Weihl  ▼.  Rob- 
inson, 97  Tenn.  464,  applying  mle  to  flctitioiu  grantee,  but  holding 
that  deed  by  latter  in  same  name  oonveys  title  as  against  him;  United 
States  ▼.  Southern  Colo.  etc.  Co.,  6  MoCrary,  669,  where  patent  to 
fictitious  person  and  holding  doctrine  of  bona  fide  purohaeere  not  to 
apply;  Neal  v.  Nelson,  117  N.  C.  406,  63  Am.  St.  Rep.  695,  holding  deed 
bad  if  to  X  and  heirs,  aliter  if  to  X  or  heirs,  when  latter  eaa  be  identi- 
fied; and  distinguished  as  to  this  exception  in  Ready  v.  Kearsley,  14 
Mich.  225.  Distinguished,  also,  in  Lyles  y.  Laaoher,  108  Ind.  384,  hold- 
ing deed  to  heirs  of  living  person  good  when  property  oonyeyed  to  bona 
fide  purchasers,  and,  further;  as  to  construction  of  such  deed  by  con- 
temporaneous acts;  and  see  Oliver  v.  Forbes,  17  Kan.  129,  holding  war- 
ranty of  deed  of  heirs  of  deceased  allottee  before  patent  to  convey 
title  as  against  their  grantee  after  patent  issued. 

Power  of  Attorney  held  sufficient  to  include  execution  of  deed,  p.  879. 
Cited  to  same  effect,  as  to  power  to  insert  conditions  in  lease,  De 
Rutte  ▼.  Muldrow,  16  Cal.  612. 

Bona  Fide  Purchaser. — Judgment  creditor  purchasing  at  own  sale 
without  notice,  is,  p.  377. 

Cited  to  same  effect,  Foorman  Y.  Wallace,  76  Cal.  664;  Riley  t. 
Martinelli,.97  Cal.  583,  33  Am.  St.  Rep.  213;  and  note  to  Boos  v.  Mor- 
gan, 30  Am.  St.  Rep.  246,  on  same  subject.  See,  also,  as  to  vendee  of 
purchaser  at  execution  sale,  Eldrldge  v.  See  Yup  Co.,  17  CaL  66. 
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KnowMfe  of  A(tnt  in  oouTse  of  agency  is  knowledge  of  pxineipal, 
p.  377. 

Cited  to  aaine  effect,  Watson  y.  Sutro,  86  CaL  516,  where  applied  to 
notice  to  attorney  of  defects  in  title;  Wittenbrock  t.  Parker,  102  CaL 
101,  41  Am.  St.  Rep.  176,  where  notice  was  to  one  of  firm  of  attorneys; 
and  notes  to  Little  Pittsburg  etc  Co.  v.  Little  Chief  etc  Co.,  T  Am.  St. 
Rep.  246.  Atlantic  Mills  t.  Indian  etc  Mills,  9  Am.  St  Rep.  706,  Trentor 
▼.  Pothen,  24  Am.  St.  Rep.  228,  232;  Singly  y.  Warren,  63  Am.  St.  Rep. 
906,  and  Hacker  y.  White,  79  Am.  St.  Rep.  948,  on  general  subject 

Attorney. — ^Priyileged  communications  need  not  be  reyealed  by,  but 
rule  does  not  extend  to  information  acquired  elsewhere,  p.  377. 

Cited  to  same  effect,  Gallagher  y.  Williamson,  23  Cal.  333,  83  Am. 
Dec  116,  and  note  117;  Stanhilber  y.  Grayes,  97  Wis.  518,  holding  com- 
munioation  not  priyileged;  note  to  O'Brien  y.  Spalding,  66  Am.  St.  Rep. 
220,  on  general  subject;  in  note  to  DeWoIf  v.  Strader,  79  Am.  Dec 
373,  restricting  such  communications  only  to  those  receiyed  by  the 
attorney  while  acting  as  such;  and  notes  to  Whitney  y.  Barney,  86 
Am.  Dec.  394,  and  Gray  y.  Fox,  97  Am.  Dec  418,  as  to  priyileged  com- 
munications to  attorneys. 

12  OaL  378-394.    PEOPLE  r.  BUSBAIIK. 

Statvtes— Unconstitutionality.— Courts  may  declare,  though  not  unless 
repugnancy  to  constitution  is  clear,  p.  384. 

Cited  to  same  effect,  Cohen  y.  Wright,  22  CaL  308;  dissenting  opinion 
in  Bourland  y.  Hildreth,  26  CaL  220;  and  Stockton  etc  Co.  y.  Common 
Council,  41  Oil.  160. 

Constitutional  Construction. — ^Decisions  of  other  states  on  similar 
contents  are  to  be  considered,  p.  387« 

Cited  to  same  effect,  Cohen  y.  Wri^^t,  22  CaL  311,  holding,  howayer, 
•uch  constructions  not  conclusive. 

Judges.— Term  of  office  when  fixed  by  constitution  cannot  be  dumged 
by  legislature,  p.  386. 

Cited  to  same  effect.  People  y.  Templeton,  12  Cal.  402;  dissenting 
opinion  in  Robertson  y.  State,  109  Ind.  110;  dissenting  opinion  in  State 
V.  Ware,  13  Greg.  406,  main  opinion  holding  that  election  to  fill  yacancy 
caused  by.  death  or  resignation  is  for  unexpired  term  only  (and  same 
rule  as  in  main  opinion  is  applied  in  Church  y.  Colgan,  117  Cal.  688, 
where  appointment  to  yacant  office  was  held  to  be  for  unexpired  term 
only);  dissenting  opinion  in  Burks  y.  Hinton,  77  Va.  44,  48,  main 
opinion,  however,  distinguishing  main  case  (p.  38)  under  local  con- 
stitution and  overruling  Ex  parte  Meredith,  where  main  case  was 
approved,  33  Gratt.  124,  130,  36  Am.  Rep.  775,  779. 

Term  of  Office  of  officer  elected  to  fill  vacancy  is  for  full  consftitu- 
tional  period,  p.  387. 

Notes  Cal.  Rep.--38 
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CStod  in  Smitk  ▼.  Cosgroye,  71  Vt.  202,  oonBtrniii^  local  statntea. 

Tenn  of  Office  is  period  for  which  officer  is  elected,  p.  392. 

Cited  in  State  y.  Guinotte,  166  Mo.  517,  defining  ''during." 

Conatitntional  Law. — Statute  may  be  bad  in  part  only,  where  such 
provisions  are  separable,  p.  393. 

Cited  in  Ex  parte  Gerino,  143  CaL  420,  noted  under  People  v.  Hill, 
7  CaL  103. 

12  Cal.  394-402.    PEOPLS  v.  TEMPLETON. 

Term  of  Office^  when  fixed  by  constitution,  cannot  be  diminished  by 
legislature,  p.  401. 

Cited  to  same  effect,  Westbrook  ▼.  Rosborougli,  14  Cal.  187,  holding 
act  good,  however,  as  to  the  election.  Distinguished,  Halsey  t.  Gaines, 
2  Lea,  329,  holding  that  legislature  may  abolish  court  during  term 
for  which  judge  appointed,  and  deprive  him  of  salary  for  zest  of  term; 
but  see  dissenting  opinion  at  p.  350. 

General  citation:    People  v.  Compton,  123  CaL  408. 

12  CaL  402.    SITTER  ▼.  STOCK. 

Appeal  from  Verdict  will  be  afiBrmed  when  eiidanoe  eonflictiag,  f^ 
402. 

Cited  to  same  effect,  Duff  v.  Fisher,  15  Cal.  382,  applying  rule  to 
verdict  on  special  issues  in  equity  case;  and  Wilson  v.  C^oes,  33  OdL 
68,  where  trial  had  by  court,  holding,  however,  findings  not  sustainsd 
by  evidence. 

12  CaL  403-409.    BIJRKE  r.  TABLE  MOUNTAIN  ETC.  CO. 

Answer. — ^Denial,  when  negative  pregnant,  held  insufficient,  p.  407. 

Cited,  Morrill  v.  Morrill,  26  CaL  292,  and  Randolph  v.  Harris,  28  OsL 
667,  87  Am.  Dec.  142,  holding  like  answers  not  to  put  in  issue  assign* 
ment  of  note  before  maturity;  and  Landers  v.  Bolton,  26  Cal.  418,  as 
to  allegation  of  fact  of  conveyance. 

Admission  in  Answer  is  condustve  evidence  of  fact  admitted,  p.  407. 

Cited  to  same  effect,  Lillienthal  v.  Anderson,  1  Idaho,  676,  holding 
plaintiff  need  not  prove  fact  admitted  by  failure  to  deny;  and  dissent- 
ing opinion  in  Burke  v.  McDonald,  2  Idaho,  319,  holding  that  plaintiff 
cannot  deny  his  allegation  when  admitted  by  defendant. 

Secondary  Evidence  of  writing  is  admissible  on  nonproduction  after 
notice,  when  within  party's  power,  p.  407. 

Cited  in  Harloe  v.  Lambie,  132  CaL  136,  holding  copy  admissible 
under  facts  stated. 

Ejectment— Pefendant.— One  not  in  possession  is  improper  defend* 
ant,  pp.  407,  409. 
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Cited  to  same  effect,  Hawkins  v.  Reichert,  28  CaL  536.  . 

fiflB  Adjudicata. — Reasons  given  for  judgment  are  not,  p.  408. 

Olted  to  same  effect.  Butt  v.  Hemdon,  36  Kan.  372,  as  to  findings 
when  no  judgment  rondered,  and  holding  further  no  appeal  lies  from 
sudi  findings^ 

12  Oal.  400-411.    PEOPLE  t.  MARTIN. 

Special  Election  to  Fin  Vactacy  held  invalid  for  want  of  goremor's 
proclamation,  p.  410. 

Cited  to  same  effect,  Westbrook  t.  Rosborough,  14  CaL  187,  188; 
Kenfleld  v.  Irwin,  52  Cal.  160  (cited,  dissenting  opinion  in  People  t. 
Hoge,  55  Cal.  620),  as  to  proclamation  of  time  of  special  election; 
George  y.  Oxford  Township,  16  Kan.  80,  when  bond  election  held  invalid 
for  defect  in  notice;  People  v.  Palmer,  91  lileh.  200,  when  spedal  eleo- 
tion  held'  invalid  because  notice  not  given  hj  proper  persons,  although 
electors  voted;  Morgan  v.  Gloucester,  44  N.  J.  L.  143,  holding  that  when 
time  and  place  not  fixed  by  law  notioe  necessary  of  special  bond  elec- 
tion; and  distinguishing  case  of  general  election;  note  to  People  v. 
Weller,  70  Am.  Dec.  760,  as  to  necessity  for  proclamation  in  such  elec- 
tions; State  V.  Martin,  83  Mo.  App.  58;  note  to  People  v.  Bates,  88 
Am.  Dec.  750,  751,  as  to  necessity  of  notice  or  proclamation  in  special 
elections. 

12  00.414-424.    PICO  T.  COIUMBET.    S.  C.  73  Am.  Dec.  550. 

Tenant  in  Conunon  is  not  liable  to  cotenant  for  profits  from  um  and 
occupation  while  in  ezclualYe  possession,  p.  410. 

Cited  in  Plasa  v.  PUim»  122  CaL  11,  denying  recovery  under  facta 
stated;  McCord  v.  Oakland  etc.  Co.,  64  CaL  130,  40  Am.  Rep.  606,  refus- 
ing ootenant  out  of  possession  injunction  to  prevent  other  from  work- 
ing mine  held  in  common;  Hamby  v.  Wall,  48  Ark.  137,  3  Am.  St.  Rep. 
210,  holding  tenant  not  liable  for  rent  for  exclusive  working  of  cotton 
gin;  Bird  v.  Bird,  15  Fla.  442,  21  Am.  Rep.  290,  holding  mortgagee  of 
erops  grown  by  tenant  in  possession  not  liable  as  trustee  for  other; 
Humphries  t.  Davis,  100  Ind.  371,  applying  rule  when  no  ouster  of 
one  tenant  by  other,  but  holding  that  occupant  must  aoeount  for  rents 
received;  Reynolds  v.  Wilmeth,  45  Iowa,  695;  Israel  v.  Israel,  30  Md. 
125,  127,  96  Am.  Dec  573,  575,  and  note  576,  following  principles  in 
Humphries  v.  Davis,  supra,  and  holding  further  occupant  not  entitled 
to  allowances  for  expenditures  made  for  own  convenience;  Kean  v. 
Connelly,  25  Minn.  226,  33  Am.  Rep.  461,  where  occupant  allowed  crops 
raised  by  him;  In  re  Tyler,  40  Mo.  Ap.  384,  holding,  however,  that 
where  occupant  was  guardian  for  ot^er  cotenants  he  is  liable  to  account 
as  trustee;  Coleman's  Appeal,  62  Pa.  St.  276,  as  to  fructus  indUstriales 
and  discussing  liability  of  cotenants  of  mines  under  statute;  McGrady 
V.  McRae,  1  Tex.  App.  Civ.  584,  holding  remedy  of  nonoccupant  to  bt 
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partition  and  accounting  thereon;  Ring  ▼.  Smith,  1  Tex.  App.  CIt.  628, 
and  notes  upon  liability  between  cotenants  for  use  and  occupation  to 
Chambers  v.  Chambers,  14  Am.  Dec.  587;  Early  v.  Friend,  78  Am.  Dec. 
666;  Billings  v.  Gibbs,  92  Am.  Dec.  589;  Bruce  ▼.  Hastings,  98  Am. 
Dec.  595;  Graham  v.  Pierce,  100  Am.  Dec.  669  (collecting  references  to 
prior  notes);  O'Connor  v.  Delaney,  39  Am.  St.  Rep.  603,  and  Ward  ▼. 
Ward,  52  Am.  St.  Rep.  926.  Explained  and  distinguished  in  Goodenow 
y.  Ewer,  16  Cal.  471,  76  Am.  Dec  548,  and  note  550,  holding  occupant 
liable  for  rents  of  common  property  reeeived  by  him  from  others; 
Abel  y.  Loye,  17  Gal.  238,  where  same  liability  asserted  as  to  moneys 
receiyed  from  sales  of  water  or  profits  deriyed  from  rents  of  ditch; 
and  Howard  y.  Throckmorton  (quoting  opinion  of  lower  court),  59 
Cal.  86  (see  p.  89),  following  principle  stated  in  Goodenow  y.  Ewer, 
supra. 

12  Cal.  426-432.    M'GARSITT  t.  BTINGTON. 

Nonsuit. — Ruling  on,  not  considered  unless  grpundi  of  motion  appe&r 
in  record,  p.  429. 

Cited  to  same  effect,  People  y.  Banyard,  27  Cal.  474,  where  obseiranoe 
of  rule  considered  "a  matter  of  much  practical  consequence**;  Coffey 
y.  Greenfield,  62  Cal.  609,  approying  denial  of  motion  because  made  on 
general  grounds;  Wright  y.  Fire  Ins.  Co.,  12  Mont.  477,  holding  motion 
should  be  disregarded  when  made  generally  on  insufficiency  of  oom- 
plaint;  State  y.  Tamler,  19  Oreg.  533,  where  rule  applied  to  motion  to 
direct  acquittal  unless  failure  of  proof  is  total;  and  Mattoon  y.  Fre- 
mont etc.  Co.,  6  S.  Dak.  198,  when  applied  to  motion  to  direct  yerdiet 
for  defendant.  Distinguished,  Daley  y.'  Rubs,  86  Cal.  117,  where  plain- 
tiff's case  not  curable  eyen  if  defects  specifically  enumerated. 

Eyidcnce  Apparently  Irreleyant  must  be  aeoompanied  with  offer  to 

connect  with  the  other  testimony,  p.  430. 

Cited  to  same  effect.  People  y.  Clark,  84  CaL  578,  'when  applied  to 
eyidenoe  as  to  conspiracy. 

Ejectment — ^PlaintiflPs  Titter— When  action  depends  on  priority  of 
possession  plaintiff  need  not  show  title  In  hims^f,  p.  431. 

Cited  to  same  effect,  Richardson  y.  McNulty,  24  CaL  347,  ejectmont 
for  mining  claim. 

Mining  Claim. — ^Right  to  when  attached  not  diyest^  for  mere  fafl- 
ure  to  work  with  diligence,  p.  431. 

Cited  to  same  effect.  Gore  y.  McBrayer,  18  Cal.  588,  where  agent  yybo 
had  posted  notices  in  name  of  A.  tore  them  down  and  substituted  others 
in  name  of  B. 

Mining  Regolationtd — ^Forfeiture  does  not  follow  noncompliance  with 
miless  they  so  proyide,  p.  431. 

Cited  in  Emerson  y.  McWhirter,  183  Cal.  511,  as  to  rule  on  posting 
of  location  notices;  Last  Ohanoe  Min.  Co.  y.  Mining  Co.,  131  Fed.  581^ 


007  Notes  on  GaHfornia  Reporti.  12  Gal.  433-437 

falhnie  of  locator  of  lode  claim  to  record  location  notice  within  fifteen 
days  as  required  by  Idaho  statute  does  not  invalidate  location;  Bell 
V.  Red  Rock  etc.  Co.,  36  GaL  219,  as  to  amount  of  work  to  be  done; 
Rush  y.  French,  1  Ariz.  Ter.  146;  Johnson  ▼.  McLaughlin,  1  Ariz.  Ter. 
501;  and  Jupiter  etc.  €!o.  ▼.  Bodie  etc.  Co.,  7  Sawy.  114,  11  Fed.  Rep. 
680,  as  to  failure  to  record  claim;  and  note  to  McClintock  v.  Bryden, 
63  Am.  Dec.  105,  as  to  effect  of  nonobservanoe  of  such  regulations. 
Cited,  also,  in  same  note  at  p.  104,  as  to  validity  of  local  regulations. 
Denied  as  to  point  in  syllabus  in  King  ▼.  Edwards,  1  Mont.  24 1,  hold- 
ing no  express  penalty  necessary  to  effect  forfeiture  for  noncompliance 
as  to  amount  of  work  and  development. 

Estoppel  does  not  arise  from  merely  making  improrements  on  other's 
land,  unless  owner  oommite  fraud  therein,  p.  431. 

Cited  to  same  effect,  Houser  ▼.  Austin,  2  Idaho,  199,  holding  no 
estoppel  in  pais  as  to  ore  covered  by  lease,  under  facts;  and  note  to 
McClintock  v.  Bryden,  63  Am.  Dec  107,  as  to  estoppel  by  allowing 
another  to  improve  mining  claim. 

Annual  Labor. — ^Work  outside  claims  may  be  considered  as  done  on 
daim  if  necessary  relation  and  proximity  exist,  p.  432. 

Cited  to  same  effect,  Lockhart  v.  Rollins,  2  Idaho,  509,  512,  holding 
labor  of  watchman  and  custodian  of  idle  mine  sufficient  to  exehide 
abandonment  and  within  statute,  as  tending  to  show  good  faith. 

New  TriaL — Order  denying  not  reversed  when  evidence  conflicting,  p. 
432. 

Cited,  Hall  v.  Bark,  83  Cal.  625,  on  point  that  order  granting  new 
trial  will  be  affirmed  unless  error  affirmatively  shown. 

12  Cal.  433-437.    DECK  v.  6ERKS.    73  Am.  Dec  555. 

Cluuicery  Jurisdiction  in  Probate  Matters  held  not  to  extend  to  oaae 
sUted,  p.  435. 

Cited  id  Toland  v.  Earl,  129  Cal.  154,  79  Am.  St.  Rep.  104,  sustaining 
exclusive  jurisdiction  of  probate  court  to  construe  wills;  Brodrib  v. 
Brodrib,  56  Cal.  565,  as  to  power  of  court  of  equity  to  open  guardian's 
account  after  approval  by  prob8:te  court;  Rosenberg  v.  Frank,  58 
CaL  400,  affirming  power  of  equity  to  construe  will  admitted  to  pro- 
bate, and  to  same  effect,  Williams  v.  Williams,  78  GaL  104;  Sanderson's 
Admr.  v.  Sanderson,  17  Fla.  831,  affirming  like  jurisdiction  in  suit  of 
heirs  against  administrator  for  settlement  of  accounts  not  passed  on  in 
probate  court,  and  for  distribution;  Deans  v.  Wilooxson,  25  Fla.  1025, 
affirming  jurisdiction  of  bill  by  heirs  to  set  aside  probate  order  of  sale 
as  void  for  want  of  jurisdiction;  liddicoat  v.  Treglown,  6  Colo.  51, 
holding,  however,  that  equity  will  not  oust  jurisdiction  of  probate 
court  unless  latter  cannot  or  will  not  act  or  to  prevent  multiplicity 
of  suits,  and  denying  relief  in  case  of  delay  or  mismanagement  in 
administration.     Cited,  also,  in  notes   to  Townsend   v.   Townsend,  94 
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Am.  Dee.  194,  and  Bailey  r.  Bailej,  48  Am.  St.  Rep.  832,  as  to  equity 
jariediction  orer  probate  matters;  Hall  y.  Hall,  94  Am.  Dec  715,  as 
to  its  jurisdiction  in  guardianship  matters;  Mix's  Appeal,  95  Am.  Dec. 
224,  as  to  equitable  jurisdiction  of  probate  court;  and  Clarke  v.  Peny. 
83  Am.  Deo.  84,  on  limited  and  special  character  of  probate  court 
jurisdiction. 

12  OaL  437-438.    STODDART  t.  VAN  DTKB. 

Partnership. — ^Where  several  sued  as  partners  on  note  signed  by  <me 
nonsuit  is  proper  unless  partnership  or  authority  to  bind  is  proved, 
p.  438. 

Cited  to  same  effect.  First  Nat.  Bank  v.  Simmons,  98  Cal.  290,  hold- 
ing purchaser  of  partner's  interest  not  liable  for  prior  firm  note  unless 
assumption  of  obligation  shown. 

12  OiL  438-440.    THORNTON  y.  BORLAND. 

Answer  After  Demurrer  Oyerraled  should  not  be  allowed  where  no 
meritorious  defense  is  asserted,  p.  439. 

CSted  in  Williamson  y.  Joyce,  140  Cal.  871,  as  distinguishing  Gal- 
lagher v.  Delaney,  10  Cal.  410.  Distinguished  in  Green  y.  Underwood, 
86  Fed.  431,  57  U.  S.  App.  543,  construing  Colorado  statute;  Smith  y. 
Treka  etc.  Co.,  14  Cal.  202,  sustaining  judgment  against  plaintiff  who 
refuses  to  amend  after  demurrer  sustained;  Lord  y.  Hopkins,  30  CaL 
78,  holding  erroneous  refusal  to  allow  plaintiff  to  amend  after  demurrer 
filed  and  before  trial;  and  McDonald  v.  Hope  Co.,  48  Fed.  Rep.  594, 
upon  point  that  right  to  answer  after  demurrer  oyerraled  is  within 
discretion  of  court. 

12  CaL  440-449.    BORLAND  y.  THORNTON. 

Injunction  to  Stay  Proceedings  on  judgment  will  not  lie  for  neglect 
where  relief  obtainable  by  motion  in  original  suit,  p.  445. 

Cited,  in  following  eases  denying  relief  in  equity:  Ketchum  y.  Crip- 
pen,  37  CaL  227,  foreclosure  suit — as  to  subrogation  of  junior  mortgagee 
and  satisfaction  of  judgment;  Ede  y.  Hacen,  61  CaL  360,  as  to  excusable 
neglect  in  failure  to  plead  satisfaction;  Lyme  y.  Allen,  51  N.  H.  245, 
and  Morse  v.  Wafer,  29  Kan.  282,  where  remedy  existed  by  appeal 
from  judgment  complained  of;  United  States  y.  Throckmorton,  98  U.  S. 
68  (cited  Brooks  y.  O'Hara,  2  McCrary,  652,  8  Fed.  Rep.  534),  as  to 
action  to  set  aside  for  fraud  decree  confirming  Mexican  title;  Embry 
y.  Palmer,  107  U.  S.  13,  as  to  judgment  where  counterclaim  was  omitted 
through  fraud,  lack  of  diligence  being  shown;  and  note  to  Paytoa 
V.  McQuown,  53  Am.  St.  Rep.  449,  on  setting  aside  of  judgment  beeaose 
of  attorney's  neglect.  Distinguished,  allowing  such  relief,  Spencer  v. 
Vigneaux,  20  CaL  449,  where  in  action  on  judgment  defendant  was 
permitted  to  set  up  defense  omitted  in  original  action  through  ignor- 
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anoe  of  ita  facts;  Laithe  t.  McDonald,  12  Kan.  350,  where  relief  allowed 
by  independent  bill  to  set  aside  judgment  rendered  in  defendant's 
absence,  under  facts  stated;  Baer  r.  Higson,  26  Utah,  83,  where.  In 
foreclosure  proceedings  serrioe  made  by  publication  and  default  entered 
and  property  sold  to  innocent  purchaser,  equity  has  no  jurisdiction 
oyer  suit  to  set  aside  proceedings  brought  one  year  after  judgment. 

Notice  of  Motion  must  be  written  unless  given  in  open  o6urt,  p.  448. 

Cited  to  same  effect,  Flateau  ▼.  Luheck,  24  Oal.  365;  Mallory  ▼.  See, 
129  Oal.  868,  applying  rule  to  notice  of  decision;  Killip  y.  Empire  etc 
Co.,  2  Nev.  40,  45,  applying  rule  to  notice  of  intention. 

Sx  parte  Injunction  may  be  dissolred  ex  parte,  p.  448. 

Distanguished  in  main  opinion,  Hefl9on  ▼.  Bowers,  72  OaL  273  (fol- 
lowed in  dissenting  opinion,  p.  276),  holding  ex  parte  dissolution  im- 
proper under  facts;  approved  in  Alpers  v.  Bliss,  145  Gal.  572,  where 
defendant  in  partition  obtained  ex  parte  order  permitting  filing  of  sup- 
plemental cross -complaint,  court  may  strike  it  from  files  where  relief 
against  plaintiff  limited  to  judgment  for  rents;  Sullivan  v.  Trinnfo  etc. 
Co.,  33  CaL  390,  on  point  that  appeal  lies  from  order  granting  audi 
injuneikm.  Cited,  also,  in  People  v.  County  Judge,  27  CaL  152,  as  .to 
powers  of  county  and  district  Judges  as  to  dissolution  of  injunction; 
and  Pueblo 'Lbr.  Co.  v.  Dansiger,  7  Colo.  App.  151,  at  to  effect  of  ex 
parte  dismissal  of  appeal. 

12  CaL  460-456.    FAfi£SLL  ▼.  SNIUGHT. 

Atiois.— Disabilitiee  lemoved  by  constitution  as  to  bona  fide  resi- 
dents only,  p.  456. 

Cited  to  same  effect,  in  People  v.  Rogers,  13  CaL  165,  holding  consti- 
tutional act  permitting  nonresident  aliens  to  claim  in  escheat  proceed- 
ings; Norris  v.  Hoyt,  18  Cal.  219,  restricting  disabilities  to  titie  to 
real  property  by  descent  or  operation  of  law;  Oarrasoo  v.  State, 
67  CaL  386,  holding,  however,  disabilities  entirely  removed  by  sections 
671  and  672  of  the  Civil  Code. 

12  Cal.  457-466.    BUTLBR  v.  COLLINS.    S.  C.    Collins  v.  Butler,  14 
CaL  227,  and  Lamott  v.  Butler,  18  Cal.  35. 

Prand.— Ownership  of  goods  is  not  changed  when  claim  is  based  on 
fraudulent  representations,  p.  461. 

Cited  to  same  effect,  in  Amer  v.  Hightower,  70  Cal.  443,  holding  right 
of  seller  to  maintain  conversion  when  no  ratification  by  him;  note  to 
Root  ▼.  French,  28  Am.  Dec  487,  holding  further  as  to  necessity  of 
prompt  disavowal  by  vendor.  Cited,  also,  in  People  v.  Rae,  66  CaL 
428,  429,  as  to  distinction  between  obtaining  goods  by  false  pretenses 
and  by  larceny;  Mason  v.  Vestal,  88  CaL  397,  22  Am.  St.  Rep.  311,  upon 
point  that  9ale  fraudulent  as  to  creditors  is  void,  and  not  merely  void- 
aliU* ;  uote  to  Orser  v.  Storms,  18  Am.  Dec,  at  page  554,  on  point  that 
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oonstructive  possession  is  sufficient  basis  for  txespaas  de  bonis  aspor* 
tatis,  and  at  page  560  extending  rule  to  case  where  owner  has  been 
wrongfully  deprived  of  possession;  and  note  to  Thurston  v.  Blanchard, 
33  Am.  Dec.  711,  upon  point  that  demand  not  necessary  before  suit 
where  original  taking  was  tortious. 

Fraud. — Evidence  of  subsequent  acts  is  admissible  to  show  intent 
and  character  first,  p.  464. 

Cited  in  Maxson  v.  Llewelyn,  122  Cal.  198,  holding  fraud  shown  by 
evidence  adduced;  Flood  t.  McQure,  3  Idaho,  597,  following  rule;  Fer- 
brache  v.  Martin,  3  Idaho,  580,  acts  or  declarations  of  party  to  fraudu- 
lent transfer  of  property  are  admissible  in  evidence,  though  he  is  not 
party  to  suit  and  not  made  in  presence  of  purchaser;  Woolridge  v. 
Boardman,  115  Cal.  77,  where  applied  to  evidence  of  subsequent  insol- 
vency as  showing  fraudulent  intent  at  time  of  gift;  note  to  Massey 
V.  Gorton,  90  Am.  Dec  299,  applying  rule  to  evidence  in  lilce  proceed- 
ings on  creditor's  bill. 

ConTersionJ — Damages  cannot  include  prospective  profits,  when 
already  for  value  of  goods,  p.  406. 

Cited  to  same  effect,  in  Brown  t.  Allen,  35  Iowa»  314,  where  damages 
held  confined  to  market  value,  and  not  what  prt>perty  worth  under 
particular  contract  unknown  to  defendants;  Aber  v.  Bratton,  60  ISkk, 
363,  where  rule  of  damages  in  replevin  stated. 

12  Cal.  467-469.    McMILLAN  t.  RICHARDS.      S.  C.  9  Cal.  365. 

Judgment. — ^Entry  in  vacation  upon  remittitur  held  proper  under 
facte,  p.  468. 

Cited,  Hutchinson  v.  Bowers,  13  Cal.  52,  holding  such  entry  proper 
when  verdict  rendered  and  motion  for  new  trial  submitted  in  term 
time;  People  v.  Jones,  20  Cal.  55,  when  trial  was  concluded  during  term 
and  findings  filed  within  prescribed  time  thereafter;  Casement  v.  Ring* 
gold,  28  Cal.  340,  sustaining  entry  in  judgment  book  during  vacation 
of  judgment  regularly  rendered,  signed,  and  filed  in  term;  Tq  re  Cook, 
77  Cal.  225,  11  Am.  St.  Rep.  271,  sustaining  entry  of  divorce  decree 
after  death  of  party  where  regularly  rendered  before  death.  Cited, 
also,  in  Leese  v.  Clark,  28  Cal.  36,  upon  point  that  entry  by  clerk  Is 
ministerial  act;  McMann  ▼.  Superior  Court,  74  Cal.  108,  holding  no 
order  of  superior  court  necessary  for  entry  of  judgment  of  supreme 
court  on  remittitur;  Kimpton  v.  Jubilee  etc  Co.,  22  Mont.  109,  holding 
entry  of  judgment  merely  ministerial. 

12  Cal.  469476.    WELLINGTOIT  ▼.  SEDGWICK. 

Assignment  for  Creditors  is  incomplete  without  trust  for  assignor  or 
third  persons,  p.  474. 
Cited  to  same  effect,  in  Sabichi  v.  Chase,  108  CaL  87,  discussing  dif- 
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ferenoe  between  sudi  assignment  and  mortgage  to  creditor,  and  hold- 
ing oonreyanoe  an  assignment. 

12  Oal.  476-478.    HAST  t.  GAVEN. 

Stnet  ImproTementa.— Legislature  may  compel  owner  to  make  in 
mode  oonformable  to  Its  discretion,  p.  478. 

Cited  to  same  effect,  in  Emery  t.  San  Frandsoo  Qas  Co.,  28  CaL  352» 
where  applied  to  street  grading,  and  holding  proper  an  assessment  on 
lota  fronting  streets;  and  in  same  case,  page  862,  holding  requirements 
as  to  equality  and  uniformity  of  taxation  inapplicable  to  sudi  assess- 
ment; Asphalt  etc  Co.  v.  Gogreve,  41  La.  Ann.  264,  holding  further  thai 
such  assessments  are  not  taxes  witUn  oonstitutional  limitation  as  *to 
their  amount;  King  t.  Portland,  2  Oreg.  158,  holding  further  exerdse 
of  such  legislative  discretion  not  reviewable  by  courts. 

12  Oal.  479-482.    ZISL  T.  DITKES. 

Demand  Before  Suit  not  necessary  on  note  payable  on  demand,  f, 
482. 

Cited  to  same  effect,  in  Halleck  y.  Moss,  22  Cal.  278,  where  applied 
to  agreement  to  make  good  deficiency  ''on  demand";  Bell  y.  Sackett, 
38  Cal.  409,  holding  statute  allowing  .days  of  grace  applicable  to 
such  notes;  Hull  y.  Meyers,  90  Qa.  680,  holding  such  note  payable  im- 
mediately and  discussing  further  necessity  of  protest;  Bartlett  y. 
Bogeis,  3  Sawy.  66,  2  Fed.  Caa.  978,  hblding  further  barred  in  four 
years  from  date  when  without  interest. 

Judgment  will  not  be  Annulled  because  entered  by  mistake,  p.  482. 
Cited  In  Bond  t.  PaoheoOy  30  CaL  634,   applying  rule  to   Judgment 
entered  by  derk  on  default. 

12  CmL  483^499.    PAIGE  T.  OnXZAJL    &  C  'Bridget  ▼<  Paige,  13  OkL 
640,  643; 

Instractioiis'  t6  Jnty  not  oonsidered  unless  embodied  in  bill  of  exoep- 
tionaVp.'  492. 

Cited  to  same  effeet,  in  People  ▼.  Pettit,  6  Utah,  242,  where  oral 
fatstmctiona  were  taken  by  stenographer  but  not  induded  in  record. 

Challenge  for  Cause  la  not  good  if  general,  p.  492. 
Cited  to  same  effect,  in  State  y.  Squaires,  2  Key.  231;  Kstea  y.  Iftich- 
ardaon,  6  Nev.  129;  Southern  Pac  Co.  y.  Raiih,  49  Ped.  Rep.  701.   ' 

Inunaterial  Errors  will  not  Justify  reversal  especially  when  no 
objection  raised,  p.  493. 

dtad  to  same  effect,  in  Calderwood  y.  Tevis,  23  CaL  337,  where  trial 
Waa  had  without  objection  before  demurrer  to  a.nswer ;  disposed  of; 
King  T.  Bloody  41  CaL  3179  where  nile  appUed  to  errors,  in  ioi;m  of  suns* 
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Levy  on  Third  Person's  Property  cannot  be  justified  by  sheriff  under 
eiaim  of  fraudulent  eonveyanoe  unless  he  prore  the  judgment  as  well 
as  execution  in  the  action,  p.  495. 

Cited  in  Darville  v.  Mayhall,  128  Cal.  618,  holding  justification  not 
properly  pleaded;  Elnox  v.  Marshall,  10  Cal.  622,  where  debtor  had 
pledged  his  interest  in  wheat  seized;  Ford  t.  McMaster,  6  Mont«  241; 
Fisher  v.  Kelly,  30  Oreg.  10.  Cited,  also,  in  Fuller  Desk  Co.  v.  McDade, 
113  Cal.  363,  on  point  that  sheriff  can  lery  on  any  property  in  defend- 
ant's possession  unless  knowing  it  to  be  another's,  and  that  not  liable 
unless  after  conversion.  Commented  on  in  Franklin  v.  Gumersell,  0 
Mo.  App.  88,  holding  that  creditor  of  vendor  may  attack  sale  for  fraud 
although  transfer  of  possession  made  before  levy. 

Conversion. — ^Demand  is  unnecessary  where  original  taking  tortious, 
p.  495. 

Cited  to  same  effect,  in  Sargent  v.  Sturm,  23  CaL  360;  83  Am.  Dea 
119;  Boynton  r.  Faulk  Co.,  7  S.  Dak.  425,  where  rule  applied  to  action 
against  auditor  to  recover  moneys  paid  for  land  sold  at  illegal  sale. 
Cited,  also,  in  Bonaparte  v.  Clagett,  78  Md.  100,  applying  rule  where 
defendant  had  obtained  possession  of  plaintiff's  goods  through  misrep- 
resentations of  plaintiff's  tenant  under  facts  stated;  and  holding  con- 
version not  waived  by  bringing  action  for  price  where  amendment  had 
before  judgment. 

Declarations  of  Vendor  after  sale  are  inadmissible  to  impeach  its 
validity,  p.  406. 

Cited  to  same  effect,  in  Cohn  v.  Mulford,  15  Cal.  52;  Jones  v.  Morse, 
36  CaL  207,  where  error  held  cured  under  facts;  Garlick  v.  Bowers,  M 
CaL  122;  Briswalter  v.  Palbmares,  66  CaL  261. 

Fraudulent  Conveyances  are  valid  as  to  bona  fide  purchaser  without 
notice,  from  fraudulent  vendee,  p.  496. 

Cited  to  same  effect,  in  lUcks  v.  Reed,  19  CaL  576,  where  ap^ied  to 
property  originally  sold  in  violation. of  trust;  Williams. v.  Bprgwardt, 
119  CaL  83;  note  to  Root  v.  French,  28  Am.  Dec  487,  as  to  titk  of 
such  purchaser. 

12  Gal.  500-533.    McCAULEY  t.  WELLSR. 

Change  of  Venue. — ^Bias  of  judge  is  not  ground  for,  p.  523. 

Cited  in  Patterson  v.  Conlan,  123  Cal.  455,  holding  disquaUfieatioii 
not  shown  by  petition;  Bryan  v.  State,  41  Fla.  658,  and  Gaines  v.  State, 
38  Tex.  Cr.  App.  215,  ruling  similarly  as  to  expressions  of  opinion  by 
judge;  denied  in  State  v.  Board,  19  Wash.  14,  67  Am.  St.  Rep.  710, 
construing  local  statute;  People  v.  Williams,  24  CaL  35,  holding  fortlier 
no  bias  shown  under  facts;  Bulwer  etc.  Co.  v.  Standard  etc.  Co.,  83 
Cal.  617,  where  no  issue  of  fact  to  be  tried  was  raised  by  pleadings;  In 
re  Jones,  103  CaL  398,  holding  presentation  of  affidavit  as  to  bias  om 
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such  motion  a  contempt  under  facte;  Jonee  t.  State,  61  Ark.  07. 
extending  rule  to  application  for  trial  by  special  judge;  In  re  Davis, 

11  Mont.  19,  where  criticised  but  followed;  Allen  y.  Keilly,  15  Nev. 
455,  where  facts  to  be  found  by  jury;  Johnson  t.  State,  31  Tex.  Gr. 
App.  461,  excepting  case  of  property  interest  of  judge. 

Forcible  Entry  and  Detainer.— Questions  of  title  or  right  of  posses- 
sion cannot  be  considered  in  such  actions,  p.  524. 

Cited  in  Kerr  v.  O'Keefe,  138  GaL  421,  quoting  Voll  ▼.  HoUis,  00  GaL 
569;  Tarpening  v.  King,  60  Neb.  215,  sustaining  action  against  owner 
with  present  right  of  possession;  Ck>re  ▼.  Altioe,  33  Wash.  338,  reaffirm-^ 
ing  rule;  Voll  ▼.  Hollis,  60  GaL  573,  574,  holding  erroneous  the  admis- 
sion^ of  deeds  showing  title  in  defendants;  Giddings  y.  Land  etc.  Go., 
83  Cal.  100,  as  to  admission  of  evidenoe  as  to  title.  Cited,  also,  in 
Somero  y.  Gonzales,  3  N.  Mex.  8  (19),  on  point  that  force  must  appear 
to  sustain  action. 

Eminent  Domain^ — ^Entry  before  means  of  compensation  proyided  is 
illegal,  p.  528. 

CSte'd,  to  same  effect,  in  Bensley  ▼.  Mountain  Lake  etc  Co.,  IS 
GaL  314,  316,  73  Am.  Dec.  577,  579,  where  petitioner  had  allowed  decree 
of  condemnation  to  lie  dormant  for  four  years;  Gurran  v.  Shattuck, 
24  Cal.  435,  where  applied  to  condemnation  for  highway  by  supervisors, 
without  tender  of  compensation;  San  Francisco  etc.  Go.  v.  Mahoney, 
29  CaL  117,  holding  further  that  entry  might  otherwise  be  enjoined 
or  prosecuted  as  a  trespass,  and  as  to  time  at  which  values  should  be 
computed.  Distinguished,  Fox  y.  Western  Pacific  etc.  Go.,  31  GaL  547, 
holding  act  constitutional  granting  railroads  right  to  entry  pending 
condemnation  proceedings  and  without  compensation,  if  security  for 
damages  given.  Cited,  also,  in  Jacksonville  etc.  Go.  v.  Adams,  33  Fla. 
612,  upon  point  of  validity  of  amendment  of  statute  as  to  jury  in 
condemnation  proceedings;  notes  to  Gardner  v.  Newburgh,  7  Am.  Dee. 
534,  and  Bloodgood  t.  Mohawk  ete.  Co.,  31  Am.  Dec  372,  upon  subject 
of  syllabus. 

12  CaL  534535.    DUTCH  FLAX  ETC.  CO.  t.  MOOHST. 

Mining  Claim— Forfeiture.— When  defense  in  ejectment  facta  must  be 
pleaded,  p.  534. 

dted,  to  same  effect,  in  Johnson  v.  McLaughlin,  1  Aria.  Ter.  502, 
holding  further  failure  to  comply  with  local  rules  no  forfeiture,  unless 
rules  so  provide;  Wulf  v.  Manuel,  9  Mont.  287. 

Mining  Regulations.-— Validity  of  discussed,  p.  586. 

Cited  in  note  to  Oolman  v.  Clements,  23  Cal.  249,  as  to  parol  proof 
of  such  regulations;  note  to  Lanfear  v.  Mestier,  89  Am.  Dec.  665,  on 
point  that  courts  wiU  not  take  judicial  notice  of  such  regulations. 
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12  OaL  535-539.    WATERS  ▼.  MOSS.    73  Am.  Dee.  561. 

Owner  of  Estray  is  not  liable  for  its  trespass  though  not  Inclosing 
his  land,  p.  538. 

Cited,  to  same  effect,  in  Logan  t.  Gedney,  38  Cal.  581,  construing  acts 
as  to  sheep  herding;  Hahn  v.  Garratt,  69  Cal.  147,  holding  rule  modified, 
however,  by  special  statute,  as  to  Santa  Clara  County;  Merritt  v. 
Hill,  104  Cal.  185,  holding  defendants  not  liable  unless  instigating  tres- 
pass or  with  notioe  thereof;  Morris  v.  Fraker,  5  Colo.  432;  Chase  t. 
Chase,  15  Nov.  262;  and  in  ik>tes  to  Tonawanda  etc.  Oo.  v.  Munger, 
49  Am.  Dec.  250;  Holden  v.  Shattuck,  80  Am.  Dec.  688;  Eames  r.  Salem 
•te.  Co.,  96  Am.  Dec.  680;  and  to  Clarendon  etc.  Co.  r.  McClelland,  59 
Am.  St.  Rep.  84,  upon  general  subject;  note  to  Bam«B  v.  Chapm,  81 
Am.  Dec  711,  as  to  liability  of  owner  of  horse  running  at  large;  Union 
Padflo  etc  Co.  v.  RoUins,  5  Kan.  187,  as  to  liability  of  railroad  com- 
pany for  injury  to  estrays  upon  its  tracks.  ^ 

12  Cal.  539-542.    SANFORD  t.  BORING. 

Attachment. — Sheriff  is  liable  for  amount  of  debt  for  releasing  prop- 
erty except  in  due  course  of  law  if  debt  is  lost,  p.  541. 

Cited,  to  same  effect,  in  Roth  y.  Duvall,  1  Idaho,  154,  where  rule 
applied  to  failure  to  make  return  in  proper  time  and  for  releasing  prop- 
erty imder  belief  of  its  exemption;  Hartlieb  v.  McLane's  Admr.,  44  Pa. 
St.  514,  84  Am.  Dec.  469,  where  property  stolen  from  sheriff  between 
levy  and  sale.  Cited,  also,  in  note  to  Franklin  Bank  v.  Bachelder,  39 
Am.  Dec  609,  on  dissolution  of  attachment  lien  by  officer's  releaise  of 
property;  Hawkins  v.  Roberts,  45  Cal.  41,  distinguishing  same  case 
and  holding  lien  not  dissolved  under  facts. 

Instructions  to  Sheriff  will  not  exonerate  him  unless  in  writing,  p. 
541. 

Cited,  to  same  effect,  in  note  to  People  ▼.  Palmer,  96  Am.  Dec  4S4, 
upon  general  subject. 

12  Cal.  542-555.    ELLISON  ▼.  JACKSON  WATER  CO. 

''Ratification''  is  applicable  only  where  contracting  party  aete  or 
assumes  to  act  for  another,  p.  551. 

Cited,  to  same  effect,  in  Shepardson  v.  Gillette,  133  Ind.  128,  as  to 
ratification  by  authorized  board  of  tax  levy  by  unauthorized  board 
without  prior  request;  Wolf  r.  Michigan  etc  Co.,  108  Mich.  671,  as  to 
ratification  by  majMity  of  board  of  trustees  of  aet  of  minority  tiieieof ; 
Moore  v.  Powell,  6  "^ex.  Civ.  App.  48,  as  to  contract  made  by  one  joint 
owner  void  under  statute  of  frauds.  Cited,  also,  in  Frink  t.  Roe,  70  Cal. 
311,  upon  ratification  of  acts  by  agent,  and  distinguishing  between  void 
and  voidable  transactions;  Minnich  v.  Darling,  8  Ind.  App.  544,  d^'H'ngf^wg 
requisites  of  ratification. 
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Guaranty. — Ck>ntract  in  suit  held  void  under  statate  oi  frauds  as  col- 
lateral agreement,  p.  552. 

Cited  in  Tevis  v.  Savage,  130  OaL  413,  holding  gnarantj  void;  Mom- 
ingstar  y.  Stratton,  121  Ala.  442,  ruling  similarly  aJ  to  pramise  to  pay 
another's  mortgage  of  promisor's  property;  Bestor  y.  Roberts,  58  Ala. 
334,  holding  oollateral  a  promise  to  indemnify,  under  facts  stated. 
Denied,  Board  t.  Cincinnati  a^.  Co.,  128  Ind.  249,  as  "out  of  line  with 
authority,'*  holding  original  a  promise  by  owner  to  pay  subcontractor 
on-  contractor's  default. 

Statute  of  Frauda.— Requisites  of  form  oi  contract  stated^  p.  562. 
Cited  in  note  to  Siemers  y.  Siemers,  80  Am.  St.  Rep.  434,  upon  neces- 
sity of  expressing  consideration  in  such  contracts. 

Mechanic's  Lien— -Buildings. — Ditch  is  not  subject  to  under  the  stat- 
utes, p.  553. 

Cited>  to  same  effect,  in  Horn  y.  Jones,  28  CaL  203;  note  to  La 
Crosse  etc  Co.  y.  Vanderpool,  78  Am.  Dec.  695,  as  to  property  subject 
to  meohanie'e  lien. 

Statnte8.»-Repeal  of  original  act  effects  repeal  of  act  aztending  ori- 
ginal act,  p.  653. 

Distinguished,  Schwenke  y.  Union  etc  Co.,  7  Colo.  516,  holding  special 
act  adopting  procedure  by  reference  to  general  act  liot  necessarily 
repealed  by  repeal  of  latter. 

Mortgage  of  ditches,  etc,  to  be  afterward  constructed  does  not  cover 
such  as  were  merely  in  contemplation,  p.  664. 

CSted  as  dictum,  but  approved  to  same  effect  in  Mitchell  v.  Amador 
etc  Co.,  75  Cal.  489. 

12  Cal.  555-559.    FRALER  v.  SBARS  ETC  CO.      73  Am.  Dec  562. 

Dam  Owner.— Liability  for  overflow  exists  although  injuries  prevent- 
able by  plaintiff's  reasonable  care,  p.  558. 

Cited  in  Western  Gas  etc.  Co.  v.  Danner,  97  Fed.  888,  sustaining 
recovery  for  injuries  from  fall  of  smokestack;  McCarty  v.  Boise  City 
etc  Co.,  2  Idaho,  228,  where  parties  had  equal  means  to  prevent  seep- 
age; notes  to  McCoy  v.  Danley,  57  Am.  Dec  692,  Wabash  etc.  Canal 
v.  Spears,  79  Am.  Dec.  446,  Bassett  v.  Salisbury  Mfg.  Co.,  82  Am.  Dec. 
188,  and  to  Casebeer  v.  Mowry,  93  Am.  Dec  768,  upon  dieun-owner^s 
liability;  note  to  Lancey  v.  Clifford,  92  Am.  Dec  566,  as  to  the  right 
of  littoral  owner  to  build  dams  and  mills;  and  Central  Trust  Co.  y. 
Wabash  etc.  Co.,  57  Fed.  Rep.  448,  upon  point  of  liability  of  railway 
for  flood  resulting  from  insufficient  culvert,  and  holding  railway  not 
liable  under  facts.  Cited,  also,  in  Oil  Co.  v.  King,  6  Tex.  Civ.  App.  96, 
where  rule  of  contributory  negligence  in  headnote  applied  to  erection  of 
building  next  to  oil  works  which  catch  fire  through  defendant's  negli- 
gence; Union  Pacific  etc  Co.,  v.  McDonald,  152  U.  S.  278»  where  same 


< 


12  Oftl.  500-580  Notes  on  California  Reports.  '  $06 

rule  applied  to  father  who  allows  child  to  wander  into  lime-pit  negli- 
gently left  unfenced;  and  Marine  Ins.  Go.  v.  St.  Louis  etc.  Co.,  41  Fed. 
Rep.  653,  ^rhere  affiled  to  delivery  of  cotton  at  sheds,  where  accumu- 
lation of  property 'has  caused  nuisance  likely  to  occasion  loss  by  fire. 

12  Cal.  560-561.    BALDWIN  y.  SIMPSON. 

Ejectment.— Constructive  possession  under  facts  stated  held  insuf- 
ficient to  maintain,  p.  560. 

Cited,  Kile  y.  Tubbs,  23  Cal.  437,  on  point  that  entry  in  good  faitb 
•  under  color  of  title  and  aotual  ooeupaUon  of  part  with  claim  to  all 
is  equivalent  to  possession  of  whole  tract;  to  same  effect.  Hicks  t. 
Coleman,  25  CaL  138,  85  Am.  Dee.  116;  and  Walsh  v.  Hill,  38  Cal.  487, 
488;  Polaek  ▼.  MoGrath,  32  CaL  22,  holding  fences  described  not  sub- 
stantial inclosures  for  prior  possession  under  facts;  Kendridc  v.  Latham, 
25  Fla.  837,  where  theory  of  constructive  possession  for  purposes  of 
adverse  claim  held  to  apply  to  forty  acre  tract;  Probst  v.  Trustees,  8 
N*.  Mex.  377  (267),  holding  no  sufficient  proof  of  such  possession;  note 
to  Plume  V.  Seward,  60  Am.  Dec.  604,  as  to  necessity  of  actual  posses* 
.'sion  where  action  is  based  on  prior  possession.  Distinguished,  Cannon 
V.  Union  Lumber  Co.,  38  Cal.  675,  where  referred  to  as  "upon  the 
extreme  verge  of  the  rule^  holding  theory  of  constructive  possession  not 
to  apply  when  entry  and  daim  not  made  in  good  faith  and  under  deed. 

12  CaL  561563.    M0SLE7  v.  DICKINSON. 

Sureties  are  Discharged  by  release  of  levy  had  on  sufficient  perwnsi 
property  of  principal  upon  Judgment  on  the  contract,  p.  563. 

Cited,  to  same  effect,  in  Mulford  v.  Estudillo,  23  Cal.  100,  holding 
such  levy  alone  suMcient  as  satisfaction  of  judgment  as  to  third  persons 
liable  collaterally  or  as  sureties;  note  to  Trapnall  v.  Richardson,  58 
Am.  Dec  357,  upon  effeot  of  release  of  levy  as  to  sureties  and  others. 
Distinguished,  Mitchell  v.  Hackett,  14  Cal.  666,  holding  return  of  satis- 
faction not  conclusive  as  to  parties  involved. 

12  Cal.  564580.    IN60LDSBY  y.  JUAN.    6.  C.  Hihn  v.  Courtis,  31  Cd. 
400,  403,  405. 

Wife's  Deed  of  Separate  Property  before  aet  of  April  17,  1850,  did 
not  need  joinder  of  husband  as  a  grantor,  p.  573. 

Approved,  Bodley  v.  Ferguson,  30  Cal.  516,  517,  and  applied  to  wife's 
contract  to  convey  her  separate  estate;  Racouillat  v.  Sansevain,  32  OaL 
383,  as  to  wife's  executory  contract  made  by  husband  under  her  powter 
of  attorney.  Distinguished  and  explained  in  Morrison  v.  Wilson,  13 
Cal.  497,  73  Am.  Dec.  595,  where  property  acquired  after  act;  Maelay 
v.  Love,  25  Cal.  383;  85  Am.  Dec  143,  where  marriage  was  after  act; 
Meagher  v.  Thompson,  49  Cal.  192,  under  act  of  1862,  holding  ooneur- 
rence  insufficient  where  husband  has  given  his  wife  general  power  o< 
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attonwy  in^adTiaoe.  Cited,  also,  in  Douglas  ▼.  Fulda,  50  GaL  80,  hold- 
ing wife's  power  of  attoniey  under  aet  of  1863  sufficient  when  signed 
by  her  alone. 

Sealed  ListnimeBt  Is,  not  necessary  for  conyeyance  of  interest  in  land, 
^  577. 

CSted,  to  same  effect^  in  Owen  ▼.  Frink,  24  GaL  176,  as  to  transfer 
of  equitable  right  to  oonyeyanoe  of  real  estate,  and  holding,  further, 
unsealed  transfer  of  land  good  as  contract  to  convey;  approTcd  as  to 
same  deed  in  Hihn  y.  Courtis,  31  Cal.  400,  403,  405. 

Husband's  Concnrxtnoe  in  Wife's  Deed  is  shown  by  his  written 
approval  subscribed  to  it,  though  not  a  party,  p.  577. 

Cited,  to  same  effect,  in  Merrill  v.  Nelson,  18  Minn.  374,  where  hus- 
band signed  wife's  deed;  Newton  v.  Emerson,  66  Tex.  146,  holding  that 
name  in  body  of  deed  is  sufficient  "signing,"  and  intent  to  convey  shown 
by  acknowledgment  and  delivery;  note  to  Payne  v.  Parker,  25  Am.  Dec. 
227,  on  subject  of  when  deed  binds  one  not  named  as  party. 

Distinguished  in  Hart  v.  Church,  126  Cal.  477,  77  Am.  St  Rep.  201, 
as  to  alienation  of  homestead;  dted  in  Morgan  v.  Snodgrass,  49  W.  Va. 
394,  but  holding  acknowledgment  by  both  necessary. 

Separate  Contemporaneous  Papers  are  to  be  construed  together,  p. 
577. 

Distinguished  in  Uhlhom  v.  Goodman,  84  Cal.  189,  as  to  deed  by 
agent  in  own  name  as  owner's  grantee,  and  agreement  by  owner  to 
sell  to  agent. 

Acknowledgment— County  dark  may  take  and  certify  though  having 
no  seal  of  office,  p.  579. 

Cited,  Emmal  v.  Webb,  36  Cal.  203,  as  to  mistake  in  recording  seal 
to  certificate  of  acknowledgment;  Summer  v.  Mitchell,  29  Fla.  218; 
30  Am.  St  Rep.  122,  holding  unnecessary  to  insert  public  seal 
fai  record,  and  absence  does  not  overcome  presumption  of  its  presence  in 
originaL 

Statute.— Retrospective  eonstruetlon  will  not  be  given  to,  p.  579. 

Cited  on  the  same  subjeet  in  note  to  Qrime'i  Bstate  v.  Monis»  65 
Am.  Dee.  547. 
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BARKER  9.  EONEMAN  €i  dk. 

A  Mvjf  •  boilMuid  of  hto  wpArmte  rml  tatate  to  a  TIpwCm,  far  lk« 

of  bis  wife,  whether  executed  la  compllftoce  with  an  ante-noptlal  coatract, 
or  by  way  of  eectleiaeiit  upon  ble  wife  Independent  of  any  preTtom  contract. 
-    the  hatband  belna  at  the  time  free  from  dibU  and  liabilities  U  valid. 

A  Boulnal  conalderatlon  stated  and  the  operative  words  of  transfer  —  grant, 
bargain,  sell,  and  convej  —  do  not  change  the  character  or  object  of  the 

M^mbU,  that  the  husband,  being  free  from  debU  and  liabilities,  maf  conyey 
hla  separate  property,  as  a  gift,  directly  to  his  wlfa,  without  the  Interreotlon 
of  a  Tmstee. 

I  law  allows,  and  even  regards  with  favor,-  proylalons  made  by  the  hus- 
band, when  in  solvent  circumstances,  for  his  wife  and  family,  agalnat  the 
possible  misfortunes  of  a  future  day,  by  setting  apart  a  portion  of  his  prop- 
arty  for  their  benefit. 

Appeal  from  the  Sixth  District 

Ejectment  to  recoyer  a  lot  situated  in  the  city  of  Sacramento. 
The  plaintiff  claimed  under  a  deed  from  Wm.  M.  Carpenter,  exe- 
cuted on  the  16th  of  December,  1857. 

On  the  15th  of  June,  1853,  said  Carpenter  executed  a  deed  of 
tihe  lot  in  controversy  to  John  Brannan,  as  Trustee,  for  the  benefit 
of  his  wife,  Mary  Ann  Carpenter.  This  deed  recites  that  on  the 
Mh  of  July,  1852,  a  marriage  was  solemnized  between  said  Wm. 
M.  Carpenter  and  wife,  and  ''that  upon  the  treaty  of  said 
marriage,  and  in  consideration  thereof,  it  was  stipulated  and 
agreed  between  the  said  parties,  that  the  sum  of  ten  thousand 
dollars  out  of  the  real  property  of  the  said  Wm.  M.  Carpenter 
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Barker  v.  Koneman. 

Bhould  be  secured  to  the  said  Mary  Ann  and  her  heirs,  in  order 
to  form  a  separate  and  independent  competency  for  her,  not  sub- 
ject to  the  authority,  disposal,  control,  or  management,  of  her 
said  husband;''  and  purports  to  be  executed  **in  order  to  carry 
the  said  agreement  more  effectually  into  ejcecution,  and  to  make 
the  same  valid  in  law  and  to  secure  the  said  sum  of  money  to 
the  said  Mary  Ann  and  her  lawful  heirs,  so  that  the  same  shall 
not  be  in  the  power  or  disposal  of  her  said  husband/'  and  for 
the  further  consideration  of  ten  dollars,  received  from  Brannan, 
the  Trustee.  The  words  of  transfer  used  by  the  grantor  in  the 
deed  are,  that  he  **haih  granted,  bargained,  sold,  and  conveyed, 
and,  by  these  presents,  doth  grant,  bargain,  sell,  and  convey,'' 
the  premises  to  the  Trustee,  etc.  In  December,  1854,  Badlam, 
one  of  the  defendants,  was  substituted  Trustee  in  place  of  Brao- 
nan,  by  consent  of  all  parties  to  the  deed  and  by  order  of  the 
Sixth  District  Court 

The  plaintiff  was  a  nominal  party  to  the  suit  He  never  gave 
any  consideration  for  the  property,  and  took  the  deed  at  the  request 
of  his  Attorney,  with  an  agreement,  in  case  of  recovery,  to  convey 
the  property  to  such  party  as  the  Attorney  might  name.  It  was 
admitted  that  Wm.  if.  Carpenter,  on  the  16th  of  June,  1853, 
was  the  owner  of  the  lot.  It  was  his  separate  property,  and  at  the 
time  of  executing  the  deed  to  the  Trustee  he  was  free  from  debts 
and  liabilities.  Mrs.  Carpenter  received  the  rents  of  the  lot  from 
December,  1853,  to  September,  1856,  and  Badlam,  as  Trustee, 
was  in  possession  from  his  appointment.  The  defendants,  Kone- 
man and  Murray,  were  tenants  under  the  Trustee.  The  defendants 
relied  on  the  trust  deed  and  recovered  judgment  and  the  plain- 
tiff appealed. 

Moore  £  HermancB,  for  Appellant 

Jos.  W.  Winans,  for  Respondent 

Field,  J.  delivered  the  opinion  of  flie  Court  —  Baldwin,  J. 
concurring.  ^  • 

The  deed  of  Carpenter,  bearing  date  in  June,  1853,  recites 
that  the  marriage  between  himself  and  wife  was  solemnized  uo 
July  of  the  year  previous;  and  that  by  the  treaty  of  marriage, 
and  in  consideration  thereof,  it  was  stipulated  that  the  sum  of 
ten  thousand  dollars  should  be  seemed  to  her  out  of  his  rad 
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property,  in  order  to  give  her  a  separate  and  independent  com- 
petency, not  subject  to  his  disposition  or  management;  and  pur- 
ports on  its  face  to  be  executed  to  the  Trustee  designated  therein 
for  the  purpose  of  carryiiig  into  effect  thiB  stipulation.  The  nomi- 
nal consideration  of  ten  dollars  and  the  operative  words  of  trans- 
fer —  grant,  bargain,  sell,  and  convey  —  do  not  change  the  char- 
acter or  object  of  the  conveyance.  Nor  is  it  material  whether  it 
was  executed,  as  it  purports,  in  compliance  with  the  ante-nuptial 
contract.  It  would  be  equally  valid  if  made  by  way  of  settle- 
ment upon  the  wife,  without  reference  to  any  antecedent  stipu- 
lation. The  husband  was  at  the  time  free  from  debts  and  lia- 
bilities. The  property  was  his  separate  property,  in  which  the 
wife  possessed  no  interest,  and  over  which  he  had  the  absolute 
power  of  disposition.  He  could  even  have  conveyed  it  as  a  gift 
directly  to  his  wife,  without  the  intervention  of  a  Tru?tee.  (Act 
defining  the  Rights  of  Husband  and  Wife,  Sec.  1.)  The  law  al- 
lows, and  even  regards  with  favor,  provisions  made  by  the  hus- 
band, when  in  solvent  circumstances,  for  the  wife  and  family 
against  the  possible  misfortunes  of  a  future  day,  by  setting  apart 
m  portion  of  his  property  for  their  benefit. 

The  deed  to  the  Trustee,  Brannan,  passed  upon  its  delivery  the 
estate  of  Carpenter,  and  the  plaintiff  took  nothing  by,  as  he  paid 
nothing  for,  the  deed,  subsequently  executed  to  him. 

Judgment  affirmed 


WAUGH  V.  CHAUNCEY  et  d. 

Vbb  Board  of  BupcrvlBora  of  a  county  Is  a  special  trllyasal  with  mixad  powen 
—  adminlstratlTe,  leglslatlre,  and  judicial  —  and  Iniifldletlon  over  roads, 
ferries,  and  bridges,  is  glyen  to  It  by  Statute.  Its  Judgments  or  orders  cannot 
be  attacked  collaterally,  any  more  than  the  Jodginent  of  Courts  of  Record. 

Ttao  Statute,  (Wood's  Dig.  460,)  gives  such  Board  discretionary  power  oxer 
the  location  of  new  bridges  and  ferries  within  a  mile  of  those  previously 
established.  And  If,  in  the  opinion  of  the  Boards  public  convenience  re- 
quires, such  new  bridges  and  ferries  may  be  so  located. 

It  ia  doubtful  whether  an  appeal  lies  from  the  exercise  of  this  diacratlon. 
But  If  It  does,  It  must  be  made  direct  to  tome  superior  tribunal. 

Appeal  from  the  Ninth  District 
For  case  see  opinion. 

Imiao  Baggi,  for  Appellant^  dted:  6  CaL  590;  8  Oal.  458-460; 
8  Id.  58. 
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B.  T.  Sprague,  for  Bespondant,  cited:    6  OsL  590;  8  Id«  58; 

Wood's  Dig.  460,  Sec,  6. 

Baldwin,  J.  delivered  the  opinion  of  the  Oonrt  —  Tebst,  C.  J. 

concurring. 

ThiB  iB  a  bill  filed  to  enjoin  the  erection  of  «  toll-bridge  on 
the  Sacramento  Biver. 

The  defendants  had  procured  a  license  and  order  from  the 
Board  of  Supervisors  of  Shasta  County.  The  plaintiff  complains 
that  he  is  the  owner  of  a  ferry  legally  established,  situated  near 
the  site  of  the  proposed  bridge,  and  that  the  effect  of  the  build- 
ing of  the  bridge  will  be  to  injure  his  franchise  and  property- 
He  asserts  that  various  irregularities  in  the  action  of  the  Boards 
tin  granting  thcf  bridge  license,  occurred;  and,  among  other 
things,  that  the  Board  acted  upon  insufficient  proof  in  granting 
the  bridge  license. 

On  demurrer,  the  Court  hdd  that  the  jdaintiff  was  not  en- 
titled to  an  injunction. 

Hence,  this  appeal. 

The  opinion  of  the  learned  Judge  of  the  Ninth  Judicial  Dis- 
trict is  in  the  record,  and  states  the  law  in  reference  to  this  case 
with  clearness  and  accuracy. 

The  Board  of  Supervisors  is  a  special  tribunal,  with  mixed 
powers  —  administrative,  legislative,  and  judicial  —  and  jurisdiiv 
tion  over  roads,  ferries,  and  bridges,  is  given  it  by  the  statute. 
Its  judgments  or  orders  cannot  be  attacked  in  a  collateral  way 
any  more  than  the  judgments  of  Courts  of  Becord.  (1  Black.  68; 
6  Cal.  590.) 

By  the  sixth  section  of  the  Act  concerning  ferries  and  toll- 
bridges,  (Wood's  Dig.  460,)  it  is  provided  that  no  ferry  or  toll- 
bridge  shall  be  established  within  one  mile  immediately  above 
or  below  a  regularly  established  ferry  or  toll-bridge,  unless  it  be 
required  by  the  pul>lic  convenience,  or  where  the  situation  of 
a  town  or  village,  etc.  It  is  thus  seen  that  the  mere  fact  of 
proximity  is  no  bar  to  the  establishment  of  a  ferry  or  toll- 
bridge;  but  the  meaning  of  this  section  is,  that  the  Board  shall 
be  governed,  in  cases  of  such  application,  by  its  sense  of  the 
public  convenience.  Its  discretion  is  trusted  on  tha^  subject,  and 
its  judgment  is  conclusive.  We  do  not  see  that  any  appeal 
would  lie  from  a  fair  and  proper — if,  indeed,  from  any — exercise 
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of  this  discretion.  But  if  tny  appeal  does  lie,  the  appeal  mnet 
be  made  directly  to  some  superior  tribunal.  Its  judgments  or 
orders  cannot  be  collaterally  impeached^  whether  it  acted  upon 
sufficient  or  InsufBcient  proof,  r^ularly  or  inegulariy.  (Norris 
p.  Farmers'  &  Teamsters'  Ck)mpany,  6  CaL  598;  17  Ala.  576.) 
Judgment  aflBnned. 


HAFFLEY  v.  MAIER. 

oa  Mitalle  laadft  or  Om  ImproTemenu  tiMrMB,  Is  aot  f<ol     

It  doM  not  follow  tbe  prorlslonB  of  the  Chattel  Mortgage  Act.    That  act 
giwtm  a  Bew  remedy,  bat  doea  not  take  awaj  the  old. 

Vhe  mortgagor  haTlng  Oiortgaged  the  land  as  hia  own  property  la  estopped,  aa 
are  hia  prlrlea  In  eatatiL  twom  aajUkg  It  la  pnblle  land. 

▲  mortgage  la  a  mere  aecurity  for  a  debt,  and  doea  not  paaa  the  fee,  nor  gtve 
a  right  of  entry.  Hence,  If  land  mortgaged  Is  sold,  the  Tendae  of  the 
mortgage!  eannot  be  onated  from  poaaeaalon  oy  n  purchawr  nnder  the  decree 
of  forecloaure  and  aala^  nnleaa  each  randee  waa  OMda  a  party  la  the  fon- 
doaare  aoH. 

Appaal  from  the  Fifteenth  District 

Ejectment  for  premises  situated  in  Butte  County.  Ih  June> 
1857y  one  Schiller  and  his  wife  executed  a  mortgage  upon  the 
premises  in  controversy  to  the  plaintiff.  This  mortgage  is  in  the 
usual  form.  The  plaintiff  foreclosed  the  mortgage,  and  on  the 
sale  had  under  tbe  decree,  became  the  purchaser  and  obtained 
the  Sheriff's  deed.    Under  this  deed  he  claimed. 

In  September,  1857,  Schiller,  the  mortgagor,  conveyed  the 
mortgaged  premises  to  one  Oeer»  under  whom  the  defendant, 
Maier,  through  mesne  conveyances,  claimed  the  property;  Maier 
was  not  made  a  party  to  the  foreclosure  suit  Schiller  and  wife 
were  alone  made  parties  to  that  suit.  The  decree  of  foreclosure 
and  sale  was  entered  on  the  5th  of  May,  1858,  and  the  SheriiFs 
deed  was  executed  to  the  plaintiff  on  the  8d  of  the  following 
December. 

The  Court  below  found  that  the  land  mortgaged  was  public 
land  of  the  United  States,  and  that  the  mortgage  not  being  made 
in  pursuance  of  the  provisions  of  the  Chattel  Mortgage  Act,  was 
of  no  I^al  force  or  effect  against  any  person  not  a  party  to  it, 
and  that  the  defendant  by  a  subsequent  purchase  of  the  premises 
in  controversy,  was  not  affected  by  the  mortgage,  and  that  the 
foreclosure  and  sale  gave  the  plaintiff  no  right  (rf  possession  as 
-•«iTiRt  him. 
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Judgment  was  rendered  for  the  defendant,  from  which  the 
plaintiff  appealed. 

Burt  <6  Rhodes,  for  Appellant.  1.  The  Chattel  Mortgage  Act 
changes  the  oonunon  law^  by  permitting  chattels  to  be  mort- 
gaged without  deliyery^  on  certain  conditions^  and  by  taking 
away  the  right  to  mortgage  possessory  claims  to  lands,  except 
with  certain  formalities.  Hence  this  act  must  be  strictly  con* 
straed  and  limited  to  the  species  of  property  named  therein.  By 
the  act  the  claims  are  confined  to  lands  of  the  State.  (Melody  v. 
Reab,  4  Mass.  471;  15  Id.  205;  9  Pick.  496;  13  Id.  284;  Lock  v. 
Miller,  3  Stew.  &  Port.  13;  Sedg.  Const  and  Stat  L.  813-334; 
1  Blac  Com.  59;  6  CaL  172;  5  Id.  408;  Smith  Const  and  Stat 
Com.  786.)  2.  Defendant  deriving  title  and  possession  from  the 
mortgagor,  after  the  mortgage,  cannot  set  them  up  to  defeat  the 
recovery. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tbbst,  C.  J. 
concurring. 

1.  The  Court  below  erved  in  holding  that  the  mort;gage  executed 
on  the  public  land,  or  improvements  thereon,  was  void,  because 
it  did  not  follow  the  provisions  of  the  Chattel  Mortgage  Act- 
That  Act  gave  a  new  remedy,  but  did  not  take  away  the  old; 
but,  on  the  principle  of  estoppel,  the  mortgagor  having  mort- 
gaged the  land  as  his  own  property,  was  estopped,  as  are  his 
privies  in  estate,  from  saying  this  is  public  land.  The  fact  of 
his  ownership,  for  all  purposes  of  such  foreclosure  and  title,  is 
rx>ncluded  by  the  deed,  and  is  not  admissible  of  dispute  or  ques- 
tion. 

2.  The  mortgage  was  made  by  one  Schiller.  Afterwards^  Schil- 
ler sold,  subject,  of  course,  to  the  mortgage,  to  another,  and  this 
last  to  another,  who  sold  to  Maier,  the  defendant  in  possession, 
who  is  now  resisting  the  plaintiff's  claim.  The  plaintiff  fore- 
closed the  mortgage  of  Schiller,  and  bought  at  the  sale.  But, 
though  Schiller,  the  mortgagor,  was  made  a  party,  Maier,  the  sub- 
sequent vendee  of  his  interest,  was  not 

According  to  repeated  decisions  of  this  Court,  (see  McMillan  v. 
Bichards,  9  Cal.  365)  a  mortgage  is  held  in  this  State  to  be  merely^ 
a  security  for  a  debt.  It  does  not  pass  the  fee  to  the  mortgagee, 
nor  give  him  a  right  of  entry.    It  only  gives  him  a  right  to  sell 
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in  a  certain  event,  and  the  title  comes  from  the  sale.  Until  the 
sale,  the  fee  is  in  the  mortgagor.  Before  the  sale  in  this  case, 
the  fee  or  legal  estate,  clogged  oidy  with  ti)e  incumhrance  of 
the  mortgage,  passed  to  Maier. 

It  oonld  not  be  dirested  bj  a  sale  of  Schiller's  interest;  in- 
deed, at  the  time  of  the  sale,  Schiller  had  no  interest.  What  is 
sold  is  not  the  interest  of  the  mortgagee,  bnt  the  estate  of  the 
mortgagor;  if  the  mortgagor  has  parted  with  his  estate,  the 
holder,  to  be  affected  by  a  decree,  mnst  be  made  a  party.  If  he 
is  not,  his  rights  remain  as  they  were  before,  and,  having  the 
l^al  estate,  with  a  right  of  possession  nntil  that  legal  estate  is 
sold,  this  is  a  good  d^Eense  to  an  action  at  law,  brought  to  oust 
him  of  the  possession. 

The  judgment  was  right  on  the  undispnted  facts,  though  a 
wrong  reason  was  given  for  it  Bnt  we  do  not  reverse  for  what 
we  regard  as  bad  logic,  but  for  what  we  consider  bad  law. 

The  judgment  is  a£5rmed.  But,  of  course,  neither  this  af5rm- 
ance,  nor  the  judgment  below,  affects  the  right  of  the  plaintiff  to 
foreclose  the  title  of  Maier,  and  then  maintain  his  ejectment 

Ordered  acoozdisg]y« 


CBANDALL  v.  BLEN. 


Qunr :  W1tetli«r  a  ehoM  In  MtUm,  a»  a  note  or  Jadgn^ent,  «nd  the  like,  enlltng 
for  a  definite  ram  without  condition,  Is  the  subject  of  leyy  nnd  sale? 

And  If  so,  then  query:  Whether  such  levy  and  sale  can  be  made  without  actual 
possession  ox  the  chose  by  the  officer? 

Oontlnsent  and  complicated  contrjlcte  cannot  be  l«fled  apon  and  sold  without 
being  in  the  possession  of  the  officer  at  the  sale,  to  be  exhibited  to  the 
bystanders  and  assigned  to  the  purchaser,  unless  a  full  and  accurate  des- 
cription of  the  particular  Interest  and  chose  In  action,  with  all  of  its  con- 
ditions and  covenants,  and  a  full  explanation  of  the  lacts  determining  the 
▼alue  of  the  chose  be  given  by  the  levy  and  announced  at  the  sale. 

Apfsal  from  the  Elerenth  District 

Bill  in  equity  to  compel  defendant  to  deliver  to  plaintiff  a  cer- 
tain contract  or  agreement  between  defendant  and  the  Bear 
River  and  Auburn  Water  and  Mining  Company,  set  forth  in  the 
opinion  of  the  Gourt  Complaint  alleged  plaintiff  to  be  the  owner 
of  said  agreement  by  virtue  of  the  Sheriff's  sale  and  return,  also 
named  in  the  opinion;  that  he  had  demanded  of  defexidaTit  the 
delivery  to  him,  plaintiff,  of  the  same,  whieh  tanaad  wta  refused. 
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Plaintiff  further  airerred,  that  defendant  had,  pterions  to  said 
sale,  brought  suit  on  said  agreement  in  said  Conrt  against  said 
oompany,  which  auit  was  then  pending;  that  defendant  was  in- 
solyenty  and  if  he  were  pennitted  to  collect  the  money  dne  oa 
said  agreement,  phdntiff  wmdd  be  iireparably  injured. 

The  prayer  was  for  the  delivery  of  flie  agxeemont^  eubstitn* 
tion  of  plaintiff  in  the  plaee  of  defendant  in  said  siiit»  and  an  in- 
junction against  any  further  proceedings  by  defendant  thereia. 

The  answer  denied  most  of  the  allegations  of  the  complaint* 
and  a?eired  that  the  Bear  Birer  and  Anbom  Water  and  Mining 
Company  had  broken  said  agreement,  to  tiie  damage  of  defend- 
ant, in  the  sum  of  thirteen  tiiousand  d<dlaia,  and  that  suit  there- 
fore was  pending;  that  plaintiff  is,  and  has  been,  for  three  years 
past^  Secretary  of  the  company  and  a  large  stockholder  therein. 
The  answer  further  charges^  in  substance,  fmud  and  ccmspiracy 
on  the  part  of  plaintiff  and  the  company,  in  breaking  said  agree- 
ment and  in  the  issuance  of  the  execution  and  the  sale  referred 
to^  the  object  being  to  cheat  defendant  out  of  his  rights  by  liti- 
gation and  a  secret  sale  of  his  property,  of  whldi  sale  neitiber  be 
nor  his  Attoin^  knew  anything  until  after  it  wae  ovw.  Tkb 
case  was  tried  by  the  Court,  and  defendant  had  judgment  Plain- 
tiff appeala. 

B.  B.  Crocker,  for  AppeDaaL 

L  Choses  in  action  are  liable  to  sale  on  execution  under  tiie 
statute. 

Section  IM  of  Practice  Act  proTides  tiiat  ^all  debts  due  the 
defendant  and  all  other  property  "  may  be  attached. 

Section  217 — ^'  Debts  and  credits  and  other  property  not  eapO' 
hU  of  mamuil  delivery  "  may  be  levied  upon  by  execution. 

Section  S20  — Diiects  tiie  Oieriff  to  ''collect  or  sett  ti»  fliingB 
in  action  "  levied  upon. 

Section  227  —  Prorides  that  the  purchaser  of  personal  property 
capable  of  manual  deliyery  shall  receive  the  possession,  and  also 
a  certificate  of  sale  if  he  desires  it;  but 

Section  228  — Provides  that  the  Sheriff  '^  shall  execute  and  de- 
liver to  the  purchaser  of  personal  property  not  capable  of  manual 
delivery  a  certificate  of  sale  and  payment  Such  certificate 
shall  convey  to  the  purchaser  all  rights  tiUe,  and  interest  iridcb 
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file  debtor  has  in  and  to  sach  properly  on  the  day  the  ezecntion 
was  leried." 

This  Court  has  already  decided  that  judgments,  notes,  and 
other  choses  in  action,  are  liable  to  sale  on  ezecntion  nnder  these 
proyisions  of  the  statute.  (Adams  ft  Oo.  t^.  Hackett  et  al,  7  Cal. 
187;  Johnson  v.  Beynolds,  Jan.  T.  1857.) 

In  Lonisiana  they  have  a  similar  law.  (Lonis.  Code  of  Pnuy 
tice,  272,  Sees.  642-647.) 

The  interest  of  a  party  in  a  note  may  be  sold  on  exeention 
without  the  Sheriff  taMng  possession  of  it  {Broum  v.  Anderson, 
4  Martin  N.  S.  426.) 

The  seixore  of  the  choses  in  action  is  not  required,  as  they  are 
not  tangible,  the  note  being  the  mere  evidence  of  the  debt,  and 
not  the  debt  itself.    (Wilson  v.  Munday,  5  Louis.  486.) 

An  execution  may  be  levied  on  a  sum  of  money  directed  by 
the  Legislature  to  be  paid  to  the  defendant    (2  Martin  N.  S.  180.) 

U.  Defendant  objects  tliat  the  levy  was  not  properly  made; 
that  the  Sheriff  should  have  taken  possession  of  the  note,  and 
that  the  note  is  not  sufficiently  described,  etc 

The  foregoing  authorities  in  the  Louieiana  Beports  are  suffi- 
cient to  show  that  it  is  not  necessary  for  the  Sheriff  to  take 
actual  possession  of  the  piece  of  paper  which  is  the  mere  evi- 
dence of  the  debt  Section  217  of  the  Practice  Act  speaks  defi- 
nitely of  ^ debts  and  credits''  as  property  not  capable  of  man- 
ual delivery,  and  Section  228  provides  that  ttie  certificate  of  sale 
shall  be  si^cient  to  transfer  the  title  in  such  cases  without  any 
manual  delivery. 

As  to  the  description  required,  it  is  sufficient  if  it  will  enable 
one  to  identify  the  property  intended,  even  though  in  some  par- 
ticulars it  may  be  false  or  inconsistent  (Wing  v.  Burgess,  1 
Shepley,  111;  29  Maine,  62;  6  Green.  162;  8  N.  H.  525;  19  Vt 
334;  Stamford  Bank  v.  Ferris,  17  Conn.  259.) 

As  against  the  judgment  defendant,  no  great  strictness  or  form 
is  necessary  in  making  a  levy  upon  personal  property;  the  mere 
entering  of  the  property  upon  the  execution  will  conclude  the 
defendant,  though  the  property  is  not  present  and  the  officer 
does  not  know  where  it  is,  though  such  a  levy  would  not  be 
good  against  third  persons.  (Crocker  on  Sheriffs,  Sections  427<- 
429;  9  Barb.  S.  C.  620-629.) 

You  ZIII— 9 
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The  failure  of  the  officer  to  comply  with  the  law  .respecting 
levies  and  sales  on  execution  will  not  vitiate  the  sale,  but  th( 
remedy  of  the  party  injured  ia  by  action  againrt  the  officer. 
(Smith  V.  Randall,  6  Gal.  47.) 

in.  Alleged  fraud  in  the  sala 

We  object  that  the  sale  cannot  be  attacked  in  this  collateral 
action,  but  can  only  be  done  by  a  direct  motion,  in  the  action  in 
which  the  sale  was  made,  to  set  it  aside. 

But  even  if  it  can  be  done  in  this  collateral  way,  still  defend- 
ant's answer  does  not  show  sufficient  to  authorize  a  Court  of 
Equity  to  set  aside  the  sale  and  cancel  plaintiff's  certificate  of 
sale.  If  he  claims  that  the  property  was  sold  for  an  inadequate 
price,  he  must  first  do  equity  before  he  can  claim  equity,  by  ten- 
dering to  plaintiff  the  amount,  that  is  justly  due  film,  or  at  least, 
the  amount  of  the  purchase  money;  and  this  he  has  not  done  or 
offered  to  do. 

In  4  J.  C.  B.  118,  cited  by  defendant,  the  sale  was  set  aside 
upon  proof  of  actual  fraud,  but  only  upon  payment  of  the  whole 
debt  due  on  the  judgment,  all  incumbrances  paid  by  the  pur- 
chaser, and  all  improvements  made  on  the  property  by  him.  (6 
J.  C.  R.  205.)  This  Court  has  held,  after  a  thorough  and  most 
able  examination  of  the  authorities,  that  mere  inadequacy  of 
price  is  never  of  itself  sufficient  to  annul  a.  sale  on  execution,  but 
there  must  be  circumstances  showing  fraud  in  the  officer  making 
the  sale.    (Smith  v.  Randall,  6  Cal.  47,) 

The  case  of  Argenti  v.  San  Francisco,  was  one  of  actual  fraud, 
and  was  a  peculiar  case  in  itself,  and  does  not  conflict  with  Smith 
f;.  Randall. 

Tutile  £  Hillyer,  for  Respondent. 

The  Court  properly  dismissed  the  bill.  The  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  Under 
the  common  law,  a  chose  in  action  could  not'be  sold  on  execu- 
tion. (9  Johns.  96;  4  Id.  41;  H  Id.  351;  AUen  on  Sheriffs,  161; 
17  Mass.  263.) 

The  contract  or  debt  which  the  Sheriff  professed  to  sell  was 
not  for  the  payment  of  money  absolutely.  Blen's  demand  is  for 
unliquidated  damages,  for  failure  to  comply  with  the  contract 
These   damages  cannot  be  ascertained  except  by  a   verdiet 
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They  are  a  question  of  fact,  and  their  amonnt  rests  on  proof. 
No  one,  can,  therefore,  eay  what  was  sold.  As  well  might  an 
o£5cer  sell  a  demand  of  A  against  a  stage  company,  or  steam- 
boat company,  for  failure  to  comply  with  a  contract  of  affreight- 
ment  or  passage. 

The  return  of  the  Sheriff  shows  that  he  made  no  levy.  He 
did  not  have  possession  of  the  contract^  and  only  levied  on  the 
indebtedness,  as  mentioned  in  the  contract,  without  describing 
what  was  mentioned.  To  constitute  a  levy,  goods  must  be  in 
flie  immediate  view  of  the  Sheriff.  (19  Wend.  495;  8  Hill,  666; 
9  Barb.  619;  16  Id.  685.) 

The  property  must  be  present  and  in  the  view  of  those  at- 
tending the  sale.  (4  Barbour,  484,  485;  14  John.  852.)  Our 
statute  providea  a  way  in  which  the  Sheriff  may  have  a  choee 
m  action  in  view  of  those  attending  the  tsale.  He  must  return 
an  inventory  of  flie  property  attached,  and  if  the  person  owing 
the  debt  refuse  to  give  a  memorandum  he  may  be  taken  before 
a  Judge  and  compelled  to  return  ii  The  debtor  may,  also,  in 
the  same  way  be  compelled  to  deliver  up  any  notes  or  evidences 
of  the  debt 

The  Sheriff,  when  he  did  not  receive  bids  anything  propor- 
ti<med  to  the  value  of  the  property,  should  have  adjourned  the 
sale.     (Crocker,  Sheriff,  p.  201,  paragraph  474;  6  Sewell,  253:) 

A  choee  in  action  cannot  be  assigned  without  an  assignment 
of  the  writing;  if  so,  can  a  Sheriff  sell  without  possession  of 
the  contract?  (Palmer  «.  Merrill,  6  Cushing,  282;  Howe  «. 
Olenkworth,  17  Mass.  243.) 

A  demand  for  fourteen  thousand  dollars  is  sold  for  <me  hun- 
dred. It  is  bought  by  a  man,  too,'  out  of  whose  property  a  large 
proporiaon  of  it  must  be  collected,  if  'collected  at  all.  Inade- 
quacy of  price  alone  is  sufficient  to  authorize  a  Court  to  set  aside 
a  sale.  (See  12  Wend.  253 ;  6  Wend.  622 ;  18  Wend.  611 ;  1  Story's 
Eq.  Sec.  186,  Notes  6,  7;  Neilson  v.  McDonald,  6  John.  Oh.  B. 
205;  Howell  v.  Baker,  4  lb.  118.) 

BALDiwnr,  J.  delivered  the  opinion  of  the  Court — Fdeld,  J. 
toncnrring. 

The  main  question  in  this  case  is,  can  a  chose  in  action,  like 
ifaat  in  evidmoe^  be  sold  by  the  Sheriff  under  execution,  by 
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Tirtue  of  a  general  levy,  so  that  the  title  of  it  passee  to  the 
rendee.  Plaintifl  had  judgment  and  execution  against  Bkn  for 
fiome  seven  hundred  and  fifty  doUara,  and  issued  exeeutkui 
thereon,  which  the  Sheriff  returns^  levied  as  follows : 

^I  hereby  certify  that  I  received  this  annexed  execution 
March  23d«  1858,  and  by  virtue  of  its  oommaadSy  I»  im  said  day, 
levied  upon  all  right,  title,  interest,  and  claim,  of  Joshua  Blea, 
of,  in,  and  to,  a  certain  contract  or  agreement  executed  by  the 
Sear  Biver  and  Auburn  Water  and  Mining  CSompany,  by  JameB 
Neall,  President,  to  the  said  Joshua  Blen,  dated  the  fourteenth 
day  of  February,  1856,  for  the  payment  of  the  sum  of  fourteea 
thousand  five  hundred  dollars,  in  tiie  manner  specified  therein, 
and  also,  indebtedness  and  liability  of  the  said  Bear  Biver  snd 
Auburn  Water  and  Minii^  Company  to  the  said  Blen,  under  said 
eontacact^  or  in  any  other  way  by  delivering  perscrnally  to  H.  W. 
Bxouse,  Esq.  Managijog  Agent  of  said  Bear  Biver  and  Aubun 
Water  and  Mining  Company^  at  the  ofiSce  of  said  company,  ia 
the  town  of  Auburn,  ooonty  and  State  aforesaid,  a  copy  of  this 
azmexed  execution,  with  notioe  upon  said  execution  of  my  levy 
upon  said  interest,  right,  title,  and  claim,  of  said  Joshua  Blea^  «( 
in»  and  to,  said  contract,  and  also  upon  all  indebtedness  and  lia- 
bility of  the  company  to  said  Joshua  Bl^,  under  said  contraci^  or 
in  any  oUier  way; 

And,  after  giving  publio  and  lawful  notioe  lor  seven  day^  hj 
posting  notice  of  sale  in  three  public  places  in  the  town  ef  Aubon^ 
in  said  county  and  State,  I,  on  the  tdik  day  of  March,  a.  n.  1858, 
sold  at  public  auction,  in  front  of  the  Covrt-Houoe^  in  said  towa 
of  Aubnm,  county  and  State  aforeaaid,  said  right,  title,  interest, 
and  daim,  or  any  indebtedness  or  liability  und^  the  mentiooed 
contract,  or  in  any  oibkr  way,  of  Joshua  Bkn  from  the  Bear 
Biver  and  Auburn  Water  and  Mining  Oompany^  to  J.  B.  Crandall, 
for  the  sum  of  one  hundred  doUars,  oadi  in  hand  to  me  paid,  it 
being  the  highest  and  best  bid  made  for  said  property.  And  I 
also,  on  said  29ih  day  of  March,  A.  a  1858,  made  oat  and  gate 
to  said  J.  B.  Crandall  a  certificate  of  sale  of  said  property.  And 
m  this  80th  day  of  March,  ▲•  o.  1858,  I  have  applied  the  erne 
hundred  dollars  as  a  credit  on  this  annexed  execution,  for  tii^ 
part  satisfaction  of  the  same.    March  30th,  1858. 

OHABim'Sxm,  SbenS- 

By  L.  BvuJOOK,  TJnder  SherifE.'' 
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T\»  agreement  ofadaaed  to  ba?e  been  made  is  in  these  words: 
''The  Bear  Brrer  and  Anbnvn  Water  and  Mining  Company, 
for  and  in  eonsideration  of  the  diteh,  known  as  the  Tra(sy  Ba?ine 
and  MissisBippi  Bar  Ditch^  by  them  this  day  pnrchaaed  of  Joshna 
Blen,  and  in  considevation  of  the  inteimt  ckimed  and  held  by 
the  said  Bkn  in  the  Seals'  Ditch,  which  inteiest  in  said 
last  named  ditdi  the  said  Blen  has  this  day  assigiMd  te  said 
eompany  as  T;alQe  leceiTed^  premise  te  pay  to  said  Vkok  fourteen 
thousand  £76  hundred  doIlaiB,  as  fellows :  Two  thoasand  fi^ 
hundred  deDars  in  hbA,  and  twelve  tfaoresand  doUarn  in  the  raan- 
asr  following,  to  wit:  'Eimt,  the  expenses  of  keei»ng  said  ditches 
bi  good  worhing  orjter,  and  the  expenses  ef  employing  agents  to 
attend  to  said  ditches,  are  paid  out  of  the  proceeds  of  the  sale,  of 
the  water  from  said  ditches;  the  revenues  and  prc^ts  arising 
from  the  sales  of  water  from  said  ditches,  ever  and  above  said 
dbazges,  are  to  be  applied  te  the  liquidation  of  said  sum  of  twelve 
thousand  doUan^  until  the  whole  sum  is  paid;  and  te  hasten  and 
make  certain  the  timely  and  early  payment  of  said  sum  as  afoce- 
said,  said  company  promise  to  furnish  from  their  ditch,  to  be  used 
in  the  above  named  ditches,  so  much  water,  which,  added  to  the 
water  supplied  to  said  ditches  from  their  oiher  souroes,  shall  be 
snfiBcient  to  effect  sales  to  the  amoimt  of  one  thousand  dollazs 
per  month;  and  when  said  company  shall  fail  to  furnish  wat» 
as  aforesaid,  the  said  company  hereby  obligate  themselves  to  pay 
to  said  Blen  interest  at  the  rate  of  ten  per  cent  per  annum  on 
the  said  monthly  deficiency  until  met  by  receipts  by  sales  over 
and  above  the  one  thousand  per  month. 
CKven  this  10th  day  of  February,  1856. 

JaHSS  NfiALL^ 

President,  B,  B.  &  A*  W.  &  M,  Cto. 
Test,  0.  W.  Langdon.** 

Here  were  some  two  or  three  persons  at  the  sale,  and  the 
agreement  was  struck  off  for  one  hundred  dollars  to  plaintifE. 
The  agreement  was  not  present  at  the  sale,  nor  fully  explained 
to  the  bystanders.  The  plaintiff  was  a  stockholder  of  the  Bear 
Blver  Company,  against  which  company  a  suit  was  pending  by 
Blen  at  the  time  of  the  sale,  and  the  question  of  liabilily  of  the 
esanpany  on  this  agreement  was  in  oontroverqr* 
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The  contract  was  not  read  to  the  few  persons  present  at  the 
Sheriff's  sale^  nor  was  any  more  particular  description  made  than 
that  given  in  the  levy.  Section  124  of  the  Practice  Act  pioyides 
that  all  debts  due  the  defendant  and  all  other  property  may  be 
attached.  Section  217  —  debts  and  credits  and  other  property  not 
capable  of  manual  delivery,  may  be  levied  upon  by  execution. 
Section  220,  directs  the  Sheriff  to  collect  or  sell  the  things  in 
action.  Section  227  —  the  purchaser  of  personal  property  capable 
of  manual  delivery^  shall  receive  the  possession,  and  abo  a  cer- 
tificate of  sale  if  he  desires  it  Section  228,  provides  that  the 
Sttieriff  shall  execute  and  deliver  to  the  purdiaser  of  personal 
property  not  subject  to  manual  delivery  a  certificate  of  sale  and 
payment 

It  is  contended  by  tiie  Appellant  that  ehoses  in  action  are  Bub- 
ject  to  levy  and  sale  as  other  property,  and  certainly  some  coun- 
tenance seems  to  be  given  to  this  idea  as  well  by  the  provisions 
of  the  statute  as  the  cases  of  Adams  &  Go.  v.  Hackett  &  Ga  (7 
Gal.  187,)  and  Johnson  v.  Reynolds.  No  statute  could  be  more 
impolitic  or  more  imnecessary,  if  this  be  its  true  interpretation; 
for  the  exercise  of  the  right  must  necessarily  lead  to  the  most 
enormous  sacrifices  and  the  grossest  frauds;  and  effectual  modes 
are  already  provided  by  whicli  these  rights  of  property  can  be 
reached  by  the  creditor,  and  for  their  full  value,  as  well  as  by  a 
levy  and  sale  of  them.  It  is  contended  that  this  levy  may  be 
made,  not  upon  the  chose  in  action,  that  is,  upon  the  written 
contract  note,  etc,  but  upon  tiie  debt  —  that  is,  upon  a  mere  guess 
of  indebtedness,  and  that  this  levy  at  once  changes  the  property 
from  the  debtor  to  the  Sheriff,  and,  by  the  sale,  from  the  dieriff  to 
the  purchaser.  Of  course,  the  Sheriff  sells  in  every  such  esse, 
neither  knowing  himself,  nor  could  the  purchaser  know,  where 
the  note  was  —  whether  assigned  or  not  —  whether  there  were 
any  defenses  or  not  —  or,  probably,  whero  the  titie  of  the  note 
was,  or  what  its  value.  The  purchase  would,  in  such  instances, 
be  a  mere  gambling  speculation,  in  which  one  man  would  prob- 
ably be  ruined  if  the  chose  was  for  a  large  amount^  for  the  ben- 
efit of  some  speculator  having  secret  information  as  to  the  facts. 
It  is  contended,  further,  that  this  applies  not  only  to  liquidated 
claims,  but  to  unliquidated  —  to  every  sort  of  chose  in  action — we 
presume  to  executory  contracts  —  to  contingent  contracts  —  to  ff* 
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ery  sort  ol  contract  whereby  one  man  is  or  may  become  indebted 
to  another;  that  a  coTenant  of  warranty  may  be  thus  sold  and 
assigned,  bonds  of  indemnity,  open  accoonlSy  partnership  bal- 
ances, and  in  fine,  every  sort  of  remote  or  contingent  interest, 
in  snity  or  however  complicated.  According  to  this  theory,  a  chan« 
ef^Tj  suit  may  be  sold  out,  or,  perhaps,  even  a  claim  for  damages 
in  slander  or  assault  and  battery.  Before  we  give  our  sanction 
to  so  sweeping  and  destructive  a  construction  of  the  statute,  we 
must  be  very  thoroughly  convinced  the  terms  of  it  require  this 
interpretation.  The  common  law  recognized  no  such  notions, 
and  this  statute,  so  far  derogating  from  it»  is  to  receive  a  striet 
construction* 

If  we  concede  that  a  chose  in  action  is  the  subject  of  levy,  are 
we  authonzed  to  hold  that  the  chose  itself  need  not  be  levied  onP 
To  decide  that  there  may  be  a  mere  ideal  levy?  There  need  be 
nothing  tangible  and  physical,  or  a  reduction  to  actual  possession 
and  dominion  of  the  thing  itself  which  is  the  subject  of  the  levy  ? 
If  this  were  so  as  to  notes,  judgments,  etc  can  we  hold  that  con- 
tingent and  complicated  contracts  are  embraced  by  the  act,  and 
not  only  a  diose  in  action,  calling  for  a  definite  sum  without  any 
condition? 

But,  not  passing  on  these  points^  we  hold  when  the  paper  evi- 
dencing the  debt  is  not  present  to  be  assigned  to  the  purchaser, 
and  exhibited  to  the  bystanders,  that  at  the  very  least,  a  full 
and  accurate  description  of  the  particular  interest  and  chose  in 
action,  with  all  of  its  conditions  and  covenants,  and  a  full  ex- 
planation of  the  facts  which  determine  the  value  of  such  instru- 
ment or  contract,  must  be  given  by  the  levy  and  announced  at 
the  sale.  If  a  sheriff  could  sell  a  piece  of  property  —  as  a  horse 
running  loose  in  the  woods  —  we  suppose  no  one  would  doubt 
that  he  must  so  describe  it  as  to  give  some  idea  of  its  character, 
qualities,  and  value;  and  the  reason  is  not  less  for  requiring  such 
a  description  in  a  case  like  this  —  the  whole  value  and  motive  to 
purchase  depending  upon  this  description  and  these  facts — and, 
certainly,  if  a  bill  were  filed  to  enforce  such  a  purchase  as  the 
one  just  supposed,  the  defendant  might  set  up,  if  a  horse  worth 
a  thousand  dollars  were  sold  by  the  Sheriff,  in  the  presence  of 
three  persons,  for  a  dollar  —  that  the  sale  should  not  be  enforced. 
It  IS  0f  ^  the  essence  of  every  public  sale  that  there  be  a  descrip- 
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turn  sufficient  to  apprise  the  byvtandera^  with  reasonable  aoca- 
lacy,  of  what  is  Bold  or  offered.  It  will  be  aeen  by  reference  to 
the  levy  and  agreement  before  folly  set  out,  that  the  Sheriff  did 
not  pursne  tiiis  course;  and,  therefore^  no  title  whatever  paaeed 
by  this  sale. 
Judgment  affirmed. 


HOUSTON  V.  WILLIAMS  etA 

Tbm  Legltlatnn  cannot  rcoalre  tlie  Supreme  Court  to  cIto  the  tmmma  eC  Ita 
decisions  In  writing.  The  constitutional  duty  of  tne  Court  w  dtoeharged 
.by  the  rendition  of  Its  declslona. 

The  practice  of  giving  the  reasons  In  writing  for  Judgments  Is  of  modem 
origin.  And  It  Is  discretionary  with  the  Court  whether  It  giye  an  opinion 
upon  pronouncing  Judgment ;  and  If  giren,  whether  It  be  oral  or  in  writing. 

A  decision  of  the  Court  is  ita  Judgment,  the  opinion  la  the  reMvna  givea  lor 
that  Judgment  The  former  being  enterM  of  record  Iminediately,  can  only 
be  changed  apon  a  petition  for  rehearing  or  a  modiflcatlon.  The  latter  Is  the 
property  of  the  Judges,  subject  to  their  revision,  correction,  and  modification, 
until  it  is  transcribed  on  the  record  with  the  consent  of  the  writer,  when  it 
ceases  to  be  the  subject  of  change,  ezc^t  through  regular  proceedings  before 
the  Court  by  petition. 

The  records  of  Courts  ate  under  the  control  of  the  Judges  so  fto  as  essentlil 
to  the  proper  admlnlstratl<m  of  Justice^  and  this  control  la  beyond  the  reach 
of  leglslanon. 

The  Clerk  of  a  Conrt,  though  a  eonstltntlonal  officer,  la  anbjeet  to  ita  orders 
In  the  control  of  the  records.  The  Court  cannot,  witiiont  great  abum  of  iti 
powers,  take  from  the  Clerk,  In  any  way,  the  perquialtea  of  his  odlee  loff 
copies  of  opinions  uid  papers  on  flle, 

t 

Appbal  from  the  Third  District 

This  was  an  action  of  ejectment  The  defendant  recovered 
judgment  in  the  District  Conrt  On  appeal,  the  judgment  was 
reversed  by  the  Supreme  Oonrt  from  the  bench  —  no  opinion  in 
writing  being  delivered.  The  reasons  for  the  decision  were  stated 
orally.  The  cotmsel  for  plaintiff  afterwards  presented  a  petition 
asking  the  Conrt  to  file  a  written  opinion. 

WiUiam  T.  Wallace,  for  Petitioner, 

Spencer  S  Rhodes,  for  Bespondent 

Field,  J.  delivered  the  opinion  of  flie  Oomrt— Itaonr,  C.  X 

eoncnmng* 

At  the  present  term  the  judgment  in  fliis  oais  was  ravened, 
without  any  opinion  being  given  setting  forth  the  reasons  for  tfao 
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reveMal.  The  Appellant  now  moves  the  Conrt  to  file  an  opinion, 
and  cites  Section  69  of  the  statute  of  May  15th,  1854,  amending 
the  Practice  Act,  which  provides  that  "all  decisions  given  upon 
an  appeal  in  any  Appellate  Conrt  of  this  State,  shall  be  given  in 
writing,  with  the  reason  therefor,  and  ffled  with  the  Clerk  of  the 
Coitrt,^'  except  in  cases  tried  in  the  County  Court,  on  appeal  from 
a  Justice's  Court 

The  provision  of  the  statute  had  not  been  overlooked  when 
the  decision  was  rendered.  It  is  but  one  of  many  provisions 
anbodied  in  different  statutes  by  which  control  over  the  Judi- 
ciary department  of  the  government  has  been  attempted  by  leg- 
islation. To  accede  to  it  any  obligatory  force,  would  be  to  sanc- 
tion a  most  palpable  encroachment  upon  the  independence  of 
this  department  If  the  power  of  the  Legislature  to  prescribe 
the  mode  and  manner  in  which  the  Judiciary  shall  discharge 
their  oflScial  duties  be  once  recognized,  there  will  be  no  limit  to 
the  dependence  of  the  latter.  If  the  Legislature  can  require  the 
reasons  of  our  decisions  to  be  stated  in  writing,  it  can  forbid 
their  statement  in  writing,  and  enforce  their  oral  announcement, 
or  prescribe  the  paper  upon  which  they  shall  be  written,  and  the 
ink  which  shall  be  used.  And  yet  no  sane  man  will  justify  any 
each  absurd  pretension,  but  where  is  the  limit  to  this  power  if 
its  exercise  in  any  particular  be  admitted? 

The  truth  is,  no  such  power  can  exist  in  the  Legislative  De- 
partment, or  be  sanctioned  by  any  Court  which  has  the  least  re- 
spect for  its  own  dignity  and  independence.  In  its  own  sphere 
of  duties,  this  Court  cannot  be  trammeled  by  any  legislative  re- 
attictions.  Its  constitutional  duty  is  discharged  by  the  rendition 
of  decisions.  The  Legislature  can  no  more  require  this  Court 
to  state  the  reasons  of  its  decisions,  than  this  Court  can  require, 
for  the  validity  of  the  statutes,  that  the  Legislature  shall  accom- 
pany them  with  the  reasons  for  their  enactment  The  princi- 
ples of  law  settled,  are  to  be  extracted  from  the  records  of  the 
cases  in  which  the  decisions  are  rendered.  The  reports  are  full 
of  adjudged  cases,  in  which  opinions  were  never  delivered.  The 
facta  are  stated  by  the  Beporter,  with  the  points  arising  thereon, 
snd  are  followed  by  the  judgments  rendered,  and  yet  no  one 
erer  doubted  that  the  Courts,  in  the  instances  mentioned,  were 
diflchaiging  their  entire  constitutional  obligationa.    (See,  by  way 
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of  illustration^  Cases  in  1  Day's  Comk  Seports;  in  1  Brocken- 
boroTigh's  Va.  cases;  and  in  4  Harris  &  McHenry's  Maryland 
Beports.) 

The  practice  of  giving  the  reasons  uy  writing  for  judgments, 
has  grown  into  use  in  modem  tim^.  Formerly,  the  reasons,  if 
any  were  given,  were  generally  stated  orally  by  the  Judges,  and 
taken  down  by  the  Reporters  in  short  hand.    (1  Blackstone,  71.) 

In  the  judicial  records  of  the  King's  Courts,  **  the  reasons  or 
causes  of  the  judgment,''  says  Lord  Coke,  ^^are  not  expressed, 
for  wise  and  learned  men  do,  before  they  judge,  labor  to  reach  to 
the  depth  of  all  the  reasons  of  the  case  in  question,  but  in  their 
judgments  express  not  any;  and,  in  truth,  if  Judges  should  set 
down  the  reasons  and  causes  of  their  judgments  within  eveiy 
record,  that  immense  labor  should  withdraw  them  from  the  neces- 
sary service  of  the  commonwealth,  and  their  records  should 
grow  to  be  like  ElepharUini  Libri,  of  infinite  length,  and,  in  mine 
opinion,  lose  eomowhat  of  their  present  authority  and  reverence; 
And  this  is  also  worthy  for  learned  and  grave  men  to  imitate.'' 
(Coke's  Bep.  Part  8,  Pref.  6.) 

The  opiniona  of  the  Judges,  setting  forth  their  reasons  for 
their  judgments,  are,  of  course,  of  great  importance  in  the  in- 
formation they  impart  aa  to  the  principles  of  law  which  govern 
the  Court,  and  should  guide  litigants;  and  right-minded  Judges, 
in  important  cases  —  when  the  pressure  of  other  business  will 
permit  —  will  give  such  opinions.  It  is  not  every  case,  however, 
which  will  justify  the  expenditure  of  time  necessary  to  write  an 
opinion.  Many  cases  involve  no  new  principles,  and  are  ap- 
pealed only  for  delay.  It  can  serve  no  purpose  of  public  good 
to  repeat  elementary  principles  of  law  which  have  never  been 
questioned  for  centuries.  The  Court  must  therefore  exercise  its 
own  discretion  as  to  the  necessity  of  giving  an  opinion  upon  pro- 
nouncing judgment,  and  if  one  is  given,  whether  it  shall  be 
orally  or  in  writing.  In  the  exercise  of  that  discretion,  the  au- 
thority of  the  Court  is  absolute.  The  legislative  department  is 
incompetent  to  touch  it. 

With  the  expression  of  these  views,  we  might  close  this  opin- 
ion, by  denying  the  motion,  but  it  will  not  be  impertinent  to  the 
matter  under  consideration,  to  say  a  few  words  as  to  the  control 
ef  the  Court  over  its  opinions  and  recorda.    There  foe  some  mis- 
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apprehensions  on  the  subject,  arising  chiefly  from  a  confusion  of 
terms,  and  from  a  misconception  of  the  relation  of  the  different 
departments  of  Qovemment  to  each  other,  and  the  entire  inde- 
pendence in  its  line  of  duties  of  the  Judiciary.  The  terme  ^  opin- 
ions" and  "  decisions/**  are  often  confounded,  yet  there  is- a  wide 
difference  between  them,  and  in  ignorance  of  this,  or  by  over^ 
looking  it,  what  has  been  a  mere  revision  of  an  opinion,  has  been 
sometimes  regarded  as  a  mutilation  of  a  record.  A  decision  of 
the  Court  is  its  judgment,  the  opinion  is  the  reasons  given  for 
that  judgment.  The  former  is  entered  of  record  immediately 
upon  its  rendition,  and  can  only  be  changed  through  a  regular 
application  to  the  Court,  upon  a  petition  for  a  re-hearing,  or  a 
modiflcation.  The  latter  is  the  property  of  the  Judges,  subject 
to  their  revision,  correction,  and  modification,  in  any  particular 
deemed  advisable,  until,  with  the  approbation  of  the  writer,  it 
is  transcribed  in  the  records.  In  the  haste  of  composition,  some 
errors  will  occur;  in  the  copying,  several;  in  the  printing,  many. 
There  will  also  be  at  times^  expressions  of  opinion  on  incidental 
questions,  too  strong  and  unqualified.  All  these  errors,  whether 
in  language,  form,  or  substance,  should  be  corrected  before  a 
publication  is  permitted,  as  an  authoritative  exposition  of  the 
law,  and,  as  such,  binding  upon  the  Court  The  power  of  enforc- 
ing a  correct  publication,  when  the  publication  is  authorized, 
cannot  reasonably  be  denied.  In  no  civilized  State,  except  in 
California,  has  the  existence  of  this  power  ever  been  doubted. 
Every  Judge,  from  the  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  down,  claim  and  exercise,  without  question, 
the  right  of  revision,  including  thereby  modification  and  partial 
suppression  of  his  opinions.  In  the  recent  case  in  relation  to 
the  Sutter  grant,  we  are  informed  that  application  was  made  for 
a  copy  of  the  opinion  delivered,  and  that  the  application  was  re- 
fused, on  the  ground  that  Mr.  Justice  Campbell,  who  delivered  it, 
wished  to  revise  it  before  it  left  the  Clerk's  office.  When  the 
opinions  have  been  revised  and  finally  approved  and  recorded, 
then  they  cease  to  be  the  subject  of  change.  They  then  become 
like  judgment  records,  and  are  beyond  the  interference  of  the 
Judges,  except  through  regular  proceedings  before  the  Court  by 
petition. 

The  records  of  the  Courts  are  necessarily  subject  to  the  eon^ 
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trol  of  the  Judges,  so  far  as  may  be  essential  to  the  proper  ad- 
ministration of  justice.  The  Court  hears  arguments  upon  its 
records;  it  decides  upon  its  records;  it  acts  by  its  records;  its 
openings,  and  sessions,  and  adjoumments,  can.be  proved  only 
by  its  records;  its  judgments  can  only  be  eyidenced  by  its  rec- 
ords; in  a  word,  without  its  records,  it  has  no  vitality.  Leg- 
islation, which  could  take  from  its  control  its  records,  would 
leave  it  impotent  for  good,  and  the  just  object  of  ridicule  and 
contempt.  The  Clerk,  it  is  true,  is  a  constitutional  office — not 
fubject  to  appointment  or  removal  by  the  Court — but  subject,  in 
the  control  of  the -records,  to  its  orders.  It  is  true  the  Court 
cannot,  without  great  abuse  of  its  powers,  take,  directly  or  in- 
directly, from  the  Clerk,  the  perquisites  of  his  office  for  copies  of 
opinions,  and  papers  on  file,  nor  authorize  the  destruction  or 
mutilation  of  any  of  the  records,  but,  subject  to  these  limitations, 
it  must  necessarily  exercise  control  that  justice  may  be  done  to 
litigants  before  it. 

The  power  over  our  opinions  and  the  records  of  our  Court  we 
shall  ezerdse  at  all  times  while  we  have  the  hohor  to  sit  on  the 
Bench,  against  all  encroachments  from  any  source,  but  in  a  man- 
ner, we  trust,  befitting  the  highest  tribunal  in  the  State.  We 
cannot  possibly  have  any  interest  in  the  opinions  except  that 
they  shall  embody  the  results  of  our  most  mature  deliberation, 
and  be  presented  to  the  public  in  an  authentic  form,  after  thej 
have  been  subjected  to  the  most  careful  revisioiL 

Motion  denied. 


DTTMPHT  ft  miiDRITH  v.  GUINDON  et  aJ. 

Vbs  wordfi  *'  matter  In  dlspnte  "  In  section  4  of  Artlel*  6  of  tiM  GonftitiitlflS, 
conferring  Juriedletlon  on  the  Sopreme  Conrt*  mean  the  raldeet  of  Uticatioa 
—  the  matter  for  which  suit  la  brought. 

Oosta  of  suit  form  no  part  of  the  maCter  In  dlapate.  The  appellate  Jorlidle* 
tlon  of  thii  Court  In  caeee  of  mere  monej  demands,  not  bivolTlng  the  legality 
of  any  tax,  toll,  Impost,  or  municipal  fine,  can  be  ezerdaed  only  when  the 
amount  for  which  suit  Is  brought  exceeds  two  hnndred  doUara. 

dordon  V,  Boss,  2  Cal.  lSe»  overmled. 

Appbal  from  the  County  Court  of  Tuolumne  County. 

Aetion  in  a  Justicei^s  Court  an  a  note  and  aooount  amounting 
to  ninety-eight  dollars  and  ninely-one  cents.    Judgment  for  de- 
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fcndmt  for  costs,  seventy-six  dollars  and  fifty-fiye  eeats.  Plaintiff 
appealed  to  the  County  Courts  wbere  iliB  judgment  below  was 
reversed  and  a  new  trial  ordered  in  that  Oonrt  In  the  Coanty 
Conrt  a  nonsuit  was  first  granted,  and  afterwards,  on  motion  to 
set  it  aside,  judgment  final  was  rendered  for  defendants  for  costs, 
ninety  dollars  and  ten  oents,  whioh  includes  a  part  of  the  costs 
in  the  Justice's  Court    Plaintifb  appeal  to  the  Supreme  Court 

ff.  P.  Barbsr,  for  Appellants, 

This  Court  has  jurisdiction.  The  note  sued  on  in  the  Jus- 
tice's Court  being  ninety-eight  dollars  and  ninety-one  cents;  the 
costs  paid  by  plaintiffs,  seventy-six  dollars  and  fifty-five  cents; 
and  the  costs  in  the  County  Court,  ninety  dollars  and  ten  cents; 
in  all  two  hundred  and  sixty-five  dollars  and  fifty-six  cents,  con- 
stitute the  amount  in  dispute.  (Gordon  v.  Eoes,  2  Cal.  166;  7 
Peters  TJ.  S.  647;  16  Peters  XT.  S.  97.) 

2/.  Quint,  and  Robinson,  Beaity  S  Heacock,  for  Respondents,  ar- 
gued: 

First  -^  That  in  estimating  the  amount  in  dispute,  the  item  of 
seventy-six  dollars  and  fifty-five  oents,  costs  in  the  Justice's 
Court,  should  not  be  included,  because  when  the  County  Court 
ordered  a  trial  de  novo  the  judgment  for  costs  became  a  nullity. 
(Campbell  v.  Howard,  5  Mass.  378;  Keen  v.  Turner,  lb.  266,); 
And  that  as  the  original  demand,  ninety-eight  dollars  and  ninety- 
one  cents,  added  to  the  costs  in  the  County  Court,  ninety  dol- 
lars and  ten  cents,  fell  below  two  hundred  dollars,  this  Court 
had  no  jurisdiction. 

Second  —  That  the  true  rule  was  for  this  Court  not  to  entertain 
jurisdiction  except  in  cases  where  two  hundred  dollars,  over  and 
above  costs,  are  involved. 

Fqld,  J.  delivered  the  opinion  of  the  Court— Txbbt,  C.  J< 
eoncurring. 

This  action  was  brought  originally  in  a  Justice's  Court,  where 
the  defendant  obtained  judgment  for  seventy-six  dollars  and 
fifty-five  cents  costs,  llie  demand  claimed  in  the  complaint  is 
ninety-eight  dollars  and  ninety-one  cents.  On  the  trial  upon  ap- 
peal in  the  County  Court  the  plaintiff  was  nonsuited  and  judg- 
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ment  was  entered  agaiiiBt  him  for  ninety  dollars  and  ten  cents 
costs.  From  this  judgment  the  appeal  is  taken,  and  the  propo- 
sition presented  is,  whether  this  Gonrt  possesses  any  appellate 
jnrisdiction  to  entertain  it;  and  the  solution  of  Ihe  proposition 
depends  upon  the  question  whether  costs  can  properly  be  ccm- 
eidered  as  forming  any  part  of  the  matter  in  dispute  between 
the  parties. 

Section  4  of  Article  6  of  the  Constitution  provides  that  **the 
Supreme  Court  shall  have  appellate  jurisdiction  in  all  cases  when 
the  matter  in  dispute  exceeds  two  htmdred  dollars;  when  the 
legality  of  any  tax,  toll,  or  impost,  or  municipal  fine,  is  in  ques- 
tion, and  in  all  criminal  cases  amounting  to  felony,  on  questions 
of  law  alone;**  and  in  Conant  v.  Conant,  (10  Cal.  253,)  we  con- 
strued this  section  to  mean  that  the  Court  possesses  appellate 
jurisdiction  in  all  cases;  provided,  that  when  the  subject  of  liti- 
gation is  capable  of  pecuniary  computation,'  the  matter  in  dis- 
pute must  exceed  in  yalue  or  amount  two  hundred  dollars,  unless 
flie  legality  of  a  ta:c,  toll,  impost^  or  municipal  fine,  is  drawn  in 
question.  By  matter  of  dispute,  is  meant  flie  subject  of  litiga- 
tion. It  can  have  no  other  rational  meaning.  It  is  the  suittor 
for  which  suit  is  brought  —  the  matter  upon  which  issue  is  joined, 
and  in  relation  to  which  witnesses  are  examined,  juries  are  called, 
and  the  verdict  is  rendered  The  costs  are  merely  incidental  to 
the  suit.  It  is  not  for  them  the  action  is  brought  or  defended,  or 
upon  them  the  witnesses  are  examined  or  the  jury  pass.  We 
are  aware  of  the  decision  in  Gordon  v.  Boss,  (2  Cal.  156,)  and  if 
any  reason  were  wanting  for  overruling  it  as  authority,  aside  from 
the  inherent  defect  in  the  reasoning  of  the  opinion,  it  is  to  be 
found  in  the  practical  operation  of  the  decision,  which  has  been, 
to  a  great  extent,  to  destroy  the  limitation  expressly  imposed 
by  the  Constitution  upon  appeals  to  this  Court,  in  cases  under 
two  hundred  dollars.  It  has  led  to  appeals  in  cases  of  money 
demands  where  the  amount  claimed  was  less  than  one  hundred 
dollars,  as  in  the  present  case,  to  the  manifest  departure  from  the 
intention  and  language  of  the  Constitution.  That  instrument 
allows  appeals  when  the  legality  of  a  tax,  toll,  impost,  or  muni- 
cipal fine,  is  in  question,  without  reference  to  the  actual  amount 
claimed,  but  in  money  demands  under  two  hundred  dollars^  in- 
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volving  no  such  question,  it  leaves,  and  we  think,  wisely,  the  remedy 
of  the  parties  to  their  own  appeal  to  the  County  Court. 

Our  conclusion,  then,  is  that  the  costs  of  a  suit  fonn  no  part 
of  the  matter  in  dispute;  that  to  the  exercise  of  the  appellate 
jurisdiction  of  this 'Court  in  cases  of  mere  money  demands  not 
involving  the  legality  of  any  tax,  toll,  impost,  or  municipal  fine, 
the  amount  for  which  suit  is  brought  must  exceed  two  hundred 
dollars,  and,  as  a  consequence,  that  no  appeal  lies  in  the  present 
caae. 

Appeal  dismissed. 


BEADY  V.  EETNOLDS, 

WHsm  a  promlMory  note  was  made  payable  to  fiL  and  prerloasly  to  Ita 
delWery  to  tbe  payee,  was  Indorsed  for  the  aeeommodatlon  of  the  maker, 
by  H.  and  brother  and  defendant,  upon  an  agrreement  of  the  Indorsers  with 
each  other  that  each  would  become  surety  if  tbe  other  would ;  Held,  that  the 
Indorsers  were  guarantors  and  were  Jointly  and  not  severally  liable,  in  a  suit 
by  the  payee,  or  a  third  person  taking  the  note  after  maturity. 

■Po  create  a  several  liability,  express  words  are  necessary. 

Tb€  decision  of  this  Court  in  KIggs  v.  Waldo,  2  Cal.  486,  only  goea  to  Che 
azteot  of  holding  that  a  notice  of  protest  is  aa  assentlal  to  charge  a 
guarantor  as  an  Indorser. 

Qmmre:  Whether  tbe  Intimation  of  tbe  Court  in  that  case  as  to  there  being  no 
distinction  between  tbe  undertaking  of  an  Indorser  and  that  of  a  guarantor. 
Is  correct.  Tbe  contract  of  Indorsement  Is,  primarily,  that  of  transfer; 
tbe  contract  of  goamnty  Is  that  of  security. 

A  judgment  against  one  or  more  joint  guarantors  of  a  note  bars  the  action 
against  tbe  others.  When  the  contract  Is  Joint,  and  not  joint  and  aeveralt 
the  entire  cauaa  of  action  is  merged  in  the  judgment. 

Appeal  from  the  Fourth  District. 

Plaintiff  had  judgment  below,  and  defendant  appealed. 
The  facts  appear  in  the  opinion  of  the  Court 

Heydenfeldt  and  Papy  for  Appellant 

Charles  E.  S.  Witliams,  for  Respondent. 

Field,  J.  deliyeied  the  opinion  of  the  Court -— Tekry,  C.  J. 
concurring. 

This  action  is  brought  to  charge  the  defendant  as  indorser 
open  a  promissory  note  of  one  Minier.  The  note  is  payable  to 
cme  William  Smith,  and  previously  to  its  delivery  to  the  payee, 
was  indorsed  by  Harper  and  brother  and  the  defendant  These 
parties  were  accommodation  indorsers;  they  placed  their  names 
on  the  paper  to  assist  the  maker  in  obtaining  money  upon  it 
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The  indoiBement  was  made*  b;  them  upon  an  agreement  with 
each  other  that  they  woald  each  become  mretj  if  the  other 
would,  or,  in  other  wprda,  that  they  would  become  sureties  to- 
gether. The  indorsemeiit  is  not  evidence  of  any  title  in  the 
parties,  or  of  any  transfer  thereof;  it  is  of  an  irregular  charac^ 
ter,  not  made  in  the  usual  course  of  business,  and  is,  in  fact, 
nothing  more  than  a  guaranty.  It  is  of  no  consequence  whether 
the  name  of  Reynolds  was  in  fact  signed  before  or  after  that  of 
the  Harpers,  as  the  undertaking  of  all  must  be  regarded  as  joint, 
as  much  so  as  if  they  had  signed  the  contract  on  a  distinct 
and  separate  instrument  Had  they  signed  a  promissory  note, 
their  contract  would,  of  course,  have  been  regarded  as  joint,  and 
not  several,  and  it  is  only  by  overlooking  the  fact  that  they  are 
not  regular  indorsers,  but  guarantors,  that  any  doubt  can  be  sug- 
gested of  their  joint  liability.  Over  their  names  a  contract  of 
guaranty  could  have  been  written  in  terms,  and  its  construction 
would  necessarily  have  been  that  it  was  joint,  and  not  several, 
for  it  is  a  settled  principle  that  there  must  be  eicpress  words  to 
create  a  several  liabUily.  (Chitty  on  Contracts,  96;  1  Chitty's 
Plead.  41.)  The  dfecision  of  this  Court  in  Riggs  v.  Waldo,  (2  CaL 
48S,)  only  goes  to  the  extent  of  holding  that  a  notice  ci  pro- 
test is  as  essential  to  charge  a  guarantor  as  an  indorser.  It  does 
not  change  the  previous  rule  in  relation  to  guarantors  in  any  other 
respect.  There  are  words,  it  is  true,  in  the  opinion  which  lead 
to  the  inference  that  the  distinguished  Judge,  who  delivered  it, 
considered  the  distinction  between  the  undertaking  of  an  indorser 
and  that  of  a  guarantor,  more  nice  and  subtle  than  solid  and  just 
In  this  we  may  differ  from  him,  for  we  are  disposed  to  r^ard  liie 
undertaking  of  the  two  as  materially  different  The  contract  of 
both  is  conditional,  but  the  conditions  are  unlike.  The  contract 
of  indorsement  is  primarily  that  of  transfer;  the  contract  of  guar- 
anty is  that  of  security.  It  is  unnecessary,  however,  to  question 
the  language  or  reasoning  of  the  opinion —  the  case  only  decides 
that  notice  of  protest  is  equally  necessary  to  fix  the  liability  of  a 
guarantor  as  to  fix  that  of  an  indorser. 

The  undertaking  of  the  Harpers,  and  the  defendant  being 
then  r^arded  as  joint,  the  principal  question  raised  npon  the 
appeal  is  susceptible  of  a  ready  solution.  The  payee  sued  the 
Harpers  upon  the  guaranty^  and  recovered  judgment    The  ea-' 
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tire  contract  was  merged,  in  that  judgment.  The  defendant  was 
not  made  a  party  to  the  enit^  and  as  he  was  only  liable  jointly 
with  the  Harpers^  the  effect  of  the  judgment  was  to  relieve  him 
of  all  reaponsibility.  The  payee  could  not  have  maintained  a 
suit  subsequently  against  the  defendant^  and  thd  assignment  of 
the  note  gave  to  the  plaintiff  no  greater  rights  than  the  payee 
possessed.  There  is  no  rule  better  settled  than  that  a  judgment 
against  one  on  a  joint  contract  of  several,  bars  the  action  against 
the  others,  even  though  the  latter  were  dormant  partners  un- 
known to  the  plaintiff  when  the  original  action  was  brought. 
(Smith  V.  Black,  9  Seargt.  &  Bawle,  142;  Ward  v.  Johnson,  13 
Mass.  148.)  When  the  contract  is  joint,  and  not  joint  and  sev* 
eral,  the  entire  cause  of  action  is  merged  in  the  judgment.  The 
joint  liability  of  the  parties  not  sued  with  those  against  whom 
the  judgment  has  passed,  being  gone,  their  entire  liability  is  ex- 
tinguished. They  cannot  be  sued  separately,  for  they  have  in« 
curred  no  several  obligation;  th^  cannot  be  sued  jointly  with 
the  others,  because  judgment  has  been  already  rendered  against 
the  latter,  who  would  otherwise  be  subject  to  two  suits  for  the 
same  matter.  (See,  also.  Pierce  v.  Kearney,  5  Hill,  86;  Taylor 
9.  Claypool,  6  Black.  557.) 

The  views  we  -have  taken  go  to  the  marrow  of  the  case,  and 
render  it  unnecessary  to  consider  the  other  positions  urged  upon 
our  attention. 

Judgment  reversed  and  cause  remanded. 


OBTMAN  H  oJ.  v.  DIXON  $t  oL 

QciBT :  Whether  ft  water  rffirht,  to  iwm  the  leffoi  title  from  irrantor  to  grft]iti% 
the  prpmlae*  belns  In  adverse  poBsessloii,  mmt  he  oonveyed  by  deed? 

Any  contract  executed  which  passes  the  equitable  right  to  a  ditch  and  the 
nee  of  the  water  appurtenant  to,  or  connected  with,  the  dlteh,  as  the  prop* 
ertjr  of  the  grantee,  is  enough  to  Insure  to  him  the  rights  for  which  ne 
stimulated  as  against  an  adverse  claimant 

The  difference  between  Instruments  sealed  and  unsealed  is.  at  this  day,  a 
mere  unmeaning  and  ailiitrary  dlattnction  made  hy  technical  law,  unsustained 
by  reason.  By  the  common  law,  the  equitable  title  to  realty  may  be  con- 
veyed by  instrument  not  under  seal,  if  otherwise  tnffldent;  and  this 
equitable  title,  accompanied  by  possession,  is  sufficient  under  our  system 
to  give  the  right  of  possession. 

OMer  our  system,  probably,  an  action  can  be  maintfiina  upon  any  title  legal 

"  "  I  plaint* 


or  equitable,  or  upon  an  Instrument,  sealed  or  unsealed,  whleh  entltlea 

—  to  the  '  -^ •-   '' — ^ '  -  ^^     '-'■ 

you 


Iff  to^Uie  ik>8se8«Jon  of  the  property  In  dispute  aa  against  the  defendant. 
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In  a  proceeding  In  ^alty  an  equitable  title  la  as  good  aa  a  legal  tlUe,  altber  for 

defense  or  recovery.  • 

A  prior  appropriator  of  the  water  nf  a  atream  for  mill  pnrpoeea  la  entitled 

to  it  to  the  extent  appropriated,  and  for  those  purposes  to  ^e  exclusion  of 

any  subsequent  appropriation  of  It  for  the  same  or  any  other  parpose. 
But  the  extent  of  the  right  depends  on  the  nature  and  uses  of  the  appropriation. 
If  he  suifers  a  portion  of  the  water,  or  the  body  of  It,  after  nuinlng  the  mlil, 

to  go  on  down  its  accustomed  course,  persons  below  may  appropriate  this 

residuum  so  as  tp  make  It  a  vested  ri^t. 
No  distinction  can  be  drawn  between  a  mill  owner  and  a  miner  as  to  their  rights 

in  appropriating  water. 
Query:  Whether  a  party,  by  erecting  a  mill  and  dam,  becomes  entitled  to  the 

water  in  specie,  and  whether  he  is  entitled  to  anything  more  than  the  use  of 

the  water  as  a  motive  power  —  whether  there  may  not  be  aa  appropriation 

of  a  mere  use  of  the  water  as  well  as  an  appropriation  of  it  aa  property 

for  sale? 
In  equity  cases,  where  the  proofs  are  oonfilctlngt  tha  liadlnga  wUl  not  uaaaUy  he 

disturbed. 

Appeal  from  the  Tenth  District 

The  facta  appear  in  the  opinion.    The  Court  below  decreed: 

1st.  That  defendants  were  first  entitled  to  the  water  flowiiig 
in  Mill  Creek  for  the  use  of  their  saw-mill. 

2d.  That  plaintiffs  were  entitled  to  the  use  of  a  sufficient  quan- 
tity of  the  water  of  the  stream  to  fill  and  supply  their  Ditch  No. 
2 J  at  such  times  as  the  defendants  were  not  using  the  same  to 
propel  their  mill. 

3d.  That  plaintiffs  were  entitled  to  the  water  to  fill  their  Ditch 
No.  2,  in  preference  to  the  ditch  of  defendants^  No.  3. 

4th.  That  when  plaintiffs'  ditch  is  filled  according  to  its  ca- 
pacity to  contain  water,  then,  if  there  remain  any  surpbs  of 
water  fiowing  in  the  stream,  the  defendants  are  entitled  to  have 
auch  surplus. 

Defendants  appeaL 

E.  D.  Wheeler,  for  Appellants. 

1st.  Can  the  legal  title  to  a  water  right  pass  by  a  bill  of  sale 
not  under  seal?  As  a  legal  proposition^  this  is  too  clear  to  need 
much  argument.  A  water  right  is  a  fhing  lying  in  grant,  and 
can  be  conveyed  only  by  deed  under  seal.  The  authorities  all 
agree  on  this  point  It  is  a  rule  as  firmly  established  as  any 
principle  of  the  common  law.  The  common  law  rule  upon  this 
subject  was  expressly  adopted  in  this  State  in  Hill  v.  Newman, 
5  Cal.  445.  The  same  rule  is  laid  down  in  BuUen  «.  Bunnds^  8 
N.  H.  261,  262;  Fentiman  v.  Smith,  4  East,  107;  Carson  p.  Bla- 
zer, 2  Binney,  490;  Thompson  v.  Gregory,  4  Johns.  83;  Angell 
on  Water  Courses,  Sees.  168-171. 
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Defendants  had  a  right  to  change  the  point  of  diyersion  from 
the  main  stream,  provided  only  such  change  did  not  impair  the 
rights  of  others.  In  this  case  the  same  quantity  of  water  was 
taken^  and  hence  no  one  was  injured.  The  fact  that  defendants 
did  not  always  use  all  the  water  they  were  entitled  to  at  their 
mill  amounts  to  nothing.  (Angell  on  Water  Courses,  Sec.  230.) 
That  a  party  may  change  the  mode,  object,  and  place,  of  using  a 
water  right,  so  that  the  quantity  be  not  increased.  (See  Whittier 
V.  Coch.  Man.  Co.  9  N.  H.  468;  BuUen  v.  Runnels,  2  N.  H.  265; 
Johnson  v.  Rand,  6  N.  H.  22;  Saunders  v^  Newman,  1  Bam.  & 
Aid.  268;  Bigelow  v.  Battle,  15  Mass.  313;  Kelly  v.  Natoma 
Water  Co.  6  Cal.  106;  Maoris  v.  Bicknell,  7  CaL  261;  Angell 
on  Water  Courses,  Sections  227,  228,  229;  14  Mees.  ft  Wels.  789; 
Tyler  v.  Wilkinson,  4  Mason,  397;  Palmer  v.  Mulligan,  8  Gaines, 
807.) 

Beardan  £  Smith,  for  Respondents. 

The  question  whether  a  water  right  can  pass,  except  by  deed, 
does  not  arise  in  this  case,  because  there  is  no  issue  as  to  the 
owxiCTship  of  the  ditch.  Besides,  if  no  writing  at  all  had  been 
executed  the  respondents  are  in  possession,  and  had  been  for  years 
prior  to  the  commencement  of  this  action,  and  certainly,  their 
possession  will  enable  them  to  maintain  an  action  against  a 


The  authorities  cited  by  the  Appellants'  coxmsel  are  not  appli- 
'Cable  to  a  case  of  this  kind.  In  those  cases  the  right  to  use  the 
water  followed  the  ownership  of  the  soil  over  which  it  ran,  and 
was  an  incident  thereto;  but  in  this  State,  and  particularly  in  the 
mountains  and  mineral  regions,  the  right  to  the  use  of  the  water 
is  acquired  by  prior  appropriation  and  user  only,  and  this  is  the 
only  notice  that  third  parties  can  have  of  such  a  right  in  any  one. 

Appellants'  second  point  amounts  to  this,  that  one  who  hap- 
pens to  be  the  first  appropriator,  no  matter  at  what  point  on  a 
stream,  has  the  right  at  any  time,  by  virtue  of  his  naked  appro- 
priation and  possession,  to  abandon  his  original  location  and  di- 
vert the  water  at  any  point  higher  up  the  stream,  notwithstand- 
ing others  may  have,  in  the  meantime,  at  intermediate  points, 
erected  improvements  and  appropriated  the  water  to  useful  pup- 
poses,  and  thus  completely  cut  off  such  intermediate  parties;  thia 
cannot  be  done. 
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Octmiui  et  of.  V,  Dlson  ^  «!• 

The  authorities  cited  by  Appdlante  hare  no  bearing  upon  the 
case,  so  far  as  we  have  been  able  to  discover;  they  only  go  to 
the  extent  of  deciding  that  one  may  turn  the  water  out  of  the 
stream  at  a  point  below  his  original  pkce  of  diyersion,  provided 
he  injure  no  one  else.  This,  so  far  as  our  ease  is  concemod.  we 
are  willing  to  admit 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Tsbst,  0.  J. 

concurring. 

Bill  filed  for  an  injunction  against  the  defendants,  to  lestnin 
them  from  turning  the  waters  of  a  stream,  called  Mill  Creek, 
into  a  ditch  constructed  by  them,  known  as  Ditch,  No.  8,  as  marked 
on  the  map  accompanying  the  pleadings. 

Two  main  questions  arise  on  the  record:  1st.  Can  a  wattf 
right  be  conveyed  by  a  bill  of  sale  not  under  seal?  and,  2d.  Has 
the  prior  locator  of  a  water  privilege  tke  right  to  change  the 
point  of  diversion  from  the  main  stream  under  the  facts  hereafter 
rtated? 

Pint — We  do  not  consider  that  it  is  at  all  nteoessary  to  hald 
that  a  water  right,  so  as  to  pass  the  hgal  title  from  grantor  is 
grantee  (the  premises  being  in  adverse  possession),  must  be  con* 
veyed  by  deed;  for  here  the  right  of  the  water  was  appurtenant 
to,  or  connected  with,  a  ditch.  Any  executed  contract  whidi 
passed  the  equitable  right  to  the  ditch,  and  the  use  of  the  water 
as  the  property  of  the  grantee,  is  enough  to  assure  to  him  the 
rights  for  which  he  stipulated  as  against  an  adverse  claimant. 
Possession  itself  would  be  enough,  and  surely  that  possession  is 
no  worse  for  being  associated  with  an  equitable  right  The  dif« 
ference  between  instruments  sealed  and  unsealed  is  at  least,  at 
this  day,  a  mere  arbitrary  and  unmeaning  distinction  made  by 
technical  law,  unsustained  by  reason;  and,  though  the  Courts 
may  have  no  right  to  abrogate  what  the  law  has  established, 
even  when  the  rule  be  senseless,  yet  we  will  not  go  out  of  our 
way  to  give  effect  to  such  distinctions,  when  the  law  does  not 
clearly  so  require.  But  this  distinction  between  sealed  and  mi- 
sealed  papers  has  no  force,  as  a  general  rule,  except  in  a  partica« 
lar  class  of  cases  to  which  this  does  not  belong.  Where  an  in- 
strument touching  title  to  the  really  is  not  under  seal,  the  strict 
l^gal  titles  at  eommon  law,  was  not  coovegred;  but  llie  eqputaUa 


SUPREME  COTJBT  —  APBIL  TEBM,  1859.  87 

Ovtman  et  A.  v.  Dixon  et  ol. 

title  might  be  conveyed  by  an  instrament  not  Bealedy  if  other« 
wise  sufficient;  and  this  equitable  title,  if  accompanied  by  poa- 
sesslon,  is  stiffioient,  under  onr  system,  to  give  a  right  of  posses* 
sion.  Indeed,  we  do  not  see,  nnder  our  system  of  practice,  which 
recognises  none  of  the  old  forms  of  action,  bnt  which  was  de- 
signed to  afford  a  plain,  unembarrassed  remedy  upon  the  particu- 
lar facts  of  each  case,  why  an  action  cannot  be  maintained 
upon  any  title,  legal  or  equitable;  or  upon  an  instrumant  sealed  or 
unsealed,  which  entitles  -the  plaintiff  to  the  posaeessionof  the 
property  in  dispute  as  against  the  defendant  But  this  is  a  pro- 
ceeding in  equity,  and  in  that  form  an  equitable' title  is  as  good 
as  a  legal  title,  as  a  matter  for  defense  or  recovery. 

Second —  The  second  question  is  of  more  difficulty;  it  involves 
the  necessity  of  an  examination  of  the  particular  facts  in  connee* 
tion  with  which  it  is  made.  In  the  fall  of  1851,  the  first  ditch 
was  constructed,  designated  on  the  map  filed  as  Ditch  No.  1,  for 
the  purpose  of  conveying  the  water  flowing  in  Mill  Creek  to 
Atchinson's  Bar.  Ortman  first  commenced  the  building  of  the 
ditch,  and  conetructed  it  only  a  few  rode.  It  was  afterwards  ex* 
tended  by  the  miners  in  that  locality  to  the  chims  on  Atchineon's 
Bar.  It  appears,  when  first  located,  to  have  been  used  as  c(»n- 
mon  property.  No  charge  was  ever  made  for  the  waters  it  con* 
reyed,  and  the  miners  indiscriminately  repaired  the  ditch  and 
took  the  water  as  thej  required  it  to  wash  their  dirt  It  wai 
not  reputed  or  known  to  be  the  exclusive  property  of  any  par^ 
ticular  person,  though,  from  l^e  testimony,  Ortinan  was  the  firat 
to  commence  its  excavation.  Ortman  and  all  others  have  long 
•ince  abandoned  the  use  of  the  first  ditch. 

In  January,  1852,  the  defendants  took  up  the  waters  of  the 
creek  for  milling  purposes,  and  erected  a  saw  mill,  which  they 
have  owned  ever  since,  and  used  the  same  from  time  to  time. 
In  1853,  Louis  Ihihamel,  with  two  others,  commenced  the  con- 
struction of  a  second  ditchj  marked  Ditch,  No.  2  ou  the  map,  at  a 
point  above  defendant's  mill-pond,  and  higher  up  the  stream,  by 
means  of  which  they  diverted  water  of  the  creek  to  the  same 
mining  claims  as  the  first  ditch  did.  Duhamel  &  Co.  used  thse 
water  which  their  ditch  afforded  at  such  times  as  the  defendanto 
were  not  engaged  in  running  their  mill,  but  desisted  whenever 
the  defendants  had  use  for  the  water.    The  evidence  ahowe  that 
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Dnhamel  &  Co.  recognized  and  acquiesced  in  the  prior  rights  of 
defendants  to  the  water  of  this  creek.  Sometime  in  the  year 
1853,  Dnhamel  ft  Co.  sold  the  ditch  to  the  plaintiffs,  by  which 
they  acquired  all  the  rights  an^  privileges  possessed  by  Dnhamel 
ft  Co.  and  have  since  that  time  used  the  water  for  mining.  The 
defendants,  in  the  fall  of  1856,  constructed  a  third  ditch,  still 
higher  up  the  stream,  and  above  the  last  mentioned  Ditch,  No.  2 
of  the  plaintiff,  through  which  they  diverted  all  the  water  ordin- 
arily flowing  in  the  creek,  and  conveyed  it  to  near  the  same  min- 
ing claims  as  the  other  two  ditches,  which  water  they  disposed 
of  to  the  miners. 

We  presume  that  it  is  not  to  be  doubted  that  the  defendants, 
having  first  appropriated  the  water  for  their  mill  purposes^  are 
entitled  to  it  to  the  extent  appropriated,  and  for  those  purposes 
to  the  exclusion  of  any  subsequent  appropriation  of  it  for  the 
same  or  any  other  use.  We  hold  the  absolute  property  in  such 
cases  to  pass  by  appropriation  as  it  would  pass  by  grant. 

But  another  and  different  question  arises,  and  that  is,  to  what 
extent  does  this  power  or  right  go?  The  measure  of  the  right, 
as  to  extent,  follows  the  nature  of  the  appropriation,  or  the  uses 
for  which  it  is  taken.  The  intent  to  take  and  appropriate  and 
the  outward  act,  go  together.  If  we  concede  that  a  man  has 
right  by  mere  priority  to  take  as  much  water  from  a  running 
stream  as  he  chooses,  to  be  applied  to  such  purposes  as  he 
pleases,  the  question  still  arises;  what  did  he  choose  to  take? 
And  this  depends  upon  the  general  and  particular  uses  he  makes 
of  it.  If,  for  instance,  a  man  takes  up  water  to  irrigate  hii 
meadow  at  certain  seasons,  the  act  of  appropriation,  the  means 
used  to  carry  out  the  purpose,  and  the  use  made  of  the  water, 
would  qualify  his  right  of  appropriation  to  a  taking  for  a  specific 
purpose,  and  limit  the  quantity  to  that  purpose,  or  to  so  much  as 
necessary  for  it.  So,  if  A  erects  a  mill  on  a  running  stream,  this 
shows  an  appropriation  of  the  water  for  the  mill;  but,  if  he  suf- 
fers a  portion  of  the  water,  or  the  body  of  it,  after  running  the 
mill,  to  go  on  down  its  accostomed  course^  we  do  not  see  why 
persons  below  may  not  as  wdl  appropriate  this  residuum  as  he 
eould  appropriate  the  first  use.  The  truth  is,  he  only  appn^ri- 
ates  so  much  as  he  needs  for  the  given  purpose.  It  may  be  true, 
«•  the  eoBBBel  has  ingeniously  argued,  that  he  maj  change  the 
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rase,  and  even  the  place  of  using;  but  this  eonoession  doei  not 
help  the  argaroent^  for  the  question  is  not  how  he  may  use  his  own, 
but  what  is  his  own  ?  « 

The  principle  is  not  materially  different  when  applied  to  the 
fact  that  the  ditch  of  defendant  was  built  above  plaintiff's  mill, 
and  the  water  diverted  ao  as  to  be  carried  out  of  the  old  channel 
or  course;  for^  upon  the  ground  suggiested,  plaintiff  was  only  en- 
titled to  the  water  for  the  purposes  of  the  mill.  He  was  entitled 
to  all,  whenever  all  was  necessary  for  the  mill;  but  whenever 
the  mill  did  not  need  or  could  not  use  it  for  its  operations,  the 
defendant  could  use  it  for  his  purposes.  It  is  not  a  question  of 
priority,  as  to  two  classes  of  appropriators;  for  we  cannot  draw 
any  distinction  between  the  mill  owner  and  the  miner.  But  it 
is  a  question  between  claimants  of  the  same  article  —  each  daim- 
mg  a  part  There  is  no  real  conflict  of  title  —  the  latter  only 
claiming  what  is  left  by  the  former,  and  what  the  former  has  not 
taken.  The  mistake  of  the  argument  of  Appellants'  counsel  is, 
in  assuming  that  the  mill  owner  had  appropriated  all  of  this 
water,  and,  therefore,  could  use  all  for  any  other  purpose.  But 
the  finding  is,  and  we  assume  the  proof,  that  he  only  appro- 
priated so  much  as  was  needed  for  running  his  mill.  It  is  as  if 
the  paramount  proprietor  had  made  him  a  grant  of  so  much  water 
as  was  so  needed.  When  the  Bespondent's  predecessor  located 
his  ditch,  this  was  the  beginning  of  his  right  The  Appellant  could 
not  impair  this  right. 

It  might  be  argued  with  great  force  that  the  mill  owner  was 
not  entitled  by  erecting  his  mill  and  dam  to  the  water  in  specie, 
and  as  a  commodity  to  be  taken  out  and  sold;  that  he  is  only 
entitled  to  its  use  as  a  motive  power;  that  it  would  lead  to  inju- 
rious consequences  to  hold  that  a  man  erecting  a  mill  and  dam 
on  a  large  stream  of  running  water,  could  use  it  as  long  as  he 
chose  and  then  divert  it  from  the  ditches  below;  that  the  right  to 
water  comes  from  the  appropriation,  and  that  appropriation  is 
taking  with  the  intent  to  apply  to  the  usee  of  the  person  taking ; 
and  there  may  be  as  well  an  appTt>priation  of  a  limited  quantity, 
or  for  a  limited  purpose  —  an  appropriation  of  a  mere  use  as  an  ap- 
propriation of  the  water  as  property  for  sale.  But  it  is  not  nec- 
essary to  go  to  this  length  for  any  purpose  of  this  decision.  It 
b  enough  to  hold  that  this  appropriation,  according  to  the  find- 
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iog  of  faots^  wad  not  an  appropriatioa  of  all  this  water  aa  tha 
property  of  the  Appellant;  but  only  an  appropriation  of  ao  much 
as  necessary  for  the  mill ;  and  that  the  Appellant,  after  the  elahn 
to  this  residuum  had  attached  by  ihe  plaintifPa  appropriation,  conld 
not  enlarge  his  right  at  tiie  expense  of  the  Respondent's  righte 
already  vested. 

We  take  the  facts  as  they  are  found  by  the  Court  below.  It 
is  admitted  by  the  counsel  that  the  proofs  are  conflicting;  end 
we  do  not  usually  interfere  in  aiidh  instanoes. 

Judgment  affirmed. 

Fisu>,  J.  haying  been  counael  in  the  Govt  below,  did  not  sit 
in  the  case. 


CBAVENS  V.  DEWBT. 

If  In  any  case  one  partner  can  assign  to  another  partner  bit  Interest  tn  a 
firm  claim  and  then  become  a  witness  for  hUa»  be  cannot  when  the  claim  Is 
for  goods  sold  and  delivered,  because  this  is  an  an  liquidated  demand  wlthlo 
the  Practice  Act. 

Vhe  granting  of  a  nonsuit  on  the  facts  Is  a  question  of  law,  and.  If  the  proper 
exceptions  be  taken,  may  be  reviewed  on  appeal  without  motion  for  new  triaL 

Nonsuit  not  proper  where  there  is  any  evidence  tending  to  prove  the  indebtedness. 

In  a  bill  of  sale  of  goods  sold  and  delivered  a  recital  nat  the  conslderatloB 
was  paid,  Is  only  prima  fwHe  evidence  of  that  fact»  which  may  bs  rabvttsd 
or  explained  by  parol. 

Appeal  from  the  Fifteenth  District 

On  the  25th  of  NoTonber,  1857^  Goodwin  &  Cranena  being  in- 
debted to  defendant^  Dewey,  in  the  sum  of  fi?o  thousand  tiiree 
hundred  dollars,  agreed  to  sell  to  him  their  stock  of  gooda,  in 
their  store  at  Spanish  Banch,  together  with  their  hogs,  cows, 
mules,  etc.  The  ^ods^  etc.  were  inventoried  and  estimated  at 
seven  thousand  dollars,  which  was  agreed  to  be  the  considera- 
tion of  the  sale.  A  bill  of  sale  was  executed  by  Goodwin  & 
Cravens  to  Dewey,  in  which  the  oonsideration  ia  thus  t»tated: 
^'For  the  sum  of  seven  thousand  dollars  to  ns  in  hand  paid, 
in  lawful  money  of  the  United  States,  file  receipt  whereof  is 
hereby  acknowledged."  Defendant  receipted,  and  delivered  to 
plaintiffs  their  notes  and  accounts,  amounting  to  about  five  thou- 
sand three  hundred  doUaia,  in  part  payment  of  the  goodi^  ebCi 
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Bold,  but  nefver  paid  anything  more.  Defendant  took  pogaeaaion 
of  the  gooda  after  the  sale,  and  sold  them  to  third  parties. 

Plaintifla  sua  for  the  diflerenoe'  between  the  eonaideratkm  in 
the  bill  of  sale,  seven  thousand  dollars,  and  the  indebtedness  re- 
oeipted  for,  ire  thousand  three  hundred  dollars. 

The  Gonrt  below  nonsuited  plaintiff  on  the  ground 

First — That  he  had  failed  to  show  any  contract  or  agreement 
on  the  part  of  defendant  to  pay  the  difference;  and, 

fiaeond*— That  the  blU  of  ule  was  unimpeached,  and  being  a 
contract  in  writing,  could  not  be  impeached  unless  uncertain  in 
its  terms. 

Ja$.  L.  BngUsh,  for  Appellant 

First  —  The  Court  below  erred  in  sustaining  the  objection  to 
the  competency  of  Goodwin  as  a  witness  for  plaintiff,  and  in  ex- 
cluding him  from  testifying  in  the  case.  The  demand  sued  od 
was  not  ''  unliquidated  **  within  Section  4  of  the  Practice  Act  as 
amended  by  the  Act  of  May  7th,  1855,  p.  303.  (Allen  v.  Citizens' 
Navigation  Co.  6  Cal.  402;  Gray  v.  Garrison,  9  Cal.  325.) 

Second — The  Court  below  erred  in  sustaining  the  motion  for 
and  entering  a  judgment  of  nonsuit,  the  evidence  adduced  by 
plaintiff  being  sufficient  in  law  to  have  entitled  him  to  a  judg 
ment  for  the  amotmt  claimed. 

The  bill  of  sale,  though  reciting  the  consideration  as  paid,  is 
merely  prima  facie  evidence,  and  may  be  contradicted  by  parol 
proof.  This  is  true  even  of  a  deed.  (1  Green.  Ev.  Section  305; 
8  Phillips  on  Ev.  by  Cowen  4  Hill,  384;  4  lb.  583,  584,  note 
289;  Shephard  v.  Little,  14  Johns.  R.  210;  Jordan  v.  Cooper,  3 
Serg.  4  Bawle,  564,  580;  Gulley  v.  Grubbs,  1  J.  J.  Marsh.  388, 
389,  390;  Belden  v.  Seymour,  8  Conn.  304;  O'Neal  v.  Hodge, 
8  Har.  &  McHen.  438;  Hamilton  v.  McQuire's  Exs.  3  Serg.  4 
Bawle,  855;  Weigley's  Adm'r  v.  Weir,  7  lb.  309;  Wilkinson  v. 
Scott,  17  Mass.  257;  Bowen  v.  Bell,  20  Johns.  338;  Hutehinson's 
Heirs  v.  Sinclair,  7  Monroe,  291-293;  lingan  v.  Henderson,  1 
Bland  Cfa.  B..  249;  Watson  v.  Blaine,  12  Serg.  4  Bawle,  181, 137, 
188 ;  Hannah  v.  Wadsworth,  1  Boot,  458 ;  Cone  v.  Tracy,  1  Boot, 
679;  Whitbeck  v.  Whitbeck,  9  Cowen,  666,  270;  McCrea  v.  Pur- 
mont,  16  Wend.  460.) 
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CrayeiM  v.  Dewey. 

Bryan  £  Filkins,  for  Eespondent. 

First  —  Goodwill  was  properly  rejected  as  an  iiioompetent  wit- 
ness for  plaintiff^  because  he  was  the  assignee  of  one-half  of  the 
account  sued  on.  The  suit  was  for  the  balance  of  an  account  for  a 
stock  of  goods  sold.  Section  —  Practice  Act  as  amended  by  Act 
of  1855.  The  complaint  treats  the  demand  sued  on  aa  an  aoeomity 
and  plaintiff  must  abide  by  it.     (4  Cal.  400.) 

Second  —  The  appeal  must  be  dismissed,  because  no  motion  for 
new  trial  was  made  in  the  Court  below.  The  Court  will  not 
look  into  the  statement  and  review  facts  where  no  motion  for 
new  trial  was  made.  (Ingraham  v.  Guildemester  ei  al.  2  Cal. 
161;  Garwood  v.  Simpson,  8  CaL  108;  Dewey  v.  Bowman,  lb. 
148.) 

English,  in  reply. 

Where  the  plaintiff  is  nonsuited  on  the  facts,  no  motion  for 
new  trial  is  necessary,  the  action  of  the  Court  in  granting  a  non- 
suit being  a  pure  question  of  law.  (Pratt  v.  Hull,  13L  Johns.  335.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tsrbt,  C.  J 

concurring. 

This  action  was  brought  to  recover  a  sum  of  money  due  fo) 
goods  sold  by  Goodwin  and  plaintiff,  partners,  to  the  defendant, 
Goodwin  assigning  his  interest  to  the  plaintiff.  The  case  having 
been  tried  by  the  Court  a  nonsuit  was  ordered,  from  whidi  plain- 
tiff appeals.    Two  errors  are  assigned: 

First  —  That  Goodwin,  who  was  offered  as  a  witness  for  plain- 
tiff, was  rejected  as  incompetent.  If  in  any  case  one  partner  can 
assign  to  another  his  interest  in  a  firm  dum  and  afterwards  be- 
come a  witness  for  him,  he  could  not  in  this  case,  for  the  claim 
here  sued  on  was  clearly  an  imliquidated  demand,  within  the 
meaning  of  the  Practice  Act 

Second  —  The  second  error  assigned  is  in  granting  a  nonsuit. 
A  preliminary  objectioi.  is  taken  that  no  motion  for  a  new  trial 
was  made.  Nor  is  any  necessary  The  granting  oi  the  nonsuit 
on  the  facts,  being  a  pure  question  of  law,  whidi  is  proporly 
raised  on  the  record  for  review  by  exception  taken. 

The  Court,  we  think,  should  not  have  granted  a .  nonsuit 
There  was  some  evidence  tending  to  prove  an  indebtedness^  bt 
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express  casitract  or  implied,  from  defendant  to  pkintiff.  The 
fact  that  the  bill  of  sale  recited  the  conaideration  as  paid  did  not 
conclude  the  plaintiff  as  to  that  fact,  for  it  ia  well  settled  that 
snch  recitals  are  only  priana  faeie  evidence^  which  may  be  rebut* 
ted  or  explained  by  parol  proof. 
Judgment  reversed  and  cause  remanded. 


HOLVERSTOT  v.  BUGBT  et  a. 

WKnoi  BO  8roiiiid«.«r  reaaons  an  stated  on  motlonfl  for  nonmlt  and  now  trial* 
and  BO  exeeptlona  taken  to  tnatructloiw  of  tlio  Conrt,  erron  cannot  bt 
■arigiad. 

Appeal  from  the  Sixth  District 

Action  by  plaintiff,  as  sole  trader,  under  the  Act  of  1852,  to 
recover  of  defendants  damages  for  the  wrongful  seizure  and  de- 
tention of  certain  personal  property.  About  eight  o'clock  on  the 
noioming  of  December  5th,  1856,  plaintiff  made  her  declaration 
of  intention  to  carry  on  business  as  a  sole  trader.  This  declara- 
tion^ acknowledged  before  a  Justice  of  the  Peace,  was  filed  in 
the  Recorder's  office,  December  29th,  1856,  and  published  Janu- 
ary 18th,  1857.  At  nine  o'clock  in  the  morning  of  December 
6th,  1856,  J.  B.  Wilson  executed  and  deliyered  to  plaintiff  a  bill 
of  sale  of  the  furniture,  fixtures,  liquors,  etc.  of  a  restaurant 
owned  by  him,  and  delivered  possession  of  the  same,  which  pos- 
session was  retained  by  plaintiff  until  noon  of  that  day,  when  de- 
fendant, Bugby,  as  Constable,  seized  them  under  a. writ  of  at- 
tachment in  the  suit  of  Oreenbaum  ft  Bucki  t;.  Wilson.  Plain- 
tiff^ however,  carried  on  the  restaurant  for  about  two  weeks, 
when  the  property  was  sold  by*  Bugby. 

On  the  trial  plaintiff  offered  in  evidence  her  declaration  as  sole 
trader,  with  the  Becorder's  certificate  of  filing,  etc.  indorsed;  to 
the  admission  of  which,  defendant'^  counsel  objected,  on  the 
ground  that  said  declaration  was  recorded  too  late.  The  Court 
overruled  the  objection,  and  defendant  excepted. 

W*  B.  Long,  for  Appellant 

The  declaration  of  intention  to  become  a  sole  trader  was  not 
oompetent  evidence^  because  it  shows  on  its  face  that  it  was  ao- 
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kfiowledged  en  ihe  &th  December^  1856^  recorded  <m  the  S9th 
December,  1856,  and  was  not  publiahed  imtil  Jannaty  18,  1857. 
Under  the  Act  (Wood's  Dig.  489,  490,  Sections  8,  8,)  plaintiiF  did 
not  become  a  sole  trader  until  the  18th  January,  1857,  and  hence 
was  incapable  of  contracting  with  Wileon  on  December  5th,  1856, 
lor  the  goods  in  the  veatatmcnt,  and  they  stffl  remained  liable 
to  execution  at  the  snit  of  any  creditor  of  WilaoiL 

Winant,  for  Respondent 

The  record  discloses  no  error,  nor  conld  the  defendant  arail 
himself  of  it,  if  error  there  were,  becanae  he  took  no  material 
exceptions,  nor  did  he  state  the  grounds  of  his  motions  lor  non- 
suit and  new  triaL 

Ba£0win,  J.  ddiYtfed  tiie  opinion  of  tba  Court  — Fuld^  J. 
concurring. 

We  are  not  satisfied,  Irom  the  eacamination  of  this  record,  thai 
there  is  any  substantial  error  to.  the  prejudice  of  the  Appellani 
But  we  cannot  consider  the  «ROfs  assigned,  except  that  as  to  the 
admission  of  the  declaration  of  plaintiff  as  msle  trader,  which  is 
not  well  taken. 

1.  No  grounds  or  reasons  were  giyen  for  the  nonsuit  asked. 

2.  No  grounds  were  giren  lox  the  motion  for  the  new  trial 
8.  No  exceptions  were  taken  to  the  instructions  of  the  Court 
We  cannot,  then,  look  into  the  eyidence  to  see  if  the  verdiet 

is  sanctioned  by  the  proof,  or  the  instructions  by  the  law.    The 

affidayits  for  new  trial,  for  newly  disooTered  evidence^  are  insnffi- 

dent  if  we  conld  consider 

Judgment  aflSrmed. 
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HASKELL  t^.  COENISH  et  at. 

A  HOTB  stetlnff,  thftt  "We,  the  ttuderalgfted  ItasteM  of  tlie  Flnt  AfMcan 
Methodist  Bplscopul  CbQrch,  la  behalf  of  the  wjhole  board  of  Trustees  of 
said  Assoclatton,  promise  to  pay,"  ete.  aad  dgaed,  wttbout  quallftcatloii.  If 
two  persons.haylng  authority.  Is  the  note  of  the  cbarcb,  and  not  of  the  sl^ert. 

It  on  the  face  of  an  Instrument  not  onder  seal,  executed  by  an  agent,  wlu 
-competent  autbortty,  signing  his  own  name  simply.  It  appears  that  tbe  agent 
executed  It  In  b^iiU  oCthe  principal,  the  prindpal,  and  not  tbe  agsnt,  li 
bound. 

It  In  tbe  body  e(  a  note, 
or  made  by  tbe  signer  i 
latter  eren  thongn  the 
signature. 


.  It  appear  that  the  note  fe  tbe  aoU  of  tbe  prl^^tpal. 
'  tor  and  as  agent  of  tbe  principal,  It  h  the  note  of  Oie 
e  words  "  agSit  for,*'  or  the  Uto^  are  not  aMed  to  tb^ 


Appkal  f^om  the  Twelfth  District 

To  the  facts  stated  in  the  opinion  it  may  be  added,  that  ilie 
Court  below  refused  tbe  following  instructions  asked  by  de- 
fendant: 

1.  That  if  the  jury  believe,  from  the  eridence,  that  the  notes 
on  which  this  suit  is  brought  were  given  by  defendants^  iona 
fide,  as  '^  Trustees  of  the  First  African  Methodist  Episcopal 
Church,^  for  work,  Ittxsr,  and  material  furnished  by,  and  services 
due,  Stokes  by  the  Chuxeh,  then  the  plaintifl  is  not  entitled  to 
zeeover  in  this  action. 

2.  If  the  jury  bdieve,  that  at  the  time  the  notes  were  signed 
tibe  defendants  had  authcmty  from  tbe  Trustees  to  execute  notes 
to  Stokes,  and  that  these  w&se  given  at  the  solidtatioa  of  Stoker^ 
and  with  his  knowledge  and  agreement,  that  they  wens  not  bind- 
ing on  the  def eadaatSy  individually^  then  the  defendant  is  not 
liable. 

Plaintiff  had  judgment,  and  defendants  appeal. 

J.  D.  Creigh,  for  Appellants,  cited:  (Webster's  Dictionary,  *' Be- 
half;"  1  Saunders'  Evid.  ft  PI.  104;  8  Denio,  604;  4  BGH,  851; 
10  Wend.  271;  9  Louisiana,  115-  9  Paige,  188;  11  Mass.  27: 
Chitty  on  Bills,  45,  and  Notes;  6  Harr.  &  Johnson Mry'd Rep. 
60;  refers  to  23  Wend.  435,  and  9  Mass.  335,  and  Am.  Leading 
Cases,  449,  Note;  8  Johnson,  120;  1  Cowen,  613;  Theobald  on 
Agency,  333;  17  Wend.  40;  4  Barb.  274-276;  3  Wend.  494; 
22  Wend.  325;  10  Wend.  271;  5  Cranch,  299.) 

JJ.  Lee,  also  for  Appellants. 

This  note  differs  very  materially  from  those  instnunents  ia 
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which  it  has  been  held  that  the  words  "  Trustees,**  etc.  is  a  mere 
descriptio  persona,  (Hills  v.  Bannister,  8  Cow.  33;  And  v.  >Ca- 
gnider,  10  Cal.  282.) 

The  legal  effect  of  this  note  is,  that  the  signers,  in  their  capac- 
ity of  Tmstees  of  the  Church,  will  pay.  (6  Harris  &  Johns. 
618.)  The  words  '*  for  value  received  by  said  association,**  make 
the  agency  of  the  makers  apparent  on  the  face  of  the  note.  (Maher 
0^  aJ.  V.  Overton,  9  La.  117,  118.  See,  also.  Ten  Eyck  et  ais.  v. 
Vanderpoel,  8  John.  120;  Stanton  v.  Camp,  4  Barb.  274;  Mott 
9.  Hicks,  1  Cow.  515,  540.)  The  church  being  liable,  the  signers 
of  the  note  are  not.  (Handall  v.  Van  Vechten  ef  ol.  19  John. 
69,  63.)  Even  if  this  be  not  so,  still  it  does  not  fqllow  that  the 
defendant  is  liable.  (Ogden  v.  Raymond,  22  Gonn.  384-5.)  The 
face  of  the  note  is  sufScient  to  put  a  purchaser  on  inquiry.  (1  Cow. 
639.) 

(?.  P.  Fohes,  for  Bespondent 

The  defendants  evidently  intended  to  main  fbennelvea  per- 
sonally liable  on  said  notes,  for  the  reason,  that  it  nowhere  in 
said  notes  appears  that  they  were  officers  of  the  Board  of  Trus- 
tees, they  don*t  describe  themselves  as  President  and  Secretary, 
but  merely  as  Trustees,  who  promise  in  behalf  of  the  whole 
Board  of  Trustees,  not  of  the  association;  they  donH  say  the  notes 
are  to  be  paid  out  of  the  association,  bnt  that  they  will  pay  them, 
themselves  individually,  and  they  execute  the  notes  in  their  in- 
dividual capacity;  what  is  contained  in  the  notes  more  than  in  an 
ordinary  note  is  merely  descriptive,  going  to  show  the  considera- 
tion; evidently  in  compliance  with  the  Statutes  concerning  Fraudu- 
lent Conveyances  and  Contracts.  (Wood's  Digest,  p.  106,  at  400, 
Sec.  12.)  The  addition  of  Trustees,  etc.  is  a  mere  descriptio 
personarum.  (8  Cowen's  B.  33;  9  John.  33,  41;  Sayer  v.  Nichols, 
7  Cal.;  5  Cal.  458;  Story's  Promissory  Notes,  p.  70,  Sees.  63,  70; 
Packard  v.  Nye,  2  Met.  B.  47;  Simmonds  i^.  Heard,  28  Pick.  B. 
121;  Tippet  v.  Walker,  4  Mass.  B.  595.) 

Baldwin,  J.  delivered  the  opinion  of  the  Oourt-^FlBU)^  J. 
fODCurring. 

JBvit  below  on  a  pxominory  note  in  this  fomit 
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"San  FnmciecOy  April  6,  1866. 
Ei^ht  months  after  date,  we,  the  nnderBigned,  Tntntees  of  the 
First  African  Methodist  Episcopal  Church,  in  behalf  of  the  whole 
Board  of*  Tmstees  of  said  Association,  promise  to  pay  to  Darius 
Stokes,  or  order,  fonr  hundred  and  ninety-eight  and  seyenty- 
fiye  one  hundredth  dollars,  with  interest  at  three  per  cent,  per 
month,  payable  monthly  till  paid,  for  value  receiyed  by  said  As* 
8ociation. 

'(Signed,)  Henby  C.  Gobnish, 

John  C.  Lbwis.'' 

The  main  question  depends  upon  the  construction  of  this  in- 
strument. Is  it  the  note  of  the  indiyiduals  signing  it,  or  of  the 
Board  of  Trustees  of  the  Church,  which  was  diown  to  be  a  cor- 
poration, or  of  the  corporation? 

The  general  rule  which  goyems  in  such  cases  is,  that  although 
a  party  acts,  in  making  an  obligation  of  this  kind,  as  an  agent, 
yet  he  does  not  protect  himself  from  liability  unless  the  instru* 
ment  shows  that  in  executing  it  he  is  such  agent,  and  meant 
9nly  to  contract  for  his  principal.  A  penon  being  agent,  may  as 
well  bind  himself  personally  to  pay  a  note,  as  if  he  were  not 
agent;  and  an  agent,  if  he  chooses,  may  bind  himself  for  his 
principal  as  well  as  he  may  bind  himself  on  his  indiyidual  ac- 
coxmt.  In  instruments  not  under  seal,  or  not  required  to  be  ex- 
ecuted with  any  particular  formality,  it  is  not  important  in  what 
form  the  obligation  of  the  party  executing  as  agent  or  principal, 
is  expressed  —  if,  from  the  entire  instrument,  the  true  character 
of  it  can  be  gathered.  The  essential  thing  is,  that  the  paper  show 
this  fact.  It  has  been  held,  that  generally,  the  mere  words 
''agent,  trustee,  guardian,  administrator,''  and  the  like,  added 
to  the  name  of  the  signer  do  not  qualify  the  terms  in  the  body 
of  the  obligation,  when  those  terms  import  a  duty  of  payment 
by  such  signer.  These  terms  are  considered  as  merely  descrip- 
tiye  of,  or  as  identifying,  the  person  signing.  But  in  cases  of 
promissory  notes,  it  is  not  necessary  that  the  agent  should  add 
to  his  signature  the  words  ''agent  for,''  etc.  or  sign  the  prin- 
dpal's  name  by  himself  as  agent,  as  is  the  usual  and  proper  way 
off  executing  deeds  by  Attorney.  If,  in  the  body  of  the  paper,  it 
appears  that  the  note  is  the  note  of  the  principal,  or  made  by 
the  signer  for,  and  as  agent  for,  the  principal,  this  is  enough  to 
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make  it  the  note  of  the  principal.  It  has  been  held  in  man; 
cases,  liiat  this  is  fhe  role  even  in  tesfect  to  sealed  instromentx. 
The  role  is  thus  stated  in  Pents  p.  Stanton,  (10  Wend.  277.) 

^  There  is  no  donbt  that  a  person  may  draw,  accept,  or  in- 
dorse, a  IhII  by  his  agent  or  Attomqr^  and  that  it  will  be  as  obligsr 
tory  upon  him  as  though  it  were  done  by  his  own  hand.  But 
the  agent  in  such  case  must  either  sign  the  name  of  the  princi- 
pal to  the  bill,  or  it  must  appear  on  the  face  of  the  bill  itself  in 
some  way  or  anoth^,  that  it  was  in  fact  drawn  fdt  him,  or  the 
principal  will  not  be  bound.  The  particular  form  of  the  execu- 
tion is  not  material  if  it  be  substantially  done  in  the  name  of  the 
principal.  (1  East,  434;  2  Id.  142;  8  Esp.  266;  2  Strange,  706; 
Comyn's  Dig.  Attorney,  C.  14;  1  Camp.  485-6,  384;  6  T.  R  176.) 
This  doctrine  is  very  clearly  stated  in  Stackpole  v*  Arnold,  (11 
Mass.  R.  27,)  and  in  Arfredson  «.  Ladd,  (12  Id.  173.)  ♦  •  •  It 
is  well  setUed  that  if  a  private  agent  draw  a  bill  or  enter  into  any 
other  contract  in  his  own  name,  without  stating  that  he  acts  as 
agent,  so  as  to  bind  his  principal,  he  will  be  personally  liable. 
(Ghitty  on  Bills,  36,  and  cases  there  dted;  6  Taunt.  749;  2 
Marsh,  454;  5  East,  148;  1  B08..&  Pul.  868;  1  T.  B.  181.)  It  is 
not  sufficient  to  charge  the  principal  or  protect  the  agent  from 
personal  responsibility  merely  to  describe  himself  as  agent,  if 
the  language  of  the  inshrnnient  imports  a  personal  contract  on 
his  part.  (5  Mass.  S.  299;  6  Id.  58;  8  Id.  103;  1  Gale,  630; 
Ghitty,  52;  9  Cranch,  155.)  But  where  the  name  of  the  prin- 
cipal appears  on  the  face  of  the  instrument  or  oontract>  and  it  ii 
evident  that  the  agent  did  net  intend  to  bind  himself  personally, 
but  acted  merely  on  behalf  of  the  principal,  if  he  acted  by  oom- 
petent  authority,  the  principal,  and  not  the  agent»  will  be  bound.'' 
(Bathbone  1;.  Budhmg,  15  Jolms.  B.  1;  Owen  1;.  Gooch,  2  Esp. 
B.  567;  Mott  v.  Hicks,  1  Cow.  513,  and  the  oases  there  refen^ 
to  in  the  Opinion  of  the  Judges;  Boesiter  «.  Bossiter,  8  Wen- 
dell, 494.) 

Let  us  apply  this  rule  to  the  note  before  us.  The  defendants 
say:  ''We,  the  undersigned.  Trustees  of  the  F.  A.  M.  £.  C.  in 
lehalf  of  the  whole  Board  of  Trustees  of  said  Association,  prom- 
ise to  pay,  etc.  for  value  received  of  said  AssociaUon/'  The  de- 
fendants were  two  of  this  Board,  and  they  promise  on  behalf  of 
the  whole  Board,  which  it  seems  consisted  of  seven  membei%  t* 
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pay  80  much  money,  for  Yalue  received,  of  fhe  AsBodation.  It 
is  not  the  sole  note  of  two  signers.  It  imports,  taken  altogether^ 
to  be  the  note  of  the  whole  Board  of  Trustees  of  the  corpora- 
tion, and  thus  the  note  of  the  corporation  itself.  We  think  this 
IS  the  fair  and  legitimate  meaning  of  the  instrument.  If  A  says, 
**  On  behalf  of  B,  and  for  value  received  by  him,  I,  A,  as  agent 
for  B,  promise  to  pay  0  one  hundred  dollars,''  it  would  seem 
that  this  is  the  note  of  B.  It  is  true  A  makes  the  note,  bnt  he 
makes  it  on  hehaif  of  B,  which,  especially  in  connection  with  the 
statement  of  the  consideration  passing  or  having  passed  to  B, 
would  imply  very  clearly  that  the  note  was  signed  by  A  as  age^t 
of  B,  the  obligation  to  pay  being  hi^.  We  understand  Mr.  Par- 
sons on  Contracts,  (1  vol.  p.  119)  to  maintain,  substantially,  this 
doctrine.  Speaking  of  corporations,  he  says:  ^'If  a  conveyance, 
purporting  to  be  the  conveyance  of  a  corporation,  made  by  one 
authorized  to  make  it  for  them,  be  in  fact  executed  by  the  Attor^ 
ney  as  his  own  deed,  it  is  not  the  deed  of  the  corporation,  al- 
though it  was  intended  to  be  so,*  and  the  Attorney  had  full  author- 
ity to  make  it  so.  And  if  the  deed  be  written  throughout  as  the 
deed  of  the  corporation,  and  the  Attorney  when  executing  it  de- 
clares that  he  executes  it  on  behalf  of  the  corporation,  but  says 
in  witness  whereof  I  set  my  hand  and  seal,  this  is  his  deed  only, 
and  does  not  pass  the  land  of  the  corporation.  If,  however,  it 
was  only  a  simple  contract  which  was  executed  in  this  way,  it 
might  be  inferred  from  the  general  principles  of  the  law  of  agency 
that  it  would  be  valid  as  the  contract  of  the  corporation,  for  it 
would  be  a  contract  made  by  one  as  the  agent  of  another,  and 
containing  the  express  declaration  that  it  was  so  made.** 

This  is  even  a  stronger  case,  for  here  the  note  is  given  for  the 
debt  of  the  church  by  the  Trustees,  the  proper  officers  of  the 
corporation,  reciting  the  consideration  to  have  proceeded  from 
the  corporation.  Such  a  note,  so  written,  we  think,  should  have 
put  every  purchaser  upon  inquiry  as  to  the  character  and  extent 
of  the  liability  thereby  incurred,  if,  indeed,  it  does  not  show  a 
dear  case  of  the  liability  of  the  corporation.  It  seems  that  this 
debt  was  incurred  for  building  the  church,  and  the  note  made  in 
pursuance  of  a  resolution  of  the  Board  of  Trustees.  If  the  de- 
fendants had  no  power  to  execute  this  note,  a  different  question 

VOL.  XIII-^ 
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might  arise  as  to  their  liability^  but  the  Court  erred  in  its  mlingi 
on  the  point  noticed  above/ 
Judgment  reversed  and  cause  remanded* 


HUTCHINSON  v.  B0XJR8. 

Whsib  then  !•  no  question  u  to  the  proper  Jndsment  to  bo  entered  en  t 
verdict,  the  Jadgment  ehould  be  entered  at  once,  withoat  waiting  for  t 
motion  for  new  trial. 

A  BURpenslon  of  proceedings  under  the  Judgment  will  fnllj  protect  the  loihic 
PAitj. 

A  Court  may.  In  term  time  or  vacation,  order  Judgment  on  a  rerdlct  rendered 
and  recorded.  If  the  motion  for  new  trial  were  taken  under  adTtsement. 

Pending  a  motion  for  a  new  trial,  taken  under  adTltement  for  decliton  la 
vacation  by  consent  of  parties,  another  term  of  the  Court  intervenes,  wbea, 
upon  some  Incidental  motion,  the  cause  was  continued  and  the  Court  sd- 
journed :  Held,  that  the  continuance  was  only  a  continuance  of  the  fflotlon 
for  new  trial,  and  did  not  affect  the  power  of  the  Court  to  act  oo  the  motlos 
at  its  couTenience. 

The  Judgment,  In  pursuance  of  the  verdict.  Is  the  act  of  law  upon  record  fkcUb 
and  follows  ss  a  matter  of  course,  unless  the  Court  Intervene. 

A  statement  agreed  on  by  parties  should  not,  probably,  be  amended  by  the  Ooort 
on  motion,  except  under  a'  very  clear  snowing  of  alitaka  m  teao^ 

A  statement  oo  appeal,  to  be  regarded,  muet  be  e»tirs. 

Statements  and  exceptions  should  be  speedily  attUad. 

Appbal  from  the  Fifth  District 

For  case  see  opinion* 

Eall  £  Huggins,  for  Appellanti. 

The  Court  had  no  power  to  render  judgment  in  vaeatimi. 
(Smith  V.  Chichester,  1  Cal.  409;  5  Cal.  493;  lb.  406;  Bobb  v. 
Bobb,  6  Id.  21;  Whipley  v.  Flower,  Id.  630;  People  «.  Tal- 
madge,  Id.  256;  Phelps  v.  Peabody,  7  Id.  60;  Morris  «.  Dop- 
man  &  West,  3  Cal.  257;  Turner  v.  Mcllhany,  6  Id.  287;  Steams 
V.  Aguirre  ei  al.  7  CaL  443;  Feillett  i;.  Engler,  8  lb.  76.) 

The  agreement  only  extended  to  deciding  the  motion  for  neir 
trial  in  vacation.  Besides,  the  motion  to  amend  the  statement 
should  have  been  decided  before  the  motion  for  new  trial 

D.  W.  Perley,  for  Eespondent 

The  law  is,  that  when  a  District  Court  adjourns  for  the  tenn 
it  loses  all  control  over  cases  where  final  judgment  has  been 
rendered,  unless  jurisdiction  is  retained  by  some  motion  or  pro- 
ceeding made  during  the  term;  but  that  where  anch  motion  or 
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proceeding  has  been  made  during  the  term,  the  jurisdiction  of 
the  Court  still  obtains  and  the  Court  may,  at  any  time  after  the 
determination  of  said  motion,  render  or  amend  a  judgment  in 
that  caae  nunc  pro  tunc,  provided  there  is  anything  in  the  record 
to  render  a  judgment  upon  or  to  amend  by.  The  judgment  to 
be  rendered  or  the  amendment  to  be  made,  must  be  based  upon 
the  minutes  of  the  Court  or  upon  some  matter  of  record,  and 
not  resting  merely  in  the  memory  of  the  Judge.  And  these  prin- 
ciples goYem  this  case  for  Respondent. 

Baldwin^  J.  deliyered  th^  opinion  of  the  Court  —  Fibld,  J.  ood- 
dxrring* 

The  main  error  assigned  is  that  the  judgment  was  entered 
in  vacation.  A  verdict  was  found  in  the  Court  below,  in  Janu- 
ary, 1857,  and  motion  was  thereupon  made  for  a  stay  of  p^roceed- 
ings,  which  was  granted,  to  enable  plaintiff  to  move  for  a  new 
trial.  No  judgment  was  then  entered.  On  the  26th  day  of 
January,  plaintiff  filed  his  statement  cm  motion  for  new  trial, 
and,  on  the  following  day,  defendants  filed  their  amendment 
On  the  dlst  January^  plaintiff  and  defendants  made  an  agreed 
statement  and  Med  it>  and  on  the  same  day,  by  consent,  in  open 
Corurt,  waived  all  objections  to  having  the  motion  for  a  new  trial 
beard  and  determined  before  the  Judge  in  vacation.  The  mo- 
tion was  not  heard  in  vacation,  but  came  up  for  hearing  at  the 
April  Term,  and  plaintiff  moved  for  leave  to  amend  the  state- 
menty  and  upon  filing  motion  and  affidavits  in  support  thereof, 
ah  order  was  made  continuing  the  cause.  The  Court  adjourned 
the  next  day.  On  the  27th  May,  1857,  plaintiff's  motion  for 
leave  to  amend  came  up  for  hearing  befoi^  the  Judge  at  cham« 
bers,  and  tiie  motion  was  sustained  and  the  amendment  aUow^. 
The  Judge  then  overruled  the  plaintiff's  motion  for  a  n^  trial, 
and  ordered  judgment  to  be  entered  upon  the  verdict  This  wte 
done  accordingly  by  the  Clerk. 

L. Before  proceeding  to  consider  the  point  made,  w©  think  it 
well,  in  order  to  secure  uniformity  of  practice,  to  suggest  that 
we  consider  it  better,  in  all  cases  whet©  there  is  no  question  as  to 
the  proper  judgment  to  be  entered  on  a  verdict,  for  the  Court 
to  direc*  judgment  to  be  entered  at  once,  without  waiting  for  a 
motion  for  a  new  trial  or  any  proceedings  to  set  aside  the  ver- 
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diet  The  judgment  can  as  well  set  aside  as  the  verdiet^ 
vfail^  there  may  be  some  embarrassments,  as  in  this  case,  at- 
tending the  postponement  of  the  entry,  and  the  plaintiff  ought 
to  .have  the  benefit  of  the  security^  which  is  sometimes  very  iin* 
poitanty  afforded  by  the  lien  of  the  judgment  A  suspension  of 
ail  proceedings  under  the  judgment  fully  protects  the  lofling 
party  from  all  loss  or  injury  if,  from  any  cause,  the  verdict  be  ssl 
aside  or  the  judgment  vacated. 

2.  The  verdict  having  been  rendered  and  appearing  of  record, 
the  Court  could,  in  term  tJme  or  vacation,  order  the  proper  judg- 
ment when,  ^e  nvotion  .was  taken  under  'advisement  by  it.  The 
continuance  of  the  case  at  the  April  Term  was  only  a  continu- 
ance of  the  motion,  for  there  was  no  cause  pending  for  trial  in 
Court;  but  this  order  did  not  change  the  condition  of  things  be- 
fore existing,  nor  affect  the  power  of  the  Court  to  act  on  the  mo- 
tion at  its  convenience.  The  judgment,  in  pursuance  of  the  ver- 
dict, is  the  act  of  the  law  upon  record  f acts>  and  follows  as  a 
matter  of  course,  unless  the  Court  intervene  to  prevent  it.  It  is 
not  necessary  to  pursue  this  matter,  for  we  have,  in  effect,  de- 
cided the  point  in  the  recent  case  of  McMillan  and  Bichards,  at 
this  term.  The  authorities  cited  by  the  Appellant  apply  to-  tn 
entirely  different  state  of  facts  from  those  in  this  record. 

3.  The  statement  having  been  agreed  upon  by  the  parties,  prob* 
ably  the  Court  below  should  not,  unless  under  a  very  dear  shov- 
ing of  mistake  or  fraud,  have  permitted  an  amendment;  but  wb 
cannot  very  well  see  how  tiie  plaintiff  can  complain  that  his 
amendment  was  allowed,  whether  with  or  without  notice,  when 
the  Court,  without  his  amendment,  would  have  been  justified  in 
acting  upon  the  motion. 

4.  The  agreed  statement  is  not  in  the  record.  We  see  no  error 
in  the  matter  presented  by  the  amended  statement,  but  we  could 
not  consider  it  if  we  saw  apparent  error,  for  we  cannot  set  upon 
a  piece  of  a  statement.  It  is  necessary  for  us  to  see  the  ^nitrs 
statement  as  settled  before  we  can  pronounce  that  fiiere  is  error 
in  any  part,  unless,  indeed,  the  part  is  complete  in  itsdf,  in  its 
relation  to  a  given  exoeptioiL 

The  delays  and  oonfuaion  which  have  come  to  our  knowledge, 
in  this  and  other  eases,  snggests  the  propriety  of  a  speedy  settle- 
nent  of  statements  and  nceptions.    They  can  be  better  settled 
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Boon  after  the  trial  than  any  other  time,  and  there  is  seldom  any 
necessity  for  a  delay  of  more  than  a  few  days  to  make  an  aoea- 
rate  and  entire  record  of  the  proceedings  had  at  the  triaL  If  the 
District  Judges  acted  upon  this  suggestion,  and  compelled  Attor- 
neys to  settle  the  bills  of  exceptions  or  statement  immediatdy 
after  the  trial,  it  would  save  a  good  deal  of  delay,  oontentioni 
and  dilute,  and  insure  a  more  faithful  history  of  the  facts,  and  a 
more  accurate  statement  of  legal  propositions.  Of  coarse  these 
remarks  are  not  intended  to  reflect  upon  the  parties  here  or  their 
Attorneys,  much  less  the  Judge  below,  but  are  made  in  oonae* 
quence  of  many  evils  illustrated  by  a  contrary  praotioe  to  thai 


The  judgment  is  affirmed. 


BICE  if.  OASHIBIB. 

Tim  terms  of  new  trial  sre  peeuUsrlT  within  the  Alteretlon  of  the  Orarl*  wltk 

the  exercise  of  which,  the  Appellate  Court  wlU  not  Interfere,  except  iipoa 
a  clear  ihowlnc  of  airaeer  or  grossly  nnreaeonable  terme. 
Vdr  error  of  law,  excepted  to,  an  appeal  liei,  without  motion  for  new  trIaL 

Appeal  from  the  Tenth  District. 

Ejectment  The  only  fact  upon  which  the  decision  turns  ap- 
pears in  the  opinion  of  the  Court  i 

Reardqn  d  Dunn,  for  Appellant,  argued  that  the  facts  of  the 
case  show  it  was  inequitable  and  unjust  to  impose  costs  as  a  con- 
dition of  new  trial.  They  are  only  imposed  where  a  new  trial 
is  awarded  for  resson  of  some  remote  or  indirect  laches  of  the 
party  applying,  and  not  in  any  degree  contributed  to  by  the  op- 
posing party.  But  where  the  Court  below  erred  in  its  rulings, 
or  where  llie  verdict  is  against  evidence,  costs  aire  nerer  im- 
posed. In  this  case,  the  one  or  the  other  was  conceded  by  the 
Court  in  awarding  the  new  triaL  (Amsby  v.  Dickhoiiae^  4  OaL 
102.) 

Bryan  A  FiCkins,  for  Respondent,  cited  Battdle  t.  Oomwr,  (< 
CaL  140.) 

,   BAUiwiHy  J.  deUTered  the  opinion  of  the  Cowk—XBBTy  CLOT, 
eoncurrmg. 
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The  defendant  in  this  case  moved  the  Court  for  a  new  trial 
This  motion  was  granted,  on  the  payment  of  costa  —  snch  pay- 
naetLt  having  been  made  by  the  order  a  condition  precedent.  The 
defendant  did  not,  at  the  time,  except  to  these  terms;  the  plain- 
tiff excepted.  The  defendant,  some  two  or  three  months  afte^ 
wards,  gave  notioe  of  appeaL 

The  only  thing  from  which  the  defendant  oonid  appeal,  under 
fiiese  circnmstances,  is  the  annexing  of  this  condition  to  the  grant- 
ing of  his  motion.  The  terms  npon  which  a  Court  will  grant  a 
new  trial  are  peculiarly  a  matter  within  its  diaeretion.  This  rnnat 
necessarily  be  so;  for  so  many  reasons  relating  to  the  conduct, 
management,  and  peculiar  drcumstances  of  the  trial,  may  exist, 
that  it  would  be  impossible  to  prescribe  any  general  rules  on  the 
subject  If  error  at  law  intervenes,  a  par^  may  take  his  exoep* 
tions,  and  prosecute  his  appeal  without  motion  for  a  new  trial; 
but  if  he  makes  his  motion,  and  relies  upon  that  for  redress  against 
an  improper  verdict,  he  must  subject  himsdf  to  the  equitable  power 
of  the  Court.  The  verdict  may  have  gone  against  him,  in  some 
degree,  or  wholly,  by  his  own  n^leet  or  default,  or  even  the  ruUngs 
of  law  be  chargeable  to  his  own  laches  or  want  of  diligence.  In 
such  cases  it  may  be  proper  to  grant  him  a  new  trial  —  yet,  only 
upon  equitable  terms.  We  cannot  interfere  with  this  exercise  of 
discretion  unless  upon  a  dear  showing  that  it  has  been  abased, 
or  that  the  terms  were  grossly  unreasonabla  This  xecord  shows 
no  such  case. 

Judgment  aflSrmedi 


CROWELL  et  at.  v.  OILMORE  et  aL 


tarn  tteo  of  meebanlcs  for  labor  oerformed  and  materlmto  ftmUted  towarSi 
tha  erection  or  repair  of  a  boildlnK  attaebe&  ercn  tb      ~     ~ 
bat  an  equitable  Intereet  In  tbe  land  and  building. 


the  erection  or  repair  of  a  building  attaches  eren  tboagh  the  emploTer  bii 
but  an  equitable  intereet  In  the  land  and  building. 
file  Hen  may  be  recorded  within  alzty  da^e  after  the  eoBpletloo  of  tbe  1 


and,  by  relation,  will  attach  fromthe  date  of  the  commenccoient  of 
work. 
Pereone  dealing  with  the  property  dnrtng  the  ptogw  «C  the  ^ 
with  notice  of  the  dalma  eC  the  meehanle. 

AppbaIi  from  the  Ninth  District 

In  1853,  J.  C.  Spencer  became,  and  has  rinoe  been,  the  ( 
of  a  lot  in  Shafeta^  upon  which  the  building  lefened  to  in  iUi 
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case  was  erected,  exceptiDg,  howeTer,  a  small  fraction  not  ma- 
teiial  to  be  noticed.  In  1854,  John  Ball  leased  the  lot  of  Spencer, 
and,  in  1855,  erected  a  building  thereon,  Spencer  agreeing  to  sell 
Ball  one-half  of  the  lot  at  a  price  agreed  on,  and  to  pay  one-half 
the  cost  of  the  building.  Ball  completed  the  building  without 
assistance  from  Spencer.  In  the  fall  of  1856,  Ball,  with  the 
knowledge  and  consent  of  Spencer,  began  to  enlarge  this  build- 
ing by  adding  two  stories  and  ronning  it  back  thirty-five  feet,  at 
a  cost  of  thirty  thousand  dollars,  Spencer  signing  mortgages  on 
the  property,  with  Ball,  to  raise  money.  This  enlargement  be- 
gan in.Noyember,  1856,  and  ended  on  or  about  April  1st,  1866. 
The  plaintiffs  were  the  carpenters  and  laborers  employed  by 
Ball  at  day's  work  during  this  time  to  enlarge  the  building.  Ball 
was  in  possession  eyer  since  his  lease  in  1854.  Defendants,  with 
the  exception  of  Gilmore,  held  mortgages  on  the  property  eze* 
cuted  by  Ball  and  Spencer  jointly  in  November  and  December, 
1856,  but  subsequent  to  the  time  when  the  enlargement  of  the 
building  commenced.  The  liens  claimed  were  all  recorded  ac- 
cording to  law.  PlaintifiF  Oiowell  brought  suit  against  Gilmore, 
flie  assignee  in  insolvency  of  Ball,  to  enforce  his  lien.  The  other 
plaintiffs  appeared,  and  proved  their  liens  under  the  statute,  and 
the  mortgagees  asked  permission  to  intervene  and  defend.  The 
Court  below  decreed  that  the  interveners  be  paid  first,  as  the 
legal  title  to  the  land  mortgaged  was  in  Spencer.  Spencer  was 
not  a  party  to  the  suit 

Crocker  £  McKune,  for  Appellant,  argued,  that  Ball  had  an 
equitable  interest  in  the  land,  suflBcient  to  support  the  lien  of  the 
mechanics,  which  has  priorily  over  the  mortgagees.  (Wood's 
Digest,  638,  Sec.  4;  Gaskill  v.  Trainer,  8  Cal.  334;  Gaskill  v. 
Moore,  4  Cal.  233.) 

That  the  mortgagees  were  estopped  from  denying  the  title  of 
Ball,  he  being  one  of  the  mortgaj^rs.  (12  Wend.  66 ;  17  Id.  164; 
Doe  V.  Clifton,  4  Adolphus  &  Ellis,  809;  Doe  v.  Vickers,  Id.  782; 
t  Cal.  263;  4  Id.  247.) 

The  acts  of  Spencer  are  sufficient  to  bind  his  interest  in  the 
land.  (2  Cal.  489 ;  3  Id.  302 ;  4  Id.  97;  4  Barr,  194;  1  Bay.  289; 
1  Johns.  Ch.  B.  354;  2  Johns.  589;  1  Story's  Eq.  Sec  386;  f 
Smith's  Leading  Cases,  537,  561,  and  Cases  cited.)  Spenoei; 
however^  doea  not  controvert  the  rights  of  pldntifih. 
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Defendants  had  notice  of  Bairs  eqnitable  title,  thiongh  his 
possession.  (Bird  v.  Dennison,  7  Gal.  297;  Stafford  v.  Lick,  Id. 
479 ;  Ellis  v.  Jeans,  7  GaL  409 ;  Bryan  v.  Bamirez,  8  Gal.  461.) 

Sprague  di  McMurtry,  for  Respondent,  argued,  that  Bail  was 
a  mere  tenant  of  Spencer,  without  title,  legal  or  equitable. 

TxBBY,  G.  J.  deliTered  tibe  opinion  of  flie  Ooart— Bau^wot, 
J.  concurring* 

The  record  in  this  case  shows  that  defendant,  Ball,  had  sn 
equitable  interest  in  the  pranises  which  was  subject  to  the  liens 
of  plaintiffs,  and  'the  ccmtracts  between  Ball  and  plaintifb  haVing 
been  made,  and  the  work  under  such  contracts  beii^  actually 
progressing  at  the  time  of  the  execution  of  Respondent's  mort- 
gages, the  liens  of  the  meohanios  for  labor  performed  and  ma^ 
teirial  furnished  pursuant  to  such  contracts,  must,  as  to  Ball's  in- 
teresty  be  preferred  to  tiie  mortgages,  under  the  authority  of 
Soule  9.  Dawes,  (7  Gal.  576,)  whece  it  is  held  that:  "^By  oor 
statute,  the  lien  of  mechanics  may  be  recorded  within  sixty  days 
after  the  completion  of  ihe  building,  and  by  relation,  the  lien 
attaches  from  the  date  of  ihe  commencement  of  the  work.  All 
persons  who  deal  with  the  property  during  the  progress  of  ^ 
work,  are  charged  with  notiee  of  the  claim  of  the  Oontraofaur.'' 

Judgment  reversed  and  cause  remanded. 


KISLING  «.  JOHNSON  ^  dl. 

Vbs  authority  of  tho  Board  of  Commlsslonera,  under  the  Aet  of  Umj  lit 
1855,  relatlTO  to  a  tala  of  the  State's  interest  in  the  water  line  front  of  tbt 
elty  of  San  Francleco,  as  defined  by  the  Act  of  March  26th,  1851,  is  limited 
to  the  property  within  the  boundaries  defined  by  the  Act ;  and  a  sale  hj  thea 
of  lots  not  within  those  boundaries  Is  a  nullity,  and  cannot  csastJtsti 


eloud  of  titles    Hence  an  laJuoetiM  agalBst  soeh  lato  wm 
Atfbal  from  the  Twelfth  District 

Bill  in  equity  to  restrain  defendants  from  selling  a  osftdn  M 
of  land  in  tiie  dtj  and  county  of  San  Francisco,  bounded  on  doo 
nde  by  Mission  Creek^  and  the  other  sides  by  Tracy  Street,  Har- 
rison Street,  and  Thome  Street^  on  the  ground  that  plaintiff  vaf 
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fbe  owner  and  in  possession;  that  the  defendants,  as  a  Board  of 
Commissioners  in  behalf  of  the  State,  had  advertised,  and  were 
about  to  sell,  said  lot;  that  such  sale  wonid  involve  plaintiff  in 
nnmerona  lawlsuits  with  his  tenants,  and  with  the  purchasers, 
who  might  be  many,  by  a  subdivision  of  the  lot;  that  the  sale 
by  defendants  would  be  unlawful,  would  greatly  damage  and  ir- 
xeparably  Injure  plaintiff,  and  cast  a  cloud  on  his  title. 
Court  below  granted  the  injunction^  and  defendants  appeaL 

Thas.  E.  WUKams,  Attorney-General,  for  Appellant^  cited:  (4 
CaL  247;  8  Cal.  461,  and  cases  cited;  9  Cal.  204;  14  Johns.  57; 
12  Wend.  224;  Wood's  Dig.  519  to  626  inclusive;  4  Cal.  397.) 

Wm.  J.  Shaw,  for  Respondent. 

lie  locus  in  quo  is  not  within  tiie  boundaries  of  the  Act  of 
March  26th,  1851,  defining  the  water  line  front  of  the  city  of  San 
Francisco,  and  the  defendants  had  no  power  to  sell  under  the 
Act  of  May  1st,  1855. 

Such  sale  being  unlawful  may  be  restrained.  (Story's  Agency, 
Sees.  320,  321,  Notes,  307,  307a;  1  Wilson's  Rep.  328;  1  Bosan- 
quet  &  Puller,  410;  Story's  Eq.  Jurisp.  Sec.  955a.) 

Tbbbt,  0.  J.  delivered  flie  opinion  of  the  Court  —  Baldwik. 
J*  concurring. 

Defendants  were  by  the  Act  of  May  1st,  1855,  authorized  to 
dispose  of  the  interest  of  the  State  in  the  property  within  the 
water  line  front  of  the  city  of  San  Francisco,  as  defined  by  the 
••Act  to  provide  for  the  disposition  of  certain  property  of  the 
State  of  California,'*  passed  March  26,  1851.  Their  authority 
was  limited  to  the  property  within  the  boundaries  defined  by 
the  Act,  and  it  is  clearly  shown  that  the  lots  in  question  are  not 
included  within  those  boundaries.  Any  disposition  of  them  by 
the  defendants  would  be  a  mere  nullity,  and  could  vest  no  right 
in  a  purchaser,  which  would  constitute  a  cloud  upon  plaintiff's 
title. 

Flaintifl  could  receive  no  injury  from  mich  sal^  and  was  not 
entitled  fo  an  injunction. 

Judgment  reversed. 
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VISHEB  V.  WEBSTER. 

Che  pro«(k  arc  conlllctliig  It  to  aot  •nor  In  th«  OMUt  M«v  to  nfiMt  a 

new  trial. 

Where  the  Judgment  below  le  revened  on  appeal,  and  a  oaw  trial  had,  tfeo  coeti 
of  the  A  ret  trial  are  part  of  the  final  Mil  of  coeta. 

The  fact  that  Instructions  given  by  the  Court  are  lost  or  mlalald  haCere  i 
motion  for  new  trial  Is  neard,  is  no  ground  to  suspend  the  hearing  of  the 
motion,  or  for  new  trial. 

llM  Judge  below  Is  presumed  to  know  what  Instmctlona  he  gave  the  jury, 
and.  If  those  written  are  out  of  the  wa/,  he  may  resort  to  other  evtdcaetb 
or  his  own   memory. 

The  Supreme  Court  cannot  reoelTO  orldence  otherwise  than  through  the  state- 
ment or  the  record. 

A  sale  of  personal  property  without  dellTery,  la  not  ahaolntely  TOld,  hot  ealy 
so  as  to  creditors  and  subsequent  purchasers.  < 

A  Court  is  not  bound  to  give  an  Instmctloo  erroneous  on  Its  face,  even  thoegh 
the  error  be  Insufficient  to  reverse  the  Judgment,  no  Injnrv  being  done. 

Where  B  put  In  a  crop  on  land  leased  of  D,  the  lease  providing  that  D  wu 
to  have  one-half  the  crop  after  expenses  paid,  and,  subsequently  D.  bf 
written  contract,  sold  to  B  all  his  right,  title,  and  Interest,  In  the  crop  which 
was  then  growing:  Held,  that  the  fact  that  D  was  on  the  premises  esd 
occupied  a  house  there,  shows  no  possession  of  the  crop  as  against  B,  nnder 
the  contract.  ~^ 

The  declarations  of  a  vendor  of  personal  property  after  the  sale,  not  good  tt 
Impeach  the  title  of  the  vendee. 

To  admit  them  as  part  of  the  res  gntw,  clear  and  unequivocal  poasesston  by  the 
vendor  must  be  shown. 

The  possession  and  ownership  of  the  vendor.  Id  such  caaes,  aftar  aala,  may  le 
shown  by  his  acta,  his  dealing  with  the  propertyr  hut  not  by  hia  mtn  tA 
missions. 

Appbal  from  the  Fifth  DiBtrict 

To  the  facta  in  the  opinion  add,  that,  by  contract  nnder  seal, 
dated  September,  1854,  Dennis  leased  to  plaintiff  a  tract  of  land 
for  one  year,  nnder  the  gtipnlation  in  the  lease,  that  plaintiff  was 
to  pnt  in  the  crop  of  grain,  and,  after  the  expenses  of  sowing, 
harvesting  and  threshing  were  paid,  to  give  Dennis  one-half,  as 
rent  Plaintiff  took  possession,  hired  men,  fnmished  provis- 
ions, and  pnt  in  the  crop  of  wheat,  barley,  and  oats.  Personally, 
however,  he  lived  some  eighteen  miles  from  the  land,  and  was 
there  only  once  or  twice  a  week.  Dennis  worked  and  slept  <m 
the  ranch  most  of  the  time,  plaintiff  paying  him  the  nsnal  wages 
of  fifty  dollars  per  month.  He  slept  nnder  a  tree,  not  in  the 
house.  When  harvesting  began,  abont  Jnne  Ist,  1855,  plaintiff 
came  and  lived  on  the  ranch,  going  home  each  Satorday  night. 
On  the  3l6t  day  of  May,  1855,  Dennis,  by  a  eontract  nnder  seal 
sold  to  plaintiff  all  his  interest  in  the  crop  then  growing.  Thir- 
teen hnndred  and  sixty  bnshels  of  grain  wera  harvested  by 
plaintiff  and  pnt  in  the  adobe  honse  on  the  ranch.  On  file  6th 
day  of  October,  1855,  the  defendant,  as  Sheril^  bfied  on  this 
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grain  in  the  adobe,  under  a  writ  of  attachment  against  the  prop- 
erty of  Dennis.  On  the  trial  defendant  offered  to  prove  dedai^ 
ations  made  by  Dennis  as  to  the  sale  by  him  to  plaintiff  of  his 
half  interest  in  the  crop.  The  declarations  offered,  were  made 
five  months  after  the  sale,  to  the  ^eriff's  Keeper  at  the  time  of 
hauling  the  grain  away,  and  were  to  the  effect  that  he,  Dennis, 
owned  half  the  grain;  that  the  Sheriff  should  not  take  it  away 
without  weighing  it^  so  {hat  he,  Dennis,  could  know  how  much 
was  his,  and  that»  accordingly,  the  Sheriff  divided  the  grain  by 
taking  a  sack  and  leaving  a  sack.  Defendant  also  offered  Ihese 
declarations  to  rebut  the  testimony  of  plaintiff's  witnesses  as 
to  putting  in  the  crop,  and  possession  by  plaintiff.  The  precise 
question  put  by  defendant  to  witness  was,  ''Why  did  he  forbid 
you  from  taking  it  away?  what  reason  did  he  give  for  his  con^ 
duct?"  The  question  was  objected  to;  the  Court  sustained  the 
objection,  defendi^t  excepting.  Plainlifl  had  judgment  and  de- 
fendant appeals. 

Baine  £  Bauldin,  for  Appellant,  to  the  point,  that  the  Court 
erred  in  refusing  the  instruction  asked  by  defendant,  that  after 
a  sale  of  personal  property,  the  possession  of  the  vendee  must 
be  exclusive  and  continued,  cited:  (2  Kenfs  Com.  517;  1  John. 
Ch.  B.  483;  7  Paige  B.  165;  2  John.  Ch.  B.  46;  4  Cal.  B.  289.) 

The  tlourt  erred  in  excluding  Wheder^s  evidence,  at  the  point 
of  our  exception  in  relation  to  it,  concerning  the  daim  of  Den- 
nis to  this  grain,  when  the  same  was  being  removed  under  tiie 
authority  of  the  Sheriff.  This  was  an  act  of  dominion  on  the 
pcurt  of  Dennis  which  was  a  part  of  the  rea  gesta.  The  grain 
was  in  sacks,  on  the  ranch,  xmdivided,  and  Dennis'  assertion  of 
ovmership  is  an  act  of  dominion,  and  not  declarations  made  after 
a  sale. 

But  this  evidence  was  proper  in  another  point  of  view.  ^  Ev- 
idence may  be  admissible  in  one  point  of  view  and  not  in  an- 
other.''  (1  PhilUps'  Ev.  199,  171,  200.)  And  this  was  compe- 
tent to  rebut  the  evidence  tending  to  prove  the  plaintiff's  exdu- 
siTe  possession. 

2>.  W.  Perley,  for  Eespondent 

Tbe  dedsTations  of  a  vendor  made  after  the  sale,  cannot  be 
gi^en  in  evidence  to  defeat  the  title  derived  from  him  in  a  sujt 
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to  which  he  is  a  stranger.     (Martin  v.  Kelly,  1  Stewart^  198; 
Landecker  v.  Houghtaling,  7  CaL  391;  Visher  v.  Webster,  Id.) 

L.  Sanders,  Jr.  also  for  Respondent 

Baldwik,  J.  delivered  the  opinion  of  the  Oonrt  —  Fibu),  J. 

concurring. 

Trespass  against  the  Sheriff  for  seizing  plaintifPs  grain. 

Defendant  justified  by  process  against  one  Dennis,  and  a  claim 
that  this  was  his  proper^,  or  subject  as  his  to  tiie  writ  Thd 
question  was,  whether  there  was  fraud  in  a  sale  of  this  grain  by 
Dennts  to  the  plaintiff,  and  this  question  d^ended  upon  conflictr 
ing  proofs. 

1.  The  assignment  of  error  which  assails  the  refusal  of  the 
Court  to  grant  a  new  trial,  therefore,  is  not  sustained. 

2.  There  was  a  previous  trial.  Verdict  and  judgment  for'tbe 
plaintiff  were  had,  which  judgment  was  reversed  in  this  Court 
The  Court  below  refused  the  motion  of  defendant  to  exclude  the 
costs  of  this  first  trial  from  the  bill  of  costs.  We  see  no  error 
in  this  refusal.  No  authority  has  been  cited  to  show  that  it  was 
the  duty  of  the  Court  to  allow  the  motion ;  and  we  think  the  law 
And  the  practice  are  the  other  way. 

3.  Some  instructions  given  by  the  Court  on  the  trial  were  lost 
or  mislaid  before  the  motion  for  a  new  trial  was  heard ;  and  upon 
this  ground  the  defendant  moved  to  suspend  the  hearing  of  the 
motion  until  they  should  be  found,  and  also  to  grant  a  new  trial 
on  account  of  the  loss.     The  Court  refused  the  motion. 

The  Judge  must  settle  the  statement.  He  is  presumed  to 
know  what  instructions  he  gave  the  jury.  The  best  evidence 
is,  undoubtedly,  the  written  charge;  but,  if  that  is  out  of  the 
way,  other  evidence,  or  his  own  meniory,  may  be  resorted  to  to 
enable  him  to  make  known  the  instruction.  But  we  cannot  re- 
ceive evidence  otherwise  than  through  his  statement  or  the 
record;  and,  if  we  could,  the  Appellant  has  not  furnished  it 

4.  It  is  assigned  as  error  that  the  Court  refused  to  charge 
the  jury  that,  after  a  sale  of  personal  property  by  a  vendor,  the 
possession  of  the  vendee  must  be  exclusive  and  continued  as 
against  the  vendor:  and  if  the  vendor  remained  in  possession, 
in  conjunction  and  in  common  with  the  vendee,  then  the  sale  is 
absolutely  void.    We  do  not  so  understand  the  law.    The  sale  ii 
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good  as  between  the  parides^  whether  possession  be  delivered  or 
not;  and  only  void  as  to  creditors  and  sabseqnent  purchasers. 
A  Court  is  not  bound  to  give  an  iostmction  upon  its  face  erro- 
neous, though  the  error  might  not  be  sufficient  to  reverse  the 
judgment  if  the  charge  were  given.  The  error  may  be  excused 
in  some  cases,  on  the  ground  tliat  no  injury  was  done;  but  the 
Court  is  never  bound  to  charge  bad  law.  Nor  can  we  say  that 
so  broad  a  proposition  had  not  a  tendency  to  mislead  the  jury. 
Moreover,  it  is  not  at  all  certain  that  the  rule  invoked  applies  to 
a  case  like  this.  Here,  by  the  terms  of  the  contract  of  1854, 
Visher  was  to  have  possession  of  the  crop,  reimburse  himself  for 
expenses,  etc  the  remainder  to  be  divided.  By  flie  last  contract, 
of  dlst  May,  1855,  Dennis  sold  all  his  right,  title,  and  interest,  by 
deed,  in  the  crop  then  growing,  to  plaintiff;  and  it  seems  Yidier, 
if  he  did  not  have  it  before,  took  .all  the  possession  of  the  erop^ 
of  which  it  was  susceptible,  even  supposing  that  this  grain,  then 
growing,  was  a  mere  chatteL  Unless  some  fraud  appeared  in 
this  first  contract,  we  do  not  weQ  abe  how  or  when  Dennis  ever 
had  any  possession  of  this  grain.  Nor  do  we  see  that  any  proof 
of  possession  of  the  grain  itsdf,  by  Dennis,  was  made.  The 
mere  fact  that  he  was  on  the  premises,  or  in  the  occupancy  of 
the  house,  shows  no  such  possession  in  Ihe  face  of  a  clear  show- 
ing, by  the  deeds,  that  he  had  no  right  as  against  Yisher. 

5.  The  next  error  assigned  is  in  excluding  proof  of  Dennis^ 
declaration  in  respect  to  the  title  of  the  grain,  or  his  half  intei^ 
est  in  it  These  declarations  were  made  after  his  sale.  They 
eonld  not,  therefore,  affect  the  title  he  had  parted  with.  Nor 
were  they  a  part  of  the  res  gesUe,  for  no  such  clear  and  unequiv- 
ooal  possession  was  shown  as  to  admit  them  on  this  ground. 
Nor  was  it  proper  to  rebut  the  testimony  of  Lombard  and  Put- 
BBxn  Yisher,  for  tiiis  testimony  could  only  rebut  their  statements 
by  showing  some  interest  or  course  of  d^ing  with  the  property. 
^Hiis  could  be  proved  by  his  acts  —  and  was — it  oould  not  by  hid 
Bftere  admissions. 

Judgment  affirmed. 
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HORN  V.  THE  VOLCANO  WATEB  COMPANY  #«  oL  Db- 
FENDANTS,  AND  BAWLE,  SHAFFEB  et  al.  Intrbyekobs. 


A  oopT  Of  tbo  note  ened  on  Mng  fttteebed  to^  and  mede  pert  ed;  the  eoat- 
plelnt,  the  answer,  not  Terlfled.  admlta  the  gennlneneee  and  due  eseeiitlon  e( 
the  note,  and  entitlee  the  plaintiff  to  ludgment. 

In  suit  on  a  note  and  mortgage,  where  creditors  of  the  defendant  Intervened, 
allegtaig  the  note  and  mortgage  to  he  fraudulent  as  against  them,  the  biter- 
veuors  cannot  prevent  a  Judgment  for  plaintiff  against  defendant  Tbs 
moat  the/  can  claim,  is  protection  against  the  enforcement  of  the  Judgment 
to  their  prejudice. 

The  Interest  which  entitles  a  person  to  Intervene  In  a  mlt  between  ether 
parties,  must  be  in  the  matter  in  litigation,  and  of  such  a  direct  and  In* 
mediate  character  that  the  Intervenor  will  either  fftin  or  lone  hj  the  dlieek 
IcKal  operation  and  effect  of  the  Judgment. 

It  muRt  be  that  created  by  a  claim  to  the  demand,  or  some  part  tharanC  >■ 
sulc,  or  a  claim  to,  or  lien  upon,  the  property,  or  some  part  thereof,  wblch 
is  the  subject  of  litigation. 

▲  snople  contract  creditor  of  a  common  debtor  cannot  In  terrene  In  a  foce- 
closure  suit. 

But  Judgment  creditors,  being,  aa  such,  subsequent  Incumbrancers,  may  lnte^ 
Tene.  And  a  Court  may  order  them  to  be  made  parties,  probably  by  ii 
amendment  of  the  complaint  as  the  better  course,  or  on  petition  of  utec^ 

I       vention. 

Subsequent  creditors  cannot  compIl^n,  that  the  note  and  mortgage  of  a  eoBBcn 
debtor  were  executed  without  consideration. 

Aa  against  subsequent  creditors  a  .conveyance,  even  If  voluntary,  is  not  vold» 
unless  fraudulent  In  fact  ^- that  is,  made  with  a  view  to  future  '-'^'-' 
though  the  evidence  of  an  intent  to  defraud  existing  creditors  Is  < 
auflkiient  prima  faole  evidence  of  fraud  aipUnat  subeeaaent  cf«dltoc% 

Appeal  from  the  Fifth  District 

Plaintifl  Wnght  suit  against  the  Volcano  Water  Company  on 
a  note  and  mortgage  exaented  by  the  Tmsteee  of  tiie  company. 
The  ol^er  defoidants  were  the  holders  of  a  note  and  mortgage 
executed  by  said  company,  of  even  date  with  the  plaintiffs,  and 
with  the  agreement  that  the  two  mortgages  should  be  paid  pro 
rata. 

The  company  filed  a  general  denial  in  answer.  Some  of  the 
other  defendants  answered,  but  it  is  not  material  to  notice  tiie 
answers.  Certain  creditors  of  the  company  intenrened,  all^^ 
fraud  in  the  execution  of  the  note  and  mortgage  to  plaintiff,  and 
that  they  were  void  as  against  the  company  and  its  crediton. 
Plaintiff  gave  in  evidence  his  note  and  mortgage,  and,  with  tiie 
admission  that  the  same  were  properly  executed  and  recorded, 
and  the  premises  correctly  described  in  the  complaint,  rested. 
The  only  further  facts  necessary  are  contained  in  the  opinion  of 
the  Court  The  Court  below  gave  judgment  for  defendants,  and 
plaintiff  appeals. 

F.  W.  Cope,  for  Appellant,  argued:  1.  That  (lie  dedsioii  rf 
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the  Court  below  was  not  in  writings  and  that  the  case  of  Walker 
V.  Sedgwick,  (5  Cal.  192,)  holding  the  statute  to  be  inapplicable 
to  diancery  cases,  is  not  law.  (Sands  v.  Church,  2  Seld^,  356; 
Davis  V.  Mayor  of  New  York,  dtcd  in  Voorhies'  Code,  378.) 

S.  Plaintiff  was  entitled  to  judgment  against  the  company  on 
the  pleadings.  A  copy  of  the  note  was  a  part  of  the  complaint, 
and  the  answer  was  not  verified. 

The  position  of  the  other  defendants  was,  not  antagonistic  to 
the  plaintiff,  and  presented  no  obstacle  to  his  recovery.  They 
oould  not  avail  themselves  of  the  defense  interposed  by  the  in- 
tervenors.  Even  if  their  allegation  as  to  the  fraud  in  the  note 
and  mortgage  were  true,  it  could  not  affect  the  case  as  between 
the  plaintiff  and  defendants.  The  instruments  were  not  abso- 
lutely void,  but  only  so  as  against  creditors  and  purchasers  im- 
peaching them.  (Henriques  v.  Howe,  2  Edw.  Ch.  B.  120;  18 
Johns.  515;  5  Cow.  547.) 

3.  The  petitions  of  intervention  do  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  or  entitle  intervenors  to  any  relief 
88  against  the  note  and  mortgage  of  plaintiff;  because: 

Ist.  The  petition  of  Bawle  shows  that  he  is  only  a  simple 
contract  creditor  of  the  Water  Company,  and  it  does  not  appear 
that  payment  of  any  portion  of  his  demands  is  secured  either  by 
8  lien  or  mortgage.  (Stow  ei  al  v.  Manning,  2  Scam.  530;  Man- 
chester 9t  al.  V,  McEee,  4  Oil.  511 ;  Grippen  v.  Hudson,  3  Ker. 
161.) 

2d.  The  petition  of  Shaffer  and  others,  shows  that  they  are 
judgment  creditors  of  the  company,  and  that  their  jud^rments  are 
liena  upon  the  property  mortgaged  to  the  plaintiff;  but  it  does 
net  appear  that  an  execution  was  ever  issued  on  either  of  such 
judgments;  or  that  the  property  is  sufficient  to  satisfy  the 
claims  of  all  parties;  or  that  there  is  not  other  property  from 
which  the  intervenors  could  obtain  satisfaction  of  their  judcr- 
ments;  or  that  the  plaintiffs'  mortgage  interferes  in  any  nmn- 
ner  with  the  enforcement  of  such  judsnuents;  or  that  an  effort 
to  enforce  the  same  has  been,  or  is  now  being,  made. 

The  statute  provides  that,  "  any  person  shall  be  entitled  to  in- 
tervene in  an  action  who  has  an  interest  in  the  mattpr  in  lititra- 
ticn^  in  the  success  of  either  of  the  parties  to  the  action,  or  an 
inteieat  against  both."     (Wood's  Digest,  176.)     What  is  an  *'in. 
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tereflt,''  within  the  meaiiijig  of  tiiis  statute,  is  not  quite  dear. 
In  legal  parlance  this  word  is  always  used  to  denote  property 
in  lands  or  chattels.  (2  Burr.  Law  Die.  628.)  In  this  soise  it 
certainly  does  not  include  a  lien.  ^A  lien  is  not  in  strictness 
either  a  jvs  in  re  or  a  jus  ad  rem;  that  is^  it  is  not  a  proper^  in 
the  thing,  nor  does  it  constitute  a  right  of  action  for  the  thing.'' 
(2  Burr.  Law  Die.  684;  1  Story's  Eq.  Sec.  506;  2  Story's  R.  144, 
145.)  In  construing  the  statute  this  word  should  be  deemed  to 
have  been'  used  in  its  strict  legal  sense.  (Sedg.  Con.  and  Stat 
Law,  261,  262).  The  remedy  by  intervention  is  unknown  to  the 
cominon  law,  and  should  not  be  extended  to  cases  which  are  not 
clearly  within  the  spirit  and  meaning  of  the  statutes.  (Sedg. 
Con.  and  Stat  Law,  313,  314.) 

The  provisions  of  the  Civil  Code  of  Louisiana,  in  reference  to 
interventions,  are  very  similar  to  our  statute.  (Oieiner's  Prac 
147,  148.)  It  has  been  decided  in  that  State,  that  a  stranger  to 
the  suit  cannot  intervene  for  the  purpose  of  aiding  the  defend- 
ants.    (Norris'  Heirs  v.  Ogden,  11  Mar.  B»  445.) 

In  the  cai^e  of  Gasquet  et  al,  v.  Johnson  ei  aL  (1  La.  R.  425,) 
where  several  persons  had  attached  the  same  property,  the  Court 
held  that  a  subsequent  attadung  creditor  could  not  intervene 
for  the  purpose  of  defeating  the  action  of  a  person  having  a 
prior  attachment  In  regard  to  the  iniereet  entitling  a  person 
to  intervene  in  an  action,  the  Court  said:  ^This  we  suppose 
must  be  a  direct  interest  by  which  the  intervening  party  is  to 
obtain  immediate  gain,  or  suffer  loss  by  the  judgment  whidi  may 
be  rendered  between  the  original  parties.'' 

But  admitting  that  the  interveners  had  an  interest,  within  the 
meaning  of  the  statute,  sufficient  to  entitle  them  to  intervene, 
still  their  petition  does  not  state  facts  enough  to  constitute  any 
ground  for  relief.  The  rule  is  firmly  established  in  English  and 
American  jurisprudenfce  that  the  right  of  a  creditor  to  appeal  to 
a  Court  of  Equity  for  relief  against  the  fraudulent  acts  and 
transfers  of  his  debtor  depends  upon  the  fact  of  his  having 
exhausted  his  l^al  remedies  without  being  able  to  obtain  satis- 
faction of  his  judgment  (Manchester  et  al.  v.  McKee,  before 
cited;  Beck  v.  Burdett,  1  Paige  Ch.  Hep.  308;  Wiggins  v.  Arm- 
strohg,  2  John.  Ch.  Hep.  144;  Brown  et  al.  v.  McDonald,  1  Hill'i 
Ch.  Hep.  297;  McKinley  v.  Coombs,  1  Mon.  Rq>.  106;  ADflD  v 
Camp,  Id.  S81;  Halberfai  v.  Grant,  4  Id.  680.) 


SUPREME  COUBT  —  APRIL  TERM,  1869.  65 

Bmen  v*  TIm  Voleano  Water  OomiMUiy  et  •!. 

But  even  if  it  were  not  requisite  that  the  interrenoTB  shoold 
have  puTBued  their  legal  remedies  to  the  extent  indicated  in  these 
cases,  they  should  clearly  and  oonduaively  have  shown  in  their 
petition  that  they  could  not  obtain  satisfaction  of  their  judgments 
without  tho  assistance  of  a  Court  of  Equity.  This  they  have 
utterly  failed  to  do.  They  say  that  they  are  judgment  creditors, 
having  liens  upon  the  property  mortgaged  to  the  plaintiff^  and 
that  the  plaintiff's  mortgage  is  a  fraud  upon  their  rights.  Thia 
is  their  entire  case.  The  extent  or  value  of  the  ortgaged  prop- 
erty is  not  shown,  nor  is  it  shown  that  there  is  not  other  prop- 
erty from  which  they  could  obtain  satisfaction  of  their  jndgments. 
The  allegation  of  the  insolvency  of  the  company  ia  not  an  allega- 
tion that  the  company  has  no  property,  but  that  it  has  not  suffi- 
cient property  to  pay  all  its  debts.  (2  Burr.  Law  Die.  623.) 
The  authorities  upon  these  points  are  clear  and  conclusive.  (Goopr 
Eq.  PI.  149;  Screven  v.  Bostick,  2  McCord's  Ch.  E.  410;  Harri- 
son V.  Battie,  Dev.  Eq.  537;  Semple  v.  Fletcher,  3  Mar.  Rep.  N.  8. 
382;  Wiggins  v.  Armstrong,  and  several  other  cases  before  xe* 
f erred  to.) 

I  have  already  shown  that  the  fact  of  a  conveyance  being  fraudu- 
lent as  to  creditors  does  not  render  it  absolutely  void.  Our  statute 
provides  that  such  a  conveyance  shall  be  void  as  against  the  per- 
sons hindered,  delayed  or  defrauded,  by  it  (Wood's  Digest,  107.) 
As  to  every  other  person  it  is  valid.  When,  therefore,  any  creditor, 
cor  other  person,  shall  resort  to  a  Court  of  Equity  for  relief  against 
such  a  conveyance,  he  must  show  that  he  is  within  the  protection 
of  the  statute.  Have  the  interveners  done  that  in  this  case?  Have 
they  stated  a  single  fact  tending  to  show  that  the  plaintiff's  mort- 
gage stands  in  the  way  of  the  enforcement  of  their  judgments?  In 
the  case  of  Dewey  v*  Latson,  (6  GaL  Bep.  609,)  the  point  was 
explicitly  decided  that  a  creditor  cannot '  question  the  fraudu- 
lent acts  of  his  dd)tor  unless  such  acts  are  prejudicial  to  his  in- 


It  is  not  shown  in  the  petition  of  Shaffer  and  others  that  Hie 
petitioners  were  creditors  of  the  company  at  the  time  of  the 
execution  of  the  note  and  mortgage  to  the  plaintiff,  or  that  the 
company  was  then  indebted  to  any  other  person,  or  had  not  suf- 
ficient property  to  pay  all  its  debts^  or  that  such  note  and  mort- 
gage were  given  wiUi  intent  to  defraud  subsequent  creditors. 
Vol.  XIII.— s 
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(Hovenden  on  Frauds,  2  vol.  74,  75,  quoting  Stat  13ih  Elis. 
Ch.  5;  1  Story's  Eq.  Section  356,  Chancellor  Kent;  Beade  «. 
Livingston,  3  Johns.  Ch.  Rep.  481;  Sexton  v.  Wheaton,  8  Wheat 
U.  S.  Rep.  329.) 

It  has  been  decided  in  England  that  a  creditor  who  seda  to 
avoid  a  voluntary  conveyance  made  by  his  debtor  must  allege  in 
his  bill  that  he  was  a  creditor  at  the  time  of  the  execution  of 
such  conveyance.  (Ede  v,  Knowles,  2  Younge  &  Coll.  N.  R.  172, 
178.) 

In  the  case  at  bar  the  intervenors  allege  in  their  petition  "  thai 
at  the  time  of  the  giving  of  said  note  and  mortgage  the  com- 
pany had  before  the  execution  of  the  same  already  become  in- 
debted to  a  much  greater  amount  than  the  amount  of  the  capital 
stock  paid  in.''  This  is  the  only  statement  in  the  petition  having 
any  reference  to  the  pecuniary  condition  of  the  company  at  the  time 
of  the  execution  of  the  note  and  mortgage  to  the  plaintiff.  This 
statement  certainly  does  not  amount  to  an  allegation  that  the 
company  was  then  indebted  in  any  amoimt  whatever,  but  ia  strictly 
compatible  with  an  entire  freedom  from  indebtedness  on  the  part  of 
the  company.  It  is  possible  that  the  company  had  contracted  debts 
to  a  large  amount,  and  it  is  equally  possible  that  these  debts  had 
been  paid  off.  It  is  also  possible  that  the  company  was  largdy 
indebted,  but  was  at  the  same  time  in  the  possession  and  owner- 
ship of  property  sufficient  to  pay  ten  or  twenty  times  the  amount 
The  insufficiency  of  this  allegation  is  too  obvious  to  require  further 
comment 

The  last  objection  to  the  validity  of  this  note  and  mortgage  to 
which  allusion  is  at  all  necessary  is,  that  at  the  time  they  w^re 
given,  the  indebtedness  of  the  company  exceeded  the  amount  of 
its  capital  stock  actually  paid  in.  The  allegations  of  the  peti- 
tions of  intervention  are  not  sufficiently  specific  to  support  this 
objection;  but  if  they  were,  the  conclusion  arrived  at  does  not 
follow.  The  statute  was  intended  to  operate  only  as  betwe^i 
the  corporation  and  its  Trustees,  as  a  check  upon  the  latter  and 
a  security  to  the  former  against  their  reckless  and  improvident 
action.  (Wood's  Digest,  121,  Section  14.)  This  is  the  only  rea- 
sonable construction  of  which  the  statute  is  susceptible.  If  the 
debts  of  a  corporation,  contracted  when  its  indebtedness  already 
exceeds  the  amount  of  its  capital  stock  paid  in,  are  void  and 
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cannot  be  enforced^  the  provisiim  in  reference  to  the  personal  re- 
sponsibility of  the  Truatees  is  idle  and  useless.  The  case  of 
Foster  et  al  v.  The  Oxford,  Worcester,  and  Northampton  Bail- 
way  Company  (14  Eng.  Law  and  £q.  Bep.  306)  is  in  point 

But  there  is  another  view  of  the  case,  whicdi  is  equally  fatal  to 
this  objection.  Sedgwick  in  his  work  on  Statutory  and  Consti- 
tutional Law,  (on  p.  90,)  says:  ''  It  must  be  borne  in  mind,  that 
the  invalidity  of  contracts  made  in  violation  of  statutes,  is  sub- 
ject to  the  equitable  exception,  that  although  a  corporation  in 
making  a  contract  acts  in  disagreament  with  its  charter,  when 
it  is  a  simple  question  of  capacity  or  authority  to  contract,  aris- 
ing either  on  a  question  of  regularity  of  organization  or  of  power 
conferred  by  the  charter,  a 'party  who  has  had  the  benefit  of  the 
agreement  cannot  be  permitted,  in  an  action  founded  on  it,  to 
question  its  validity.''  In  this  case,  the  company,  having  re- 
ceived the  benefit  of  its  contract  with  the  plaintiff,  cannot  question 
the  validity  of  such  contract,  and  the  interveners  aie  in  this 
respect  in  no  better  condition  than  the  company,  unless  they 
can  assail  the  contract  on  the  ground  of  fraud. 

P.  L.  Edwards,  for  Bespondent 

!•  The  Court  below  did  not  err  in  withholding  a  written  find- 
ing of  the  facts.  (Walker  v.  Sedgwick,  5  Cal.  B.  192.)  Even 
where  the  Court  has  submitted  issues  of  fact  to  a  jury,  it  is  not 
bound  by  this  finding.  It  is,  at  most,  advisory.  (Oray  v,  Eaton, 
5  Cal.  B.  448;  Domingues  v.  Dominguez,  7  Id.  424;  Still  v. 
Saunders,  8  Id.  281.)  A  suit  to  foreclose  a  mortgage  is  pecu- 
liarly an  equity  proceeding.  (Ballow  v.  Bogers,  Admr.  9  CaL 
126.) 

2.  It  is  a  sufficient  answer  to  ttie  second  point  submitted  by 
the  counsel,  that  the  whole  actual  controversy  was  and  is  be- 
tween the  Appellant  and  the  intervenors. 

8.  The  interveners  do  state  facts  sufSdent  to  constitute  a  cause 
of  acti<xi;  but  if  not,  the  objection  now  comes  too  late.  It 
ahonld,  m  some  form,  have  been  raised  in  the  Court  below,  and 
0(Qght  not  to  be  raised  for  the  first  time  in  this  Court  Tte 
proposition  for  the  Appellant  is,  in  substance,  that  the  intervener, 
Bawie,  i^  but  a  simple  contract  creditor  of  the  corporation,  and 
that  while  the  other  intervenors  show  themselves  to  be  judgment 
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creditors  having  a  lien,  they  fail  to  show  that  they  have  exhausted 
their  legal  remedy,  or  that  they  do  not  show  that  they  mi^t 
obtain  satisfaction  without  the  aid  of  equity. 

But  the  authorities  cited  are  in  our  favor,  bo  far  as  analcgoTU, 
and  the  others  do  not  aid  Appellant  (Wiggins  &  Boreum  v. 
Armstrong  &  Marshall,  2  John.  Gh.  B,  144;  Brown  et  als.  v. 
MicDonald,  1  HiU's  Ch.  B.  297;  Story's  Eq.  Jur.  Sec.  606;  Gas- 
quet  et  al.  v.  Johnson  ei  aL  1  La.  432.) 

The  present^  however,  is  not  a  case  of  the  character  presented 
in  most  of  the  cases  cited  by  the  counsel. 

Here  is  an  action  already  in  Chancery,  which,  if  successful, 
must  wholly  defeat  the  claim  of  the  intervenors;  for  the  corpora- 
tion is  insolvent. 

The  note  and  mortgage  in  suit  are  allied  to  be  fraudulent, 
and  the  plaintiffs  and  defendants  are  averred  to  be  in  collusion 
to  defraud  the  interveners. 

But  whether  we  are  right  or  wrong  in  all  this,  our  statute 
gives  the  remedy  which  we  have  sought,  and  that  whether  we 
are  judgment  creditors  having  a  lien,  or  simple  contract  cred- 
itors.   (Prac.  Act,  Sec  669.) 

This  provision  should  be  liberally  construed,  for  it  is  not  within 
the  reason  of  the  rules  cited.  It  is  purely  remedial,  and  as  such 
to  be  construed  b^ieficially,  so  as  to  suppress  the  mischief  and 
advance  the  remedy.     (Sedgwick  on  Stat  Constr.  359.) 

The  Statute  of  13  Eliz.  has  nothing  to  do  with  this  case.  It 
has  been  often  held  that  the  statute  only  declared  and  definitely 
ascertained  the  common  law,  and  that  the  latter  was  always 
competent  for  every  purpose  within  the  purview  of  the  fonner. 
This  is  a  question  of  actual  fraud,  and  whether  present  or  proa- 
pective,  is  wholly  unimportant.  (4  Bac.  Abr.  .401;  2  Eenfs 
Com.  440.) 

This  Court  has  already  directly  recognized  this  right  of  inters 
vention.  (Brooks  v.  Hager,  6  Cal.  B.  281;  County  of  Tuba  •. 
Adams  &  Co.  7  Id.  35;  Dixey  v.  Pollack,  8  Id.  570.) 

Field,  J.,  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  and 
Terry,  C.  J.  concurring. 

It  was  error  to  render  judgment  for  the  defendants.  A  copy 
of  the  note  in  suit  is  attached  to  the  complaint,  and  tiie 
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of  the  company  is  simply  a  general  denial,  wiflioat  Terificatioii; 
and  thna,  by  force  of  the  statate,  the  genuineness  and  dne  execn* 
tion  of  tiie  note  by  the  company,  are  to  be  r^arded  as  admitted. 
The  claims  aaserted  by  the  other  defendants  are  not  inconsistent 
with  a  recovery  by  the  plaintiff.  In  the  judgment  their  rights 
could  have  been  fully  protected.  Upon  the  pleadings,  therefore, 
as  between  the  original  parties  to  the  action,  the  plaintiff  was 
entitled  to  judgment  Admitting  that  the  matter  set  up  by  the 
intervenors  constituted  a  fraud,  and  was  fully  established,  we  do 
not  perceive  how  it  could  affect  the  right  of  the  plaintiff  to  a 
judgment  as  against  Ihe  company.  The  most  that  the  interven- 
ers could  claim,  was  protection  against  the  enforcement  of  the 
judgment  to  the  prejudice  of  tiieir  rights;  and  this  could  have 
been  effected  by  its  postponement  to  their  claims  in  the  disposi- 
tion of  the  proceeds  arising  from  the  sale  of  the  mortgaged  prem- 
ises. As  between  the  parties,  the  note  and  mortgage  were  valid; 
ihey  were  void,  if  at  all,  only  as  against  creditors  and  subsequent 
purchasers.  (Henriquez  v.  Hone,  2  Edw.  Gh.  Bep.  120;  Ander* 
son  V.  Roberts,  18  John.  614.) 

But,  without  resting  the  case  upon  this,  we  pass  to  a  considera- 
tion of  the'  merits  of  the  intervention :  The  petition  of  the  cred- 
itor. Eawle,  does  not  disclose  any  right  on  his  part  to  intervene; 
it  shows  that  he  was  a  simple  contract  creditor,  holding  obliga- 
tions against  the  company  —  but  it  does  not  show  that  any  por- 
tion of  them  were  secured  by  any  lien  upon  the  mortgaged  prem- 
ises. His  intervention  is  only  an  attempt  of  one  creditor  to 
prevent  another  creditor  obtaining  judgment  against  the  com- 
mon debtor — a  proceeding  which  can  find  no  support,  either  in 
principle  or  authority.  The  interest  mentioned  in  the  statute, 
which  entities  a  person  to  intervene  in  a  suit  between  other  par* 
ties,  must  be  in  the  matter  in  litigation,  and  of  such  a  direct  and 
immediate  character  that  the  intervener  will  either  gain  or  lose 
by  the  diroct  legal  operation  and  effect  of  the  judgment.  The 
provisions  of  our  statute  are  taken. substantially  from  the  code 
of  procedure  of  Louisiana,  which  declares,  that,  *^  in  order  to  be 
cntitied  to  intervene,  it  is  enough  to  have  an  interest  in  the  sno- 
essa  of  either  of  the  parties  to  the  suit;^  and  the  Supreme  Court 
of  that  State,  in  passing  upon  the  term  interest,  thus  used,  held 
tiiia  language:  ^This,  we  suppose,  must  be  a  direct  interest,  by 
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which  the  intervemng  party  is  to  obtain  immediate  gain^  or  suf- 
fer loss,  by  the  judgment  which  may  be  rendered  between  the 
original  parties;  otherwifle,  the  strange  anomaly  would  be  iutio- 
dnoed  into  our  jnriq[>rudenoe  of  suffering  an  accumulation  of 
mita  in  all  instances  where  doubts  might  be  entertained,  or  entar 
into  the  imagination  of  subsequent  plaintiffs,  that  a  defendant 
against  whom  a  previous,  action  was  under  prosecution  might 
not  have  property  sufSdent  to  discharge  all  his  debtB.  For,  as 
the  first  judgment  obtained  might  give  a  preference  to  the  per- 
son who  should  obtain  it^  all  subsequent  suitors,  down  to  the 
last,  would  have  an  indirect  interest  in  defeating  the  action  of 
the  firsf  (Gasquet  et  al.  v.  Johnson  et  ah  1  Louis.  Rep.  431.) 
To  authorize  an  intervention,  therefore,  the  interest  must  be 
fiiat  created  by  a  claim  to  the  demand,  or  some  part  hereof,  in 
suit,  or  a  claim  to,  or  lien  upon,  the  property,  or  some  part  thereof, 
which  is  the  subject  of  litigation.  No  such  claim  or  lien  is  as- 
■erted  in  the  petition  of  Rawle,  and  his  right  to  intervene  must 
in  consequence^  faiL  (Brown  &  Sons  v.  Saul  et  al.  4  Martin, 
N.  S.  434.) 

The  petition  of  Shaffer  and  others,  stands  upon  a  different  foot- 
ing. It  shows  that  they  were  judgment  creditors,  having  liois, 
by  their  sereral  judgments,  upon  the  mortgaged  premises  at  the 
time  of  the  institution  of  the  present  suit  As  such,  they  were 
subsequent  iiicumbrancers  and  necessary  parties  to  a  onnplete 
adjustment  of  all  interests  in  the  mortgaged  premises,  though 
not  indispensable  parties  to  a  decree  determining  the  rights  of 
(he  other  parties  as  between  themselves.  For  such  adjustment, 
file  Court  would  have  been  justified  in  ordering  them  to  be 
brought  in,  either  upon  their  own  petition,  as  in  the  present 
ease,  or  by  an  amendment  to  the  complaint  (Sargent  u,  Wil- 
son,  6  Cal.  604;  Moss  v.  Warner,  10  Oal.  296;  Montgomery  v. 
Tutt,  11  Cal.  807.) 

It  would  probably  be  the  better  course  for  the  Court  to  direct, 
in  a  case  like  the  present,  an  amendment  to  the  complaint.  No 
question,  however,  as  to  the  form  in  which  these  parties  assert 
tiieir  right  is  made,  and  we  could  not  regard  the  point,  if  it  were 
made,  as  essential  to  the  determination  of  the  priorities  of  the 
several  liens.  Looking,  then,  to  the  petition  of  these  JTirlionont 
i*editoT8,  and  treating  it  as  an  answer  to  this  complaint  and  the 


SUPREME  COUBT  — APEIL  TEBM,  1859.  71 

Horn  «L  The  Volcano  Water  Companj  el  al. 

parties  as  asserting  a  priority  in  the  liens  of  their  several  judg- 
ments over  the  lien  of  the  mortgage,  we  find  its  allegations  in- 
snfScienty  if  established,  to  justify  a  decree  postponing  the  mort- 
gage to  the  judgments.  These  judgmeiits  were  all  rendered 
long  after  the  execution  of  the  note  and  mortgage; — with  one 
exception,  more  >than  a  jrear  afterwards.  It  is  not  averred  that 
ttiese  intervenors  were  creditors  of  the  company  when  the  note 
and  mortgage  were  executed,  or  that  the  company  was  then  in- 
debted to  any  other  person,  or  that  the  note  and  mortgage  were 
given  with  intent  to  defraud  subsequent  creditors.  It  only 
avers  that  they  were  not  executed  by  the  Trustees  by  any  au- 
fiiority  from  tiie  company,  or  to  pay  or  secure  any  of  its  debts, 
or  for  any  consideration  received  by  it;  but  were  given  to  pay, 
or  to  secure  the  payment  of,  a  debt  of  certain  stockholders  of  the 
company,  contracted  to  meet  the  assessments  levied  upon  their 
shares.  If  these  averments  were  true,  the  subsequent  creditors 
are  not  in  a  position  to  complain.  It  rests  only  with  the  com- 
pany to  question  the  authority  of  the  Trustees,  or  the  validity 
of  the  note  and  mortgage  for  want  of  sufScient  consideration. 
Subsequent  creditors  have  nothing  to  do  with  theuL  The  Stat- 
ute of  Idth  of  Eliz.  (Ch.  6,)  is  the  foundation  of  the  acts  on  the 
subject  of  conveyances  to  hinder,  delay,  or  defraud,  creditors  in 
the  several  states,  and  has  been  substantially  incorporated  into 
our  law.  (Act  concerning  Fraudulent  Conveyances  and  Con- 
tracts, Sec.  20")  •This  statute,"  says  Hovenden,  "declares  all  gifts, 
conveyances,  and  alienations,  of  real  or  personal  estate,  whereby 
creditors  may  be  delayed  or  defrauded,  void  as  against  such 
creditors;  but  judicial  interpretation  has  determined  that  cred- 
itors at  the  time  of  the  transaction  are,  alone,  intended  by  the 
statute.  Thus,  a  settlement  made  after  marriage,  and  therefore 
considered  voluntary,  will  be  maintained  against  subsequent 
creditors,  provided  the  setUer  was  not  indebted  at  the  time  he 
made  it.  This  general  rule  must^  however,  be  qualified,  so  as  to 
exclude  cases  of  positive  fraud.  It  is  not  necessary  that  a  man 
should  be  actually  indebted,  at  the  time  he  enters  into  a  volun- 
tary settlement,  to  make  it  fraudulent;  if  he  do  so  with  a  view 
to  his  being  indebted  at  a  future  time,  it  is  equally  a  fraud,  and 
ooght  to  be  set  aside.''  (^  Vol.  74.) 

As  against  subsequent  creditors,  th^,  a  conveyance,  even  if 
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voluntary,  is  not  void,  unless  fraudulent  in  fact;  that  is,  unlefli 
made  with  the  view  to  future  debts,  though  evidence  of  an  in- 
tent to  defraud  existing  creditors  is  deemed  sufficient  prima  facie 
evidence  of  fraud  against  subsequent  creditors.  (Sexton  «. 
Wheaton,  8  Wheat.  229;  Bennet  v.  Bedford  Bank,  11  Mass.  421; 
Benton  v.  Jones,  8  Conn.  186;*  Carlisle  i^.  Bich,  8  N.  Hamp.  44; 
Miller  v.  Thompson,  3  Porter,  196 ;  Bogard  v.  Gardley,  4  Smedee 
ft  M.  302;  Wadsworth  v.  Havens,  3  Wend.  411;  Elliott  v.  Hon, 
10  Ala.  348;  Edwards  v.  Coleman,  2  Bibb,  204;  Smith  v.  LoweD, 
6  N.  H.  67 ;  Parkman  v.  Welch,  19  Pick.  231.) 

The  only  statement  in  the  petition  of  the  creditors  in  refeN 
ence  to  any  indebtedness  of  the  company  is  that  before  the  exe- 
cution of  the  note  and  mortgage  the  company  had  become  in- 
debted to  a  much  greater  amount  than  the  amount  of  the  ca{)i« 
tal  stock  paid  in.  This  statement  may  be  strictly  true,  and  yet 
the  fact  exist  that  the  company  was  not  at  the  time  indd)ted  in 
any  amount  whatever.  The  indebtedness  may  have  been  con- 
tracted, and  have  been  entirely  canceled,  or  £he  company  may 
have  been  in  possession  of  property  greatly  exceeding  its  exist- 
ing obligationa,  and  with  which  such  obligationa  were  afterwards 
entirely  satisfied. 

The  views  which  we  have  expressed  dispose  of  the  case  upon 
the  pleadings  and  petitions  of  intervention,  and  render  it  unnec- 
essary to  paA  in  review  the  questions  raised  upon  the  testimony. 
The  judgment  must  be  reversed,  and  the  Court  below  directed 
to  enter  a  judgment  against  the  company  for  the  amount  due  on 
the  note  described  in  the  complaint,  and  to  decree  a  sale  of  the 
mortgaged  premises,  and  the  application  of  the  proceeds  of  the 
sale:  &rst,  to  the  payment  of  such  judgment  and  the  amount 
due  the  other  defendants,  such  payment  to  be  made  to  the  par- 
ties pro  rataj  and,  second,  to  the  payment  of  the  several  judg- 
ments of  the  intenrenors,  Shaffer  and  others,  in  the  ordsr  in 
which  they  became  liens  upon  the  mortgaged  premieea;  and  to 
dismiss  the  petition  of  the  intervener,  Bawle. 

Ordered  accordingly. 
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Fmvu  v.  BadU  (4  Cal.  889.)  ezdndlBg  CUimm  wttamm  1a  Milti  to  wltfch 

white  persons  are  parties,  alBrmed. 

Appsal  from  the  FourUi  District 

Suit  on  notes  of  Defendant 
Ko  brief  on  file  for  Appellant 

Stanley  &  Haffes,  for  Beepondent 

Tbbby,  C.  J.  ddiyered  the  opinion  of  fhe  Conrt — Vtsld,  J. 
eoDcorring. 

The  only  error  assigned  in  this  cause  is  the  exclusion  of  a 
Chinese  witness  offered  by  plaintiff. 

Section  394,  of  the  Civil  Practice  Act,  provides  ''  that  no  In- 
dian or  N^gro  shall  be  allowed  to  testify  as  a  witness  in  any  ac- 
tion in  which  a  white  person  is  a  party  ;^  and  in  the  People  v. 
Hall,  (4Cal.399,)  it  was  held  that  the  teikn  "^  Indian,'' as  used  in 
file  statute,  included  the  Chinese  or  Mongolian  race;  and  apon 
the  anthorilgr  of  that  decision,  the  judgment  is  afBimed. 


BHINE  9.  BOGABDUS  $t  oL 

BO  motloo  for  new  trial  la  made,  the  nndlns  of  facta  hf  the  Court  btlov 

la  coneloMTO. 

Appbal  from  the  Eleventh  District 

Suit  on  two  notes,  before  the  Court,  a  Jury  being  waived.  The 
iasue  was  as  to  the  authority  of  Bryant  to  execute  the  notes 
sued  on,  so  as  to  bind  a  certain  Quarts  Company.  The  finding 
was  as  follows: 

J.  M.  Bryant,  by  whom  the  notes  sued  on  were  made,  had  no 
authority,  as  Superintendent  of  the  Cosumnes  Valley  Quarts  Mill 
Company,  to  make  notes  in  the  name  of,  or  binding  upon^  said 
company. 

Thonuu  E.  Hewes,  tot  Appellant 
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There  is  no  finding  of  facts  in  the  case.  (Estell  v.  Gfaeneij,  8 
Cal  £.  467;  Burger  v.  Baker,  4  Abbott^  11;  Swift  v.  Mujj^idg^ 
8  Cal.  445.) 

Sanderson  &  Newell,  toT  BespondenL 

The  finding  is  sufficient  and  conclusire.  (7  CaL  88;  McEwen 
V*  Johnson,  Id.  258.)  But  where  plaintiff  obtains  judgment^  no 
finding  is  necessary;  otherwise,  when  judgment  is  for  defendant 

Tebey,  C.  J.  delivered  the  opinion  of  the  Court — Baidwih, 
J.  concurring. 

No  motion  for  a  new  trial  having  been  made  in  fliis  case,  the 
finding  of  facts  bj  the  Court  below  is  conclusive,  and  as  this  find- 
ing fully  sustains  the  judgment,  it  is  affirmed. 


NELSON  ft  DOBLE  v.  HIGHLAND. 

It  Is  no  grouAd  o<  dtmurrer  to  a  complaint,  tliat  tbo  chrtitlna  nsmi  tC  out  oC  ttt 

plaintiffs  does  not  appear. 

Appeal  from  the  First  District. 

Complaint  avers  that  ^'Thomas  Nelson  and Dobl^  whose 

christian  name  is  unknown,  partners  doing  business  under  the 
firm  name,  and  style,  of  Nelson  &  Doble,''  etc. 

Demurrer,  on  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  there  is 
a  defect  of  parties  plaintiff  in  this  —  that  the  christian  name  of 
plaintiff,  Doble,  is  not  given. 

Demurrer  sustained;  plaintiffs  refuse  to  amend;  judgment 
final,  dismissing  the  complaint;  plainti£b  appeaL 

George  Cadwalader,  for  Appellant 

The  demurrer  should  have  been  overruled,  because  ilie  plain- 
tiffs were  really  the  finn  of  Nelson  &  Doble.  The  balance  of 
the  averment  may  be  rejected  as  surplusage.  (17  Pick.  87;  14 
Pick.  87;  14  Pick.  166;  12  Mass.  434.) 

Demurrer  was  not  the  remedj.    A  motion  to  render  flie  oom- 
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plaint  more  certain,  or  a  plea  in  abatement  wonld  have  been  proper. 
(Barnes  v.  Ferine,  9  Barb.  202.) 

A  mistake  in  the  name  of  plaintiff  is  not  gronnd  of  nonsuit 
(Brashear  v.  Stothard,  4  Bibb,  265;  1  M<mroe,  175;  Baoon  Ab. 
Title  "  Misnomer.*') 

P.  L,  Bdward»,  tot  Bespondent 

1.  The  deifiTtrrer  of  the  Bespondent  was  TightfoDy  snstained* 
Plaintifls  are  bonnd  to  know  their  own  names,  and  to  sae  by  them. 
(See  Bevis  v.  Lamme  &  Brother,  2  Mo.  168.) 

2.  The  Appellants  having  refused  to  amend,  and  rested  on  their 
complaint  and  the  demurrer,  cannot  now  complain  that  the  C!onrt 
rendered  final  judgment 

Baldwin,  J.  delivered  the  opinion  of  the  CSonrt — TmsY,  0.  J« 
concurring. 

We  do  not  think  it  was  a  good  ground  of  demnrxer  that  the 
diristian  name  of  one  of  the  plaintiffs  does  not  appear  in  the 
record.  We  cannot  judicially  Imow  that  one  of  the  plaintiffs  had 
either  a  christian  or  heathen  name,  or  that  it  is  nepessaiily  untrue 
that  he  has  forgotten  it  if  he  had. 

Judgment  revised  and  cause  remanded* 


MoHENDBY  v.  BEILLY  Aim  WIFB. 

Laxd  OB  wUeb  a  vendor's  Hon  ozlsti  for  tho  porehaoe  monor.  msj  teemno  s 
homeiteod,  Imt  the  bomeitend  right  to  ■nbordlnato  to  tho  lien.  And  after 
this  right  has  attached,  tho  huoband  cannot,  wtthont  the  assent  of  the  wife, 
charge  the  land  hy  an  agreement  to  paj  Intwost  la  addltloa  to  tho  purchase 
Bonor* 

Appbal  from  the  Twelfth  District. 
L.  Sanden,  Jr.  for  Appellant 
Wm.  W.  Crane,  Jr.  for  Bespondent 

Baldwin,  J.  delivered  the  opinion  of  Hie  Oomrt — Tboit,  O.  J. 

concurring. 

Bill  iUed  to  enforce  a  Tender's  lien  jbr  balance  due  of  purchase 
money.    For  this  balance  (some  three  hundred  doUars)  defend- 
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ant  gave  his  dtie^bill  in  1854,  payable  four  months  after  date, 
with  three  per  cent,  interest  per  montii.  It  seems  no  interest 
was  dne  on  this  balance  tintil  the  giving  of  the  note.  The  prom- 
ises had  become  the  homestead  of  the  defendant  1[)ef6re  the  giv- 
ing of  this  note.  The  decree  of  the  Gonrt  was  for  a  sale  of  the 
land,  for  some  seven  hundred  dollars  and  upwards,  being  for  this 
balance  and  the  agreed  interest. 

We  do  not  tmderstand  that  laad  on  which  purchase  wMsj  is 
due  may  not  become  impressed  with  the  diaracter  of  a  home- 
stead; but  only  that  the  homestead  right  is  subordinate  to  the 
lien,  when  such  lien  exists,  for  the  purchase  money.  But  hav- 
ing acquired  this  character,  it  was  not  competent  for  the  husband 
to  charge  the  land  further  by  agreement  of  this  sort,  without 
the  wife's  assent,  as  provided  by  statute,  any  more  than  to  bind 
it  by  an  entirely  new  contract.  For  this  error  the  decree  is  re- 
versed, with  leave,  however,  as  the  point  does  not  seem  to  have 
been  taken  below,  and  may  be  varied  by  other  proofs^  to  both  tiie 
parties,  to  try  the  ease  de  novo  if  desired. 


SCALES  et  dl.  v.  SCOTT  $t  a. 

Ik  a  snit  to  tet  aside  a  judgment  confeaaed  by  a  party  to  defraad  Ua  cndltoifli 
it  la  not  necessary  that  plaintiff  ahoold  be  either  a  Jndgment  or  exeeatloB 
creditor.     A  Hen  acquired  by  attachment  snfficea. 

Heyncman  v.  Dannenberg,  (6  Cal.  876.)  alBrmed. 

A  alight  mistake  In  the  computation  of  interest,  tha  data  betng  glTcn,  la  bo 
evidence  of  fraud.  ^ 

Where  Judgment  Is  confessed  on  a  note,  a  portion  of  the  consideration  being 
advanced  from  time  to  time  after  the  date  of  the  note»  which  drew  Interest 
on  the  whole  amount  from  date,  a  portion  of  the  Interest  la  traadalcnt»  and 
the  entire  note  is  void  against  creditors. 

McKenty  o.  Gladwin,  Hugg  &  Co.    (10  CaL  227»)  afllimedb 

Appeal  from  the  Third  District 
TTm.  Blanding,  for  Appellant 

The  bill  should  have  been  dismissed,  becanse  it  shows  that  the 
plaintiffs  were  neither  judgment  nor  execution  creditors.  (Wig- 
gins V.  Armstrong,  2  John.  Ch.  E.  144;  Brinkerhoff  r.  Brown,  4 
John.  Id.  671;  McDermot  v.  Strong,  4  John.  Id.  687;  Newstadt 
V.  Joel,  2  Duer,  630;  Rubens  v.  Joel,  8  Kerfi.  488;  Orippen  v. 
Hudson,  lb.  161;  Ifollwain  v:  Willis,  9  Wend.  548.) 
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The  case  of  Heyneman  9.  Dannenberg  differs  from  this  in  fhe 
dremnstaiicey  that  actual  fratid  was  shown  there. 

The  fact  that  plaintiff  was  an  attaching  creditor  of  Scott  does 
not  aid  The  principle  is  not  that  a  party  has  a  lien  merely,  bnt 
that  he  has  ezhansted  his  remedy  at  law.  (Bnssell  v.  Clarke^s 
Ex'rs,  7  Cranch,  89;  Crippen  v.  HndsoU,  8  Kern.  161.)  In 
Thombnrg  v.  Hand,  (7  CaL  654,)  the  principle  is  admitted,  bnt 
an  exception  made  where  a  party  has  a  Hen.  Now,  a  lien  of  ai- 
tachxnent  is  not  a  lien  in  the  proper  sense.  (Practiee  Act,  See. 
120;  Bx  parte  Foster,  2  Story,  181;  Fisher  v.  Yose,  8  Bob.  La. 
467.)  Besides,  imder  Section  132,  Practice  Ajist,  plaintiffs  oonld 
not  fesort  to  the  property  seized  in  this  casa^  it  haying  been 
already  levied  on.    Hence,  there  was  no  lien. 

The  fact,  it  is  said,  apparent  from  the  answer^  that  the  variona 
amounts  loaned  have  been  nnited  into  one  note,  with  interest 
from  date,  instead  of  bearing  interest  only  from  the  dates  of  the 
several  loans,  is  proof  of  fraud.  Bnt  suppose  the  yarious  loans, 
bearing  a  certain  rate  of  interest^  are  consolidated  into  one  note, 
dated  as  of  tiie  first  loan,  and  by  a  calculation,  known  as  the 
equation  of  payments,  the  rate  of  interest  is  so  adjusted  that  a 
lesser  rate  churged  on  the  aggregated  loans  from  the  earliest 
AsAb  just  equals  a  hi^er  rate  charged  on  the  seyecal  loans  from 
their  respectiye  dates.  What  fraud  would  there  be  in  this? 
This  is  an  ordinary  occurrence  among  merchants,  making  mutual 
adyances  in  settling  their  accounts. 

TFfli.  T«  Wallaee,  tor  Bespondents,  cited  Heyneman  9.  Dannen- 
berg, (6  Cal.  876,)  as  to  their  right  to  maintain  the  suit,  and  upon 
the  point  ihat  tiie  judgmait  in  fayor  of  Scott  was  for  too  much, 
eyen  conceding  it  to  haye  been  bona  fide  in  fact,  Taaffe  v.  Joseph- 
am,  (7  CaL  362;)  12  Pick.  388;  3  Met.  44;  (10  Cal.  227.) 

Plaintiff  was  entitied  to  a  decree  on  the  admission  in  the 
answer  that  the  note  for  which  judgment  was  confessed  drew 
interest  from  date,  although  it  was  given  for  money  loaned  at 
different  times,  some  of  them  being  subsequent  to  the  date  of  the 
note. 

Tebby,  C.  J.  deliyered  the  opinion  of  the  Court — Baldwik,  J. 

eoncurring. 
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This  is  a  proceeding  by  an  attaching  creditor  to  set  aside  a 
judgment  confessed  by  Scott  in  favor  of  Place,  on  the  ground  of 
fraud. 

Judgment  was  confessed  on  the  10th  of  Augnat,  1858,  by  Scott, 
in  favor  of  Place.  Upon  this  judgment  execution  was  issued, 
and  levied  upon  certain  property.  Subsequently,  plaintiffs  sued 
out  an  attachment  against  Scott,  which  was  levied  upon,  the 
same  property,  in  the  hands  of  the  Sheriff,  and  plaintiffs  then 
instituted  this  proceeding.  The  Court  below  gave  judgment,  post- 
poning Placets  judgment  to  plaintiffs,  and  defendant  appeals. 

The  errors  assigned  are : 

1.  The  bill  should  have  been  dismissed,  becaiue  it  shows  that 
plaintiffs  were  neither  judgment  nor  execution  ciediton  of  Scott 

2.  That  there  was  no  evidence  of  fraud. 

The  first  point  is  sufficiently  answered  by  the  Ofpinion  in  the 
case  of  Heyneman  v.  Dannenberg,  (6  CaL  376,)  in  which  the  ques- 
tion is  discussed  with  some  care. 

Upon  the  question  of  fraud,  the  principal  evidenoe  is  found  lA 
the  answer  of  defendants;  for  we  are  disposed  to  give  no  weight 
to  the  fact  that  a  slight  mistake  was  made  in  the  oomputatioa  of 
interest,  included  in  the  judgment  The  data  for  the  computa* 
tion  are  given,  and  the  miscalculation  is  dearly  the  rasnlt  of 
mistake,  and  not  a  design  to  defraud. 

The  judgment  purports  to  be  for  the  amount  of  two  promis- 
sory notes  —  one  for  three  thousand  dollars,  dated  1st  of  March, 
1858;  the  other  for  two  thousand  five  hundred  dollars,  dated 
June  5th,  1858  -^  each  bearing  two  per  cent,  interest  per  month. 
The  consideration  of  the  notes  is  stated  to  have  been  moucj 
loaned,  at  the  respective  dates  of  the  notes.  In  the  answer  of 
defendants,  filed  in  this  case,  it  is  stated  that  the  consideration 
of  the  first  note  was  money  loaned,  at  its  date,  and  that  the  oqeh- 
sideration  of  the  second  was  money  loaned  at  the  time  of  its 
date,  '^  and  of  various  times  svbsequsnily/'  What  portion  of  the 
sum  advanced  subsequently  does  not  appear. 

The  confession  of  judgment  includes  interest  upon  the  whole 
amount  of  two  thousand  five  hundred  dollars,  from  the  date  of 
the  note ;  when  it  is  clear,  from  the  sworn  answer  of  defendants, 
that  interest  on  a  portion  only  was  due  from  that  time.  This 
fact  must  have  been  known  to  the  parties  at  the  time  jud 
was  confessed. 
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In  the  case  of  McKenty  v.  Gladwin,  Hugg  ft  Co.,  10  Cal.  227,  we 
held,  "if  any  portion  of  the  consideration  of  a  note  be  fraudulent, 
the  entire  note  is  void,  as  against  creditors.  It  must  also  be  con- 
ceded that  the  interest  included  in  the  note  sued  upon  in  this  case, 
is  as  much  a  part  of  the  sum  for  which  the  note  was  given  as  the 
principal  sum  itself.  The  interest  would  enter  into  and  swell  the 
amount  of  the  judgment  to  be  rendered  upon  the  note.  It  is  clear 
that  if  there  was  no  consideration  for  a  part  of  the  principal  sum 
for  which  the  note  was  given,  the  whole  note  would  be  void.  And 
we  cannot  see  why  the  same  rale  would  not  justly  apply  to  fhe 
interest  If  a  party,  by  ante-dating  a  note,  and  making  it  draw 
interest  fro'm  date,  secures  to  himself  a  certain  sum  of  money 
not  justly  due  to  him  for  any  past  or  present  consideration,  he 
takes  that  much  from  the  other  creditors;  and  they  are  just  as 
much  injured  as  if  that  amount  had  been  included  as  part  of  the 
principal  sum -itself.  The  result  is  the  same,  though  the  mode  of 
accomplishing  it  be  different.*' 

These  remarks  are  directly  applicable  to  the  cause  under  oan- 
lideration.  « 

Judgment  affirmed. 


Mccarty  v.  christib  et  §l 

A  vora  for  fire  hundred  dollars  by  an  Insolveiit*  to  the  order  of  Alfred  He- 
Carty,  la  Insufficiently  described  where  the  schedule  simply  states,  **  Alfred 
McCarty,  borrowed  money,  April.  1855,  |500 ;"  and  a  dlsdiarse  In  soch  case 
Is  no  bar  to  a  suit  on  the  note. 

The  payment  by  a  Judgment  debtor  of  the  judgment,  after  a  SherilTs  sale, 
extinguishes  the  lien ;  and  the  fact  that  he  takes  a  transfer  of  the  certificate 
and  the  »herlff*8  deed.  Instead  of  a  certiflcate  o<  rademptloB,  cannot  divest 
the  lien  of  a  subsequent  Judgment. 

Appeal  from  the  Eleventh  District 

Suit  on  a  note  and  mortgage  executed  jointly  by  defendants, 
Christie  and  Mitchell.  The  note  was  to  the  order  of  plaintiff, 
and  dated  April  3,  1855.  On  the  8th  day  of  May,  1854,  defend- 
ants had  executed  a  note  and  mortgage  on  the  same  property  to 
one  Gallagher  to  secure  the  payment  of  $700.  A  judgment  on 
this  note  and  mortgage  to  Gallagher  was  had  in  the  District  Court 
of  the  Eleventh  Judicial  District,  on  the  19th  of  November, 
1855.      The  property  was  sold  under  said  judgment  on  the  25th 
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of  December,  1865;  Gallagher  was  the  purchaser,  and  the  certi- 
ficate was  issued  by  the  Sheriff  to  him.  The  defendant,  A.  J. 
Christie,  about  the  expiration  of  the  time  of  redemption,  pur- 
chased Gallagher's  title  to  the  property,  took  an  assignment  of  the 
certificate  of  sale,  and  received  a  deed  from  the  Sheriff  upon  the 
expiration  of  the  six  montiis.  In  May,  1855,  defenduit,  Christis, 
married,  and  since  that  time  resided  on  the  property  and  occu- 
pied it  as  a  homestead.  In  December,  1855,  the  defendant^ 
Christie,  as  an  insolvent,  was  discharged  from  his  debts,  the  note 
sued  on  being  on  his  schedule  under  the  following  desciiptioii, 
to  wit:  "Alfred  McCarty  borrowed  money,  April,  1855;  $500.** 
Defendant,  Christie,  answered,  admitting  the  note  sued  on,  but 
setting  up  his  discharge  in  insolvency,  his  daim  of  homestead, 
and  asking  that  his  wife  be  made  a  party.  Judgment  for  plaintiff 
on  the  note,  and  that  the  property  mortgaged  be  sold.  Defendant 
appealed. 

Sanderson  &  Newell,  for  Appellant, 

The  record  presents  the  question:*  Did  the  title  of  Gkllagher 
(purchased  by  Christie)  inure  to  the  benefit  of  the  present  plain- 
tiff by  virtue  of  his  mortgage  on  the  premises?  If  it  did,  the  decree 
upon  this  point  is  correct.  If  it  did  not,  the  decree  is  erroneous. 
We  hold  that  the  title  did  not  inure  to  the  benefit  of  plaintiff, 
and  in  support  of  that  position,  cite  the  case  of  Clark  v.  Baker 
et  ai.  (Oct  Term,  1858.) 

The  proceedings  in  insolvency  were  regular,  and  the  note  is 
sufiiciently  described. 

Thomas  E.  Hewes,  for  Respondent,  to  the  point,  that  the  dis- 
charge of  Christie  was  no  bar  to  the  action,  cited  McAllister  f. 
Strode,  (7  Cal.  428;)  Judson  v.  Atwill,  (9  CaL  477.)  But  con- 
ceding the  discharge  to  have  been  regular,  the  lien  by  mortgage 
was  not  affected  by  it     (Cummings  v.  Brady,  Oct  Term,  1858.) 

The  purchase  by  defendant,  Christie,  of  Gallagher's  interest  in 
the  property,  simply  extinguished  the  lien  of  his  judgment 
After  the  sale  under  this  judgment,  and  before  the  Sheriff's  deed, 
the  title  still  remained  in  Christie.  (McMillan  v.  Richards, 
9  Cal.  365;  Cummings  v.  Coe,  10  Id.  529.)  And  the  dEect  of 
Christie^s  purchase  was  to  buy  a  demand  against  himselL     In 


SUPBEME  COUET  — APBIL  TBBM,  1859.  81 

Goode  V.  Emlth  and  WUt. 

diort,  he  paid  off  the  prior  mortgage,,  and  left  plaintiff'B  lien  iar 
tact 

TsuY,  G.  J.  delivered  the  opinion  of  tiie  Court— Baldwiv, 
J.  concnrring. 

There  ia  no  error  in  the  judgment  The  insolyent  proceedinga 
constitated  no  bar  to  plaintiff's  claim,  for  the  reason, that  defend- 
ants'  schedule  contained  no  sufScient  description  of  plaintifPa 
demand. 

The  payment  of  Ghdlagher's  judgment  operated  to  extinguish 
the  prior  lien,  and  the  fact  that  the  judgment  debtor  took  a 
transfer  of  the  certificate  of  sale  and  a  Sheriff's  deed,  instead  of 
a  certificate  of  redemption,  could  not  operate  to  diyest  plaintiffs 
lien. 

Judgment  afBrmed. 


GOODS  V.  SMITH  and  WIPE. 

1M  sdtetmtodgmeiits  to  dMdi,  rabatuitla]  eonfomilty  with  tb«  •tetut*  Is 

dent 
VlM  words  "nndve  lofliienoe'*  belnt  omltt«d  In  tiM  aatoowledgment  of  a  wite, 

does  not  render  It  Inralld. 
A  Joetlee  of  the  Peace  can  take  the  admowledsment  of  the  wife  to  a  deed  of  the 

homestead. 
If  a  party  permits  his  antagonist  to  prove  a  fact  hy  secondary  erld'ence,  he  cannot 

afterwards  object  that  It  was  not  pcored  t^^  the  best. 
In  chancery  cases  the  Conrt  below  may  disregard  the  verdict  of  a  Jury. 
In  chancery  cases  the  Appellate  Conr^  will  aot  nottoe  minor  arrorti  If  on  the 

whole  record  the  decree  be  right 

Apfbal  from  the  Eleyenth  Diatiriet 

To  the  case  stated  by  the  Court,  add,  that  the  defendants  set 
np  in  their  answer  that  the  property  waa  their  homestead  at  the 
time  of  the  execution  of  the  instrument  sued  on^  and  tliat  it  wis 
obtained  from  them  under  threats  of  a  criminal  prosecution.  De- 
fendants appeal. 

Barace  Smifk,  for  Appellants. 

The  deed  ia  Toid  because  executed  under  duress  and  fear  ex- 
cited by  threats  of  a  criminal  prosecution.  (Forshay  v.  Fergu- 
son, 5  Hill,  154;  Story*s  Eq.  Jur.  Sec.  2t9.)     Upon  the  ptl^er 

points  discussed  by  counsel,  tiie  Court  do  not  pass. ' 
▼ou  xin — 6 
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B.  B.  Crocker,  for  Respondent,  argued  that  the  acknowledg- 
ment of  the  wife  to  the  deed  was  suflBcient,  though  the  words 
"undue  influence''  were  omitted;  and  that  a  Justice  of  the 
Peace  was  authorized  to  take  the  acknowledgment  of  the  wife 
to  a  deed  of  the  homestead.  This  being  joint,  and  not  separate 
property,  does  not  come  within  the  case  in  9  Cal.  591.  (See 
Wood's  Dig.  100,  Sec  4;  p.  102,  Sec.  21.) 

A  homestead  cannot  be  claimed  out  of  lands  held  in  joint  ten- 
ancy, or  by  tenancy  in  common.    (5  Cal.  244;  6  Id.  166.) 

As  to  duress,  the  jury  found  against  defendants.  They  ap- 
peal 

Baldwin,  J.  delivered  the  opinion  of  the  Court— Tsbbt,  C. 
J.  concurring. 

Bill  filed,  alleging  that  in  1853,  plaintiff  bought  of  Smith  and 
Brown  a  tract  of  land,  known  as  the  ''Kentucky  Ranch,"  for 
three  thousand  two  hundred  dollars,  which  sum  yendees  received 
and  divided ;  that,  at  the  time  of  the  purchase.  Smith  and  Brown 
represented  that  there  were  no  incumbrances  on  the  land;  but 
plaintiff,  in  1855,  discovered  the  premises  had  been  mortgaged 
by  S.,and  B.  to  one  Kidd  for  one  thousand  eight  hundred  dot* 
lars,  to  secure  a  note  due  at  sixty  days,  with  interest  at  five  per 
cent,  per  month  from  date,  (23d  April,  1853;)  that  this  debt  was 
for  money  borrowed  of  Kidd,  which  S.  and  B.  used  in  the  pur- 
chase of  another  ranch.  That,  on  the  10th  April,  1855,  it  was 
agreed,  in  consideration  of  the  premises,  between  the  plaintiff 
and  Smith,  that  if  plaintiff  would  pay  or  satisfy  this  demand  of 
Kidd%  or  get  an  assignment  of  it>  the  amount  paid  or  expended 
for  the  purpose,  (eight  hundred  dollars,)  should  be  repaid  to 
plaintiff  by  Smith  by  the  10th  October  afterwards;  and  that  this 
last  ranch  —  called  the  ^  Randolph  Ranch  " —  should  be  hdd  by 
plaintiff  as  security  for  ihe  sum.  An  absolute  deed  was  made 
to  the  plaintiff  by  Smith  and  wife  for  the  Randolph  Ranch,  and 
an  instrument  of  defeasance  executed  by  the  plaintiff.  The  bill 
is  brought. to  foreclose  the  mortgage  thus  made. 

Brown  was  not  made  a  party  to  the  proceeding,  nor  was  it 
necessaiy. 

The  defendants  answered,  denying  the  allegations  of  the  bill. 
A  jury  was  empanneled,  and  rendered  a  verdict  for  tiie  plaintiff. 
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The  Conrt  decreed  in  favor  of  the  plaintiff  upon  the  verdict  and 
evidence. 

The  deed  to  the  Randolph  Ranch  waa  executed  by  Smith  and 
wife.  It  was  acknowledged  before  a  Justice  of  the  Peace.  The 
deed  was  objected  to  on  the  ground  of  defective  acknowledg- 
ment on  the  part  of  the  wife.  The  acknowledgment  is  as  fol- 
lows: 


^  State  of  Cauvobnia, 


a 


Placer  County, 

On  this  10th  day  of  April,  A.  D.  1855,  before  me»  a  Justice  of 
the  Peace  for  said  oountyy  personally  appeared  P.  H.  Smith  and 
Elizabeth  Smith,  his  wife,  to  me  personally  known  to  be  the  in- 
dividuals named  in  and  who  executed  the  foregoing  instrument 
of  writings  who  acknowledged  to  me  that  fliey  executed  the  same 
freely  and  voluntarily,  and  for  the  uses  and  purposes  therein  men- 
tioned,  and  the  said  Elizabeth  Smith  being  examined  by  me  separate 
and  apart  from  her  husband,  P.  H.  Smith,  and  without  his  hearing, 
acknowledged  to  me  that  she  executed  tiie  same  freely  and  vol- 
ontaiily,  and  for  the  uses  and  purposes  therein  mentioned,  without 
fear  or  compulsion,  and  that  she  did  not  wish  to  retract  the  same, 
well  knowing  the  contents  thereof,  after  due  explanation  by  me 
mada. 

D.  V.  Mason,  J.  P. 
Iter  Township  No.  2,  Placer  County,  CaL* 

The  Court  held  that  the  acknowle'dgmoit  —  the  property  being 
ft  homestead — was  not  sufficient  as  to  the  wife,  but  the  deed  was 
admitted  as  against  the  husband.  The  jury,  however,  found  that 
fte  property  was  owned  jointly  by  Smith  and  Brown;  and  the 
Court,  therefore,  held  that  no  homestead  rights  attached. 

1.  We  think  that  the  acknowledgment  was  sufficient  as  to  the 
husband  and  wife.  It  is  true,  that  it  does  not  follow  the  words 
of  the  statute,  but  this  is  not  necessary.  Substantial  conformity 
is  enough.  The  certificate  shows  a  privy  examination  of  the  wife 
—  that  the  deed  was  freely  and  voluntarily  executed,  without 
threats,  fear,  or  compulsion. 

It  is  true,  it  does  not  state  that  it  was  executed  without  nn« 
due  influence;  but  it  is  difficult  to  see  how  a  deed,  freely  and 
voluntarily  executed,  witiiout  fear,  threats,  or  compulsion,  could 
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be  executed  under  undue  influence,  or,  indeed,  any  eztraneooi 
influence  at  all. 

2.  There  is  nothing  in  the  point  that  a  Justice  of  the  Peace  can- 
not  take  an  acknowledgment  of  a  feme  covert  to  a  deed  convey- 
ing a  homestead,  even  if  the  objection  be  good  when  applied  to 
a  conveyance  of  separate  estate.  The  statute,  (Wood^s  Dig.,  100, 
Sec  4,)  empowers  Justices  of  the  Peace  to  take  acknowledgments; 
and  Section  21,  (page  102,)  empowers  any  officer  ''authorized 
by  this  Act  to  take  the  proof  or  acknowledgment  of  any  convey- 
ance whereby  any  real  estate  is  conveyed  or  may  be  affected,  and 
such  officer  may  take  and  certify  the  admowledgment  of  a  mar- 
ried woman  to  any  such  conveyance  of  real  estate.''  We  tiiink  tiie 
atatute  was  intended  to  be  uniform,  and  can  see  no  reason  why 
a  Justice  of  the  Peace  should  not  be  allowed  to  take  an  acknovb- 
edgment  of  a  feme  covert  as  well  as  a  Notary.  If  compelled,  by 
the  express  words  of  the  Act  in  reference  to  the  conveyances  of 
the  vrife's  separate  estate,  to  hold  to  the  contrary,  we  think  we 
are  neither  compdled  or  permitted  so  to  hold  in  r^;ard  to  a  deed 
of  the  homestead. 

8.  The  deed  having  been  admitted,  the  Court  could  attadi  to 
it  all  its  legal  weight;  and  it  showed  a  yalid  contract  on  good 
consideration.  The  ground  upon  which  the  Court  put  its  deci- 
sion might  well  be  maintained.  It  is  true,  the  evidence  of  the 
witness  who  swore  that  the  property  was  owned  jointly  by 
Smith  and  Brown,  may  not  be  the  best  mode  of  proving  tbifl 
fact;  but  no  objection  seems  to  have  been  taken  to  this  kind  of 
proof  when  offered,  and  if  a  party  permits  his  antagonist  to 
prove  a  fact  by  secondary  evidence,  we  know  of  no  rule  whick 
allows  him  aft^rwiirds  to  object  that  it  was  not  proved  by  the 
best. 

4.  The  jury  found  there  was  no  duress;  and  if  they  had  found 
to  the  contrary,  this  being  a  Chancery  case,  the  Court  would 
haTe  been  well  justified  in  holding  otherwise.  The  evidence 
shows  that  Smith  and  Brown  did  represent  the  Kentucky  Bancb 
to  be  free  from  incumbrances;  it  was  not  Smith  and  Brown 
were  under  the  highest  moral  obligation  to  make  good  their  rq>re- 
sentations.  There  is  no  proof  that  Smith  was  coerced  into  making 
this  deed  by  any  threat  of  criminal  prosecution,  even  if  there 
was  sufficient  proof  that  the  plaintiff  threatened  to  prosecute, 
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and  that  this  threat  was  communicated.  It  is  quite  as  char- 
itable to  suppose  that  Smith  acted  from  a  sense  of  moral  obli- 
gation, as  that  he  acted  from  a  sense  of  fear.  We  are  not  dis- 
posed to  interfere  with  the  finding  of  the  jury,  and  the  judg- 
ment of  the  Court  in  this  respect 

The  other  assignments  we  do  not  consider  it  necessary  to  no- 
tioe.  On  the  whole  case,,  we  think  the  plaintiff  entitled  to  re- 
ooi^r,  and  if  minor  errors  intervened,  as  this  is  a  Ghanceiy  cause, 
WB  would  not  notice  them,  if,  on  the  whole  record,  the  decree  was 
right 

Judgment  a£Snned. 


BETANT  V.  WATBI83  et  al 

Ur  a  folt  agaliitt  the  maker  of  a  ii4>te,  or  Um  Moeptor  of  a  bUL  tbt  taUtomr  la  a 
competent  wltneiB  for  elthor  party. 

Appeal  from  the  Twelfth  District 

The  facts  appear  in  the  opinion  of  the  Court 

Stanly  <t  Hayes,  for  Appellant 

The  witness,  Ira  P.  Bankin,  the  payee  and  indorser  of  the 
note  sued  on,  was  incompetent,  by  reason  of  his  interest.  {Bash- 
ins  ▼.  Wilson,  6  Conn.  471 ;  Pingree  v.  Warren  et  al.  6  Qreenleaf , 
457;  Bieinmstz  v.  Cwrrie,  1  Dallas,  270;  Barnes  v.  Ball  et  ai.  1 
Mass.  73;  Cowles  v.  Harts,  Johnson  et  al,  3  Conn.  516;  Hurick  y. 
Whitney  et  al.  15  John.  240;  Duncan  v.  Pindel,  4  Bibb,  331;  19 
Wend.  561;  2  Watts,  121;  Soule  v.  Dawes,  6  Cal.  475;  Schilling 
ger  v.  McQann,  6  Greenleaf,  368,  side  page;  Richardson  «<  oL  t, 
Bartley  et  dl.  2  B.  Monroe,  333.) 

Balie  Peyton,  for  Bespondent 

In  a  suit  by  the  holder  against  the  maker,  the  payee  and  in- 
doreer  is  a  competent  witness  for  the  holder,  because  his  interest 
is  exactly  balanced.    (1  Greenl.  Bv.  Sees.  899,  400.) 

PinoD,  J.  delivered  the  opinion  of  the  Court— Baldwin,  J. 
Mncnrrinjf. 

This  is  an  action  upon  a  promissory  note,  in  which  the  maker 
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and  indorserB  are  joined  as  defendants  under  the  fifteenth  section 
of  the  Practice  Act;  and  the  only  question  presented  by  the  appeal 
is,  whether  the  first  indorser  was  a  competent  witness  for  the  plain- 
tiff.  No  serrice  appears  to  have  been  made  npon  the  indonen, 
and  the  judgment  was  taken  only  against  the  maker. 

There  is  a  want  of  consistency  in  the  adjudged  cases  as  to  the 
competency  of  parties  to  bills  and  notes^  as  witnesses  in  suits 
between  other  parties  to  the  same  paper.  In  England  the  ati- 
thorities  fayor  the  admission  of  parties,  their  competency  being 
determined  by  the  doctrine  of  equal  liability.  Thus,  ^  in  an  ac- 
tion by  indorsee  against  drawer  or  acceptor/'  says  Bayley  in  hie 
treatise  on  Bills  and  Notes,  ''  an  indorser  is,  in  general,  a  compe- 
tent witness  either  for  plaintiff  or  defendant;  for  plaintiff,  be- 
cause, though  the  plaintiff's  succeeding  in  the  action  may  pre- 
vent him  from  calling  for  payment  from  the  indorser,  it  is  not 
certain  that  it  will;  and  whatever  part  of  the  bill  or  note  the 
indorser  is  compelled  to  pay,  he  may  recover  again  from  the 
drawer  or  acceptor;  and  he  is  competent  for  defendant,  beeanse 
if  plaintiff  fails  against  drawer  or  acceptor,  he  is  driven  either 
to  sue  the  indorser  or  to  abandon  his  daim.''  The  same  doc- 
trine which  allows  an  indorser  of  a  bill  of  exchange  to  be  a  wit^ 
ness  against  the  acceptor  admits  the  indorser  of  a  promiasoi? 
note  as  a  witness  against  the  ^maker.  The  acceptor  of  a  biU 
and  the  maker  of  a  note  stand  in  the  same  rdation  to  the  in- 
dorser in  respect  to  primary  liability.  There  are  decisions  in 
the  American  Courts  sustaining  the  opposite  doctrine,  though 
the  cases  are  not  unifoil[n.  Cowen  &  Hill,  in  their  notes  to 
Phillips,  (Part  1,  Note  99,)  after  citing  a  great  number,  obseite 
that  from  them  ''  it  appears  that  the  Courts  are  not  consistent  in 
their  decisions  as  to  the  competency  of  a  party  to  a  bill  or  note. 
As  a  general  rule  he  is,  in  England,  a  competent  witness,  for  he 
is  equally  liable,  let  the  suit  terminate  as  it  will,  and  for  nothing 
beyond  the  face  of  the  paper;  not  for  costs,  unless  the  party  for 
whom  he  is  called  become  a  party  for  his  accommodation,  or  he 
has  otherwise  made  himself  liable  by  some  special  undertaking. 
The  American  cases  mostly  come  short  of  that,  especially  as  to 
the  competency  of  a  drawer  or  indorser,  for  a  subsequent  holder. 
We  are  inclined  to  believe,  however,  that  tiiere  is  a  tendency  to 


SUPREME  COUET  —  APBIL  TERM,  1869.  87 

Baker  v.  Baker. 

the  adoption  of  the  English  rtde.''  (See,  also,  Baretio  v.  Snowden, 
5  Wend.  181;  Hall  v.  Hale,  8  Conn.  337.) 

The  English  rule  appears  to  lest  npon  principle,  and  to  place 
the  admissibility  of  the  parties  to  a  bill  or  note  npon  triable 
grounds.  And  the  whole  tendency  of  the  decisions  is  to  relax 
rather  than  to  extend  the  nde  of  exclusion.  The  interest  of  the 
witness  to  exclude  must  be  such  that  he  will  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  judgment,  or  the  record 
of  the  judgment  must  be  evidence  for  or  against  him  in  some 
other  action.  Neither  of  these  eyents  can  happen  in  the  case  at 
bar.  A  recovery  against  the  maker  cannot  affect  the  liability  of 
the  indorser.  It  is  payment  of  the  note  alone  which  can  dis- 
charge him.  If  the  judgment  is  not  made  upon  execution 
the  indorser  may  be  sued;  and  if  he  is  compelled  to  pay  the 
amount  he  has  his  recourse  against  the  maker.  The  judgment 
between  the  holder  and  maker  cannot  be  evidence  between  the 
holder  and  indorser,  or,  in  a  subsequent  suit,  between  the  in- 
dorser and  maker.  Neither  of  the  conditions  by  which  the 
competency  of  the  indorser  can  be  tested  could  possibly  happen 
in  the  case  at  bar.  He  can  neither  gain  or  lose  directly  by  the 
judgment  against  the  maker,  nor  can  its  record  be  evidence  for 
or  against  him.  We  are,  therefore,  of  opinion  that  he  was  a 
competent  witness. 

Judgment  afiBrmed. 
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Tna  atli  section  of  the  Act  of  1851,  eoncernlns  dlforeeiL  which  pnrrldet, 
that  "  nik  divorce  ahaU  he  granted  In  any  action  hj  default  of  the  defendant, 
nor  on  the  admlBeiOn  or  statement  of  either  party/'  does  not  prohibit  the  in- 
troduction of  confessions  in  eyidence,  hut  simply  preTents  granting  a  decree 
on  them  alone. 

VMS  was  the  rule  of  the  coaunon  and  itaigUsb  Bcdeeiastleal  law*  and  our  statute 
is  merely  aflDrmatory  of  that  rule. 
I  object  of  the  rule  requiring  proof,  in  corroboration  of  defendant's  con- 
fessions, is  to  guard  against  collusion ;  and  when  the  entire  testimony,  con- 
fessions, and  circumstances,  repel  all  sumlcion  of  collusion,  and  leave  no 
doubt  of  the  truth  of  the  confessions,  the  Court  should  act  upon  them. 

Where  a  statute  Is  in  affirmance  of  the  common  law,  it  is  to  he  oonstrued  as  was 
the  rule  by  that  law. 

IB  a  Terifled  answer  an  evasion  of  the  eontrolllng  fact  in  issue,  la  a  strong  cir- 
cumstance against  the  defendant 

A  child  born  la  lawful  wedlock,  is  presemed  to  be  the  child  of  the  husband. 
The  marriage  is  an  acknowledgment  by  the  husband  that  the  child  is  his ; 
hot,  is  be  effective,  there  must  be  knowledge  at  the  time  of  the  fact  ad- 
mitted    Hence,  where  a  man  marries  a  woman  with  child,  the  law  pre- 
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tames  the  cbild  Is  his;  bvt  this  presumption  Is  tased  npoa  the 

fact  that  he  knew,  at  the  time  of  his  marriage,  the  situation  of  the  woman. 
Marriage   by  our   law  Is   a  ciTil   contract,   and  may   he  avoided  for  material 

and  substantive  fraud  in  Its  procurement ;  and  ante-nuptial  pregnancy  by  a 

strancer  is  a  fraud  going  to  the  very  substance  of  the  contract,  vitlatea  It 

Ob  inUio,  and  authorizes  a  diTorce. 
k  woman  to  be  marriageable  must,  at  the  time,  be  able  to  bear  children  to 

her  husband;  and  a  representation  to  this  effect  la  implied  In  the  fery 

nature  o^  the  contract 

Appeal  from  the  Twelfth  District 

Action  for  divorce  a  vinculo  matrimanU,  on  ilie  gionnd  of  fxand. 
The  facts  appear  in  the  opinion  of  the  Court 

McDougall  &  Sharp,  for  Appellant 

L  The  confessions  of  the  defendant  were  admissible. 

Section  8  of  the  Act  of  1851^  as  to  proof  in  cases  of  diyoroe^ 
18  simply  in  affirmance  of  the  common  law^  and  must  be  con- 
strued according  to  that  law.  (Harlesfi  Case,  8  Coke,  13 ;  2  VoL 
18;  Btowell  v.  Lord  Zouch,  1  Plowd,  364,  a;  Moore  v.  Hussey, 
Hobart,  97;  Bacon  Abr.  Statutes,  L  4,  Vol.  9,  245;  1  P.  Wma. 
252;  2  Just  148,  301;  1  Saund.  240;  10  Mod.  245;  Foster,  94; 
11  Mod.  150;  Bacon  Stat  I.  6,  246;  Plowi  205;  BtradUng  ▼. 
Morgan,  Lit  R.  212;  11  Mod.  161;  1  How.  491;  1  John.  105; 
Burgess  v.  Burgess,  4  Eng.  Eccl.  532,  546.) 

The  reason  for  excluding  confessions  in  cases  of  divorce^  is 
the  danger  of  collusion.  This  reason  cannot  apply  when  it  af- 
firmatively appears  there  can  be  no  collusion.  (Smith's  Com* 
637;  Bishop  on  Divorce,  Sees.  806,  309,  310;  Billings  v.  Billings, 
11  Pick.  461 ;  Matchen  v.  Maichen,  6  Barr,  337;  Sawyer  v.  Sawyer, 
Walker's  Ch.  R.  52;  TewJcsberrg  v,  Tewhsberry,  4  How.  Mias.  HI; 
Conant  v.  Conant,  10  GaL  254.) 

II.  The  fact  that  the  child  was  begotten  by  a  stranger  is  suf- 
ficiently established. 

The  defendant  confesses  the  fact  clearly  and  distinctly,  and 
in  addition  to  this  confessions^  we  bave  the  following  circum- 
stances: ' 

1.  The  child  was  generated  out  of  wedlock,  and  before  the  coin 
tract  of  marriage  between  plaintiff  and  defendant 

2.  The  child  has  a  putative  father  other  than  plaintiff. 

3.  The  putative  father  was  on  terms  of  intimacy  with  defend- 
ant at  and  during  the  time  when  the  child  should  have  been 
generated. 
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4.  The  defendant^  and  the  familj  of  defendant,  haye  recog- 
nized, or  at  least  acquiesced  in  the  fact,  that  the  child  was  the 
offspring  of  the  putative  father. 

5.  The  defendant,  under  circumstances  which  do  not  admit 
of  the  idea  of  collusion,  admits  the  child  the  offspring  of  the  pa« 
tative  father. 

6.  The  plaintiff  and  defendant  lived  together  from  the  tini« 
of  the  contract  of  marriage,  until  the  time  the  obnoxious  fact 
presented  itself,  in  harmony.  Immediately  upon  its  presenta- 
tion, upon  the  first  notice  of  the  wrong,  plaintiff  did  all  in  his 
power,  or  in  the  power  of  any  man,  to  vindicate  himself — to  dis- 
charge himself  from^  the  burden  of  a  child  foreign  to  his  blood, 
and  the  burden  of  a  wife  false  to  her  obligation.  He  repudi- 
ated child  and  wife. 

7.  The  plaintiff  not  only  repudiated,  but  separated  from  the 
defendant  immediately  upon  notice  of  the  fact. 

8.  The  repudiation  and  separation  were  recognised  as  for  good 
cause,  both  by  the  defendant  and  her  family. 

9.  The  answer  of  defendant,  which  is  not  a  mere  ''admission 
or  statement,'^  but  which,  from  its  being  under  oath,  has  the 
dignity  of  evidence,  is  itself  a  fact.  While,  under  our  statute 
and  the  general  ttde  of  law,  it  could  not  by  itself  justify  a  con- 
clusion, it  has  the  character  and  force  of  a  most  significant  dt^ 
cumstance.  It  is  itself  a  confession  distinct  and  independent 
in  such  a  form,  and  made  under  such  circumstances,  as  not 
only  repels  all  idea  of  collusion,  but  all  foundation  for  the  sug- 
gestion that  the  first  confession  was  made  under  questionable 
circumstances;  and  if  the  doctrine  in  Vance  v.  Vaaice.  (8  Green- 
leaf,  132)  is  recognized  as  sound,  would  by  itself  justify  a  decree 
against  defendant. 

The  force  of  these  circumstances  is  sought  to  be  overcome  by 
the  legal  presumption  that  a  child  bom  in  lawful  wedlock  is  the 
child  of  the  husband.  We  admit  this  presumption  in  its  places 
but  deny  its  applicability  to  the  present  case.  The  rule  is  de- 
rived from  the  English  law,  but  not  from  that  law  as  applicable 
to  divorces.  Tlie  effect  of  ante-nuptial  incontinence  has  been  a 
frequent  subject  of  discussion  in  the  English  Ecclesiastical  Courts, 
but  the  effect  of,  or  the  presumption  incident  to,  ante-nuptial 
pregnancy,  seeme  open  to  be  settled  according  to  the  mlea  of 
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right  reason.  (For  the  English  role,  as  reoognized  bjr  American 
anthorities^  see  1  Black.  Com.  457.)  The  presamption  at  most 
is  the  legitimacy  of  the  child.  (See,  also,  WelU  v.  Stout,  9  CaL 
499;  Mathews  Presumptive  Evidence,  24,  26.)  The  qnestioii 
in  StetgaXl  v.  StetgdU,  (2  Brock.  265,)  cited  by  defense,  was  one 
of  legitimacy.  As  to  the  anthorities  cited  to  show  the  inadmis- 
sibility of  defendant's  confessions.  The  cases  of  Baxter  v.  Bax- 
ter, (1  Mass.  346,)  and  Eolland  v.  Holland,  (2  Id.  154,)  are  per- 
fectly consistent  with  the  ruling  in  Billings  v.  BiXUngs,  (11  Pick. 
461,)  and  Vance  v.  Vance,  (8  Oreenleaf,)  and  clearly  sustains  the 
same  doctrine.  The  same  is  true  of  Beits  v.  BeUs,  (1  John.  Ch. 
197) ;  Van  Veghten  v.  Van  Veghten,  (4  John.  Ch.  601) ;  sad 
Barry  v.  Barry,  (Hopkins  Ch.  118.)  Every  one  of  the  cases  dbed 
recognizes  the  admissibility  of  the  confessions  and  their  soflSei- 
en.cy  when  supported  by  circumstances  which  repel  all  idea  of  col- 
lusion. 

The  defendant  having  been  with  child  by  a  stranger  at  the 
time  of  the  contract  of  marriage,  and  having  oonoealed  her  oonr 
dition  from  the  plaintiff,  was  such  concealment  a  fraud,  and  may 
the  plaintiff  for  this  cause  have  the  contract  canceled?  (Comp. 
Laws,  371.)  Divorce  may  be  granted  ^'when  the  consent  of 
either  party  was  obtained  by  force  or  fraud,  upon  the  applicatiiA 
of  either  party .** 

Our  statute  int^ds  to  place  the  marriage  contract  upon  the 
same  grounds  with  other  civil  contracts,  and  to  justify  its  avoid- 
ance for  material  fraud  in  the  making  or  procurement  of  the 
contract.  (Beeves'  Domestic  Belations;  Irving's  Civ.  Lkw, 
102;  2d  Bums'  Ecd.  Law,  500a;  Page  on  Divorce,  161,  160; 
Morris  V.  Morris,  Wrighfs  Bep.  680;  Bitter  v.  Bitter,  5  Black. 
81;  Scott  V.  Shufeldt,  5  Paige,  48;  Montgomery  ?.  Montgomery,  8 
Barb.  Ch.  132.) 

Stanly  <£  Hays,  for  Bespondent. 

1.  The  testimony  as  to  the  so-called  eonfessioiif  of  the  defen- 
dant was  inadmissible,  as  they  could  not  be  the  basis  of  a  di- 
vorce. 

The  rule  of  the  conmion  law  never  prevailed  -in  this  State, 
for  Section  8  of  the  Act  concerning  divorces,  passed  m  1861, 
(see  Comp.  Laws,  372,)  which  section  was  re-enacted  in  1867, 
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(see  Laws  of  1857,  240,)  provides  that,  "No  diyorce  shall  be 
granted  in  any  action  by  the  default  of  the  defendaxvt,  nor  on 
the  admission  or  statement  of  either  party,  bnt  in  all  cases  tiie 
Conrt  shall  require  proof  of  the  facts  alleged,  as  the  grounds  for 
a  divorce.'^  (Conant  ▼.  Conant,  10  Oal.  !S54;  2  Kent,  67;  Hanslep 
V.  Hansletj,  10  Ired.  510;  Han8$l  v.  Hansel,  Wrighfs  Ohio,  212; 
Brainard  y.  Brainard,  Id.  354.) 

The  authorities  cited  by  the  counsel  for  the  plaintiif  on  the 
subject  of  confessions,  come  from  States  and  countries  where  the 
common  law  role  prevails,  and  they  ail,  with  one  exception,  re- 
ject confessions  unless  corroborated.  {Baxter  v.  Baxter,  1  Mass. 
346;  BettsY.  Beits,  1  Johns.  Ch.  Hep.  198;  Doe  v.  Boe,  1  Jdms. 
Cases,  25;  Holland  v.  Holland,  2  Mass.  153;  WaAhum  v.  WaO^ 
hum,  5  N.  Hamp.  195;  CTutefc  v.  Clutch,  Saxton's  N.  J.  474; 
Devenbagh  v,  Devenbagh,  5  Paige's  Ch.  555 ;  Matchin  v.  Matchin, 
6  Barr,  Penn.  337;  Montgomery  v.  Montgomery,  3  Barb.  Ch.  184; 
Hansel  ▼.  Hansel,  Wrighfs  Ohio,  212;  Brainard  v.  Brainard, 
Wrighfs  Ohio,  354;  MQler  v.  MQler,  1  Green's  Ch.  N.  J.  143.) 

2.  The  "admission  or  statement"  of  the  defendant,  is  not  a 
confession  in  law;  or,  in  other  words,  it  was  made  under  such 
circumstances  as  not  to  entitle  it  to  any  credit 

A  statement,  to  constitute  a  confession,  must  be  made  volun- 
tarily. (1  Greenleafs  Ev.  Sees.  219,  229,  p.  208,  Note  1;  1 
Orel's  Ch.  B.  139;  Bouvier's  Law  Diet  word  "  Confession.**) 
Here  the  confessions  were  not  voluntary. 

3.  The  testimony,  even  if  the  confessions  were  admissible  and 
competent,  does  not  establish  that  the  defendant  was  pregnant 
ly  a  stranger,  at  the  time  of  her  intermarriage  with  the  plaintiff. 

The  only  evidence  offered  by  the  plaintiff  to  establish  that  she 
was  pregnant  by  a  stranger,  was  an  admission  made  through 
fear. 

The  law  presumes  that  the  child  bom  of  the  defendant,  after 
her  marriage,  was  the  offspring  of  the  plaintiff.  Moss  v.  Moss, 
2  Ired.  60;  Stegall  et  al.  v.  Stegail,  2  Broct.  261.) 

The  record  shows  that  he  acquiesced  in  the  child  being  his  for 
Bcveral  days  after  its  birth,  that  he  did  not  attempt  to  repudiate 
it  until  Wm.  Arrington  called  on  him  at  the  Oriental  Hotel. 

In  The  State  v.  Herman,  (13  Ired.  502,)  it  was  held  that  a 
^  child  bom  in  wedlock,  though  bom  within  a  month  or  a  day 
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after  marriage,  is  legitimate,  by  presumption  of  law.*^  (See,  alao, 
the  authorities  cited  in  Notes  1  and  2,  2  Oreenl.  Et.  See.  150; 
Scroggins  v.  Scroggi/ns,  3  DeVi  635,  547;  The  King  v.  Luffe,  8 
East,  191.) 

In  this  case,  it  is  shown  that  the  plaintiff's  courtship  ertended 
oyer  a  period  of  some  seven  or  eight  months  previous  to  the 
marriage;  that  they  had  been  engaged  for  that  length  of  time 
before  marriage;  that  he  was  frequently  with  her  alone,  while 
she  was  not  alone  with  any  other  person  than  himself;  that  they 
lived  happily  together  until  two  or  three  days  after  the  birth  of 
the  child. 

In  Montgomery  v.  Montgomery,  (3  Barb.  Ch.  1*35,)  which  was  an 
action  to  obtain  a  divorce,  the  Court  said,  ''  in  the  absence  of  any 
proof  to  the  contrary,  the  legal  presumption  is,  that  the  child, 
of  which  the  defendant  was  subsequently  delivered,  was  the  child 
of  the  complainant,  although  the  testimony  shows  it  must  have 
been  begotten  before  the  marriage."*  (See  Baxter  v.  Baxter,  1 
Mass.  346;  Holland  v.  Holland,  2  Mass.  154.) 

4.  If  the  defendant  was  with  child  by  a  stranger,  at  the  time 
of  her  intermarriage  with  the  plaintiff,  the  mere  failure  to  dis- 
close that  fact,  there  being  ^'no  false  representations,"  nor  ^ac- 
tive measures  to  deceive,"  was  not  a  fraud,  within  the  meaning 
of  our  statute  concerning  divorces.  Nor  would  it  be  a  ground 
of  divoroe  at  common  law.  (Bishop  on  Divorce,  Sec.  106;  Baden 
V.  Baden,  3  Dev.  648.) 

'^  If  a  woman  pretends  to  be  a  virgin,  while  she  is  not,  or  even 
while  she  is  a  common  prostitute,  it  marriage  contracted  on  the 
faith  of  the  representation  is  nevertheless  good."  (Bishop,  Sec 
105.) 

This  is  the  settled  law  of  Scotland,  and  is  also  the  doctrine  of 
the  English  Courts.  (Note  1,  to  Sec.  105,  Id.  and  cases  there 
cited.  Sec.  101,  et  seq,)  As  to  meaning  of  ''  fraudulent  contract," 
as  applied  to  Marriage  and  Divorce,  see  Benton  ?.  Benton^  (1  Day, 
111.) 

Field,  J.  delivered  the  opinion  of  the  Court  —  Baldwin,  J.  con- 
curring. 

On  the  22d  of  September,  1857,  the  parties  to  this  action  inter- 
married, and  until  the  tenth  of  the  following  Fehroaxy  they  liftd 
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together  as  husband  and  wife  On  this  last  day^  fonr  months 
and  nineteen  days  from  the  date  of  the  marriage,  the  defendant 
gare  birth  to  a  fully  developed  child*  The  plaintiff  insists  that 
this  child  was  begotten  by  a  stranger;  that  flie  defendant  knew, 
or  had  sufScient  reason  to  believe  that  she  was  with  the  child  at  the 
date  of  her  marriage,  and  concealed  the  fact  from  him;  that  he 
was  ignorant  of  her  condition,  and  believiBd  her  at  the  time  to 
be  chaste  and  virtuous;  that  he  continued  thus  ignorant  until 
the  birth  of  the  child,  and  that  upon  this  event  happening,  he 
repudiated  the  defendant  and  her  child,  and  as  soon  as  her 
health  would  permit,  returned  her  with  the  child  to  her  family 
and  relatives.  Upon  these  facts,  as  established,  the  plaintiff 
seeks  a  divorce  a  vinculo  matrimonii,  <m  the  ground  of  fraud*  On 
the  hearing  before  the  Referee,  the  confessions  of  the  defendant 
as  to  the  father  of  the  child  were  admitted  in  evidence,  against 
the  objection  of  her  counsel;  and  much  of  the  argument  at  the 
bar  was  directed  to  the  propriety  of  their  admission.  In  con- 
sidering the  case,  three  questions  present  themselves  for  deter- 
mination. These  relate:  1st  To  the  admisBibilify  of  the  testi- 
mony as  to  the  confessions.  2d.  To  the  sufSciency  of  the  testi- 
mony if  admitted,  taken  in  connection  with  corroborating  eir* 
cumstances,  to  establish  the  fact  alleged  that  the  child  was  be- 
gotten by  a  stranger;  and,  3d.  To  the  Bu£Bciency  of  the  cause 
assigned,  if  established,  viz:  the  condition  <Kf  the  defendant  at 
the  date  of  her  marriage  and  her  concealment  thereof,  the  plain- 
tiff being  innocent  and  ignorant,  for  a  divorce  under  our  statute. 
The  objection  of  the  defendant's  counsel  to  the  introduction 
of  the  confessions  rests  chiefly  upon  the  eighth  section  of  the 
Act  of  1851  concerning  divorces,  which  provides  that  ^  no  divorce 
shall  be  granted  in  any  action  by  default  of  the  defendant, 
nor  on  the  admission  or  statement  of  either  party;  but  in  all 
cases  the  Court  shall  require  proof  of  the  facts  alleged  as  the 
grounds  for  a  divorce.  A  similar  provision,  in  identical  lan- 
guage, is  contained  in  the  Supplemental  Act  of  April,  1857.  The 
statute,  as  appears,  does  not  in  terms  prohibit  the  introduction 
of  confessions;  but  only  provides  that  the  decree  shall  not  be 
granted  on  them.  In  this  respect  it  is  only  affirmatory  of  the 
well  established  rule  of  the  common  and  of  the  English  Eccle- 
siastical law,  iiAich  has  been  recognized  from  the  earliest  period. 
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both  in  England  and  the  e^veral  States  of  the  Union.  The  ob- 
ject of  the  rale  ia  to  prerent  collusion  between  the  partieB. 
Without  aoone  limitation  of  this  kind  it  would  be  in  the  power 
of  the  parties  to  obtain  a  diyoroe  in  all  cases.  The  public  is 
interested  in  the  marriage  relaticm  and  the  maintenance  of  its 
int^^ty,  aa  it  IB  the  foundation  of  the  social  syatem,  and  tiie 
law  wisely  requivas  proof  of  the  facts  alleged  as  the  ground  for 
its  dissolution. 

The  agreement  of  the  parties  will  not  answer,  as  then  the 
marriage  relation  would  be  one  only  of  temporary  oonTenienee; 
the  default  in  the  action  will  not  answer,  as  this  would  only  be 
another  form  for  carrying  out  their  previous  agreement;  con- 
fessions alone  will  not  answer,  because  they  may  be  the  result  of 
collusion,  and  be  untrue,  in  fact.  But  the  public  can  hare  no 
interest  in  suppressing  the  truth;  and,  as  a  means  of  its  ascer- 
tainment, the  confessions  of  parties  against  their  interests  hate 
always  been  r^arded  aa  evidence  of  tiie  most  important  char- 
acter. And  when  all  presumptions  of  collusion  are  repelled* 
and,  from  circumstances,  it  appears  reasonably  certain  that  the 
confession  made  is  true,  tiie  ground  of  tiie  nde  of  ezduaton  in 
oases  of  divorce  is  obviated,  and  there  can  be  no  reason  for  refus- 
ing consideration  to  the  confesdoiL  ^^Thuj^  it  has  been  hdd,^ 
observes  Dr.  Lushington,  in  Harris  v.  Harrig,  (2  Hagg.  Bcc. 
B.  409,)  ^that  confession,  when  perfectly  free  from  all  taint 
of  collusion,  when  confirmed  by  circumstances  and  conduct  ^  ^ 
ranks  among  the  highest  species  of  evidence.  It  has  been  so 
held  on  different  occasiona.  It  was  most  truly  stated  by  Lord 
Stowell  in  tiie  case  of  MorUmer  v.  Mortimer,  *  tiiat  the  Court  was 
inclined  to  view  confession,  when  not  affected  by  collusion,  as 
evidence  of  tiie  greatest  importance,'  and  the  grounds  upon  which 
tiie  Court  laid  down  this  principle  are  too  obvious  to  need  any 
explanation.'' 

In  Matehvn  v.  Matehin,  (6  Barr,  387,)  Gibson,  G.  J.  said:  "^ It 
is  a  rule  of  policy,  however,  not  to  foimd  a  sentence  of  divorce 
on  confession  alone;  yet,  where  it  is  full,  confidential,  reluctant^ 
free  from  suspicion  of  collusion,  and  corroborated  by  drcum- 
stances,  it  ia  ranked  with  the  safest  proofs.'' 

In  Sawyer  v.  Sawyer,  (Walker  Ch.  52,)  Manning,  Chancdlor, 
said:  ^  In  cases  of  adultery,  the  right  to  a  divorce  consists  in  Ihe 
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proof  of  a  single  fact;  and  if  the  confesriona  of  the  party  were 
to  be  received  as  aufScient  proof,  there  would  be  a  danger  of  col- 
lusion. It  is  to  guard  against  this  that  other  proof  is  required 
in  corroboration  of  the  defendant's  confessions.  The  same  rule 
must  apply  to  confessions  as  evidence  in  all  other  cases  of  di- 
vorce from  the  bonds  of  matrimony,  with  this  limitation:  that, 
where  there  is  less  danger  of  oollnsion,  or  it  could  not  be  prac- 
ticed so  easily,  the  corroborating  facts  or  circumstances  need  not 
be  of  so  decisive  a  character.  The  object  of  the  rule  is  to  guard 
against  collusion  —  not  to  obstruct  the  administration  of  justice. 
Where  the  circumstances  of  the  case  are  such  as  to  repel  all  sus- 
picion of  collusion,  and  leave  in  the  mind  of  the  Court  no  doubt 
of  the  truth  of  the  confessions,  it  should  act  accordingly.'' 

The  rule  of  the  statute,  as  we  have  already  observed,  is  that 
of  the  common,  as  well  as  of  the  ecclesiastical,  law.  That  no  de- 
cree or  sentence  can  be  founded  upon  the  sole  evidence  of  the 
confessions  of  the  defendant  out  of  Court,  ^is  dearly,''  says 
Bishop,  (Sec.  805,)  'Uhe  rule  of  the  ancioit,  as  well  as  the  mod- 
em common  law.  For,  in  Collef  s  case,  it  being  suggested  to 
the  Court  of  King's  Bench  that  parties  who  had  lived  together 
sixteen  years,  were  proceeding  in  the  Spiritual  Court  collusively, 
on  the  false  allegation  of  incest,  to  dissolve  a  marriage  for  the 
purpose  of  bastardising  their  children — ^they  both  appear  and 
confess  the  matter,  upon  which  a  sentence  of  divorce  was  to 
pass* — ^it  was  held  that  prohibition  would  lie." 

The  statute  of  this  State,  being  in  afBrmance  of  the  common 
law,  is  to  be  construed  as  was  the  rule  by  that  law.  This  is  a 
received  doctrine  of  construction  in  such  cases.  Thus  in  Miles 
V.  Williams,  (1  Peere  Wms.  252,)  tiie  Court  said:  **The  best  rule 
of  construing  Acts  of  Parliament  is  by  the  common  law,  and 
by  the  course  which  that  observed  in  like  cases  of  its  own  be- 
fore the  Actf  and,  in  Arthur  v.  Bokenham,  (11  Mod.  160,)  the 
'Common  Pleas  said :  **  The  general  rule  in  exposition  of  all  Acts 
of  Parliament  is  this  —  that,  in  all  doubtful  matters,  and  where 
the  expression  is  in  general  terms,  they  are  to  receive  such  a 
construction  as  may  be  agreeable  to  the  rules  of  the  common 
law,  in  cases  of  that  nature;  for  statutes  are  not  presumed  to 
maJce  any  alteration  in  the  common  law,  further  or  otherwise 
than  the  Act  does  expressly  declare;  therefore,  in  all  general 
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matters,  the  law  presumes  the  Act  did  Qot  intend  to  make  any 
alteration;  for,  if  the  Parliament  had  had  that  design,  they 
would  have  expressed  it  in  the  Act."  (See  Bacon^s  Ahridg.  9 
Vol.  244,  Bules  to  be  observed  in  the  construction  of  a  Stat- 
ute, 4;  and  Viner^s  Alwidg.  1?  VoL  612,  Construction  of  Stat- 
utes, 12,  and  authorities  there  cited.) 

Having  in  view,  then,  the  doctrine  of  the  law  as  it  existed  pre- 
vious to  the  adoption  of  the  statute,  and  the  reason  of  it^  and  re- 
garding the  statute  as  merely  declaratory  of  that  doctrine,  we 
are  necessarily  led  to  the  conclusion  that  it  was  never  intended 
to  exclude  entirely  the  introduction  of  confessions,  but  only,  as 
the  statute  in  terms  purports,  that  upon  them  the  decree  shall 
not  be  granted;  and  that  to  them,  when  freed  from  the  pre- 
sumptions of  collusion,  and  sustained  by  circumstances,  the 
Court  may  justiy  look  as  evidence  of  greater  or  less  weight, 
according  to  the  special  character  of  the  case.  The  question,  as 
justly  stated  by  the  counsel  for  the  Appellant,  is  this:  ^^ Would 
the  entire  testimony,  confessions,  and  circumstances,  lead  the 
guarded  discretion  of  a  reasonable  And  just  man  to  the  condii-. 
sion.'' 

The  circumatances  under  which  the  confession  was  made  by 
the  defendant  exclude  all  presumptions  of  collusion.  It  was 
made  with  reluctance  —  Under  great  distress  of ^  mind,  from  sense 
of  shame,  and  the  humiliation  of  her  position — to  her  own  bro- 
'  ther  —  and  fully  exonerates  the  plaintiff,  and  names  the  seducer 
of  her  virtue,  and  the  time  and  place  of  her  seduction.  Previous 
to  this  the  plaintiff  had,  on  repeated  occaaions,  informed  the 
brother^  that  he  should  return  the  defendant  to  his  house,  and  it 
wbuld  appear  that  some  words  of  anger  had  passed  between 
them,  on  the  subject;  the  brother  attributing,  at  first,  to  the 
plaintiff  the  dishonor  of  his  sister,  and  distrusting  his  declara- 
tions to  the  contrary.  Upon  hearing  the  confession  he  became 
satisfied,  and  immediately  arranged  with  the  plaintiff  for  the  re* 
moval  of  the  defendant  from  her  residence,  in  the  hotel,  to  his 
house,  but,  upon  conversation  with  defendant,  she  herself  con* 
duded  it  best  not  to  go  until  the  following  morning,  it  being  at 
the  time  late  at  night  On  the  following  morning,  in  pursuance 
of  the  arrangement  of  the  previous  night,  she  was  removed  to 
the  house  of  her  brother.  From  this  time,  all  aaooeiation  be- 
tween the  parties  appears  to  have  ended. 
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The  pretense  that  the  confession  was  made  through  f ear^  does 
not  merit  consideration.  That  it  was  made,  as  we  have  stated, 
nnder  great  distress  of  mindy  is  true;  but  no  retraction  of  it,  or 
denial  of  its  truth,  on  her  removal  the  following  day,  or  subse- 
quently, appears  ever  to  have  been  made.  The  brother,  who 
was  acting  under  the  most  painful  circumstances,  and  was  deeply 
affected  by  them,  and  who  had  previously  refused  to  allow  the 
removal  of  the  defend'  at  to  his  house,  upon  the  belief  that  she 
had  been  the  victim  of  the  plaintiff's  soUdtations,  accepted  the 
confession  as  true,  and  acted  upon  it  The  brother  and  mother 
were  examined  as  witnesses  in  the  cause,  and  not  a  word  im- 
peaching the  truth  of  the  confession  is  stated  to  have  ever  been 
uttered  by  the  defendant,  nor  do  they  themselves  attempt  to  im- 
peach it  That  it  was  without  collusion  is  evident,  and  that  it 
is  true,  hardly  admits  of  a  doubt  The  conduct  of  tihe  plaintiff 
corroborates  it  Previous  to  the  birth  of  the  child,  the  parties 
had  lived  in  affectionate  harmony.  Immediately  upon  this 
event,  the  plaintiff  did  all  that  a  just  and  upright  man  could  do 
to  vindicate  himself  —  to  relieve  himself  from  the  bifrden  of  a 
dishonored  wife,  and  h^  child  of  bastard  blood.  He  repudiated 
them  both  —  and  so  soon  as  the  health  of  the  defendant  would 
permit,  after  consultation  with  her  physician  and  her  brother, 
restored  her  to  her  family.  Had  the  parties  had  illicit  intercourse 
previous  to  marriage,  the  possibility  of  issue  must  have  often  oc- 
curred to  them,  and  it  is  highly  improbable  that  so  sndden  a  re* 
vulsion  of  feeling  to  his  wife  would  have  happened  upon  its  ap- 
pearance. The  instinct  of  paternity  —  one  of  the  strongest  in  our 
nature  —  woidd  have  strengthened  rather  than  weakened  the  pre- 
vious attachment  to  his  wife  upon  the  birth  of  the  child. 

The  conduct  of  the  defendant  corroborates  the  confession. 
We  have  already  referred  to  the  want  of  any  subsequent  retrac- 
tion or  denial  of  its  truth.  The  answer  to  the  present  suit,  filed 
about  six  weeka  subsequently,  is  itself  an  admission,  and  consti- 
stutes  a  circumstance  worthy  of  consideration.  It  is  tmder  oath, 
and  in  answer  to  the  diarge  in  the  complaint,  that  she  was  with 
child  at  the  date  of  the  marriage,  by  a  stranger,  it  avers  that  if 
she  was  then  with  child  she  had  no  knowledge  of  it  and  it  was 
the  result  of  an  act  to  which  she  never  consented,  and  had  no 
knowledge  of  it  at  the  time  of  its  commission,  nor  until  after  her 
Vol.  XIII.— 7 
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marriage  with  the  plaintiff,  and  that  the  same  waa  committed 
while  she  was  in  a  state  of  nnconaciouBnesa.  Theie  is  no  direct 
averment  that  the  plaintiff  was  the  father  of  such  child,  or  any 
direct  denial  that  it  waa  begotten  by  a  stranger.  The  controlling 
fact  in  issue  is  evaded  in  the  answer,  and  this  evasion,  in  a  solemn 
judicial  proceeding,  is  a  most  significant  circumstance. 

The  conduct  of  the  relatives  of  the  defendant  corroborates  the 
confession.  They  have  recognized  it  as  justifyinfi:  the  repudiation 
and  separation.  These  several  circumstances,  taken  in  connection 
with  the  conceded  fact,  that  the  child  was  begottoi  out  of  wedlock^ 
furnish,  in  their  collective  force,  sufficient  corroboration  of  tbe 
confession  to  justify  the  conclusion  that  the  diild  was  the  offspring 
of  a  stranger.  In  the  cases  cited  by  Bishop,  the  corroborating 
circumstances  held  sufficient,  were  less  satisfactory  than  the  cir- 
cumstances in  the  case  at  bar. 

In  Harrison  v.  Haarison,  (4  Moore  P.  0.  96,)  tiie  suit  was  for 
nullity  of  marriage  on  the  allegation  of  the  husband's  impotence, 
and  in  giving  judgment  in  the  Court  of  Privy  Oouncil  for  tiie 
divorce,  confirmatory  of  the  decision  of  the  Consistory  Court, 
and  of  the  Court  of  Archers,  Lord  Brougham  said:  ^  It  has  been 
insisted  by  the  counsel  for  the  Appellant,  that  tiie  confession  of 
non-consummation  is  not  sufficient  to  satisfy  the  ooe  hundred 
and  fifth  canon,  and  that  tiiere  must  be  some  extrinsic  proof  and 
for  that  purpose  proof  by  inspecticm  is  said  to  be  essentiaL  Their 
lordships  give  no  opinion  on  this  construction  of  the  canon;  for 
if  adminicular  proof  is  requisite,  thqr  think  tiie  dicumstanoe  of 
the  Appellant's  hcmng  taken  a  legal  opinion  cf  ihe  validity  of  ike 
marriage,  which  he  admits  in  his  answer,  coupled  with  the  con- 
fession of  non-consummation,  and  the  refusal,  in  the  first  insiance, 
to  undergo  inspection,  is  sufficient  extrinsic  proof;  and  being  sat- 
isfied that  there  is  no  collusion  between  the  parties,  they  affirm 
the  decree  of  nullity.*'  *'In  Noverre  v.  Noverre,  (1  Robert,  428,) 
the  evidence,  aside  from  the  defendant  wife^s  confession,  went 
no  further  than  to  show  extreme,  but  no  indecent  familiaritiee 
with  the  alleged  paramour,  together  with  ample  opportunities. 
In  Tucker  v.  Tucker,  (11  Jur.  893,)  there  were  no  acts  of  famil- 
iarity proved,  but  there  was  the  reception  of  a  letter  from  the 
paramour  to  the  wife,  which  she  had  not  read  and  could  not 
know  the  contents  of,  and  a  meeting,  not  at  all  shown  to  be 
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criminal,  between  her  and  him,  after  she  was  tamed  off  by  her 
husband;  yet  this  was  held  amply  sufficient  to  sustain  the  oon- 
fessions.''  (Cited  from  a  note  to  See.  310  in  Bishop.) 

Against  the  condnsion  from  the  evidence  of  the  confession, 
and  the  corroborating  drcnmstances,  the  counsel  of  the  Respond- 
ent urges  the  presumption  of  paternity  in  the  plaintiff  from  the 
fact  of  marriage.  There  is  no  doubt  that  such  is  the  presump* 
tion  of  the  law.  A  child  bom  in  lawful  wedlock  is  presumed  to 
be  the  child  of  the  husband.  This  has  been  held  in  numerous 
cases.  (See  SUgail  ei  al.  v.  Stigalh  2  Brock.  261;  Th$  State  v. 
Herman,  13  Ired.  602;  The  King  v.  Luffe,  8  East,  191.)  The 
marriage  is  r^;arded  as  an  acknowledgment  by  the  husband  that 
the  child  is  his,  but  as  in  all  cases  of  acknowledgment,  to  be  ef« 
fective,  there  must  be  knowledge  at  the  time  of  the  fact  admit- 
ted. The  case  of  The  King  v.  Luffe,  (8  East,  210,)  cited  by  the 
Bespondent,  arose  upon  a  question  of  bastardy,  but  in  the  opinion 
of  Mr.  Justice  Lawrence,  the  reason  of  the  presumptton  in  cases 
of  ante-nuptial  pregnancy,  is  stated.  ^  By  the  civil  law,"  says 
the  Justice,  '^  if  the  parents  married  any  time  before  the  birth  of 
the  child,  it  was  legitimate;  and  our  law  so  far  adopts  the  same 
rule,  that  if  a  man  many  a  woman  who  is  with  child,  it  raises  a 
presumption  that  it  is  his  own.  Lord  BoUe  gives  some  such  reason 
for  the  mle,  and  it  seems  to  be  founded  in  good  sense;  for  where 
a  man  marries  a  woman  whom  he  knows  to  be  in  this  situation, 
he  may  be  considered  as  acknowledging,  by  a  most  solemn  act,  that 
the  child  is  his.''  The  knowledge  of  the  situation  of  the  party  con- 
stitutes the  ground  of  the  presumption. 

In  Wright,  Administrator  y.  Hides,  (15  Ga.  160,)  the  doctrine 
of  presumptive  paternity  in  a  case  of  ante-nuptial  pregnancy 
was  considered,  and  the  decision  of  the  Court  bears  directiy  upon 
the  question  before  us.  In  that  case  the  wife  was  with  child  at 
the  time  of  the  marriage,  and  immediately  upon  her  pregnancy 
being  discovered,  the  husband  returned  her  to  her  family.  In 
the  settlement  of  the  estate,  the  question  of  the  child's  right  of 
inheritance  arose.  Mr.  Justice  Lumpkin  delivered  the  opinion 
of  the  Court,  and  after  referring  to  the  able  and  thorough  dis- 
cussion had  in  the  case,  on  a  previous  occasion,  said:  ^^The  im- 
portance, as  well  as  the  novelty  of  the  question,  led  us  to  devotjB 
to  it  as  large  a  portion  of  our  time  as  we  could  possibly  spare 
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We  cannot  assume  that  he  detected  her  pregnancy,  and  if  he  had 
leason  to  tnspect  it,  that  he  most  hare  done  00  at  so  early  a 
period  after  marriage  as  to  have  referred  it  to  ante-naptial  incon- 
tinence. To  one,  who  we  must  beliere  from  the  evidence^  possessed 
a  strong  affection  for  his  wife,  the  snspidon  of  a  want  of  chastity 
would  never  arise.  Affection  will  give  every  excuse  for  appear- 
ancesy  except  that  of  dishonor.  As  against  the  weight  of  the  evl* 
dence  from  the  confession  and  corroborating  drcumstanceSy  the 
suggestion  is  without  force. 

The  remaining  question  relates  to  the  sufficiency  of  the  cause 
assigned  as  a  ground  of  divorce.  Our  statute  provides  that  a 
divorce  may  be  granted  *^  when  the  consent  of  either  of  the  parties 
to  the  marriage  was  obtained  by  force  or  fraud,  upon  the  appli- 
cation of  the  injured  party.''  (Act  of  April,  1853.)  Marriage 
is  considered  by  our  law  as  a  civil  contract,  to  which  the  consent 
of  the  parties  is  essential,  (Act  concerning  Marriages,  Sec.  1,) 
and  is  subject  to  avoidance  for  material  and  substantive  fraud  in 
its  procurement.  Reeve,  in  his  treatise  on  the  domestic  lelar 
tions,  says  on  this  subj'ect:  ''A  man  by  the  foulest  fraud,  gets 
possession  of  the  property  of  his  neighbor.  A  contract  Ihus 
basely  obtained  is  not  only  void,  but,  in  many  instances,  the  ob- 
taining of  it  is  a  felony.  The  common  sense  of  mankind  must 
revolt  at  the  idea  that,  when  a  man,  by  the  same  abominable 
fraud,  has  obtained  the  person  of  an  amiable  woman  and  her 
property,  the  law  should  protect  such  contract,  and  give  it  the 
same  efficacy  as  if  fairly  procured.  The  truth  is,  that  a  contract 
which  is  obtained  by  fraud,  is,  m-  point  of  law,  no  contract.  The 
fraud  blots  out  of  existence  whatever  semblance  of  a  contract 
there  might  have  been.  A  marriage  procured  without  a  con- 
tract,  can  never  be  deemed  valid.  There  is  no  more  reason  for 
sanctioning  a  marriage  procured  by  fraud  than  one  procured 
by  force  and  violence.  The  consent  is  as  totally  wanting,  in 
view  of  the  law,  in  the  former  as  in  the  latter  case.  The  true 
point  of  light  in  which  this  ought  to  be  viewed,  I  apprehend,  is, 
that  the  marriage  was  void,  ab  initio;  but  it  is  necessary  to  have 
a  divorce  by  the  Court,  since  the  marriage  has  been  celebrated, 
that  all  concerned  may  be  apprised  that  such  marriage  has  no 
effect.  TTpon  the  same  principle  that  chancery  decrees  contracts, 
unfairly  obtained,  void,  all  the  apprehension  tiiat  is  created  in 
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the  minds  of  conscientiouB  men,  of  the  fllegality  of  separating 
hnsband  and  wife,  is  dissipated."  (Cited  from  Bishop  on  Map> 
riage  and  Divorce,  Sec.  104,  Note  1.) 

It  cannot  be  pretended  that  the  condition  of  the  defendant 
was  not  a  most  material  circumstance  to  the  consent  required 
for  the  validity  of  the  contract.  Its  concealment  operated  as  a 
fraud  upon  the  plaintiff  of  the  gravest  character.  His  contract 
was  with  and  for  her;  it  referred  to  no  other  person,  much  less 
included  a  child  of  bastard  blood.  A  child  imposes  burdens  and 
possesses  rights.  It  would  necessarily  become  a  charge  upon 
the  defendant,  and  through  her  upon  the  plaintiff.  It  would  be- 
come presumptive  heir  of  his  estate,  and  entitled  under  our  law* 
as  against  his  testamentary  disposition,  to  an  interost  in  hit 
property  acquired  after  marriage,  to  the  deprivation  of  any 
legitimate  offspring.  The  assumption  of  such  burdens,  and  the 
yielding  of  such  rights,  cannot  be  inferred  in  the  absence  of 
proof  of  actual  knowledge  of  her  condition  on  his  part  Again, 
the  first  purpose  of  matrimony,  by  the  laws  of  nature  and  io» 
ciety,  is  procreation.  A  woman,  to  be  marriageable,  must,  at 
the  time,  be  able  to  bear  children  to  her  husband,  and  a  repr^ 
sentation  to  this  effect  is  implied  in  the  very  nature  of  the  con- 
tract. A  woman  who  has  been  pregnant  over  four  months  by  a 
stranger,  is  not  at  the  time  in  a  condition  to  bear  children  to 
her  husband,  and  the  representation  in  this  instance  was  false 
and  fraudulent.  The  second  purpose  of  matrimony  is  the  pro- 
motion of  the  happiness  of  the  parties  by  the  society  of  each 
other,  and  to  its  existence,  with  a  man  of  honor,  the  purity  of 
the  wife  is  essential.  Its  absence  under  such  circumstances  as 
necessarily  to  attract  attention  must  not  only  tend  directly  to 
the  destruction  of  his  happiness,  but  to  entail  humiliation  and 
degradation  upon  himself  and  family.  We  can  conceive  no  tor- 
ture more  terrible  to  a  right-minded  and  upright  man  than  an 
union  with  a  woman  whose  person  has  been  defiled  by  a  stran- 
ger, and  the  living  witness  of  whose  defilement  he  is  legally  com- 
pelled to  recognize  as  his  own  offspring,  as  the  bearer  of  his 
name  and  the  heir  of  his  estate,  and  that,  too,  with  the  silent, 
if  not  expressed,  contempt  of  the  community.  By  no  principle 
of  law  or  justice  can  any  man  be  held  to  this  humiliating  and 
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degrading  position^  except  upon  clear  proof  that  he  has  volun- 
tarily and  deliberately  subjected  himself  to  it. 

In  Morris  v.  Morris,  (Wright* s  Rep.  630,)  there  was  pregnancy 
and  concealment,  but  there  were  no  affirmative  acts  on  the  part 
of  the  wife  to  conceal  her  situation,  except  in  the  wearing  a  full 
Quaker  dress  at  the  ceremony  of  the  marriage,  which  took 
place  in  the  dusk  of  the  evening,  without  lights.  From  the  4th 
of  July  to  the  marriage,  on  the  17th  of  October  following,  the 
husband  was  unremitting  in  his  attentions  to  her.  No  repre- 
sentations were  proved,  and  **the  husband  and  wife  lived  to- 
gether, without  his  suspicions  being  awakened,  until  the  wife 
was  taken  in  labor  pains,  and  presented  her  wondering  spouse  a 
full-grown  child,  before  th^. expiration  of  the  honeymoon,  after 
which  they  separated.^'  A  divorce  was  decreed,  and  the  child 
given  to  the  mother. 

In  Bitter  v.  Ritter,  (5  Black.  84,)  the  defendant  was  pregnant 
by  a  stranger  at  the  date  of  the  marriage.  The  petitioner  dis- 
covered her  situation  the  night  of  the  marriage,  of  which  he 
had  no  previous  knowledge  or  suspicion.  Upon  discovering  the 
pregnancy,  he  abandoned  her.  It  does  not  appear  that  the  de- 
fendant herself  made  any  efforts  to  conceal  her  situation,  though 
it  was  alleged  that  the  true  father  fraudulently  and  clandestinely 
assisted  in  effecting  the  marriage.  The  Circuit  Court  refused  the 
divorce  an4  dismissed  the  bill,  but  the  Supreme  Court  reversed 
the  decision,  using  in  its  opinion  this  language: 

"However  little  we  may  feel  disposed,  in  general,  to  disturb 
the  decisions  of  the  Circuit  Courts,  respecting  divorces  for 
causes  not  specified  by  the  statute,  we  cannot  contemplate  the 
case  presented  by  the  record  without  coming  to  the  conclusion 
that,  in  refusing  the  divorce,  the  Court,  did  not  exerdae  its  dis- 
cretion in  a  sound  and  legal  manner,  having  due  regard  to  the 
rights  of  the  injured  party,  and  the  purity  of  public  morals.** 

The  principal  case  upon  which  the  respondent  relies,  is  that 
of  Scroggins  v.  Scroggins,  (3  Dev.  535),  The  opinion  delivered  in 
that  case  contains  general  observations  which,  if  admitted  as 
law,  would  sustain  the  defense;  but  the  special  ground  upon 
which  the  decision  rests  does  not  militate  against  the  views  we 
have  expressed.  The  point  decided  is,  that  where  the  husband 
at  the  marriage  knows  that  his  intended  wife  la  lewd,  he  ii  not 
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entitled  to  a  divorce  upon  the  subsequent  birth  of  a  child  bo- 
gotten  previously.  There  was  no  statute  in  North  Carolina 
similar  to  ours,  authorizing  a  divorce  when  the  consent  to  the 
marriage  had  been  obtained  by  fraud.  The  statute  of  that  State 
authorized  a  divorce  only  in  two  cases  —  impotency  at  the  time 
of  the  marriage  and  still  continuing^  and  separation  by  one  party 
from  the  other  and  liviAg  in  a  state  of  adultery.  For  other  cases, 
the  Superior  Courts  were  empowered  to  divorce  whenever  they 
were  satisfied  of  the  justice  of  the  application.  In  the  case  in 
question  the  wife  gave  birth  to  a  mulatto  child  about  five  months 
after  the  marriage^  and  upon  that  event  the  husband  left  her.  But 
the  Court  says: 

^  He  does  not  venture  to  swear  that  he  believed  her  chaste  at 
the  time  of  the  marriage.  It  must  be  tak^i  that  he  did  not;  if 
he  had,  it  would  have  been  the  first  thing  thought  of,  to  aggra- 
vate his  case.  Suppose  that  we  are  to  presume  that  he  means 
to  admit  a  criminal  conversation  between  themselves  —  and  that 
is  the  most  favorable  to  him  —  what  claims  has  he  to  relief,  upon 
the  ground  of  grosser  incontinence,  than  that  in  which  he  had 
participated?'^    And,  again: 

**  His  disgrace  is  voluntarily  incurred,  and  he  has  no  elevation 
of  sentiment  or  feeling  above  it.  We  think  him  criminally  ac- 
cessory to  his  own  dishonor,  in  marrying  a  woman  whom  he  knew 
to  be  lewd;  or,  by  continuing  his  cohabitation,  after  he  must  have 
known  it,  up  to  the  happening  of  an  event  by  which  the  world 
acquired  the  same  knowledge.  He  now  asks  to  be  freed  from  his 
bonds,  because  the  infamy  of  his  wife  has  become  notorious,  though 
he  could  reconcile  himself,  in  secret,  to  the  crime  which  makes  her 
infamous.  Such  a  prayer  must  be  rejected,  and  the  judgment  of 
the  Superior  Court  affirmed.'* 

The  Judge  who  delivered  the  opinion  appears,  from  his  general 
observations,  to  have  considered  that  concealment  of  pregnancy 
was  not  such  a  fraud  as  would  vitiate  the  marriage  contract; 
and  the  ground  upon  which  he  rested  his  conclusion  was  the 
supposed  difficulty  of  limiting  the  principle  contended  for.  *'  If 
it  embrace,'*  he  says,  ''a  case  of  pregnancy,  it  will  next  claim 
that  of  inconti'nence ;  it  will  be  said  the  husband  was  well  ac- 
quainted with  the  female,  and  never  suspected  her,  and  has  been 
deceived;  then,  that  he  was  a  stranger  to  her,  smitten  at  first 
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sight,  and  drawn,  on  the  Budden,  into  a  marriage  with  a  prosti- 
tute; that  he  was  young  and  inexperienced,  hurried  on  by  im- 
petuous passion,  or  that  he  was  in  his  dotage^  and  advantage 
taken  of  the  lusts  of  his  imagination,  which  were  stronger  than 
his  understanding.  From  uncleannesB,  it  may  descend  to  tiie 
minor  faults  of  temper,  idleness,  sluttidmiesa^  extravagaiuse,  cold- 
ness, or  even  to  fortune  inadequate  to  repreaentatian%  or  perhaps, 
expectations." 

We  do  not  perceive  the  difficulty  which  the  learned  Judge  ap- 
pears, from  the  passage  cited,  to  have  experienced,  in  limiting 
the  application  of  the  principle.  There  is  a  marked  distinction 
between  the  ante-nuptial  incontinence  and  the  vioea  and  faults 
he  enumerates,  and  ante-nuptial  pregnancy  by  a  stranger.  l%e 
former  do  not  impose  upon  the  husband  tiie  burden  of  anothei^i 
child,  while  the  latter  does;  tbey  do  not  give  him  an  heir  hj  a 
stranger;  they  do  not  necessarily  render  the  wife,  at  the  time 
of  marriage,  incapable  of  bearing  children  to  her  husband,  while 
the  latter  does;  they  may  be  concealed,  and  much  of  the  humil- 
iation attendant  upon  the  birth  of  the  child,  and  the  oanaequent 
change  in  the  relations  of  the  parties  to  the  coanmunity  be 
avoided.  The  former  are  deemed  insufficient  for  a  divorce,  (m 
grave  grounds  of  public  policy,  which  can  have  no  existenoe  with 
reference  to  the  latter.  To  use  the  language  of  the  ootmsd  of 
the  Appellant,  the  line  of  whose  argument  we  have  mainly  fol- 
lowed in  this  question,  ^^no  good  purpose  can  be  subserved  by 
charging  upon  a  man,  as  his  own,  a  child  of  bastard  Uood,  or  I7 
coercing  a  legal  union  between  an  upright  man  and  a  corrupted 
wo^an,  where  there  can  be  no  union,  in  fact,  and  where  the  man- 
date of  the  law  would  be  a  vain  record,  except  so  far  aa  it  would  be 
an  instrument  of  undeserved  and  perpetual  torture.*' 

We  are  of  opinion  that  the  fraud  alleged  in  the  present  case 
goes  to  the  substance  of  the  marriage  contract,  and  vitiates  it 
ab  initio;  and,  as  a  consequence,  that  the  judgment  of  the  Comt 
below  must  be  reversed,  and  that  Court  directed  to  enter  a  deem 
annulling  the  marriage  contract  between  the  partiea. 

Ordered  accordingly. 
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SMITH  V.  BBANNAN  0t  ais. 

A  JURY  being  waived,  It  is  immatertal  whether  an  action  under  Seetlon  S64  oC 

the  Practice  Act,  is  an  equitable  or  a  legal  proceedingi 
An  executory  agreement  between  a  landlord  and  tenant,  that,  after  the  title  tm 

the  premUes  is  settled,  by  a  salt  to  be  prosecuted  by  the  former  ajia»it 

third  persons,  the  tenant  may  purchase,  does  not  destroy  the  relation  of 

landlord  and  tenant.  ^  ^  ^..  -. 

To  maintain  a  suit  to  quiet  title,  by  a  party  in  posseeslon,  it  la  enough  that 

he  claims  under  a  deed  which  creates  an  equitable  estate,  or  even  m  ngnt 

of  possession.  .       ^       .  .   • 

A  deed,  recorded  January  30th,  1850,  by  a  person  acting  as  Recorder,  by  yirtne 

of  an  election  by  the  people,  withont  authority  of  law,  is    not  properly  re> 

corded. 
To  make  the  copy  of  an  unrecorded  deed  evidence,  the  loss  of  the  orlgliud 

being  shown,  the  testimony  of  the  subscribing  witnesses  to  the  deed,  if  socn 

there  be.  should  be  had,  at  least  to  the  fact  of  the  ezecntion  of  the  paper, 

unless  they  are  shown  to  be  without  the  jurisdiction  of  the  Court 
To  admit  evidence  of  notice  of  a  prior  onreeorded  deed,  to  defeat  a  •nbseqoeiit 

deed,  there  m%Bt  flat  be  proof  of  the  prior  deed.    There  can  be  no  notice 

where  there  Is  no  title. 
Whether  the  conditions  of  a  deed  are  complied  with  or  not,  is  matter  between 

the  grantor  and  grantee,  with  which  third  persons  have  nothing  to  do. 
The  fact  that  the  record  is  erroneous  in  stating  that  the  parties  waived  a  jnry^ 

cannot  be  shown  hy  an  affidavit  of  the  Judge  who  tried  the  cause. 
It  would  seem  that  a  party  cannot  try  his  eanse  before  a  Judge  withont  oojee- 

tion,  and,  after  losing  it,  complain  that  the  case  was  not  tried  bj  a  Jnry. 

Appeal  from  the  Tenth  Diatriot 

The  complaint  avers  idtle  and  possession  in  plaintiff,  the  title 
being  derived  from  John  A.  Sutter,  who  daims  under  a  Mepcan 
grant;  that  the  defendants  wrongfully  daim  an  estate  and  tnter- 
est  in  the  above  described  real  property,  adverse  to  this  plaintiff 
and  his  title  thereto,  and  found  the  same,  as  the  plaintiff  is  in- 
formed and  believes  to  be  true,  upon  a  certain  pretended  con- 
veyance which  they  allege  was  executed  by  the  said  John  A. 
Sutter,  on  the  twenty-seventh  day  of  July,  a.  d.  1849,  to,  etc 
which  said  last-named  conveyance  has  never  been  recorded,  and 
does  not  now  appear  of  record  in  the  records  of  Sutter  County; 
and  this  plaintiff  further  avers  that  he  purchased  in  good  faith, 
and  for  a  valuable  consideration,  and  witiiout  notice  of  the  estate 
or  interest  claimed  and  set  up  by  the  said  defendants  to  the  same, 
and  without  notice  of  tiie  execution  of  the  said  pretended  con- 
veyance, etc.;  that  said  pretended  conveyance  was  without  con- 
sideration, and  upon  conditions  never  performed  by  Hie  grantees, 
and  was  null  and  void;  that  defendants'  daim  to  an  interest  in 
the  property  clouds  the  title  of  plaintiff  and  depreciates  Hie 
valiTe  of  his  estate  and  interest  therein.  Complainant  prayed  that 
*  the  claim  and  interest  of  defendants  in  the  property  be  ^ie- 
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termined  and  ended/'  that  tiieir  claim  be  barred;  that  the  con- 
veyance from  Sutter  to  them  be  decreed  null  and  void,  and  fliey 
forever  enjoined  from  asserting  any  right  or  claim  to  the  premises. 
Brannan,  alone,  ^  answered,  denying  generally,  these  allegations, 
and  setting  up  title  from  Sutter,  as  aforesaid* 

The  conditions  of  the  deed  from  Sutter  to  Bobinson  and  otfaen 
in  July,  1850,  were:  Isi  lliat  the  grantees  should  sustain  tiie 
labor  and  expense  of  litigating  the  right  of  the  grantor  to  tiie 
premises.  2d.  Pay  to  him  (Sutter)  one-sixth  of  the  proceeds  tf 
parcds  of  the  land  were  sold  from  time  to  time;  and^  3d.  Convey 
to  the  wife  of  Sutter  Hock  Faixm. 

In  the  two  deeds  from  Bobinson,  McDougall,  Medck  &  Oilles- 
pie,  to  McCorkle,  the  condition  is,  that  the  sum  of  siz  tfaonsand 
dollars  in  one  case,  and  ten  dollars  per  acre  in  the  oth^,  shall  be 
paid  by  the  grantee  to  the  grantors  so  soon  as  they  **  shall  be- 
come clearly  possessed  of  a  good  and  perfect  title  to  the  prem- 
ises hereby  conveyed,  and  shall  execute  and  deliver  a  good  and 
sufiBcient  deed  in  fee-simple  thereto,  free  of  all  incumbrances  to 
the  said  grantee  or  his  legal  representatives."  A  perfect  title  was 
stipulated  to  mean  final  confirmation  of  the  Sutter  grant 

The  statement  on  new  trial  and  on  appeal,  as.  also  the  findings 
of  the  Court,  stated  *^  that  the  cause  was  tried  by  the  Court,  a  jniy 
having  been  waived  by  the  parties.^' 

In  the  transcipt  appears  an  affidavit  by  tiie  Judge  who  tried 
the  case  that  this  statement^  that  the  parties  waived  a  juij)  ^ 
erroneous  and  was  a  mistake  of  his  own,  and  that  he  promised  to 
strike  it  out 

Winans,  for  Appellant 

L  The  complaint  does  not  set  forfli  facts  sufficient  to  constitnts 
a  cause  of  action. 

It  is  a  bill  in  equity  seeking  to  remove  an  alleged  dond  tron^ 
plaintiff's  titie,  created  by  a  deed  held  by  tiie  defendants  for  ^^ 
premises  in  controversy,  and  asking  cancellation  of  such  deed. 
This  is  the  whole  ground  of  equitable  jurisdiction  set  forth  i^ 
the  bill,  yet  it  charges  that  defendants'  deed,  which  is  averred  to 
be  a  cloud  on  plaintiflPs  titie  and  sought  to  be  canceled,  ^*' 
given  to  defendants  fraudulently,  without  consideration,  ^^ 
never  recorded,  and  that  plaintiff  obtained  titie  to  flie  fteoA^ 
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by  deed,  legally,  in  good  faifh,  and  without  notice  or  knowledgie 
of  defendants'  deed.  If  this  be  so,  plaintifiPs  bill  must  fail,  for 
there  is  no  cloud  on  his  title  to  remove.  It  is  true  that  he  re- 
fers to  Section  254  of  the  Practice  Act,  and  contends  that  ther^ 
under  he  can  maintain  his  bill  to  determine  defendants'  adverse 
claim.  But  we  insist  that  he  cannot.  1st.  Because  plaintifPs 
complaint  was  not  framed  under  said  section  and  does  not  sedc 
to  determine  defendants'  adverse  estate,  but  on  the  contrary  is 
an  equitable  bill,  praying  cancellation  of  defendants^  deed,  on 
the  ground  that  it  is  a  cloud  on  defendants'  title;  and^  2d«  Be- 
cause said  Section  254,  while  giving  a  party  in  possession  the 
right  to  have  an  adverse  claim  decided  by  action,  leaves  the  char- 
acter of  such  action  to  be  determined  by  the  circumstances  of  the 
case. 

PlaintifF  assumes  that  Section  254  gives  only  equitable  juris- 
diction, and  cites  the  case  of  Merced  Mining  Company  v.  Fremont, 
(7  Cal.  319,)  whet«  equitable  jurisdiction  was  asserted,  plaintiff 
having  possession. 

In  that  case,  equitable  jurisdiction  was  properly  asserted,  be- 
cause plaintiff  sought  for,  was  entitled  to,  and  obtained,  an  in- 
junction. On  the  contrary,  the  case  of  Salmon  y.  Hoffman,  (2 
Cal.  128, )  was  a  common  law  action,  brought  by  a  party  in  pos- 
session. 

The  Court  of  Chancery  has  no  jurisdiction  where  the  party 
has  an  adequate  remedy  at  law.  (iUchie  v.  Borland,  6  Cal.  33; 
O'Connor  v.  Corhett,  3  CaL  370;  Bird  v.  Holldbard,  2  Boot,  35; 
Poage  y.  Wilson,  2  Leigh,  490;  Batchelder  v.  EUiott,  1  Hen.  ft 
M.  10;  Carroway  v.  Wallace,  2  Ala.  542;  Walker  v.  Smith,  8  Ter- 
ger,  239;  Hall  v.  Da'^is,  5  J.  J.  Marsh.  290;  Combes  v.  Warren, 
17  Maine,  404,  rf  fossim;  2  Cal,  469;  6  Id.  273;  8  Id.  384;  4 
Id.  6.) 

Furthermore,  defendants'  deed  having  no  indorsement  of  reg- 
istry upon  it,  and  plaintiff  having  had  no  notice  thereof,  and  it 
being,  therefore,  void  as  against  plaintiff,  and  so  appearing  to  be 
on  its  face,  its  illegality  is  cognizable  at  common  law,  and  equity 
cannot  interfere.  (See  Simpson  v.  Lord  Howden,  3  Mylne  ft 
Craig,  103,  104,  and  cases  there  cited;  Cray  v.  Mathias,  5  Ve- 
eey,  Jr.  294;  Coleman  v.  Sorrel,  1  Vesey,  Jr.  50.)  Defendants' 
deed  is  no  doud  upon  his  title.     (Statute  of  Conveyances^  Art. 
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363,  Wood*8  Digest,  103.)  See,  also,  Wiggins  v.  Mayor,  "  A  pro- 
ceeding which  upon  its  face  is  not  only  illegal,  but  absolutely 
Toid,  does  not  constitute  a  doud  upon  the  title  to  real  estate 
against  which  a  Court  of  Equity  will  relieve."  (9  Paige,  17,  and 
Note  1,  23,  24,  where  the  whole  doctrine  is  clearly  set  forth; 
Eickman  v.  Cook,  3  Humph.  640;  Carrol  v.  Bafford,  3  Howard, 
441.)  Daniel  y.  Morrison's  Eai'r  (6  Dana^  186,)  where  the  Court 
aays  (Bobertson,  Chief  Justice) :  *^  The  Trustee  having  a  legal 
right  to  the  property,  there  was  no  ground  ior  going  into  a 
Court  of  Equity,  and  therefore  the  Court  had  no  jurisdiction.'^ 
(Van  Doren  v.  Mayor,  9  Paige,  388,)  See,  also,  Carrington  v. 
Otis,  (4  Grattan,  235-255,)  — a  very  important  case. 

II.  The  evidence  is  insufficient  to  establish  a  cause  of  action. 
It  shows  no  title  in  plaintiff  To  sustain  jurisdiction  in  equil^, 
on  a  bill  to  quiet  title,  there  must  be  clear  evidence  of  title. 
{Trustees  of  Louisville  v.  Cray,  1  Littell,  147, 148;  Norton  y.  Bea- 
ver, 5  Hammond,  178 ;  Bank  of  the  United  States  ▼.  SkvitM,  2  Ohio, 
495;  Tenham  y.  Herbert,  2  Atkyns^  483.) 

III.  The  two  deeds  from  Bobinson,  McDougall,  Mesick,  and 
Oillespie,  as  grantors,  to  plaintiff's  grantor,  McCorkle,  were  con- 
veyances on  condition  precedent,  and  did  not  take  effect  in  pre* 
senti.    Under  them  McCorkie  could  and  did  acquire  no  title. 

1.  Because  the  condition  has  never  been  complied  with  or  per- 
formed. 

2.  Because  under  the  Sutter  deed  to  them,  which  was  duly  re- 
corded, and  of  which,  therefore,  McCorkie  had  notice,  they  had 
no  right  to  make  a  conditional  conveyance. 

Precedent  conditions  must  be  literally  performed,  and  even  a 
Court  of  Chancery,  will  never  vest  an  estate,  when  by  reason  of  a 
condition  precedent,  it  wUl  not  vest  in  law.  It  cannot  relieve 
from  the  consequences  of  a  condition  precedent  unperformed* 
(4  Kent's  Commentaries,  125;  Popham  y.  Bamfield,  1  Vernon, 
83;  Harvey  v.  Aston,  1  Atkins,  361;  Reynish  v.  Martin,  3  Atkins, 
330;  Scott  V.  Tyler,  2d  Brown's  Chancery,  431;  Stackpole  v. 
Beaumont,  3  Vesey,  89;  WeUs  v.  Smith,  2  Edward's  Chancery, 
84.) 

lY.  Theie  was  no  possession  in  plaintiff  sufficient  to  sustain 
the  action.     The  only  evidence  of  possession  is  a  written  aty 
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knowledgment,  made  by  one  Stevens,  of  tenancy  to  plaintiff,  and 
a  contract  ezecnted  by  plaintiff  to  him  of  eren  date  therewith. 
These  documents  exhibit  an  eqnitable  combination  and  arrange- 
ment between  Stevens  and  plaintiff,  to  enable  the  latter  to  bring 
this  action  in  an  eqnitable,  rather  than  a  legal  fomm;  and  do 
not  constitute  such  possession  as  is  reqtdsite  in  a  salt  to  qniet 
title.  (Trustees  of  LomsvUh  v.  Oray,  1  littall,  148;  Bitchis  v. 
DorUmd,  6  Cal.  36-38.) 

Reardan,  for  Respondent 

I.  This  is  an  action  under  Section  254  of  the  Practice  Act,  and 
is  warranted  by  Merced  Mining  Company  ▼.  Fr$moni,  (7  Cal.  817.) 
But,  if  regarded  as  a  bill  in  equity  to  remove  cloud  of  tifle,  it  is 
good  on  the  facts  of  the  case. 

The  plaintiff  alleges  title  and  possession,  and  that  defendants 
are  maUng  claim  to  the  premises.  The  defendant,  Brannan,  denies 
plaintiff's  possession,  but  admits  that  he  is  making  claim  to  the 
property,  and  sets  out  his  title,  ''  and  avers  that  his  said  title  was 
duly  recorded  prior  to  the  date  of  the  pretended  title  of  the  said 
complainant.'* 

This  plea  indirectly,  if  not  directly,  admits  the  plaintiff's  title, 
which  it  seeks  to  avoid. 

The  possession  of  Smith  having  been  fully  proven,  and  the 
fact  of  defendants  making  claim  being  admitted,  the  only  ques- 
tion remaining  to  be  determined  is,  has  the  defendant  shown 
« title  from  John  A.  Sutter,  on  July  27th,  1849,"  and  that  ''such 
title  was  duly  recorded  prior  to  the  date  of  the  title  of  the  com- 
plainant." 

So  that  the  question  as  to  whether  or  not  Ihe  evidence  is  suflS- 
dent  to  establish  title  in  plaintiff,  does  not  arise  in  this  case. 

The  grant  from  McDougall  and  others  to  McCorkle  was  abso- 
lute and  unconditional,  and  the  title  vested  in  McCorkle  upon 
delivery  of  the  deed.  That  which  is  sought  to  be  construed  into  a 
condition  precedent,  is  nothing  more  nor  lees  than  a  covenant 
for  further  assurance.  (1  Coke  R.  617;  1  Leving,  155;  3  Tomlia, 
266.) 

II.  The  evidence  shows  possession  in  the  plaintiff,  through 
his  tenant,  Stevens.    The  defendant  did  not  prove  the  ezeeution 
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of  any  deed  from  Sutter  to  him.  (6  Cal.  112.)  His  deed  was 
neither  acknowledged  nor  recorded,  and  the  copy  was  properly 
rejected,  becanise  neither  the  ezecntion  nor  the  loss  of  the  origi- 
nal was  shown.     (1  Greenl.  Ev.  664,  656;  2  Cal.  30,  31.) 

Again :  Mesick,  the  grantor  of  plaintiff,  bang  a  subsequent  pur- 
chaser in  good  faith  from. Sutter,  without  notice  of  defendant's 
deed,  had  an  indefeasible  estate,  and  his  title  passed  to  plaintiff 
free.     {Lacy  ▼.  Wilson,  4  Munf.  313.) 

J.  A.  McDougall,  for  Eespondent,  argued:  Ist  That  the  action 
was  good  under  the  254th  Section  of  the  Practice  Act  2d.  Bran- 
nan,  though  averring  tilie,  shows  none,  and  hence  can  raise  bat 
the  single-question  of  the  suflSci?ncy  of  plaintiffs  own  case. 

As  to  plaintiffs  testimony  being  insuflBcient  to  justify  a  decree, 
because  no  title  is  shown  in  Sutter,  the  answer  is,  that  both  parties 
claim  title  under  him  as  a  common  grantor. 

The  deed  from  Sutter  to  Eobinson  and  others  is  not  condi- 
tional, but  contains  covenants  to  the  grantee.  (Lord  Cromwell's 
Case,  1  Coke  Eep.  by  Thomas,  617 ;  Clapham  v.  Moyle,  1  Levin% 
155.)  At  all  events,  the  conditions  (if  such  they  are)  are  condi- 
tions subsequent,  involving,  perhaps,  questions  between  grantor  and 
grantee. 

As  to  the  right  of  Sutter's  grantees  to  make  a  conditional  col 
veyance,  the  full  answer  is,  that  Sutter  granted  the  legal  estate, 
and  that  McCorkle  was  regularly  invested  with  it.  With  the 
several  covenants  contained  in  the  several  grants,  the  estate  has 
nothing  to  do.  A  question  is  made  as  to  the  technical  right  of 
Smith  to  institute  the  suit,  he  not  being  in  possession,  except  by 
his  tenant,  and  there  being  an  agreement  between  the  tenant  and 
himself  providing  for  the  future  disposition  of  the  property. 

We  say,  that  with  this  arrangement  between  Stevens  and 
Smith,  Brannan  has  nothing  to  do.  In  this  case  he  has  not  and 
caimot  have  any  —  the  most  remote  interest.  If  a  man  contracts 
to  be  a  tenant,  nothing  short  of  a  prohibitory  law  can  ignore  his 
status.  If  a  man  contracts  for  the  rights  of  a  landlord,  nothing 
riiort  ""f  the  force  of  express  law  can  impair  his  rights.  The 
old  maxim,  that  consent  may  overcome  the  law,  would  govern  in 
all  cases  of  this  kind.  A  man  may  agree  to  be  either  landlord 
or  t^ant,  as  it  is  in  violation  of  neither  positive  law  or  policy. 
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The  notice  of  Brannan'e  title  was  ruled  out  « 

We  say,  there  was  no  foundation  for  the  testimony.  There 
was  no  proof  of  any  title,  l^al  or  equitable,  in  Brannan.  Before 
the  point  of  notice  can  be  raised,  something  must  be  established 
of  which  one  shonld  have  notice.  That  such  a  thing  as  a  grant 
under  which  Brannan  claimed  ever  existed,  was  not  shown  to  the 
Court.  The  execution  of  any  such  instrument  was  neither  proved 
nor  attempted. 

The  copy  of  the  deed,  as  set  up  by  Brannan,  appears  page  48. 
There  is  no  proof  whatever  as  to  it  The  copy  was  made  by  a 
person  without  color  of  office.  His  copy  was  no  record;  and 
whether  or  not  it  was  the  copy  of  a  genuine  original,  does  not 
appear. 

BikiJ>wiN,  J.  delivered  the  opinion  of  the  Court  —  Tbbbt,  0.  J. 
eoncnrring. 

Bait  brought  to  quiet  title  to  two  hundred  acres  of  land. 

The  plaintiff  avers  himself  to  be  in  possession,  and  charges  that 
the  defendants  claim  title  to  the  premises. 

Brannan  answered,  setting  np  titie  ftimi  Sntter,  older  in  date 
than  the  titie  through  which  plaintifF  daims  —  tiie  source  of  botii 
tities  being  the  ssone. 

T*e  Court  tried  the  case  —  a  Jury  being  waived. 

The  plaintiff  deduced  a  regular  chain  of  title  from  Sutter  ^-  Ibe 
cominott  grantor  —  to  himself,  and  proved  himself  in  possession, 
through  one  Stevens,  his  tenant  Brannan  failed  to  show  titie  of 
any  sort 

The  Practice  Act,  (Section  264,)  provides  that  "an  action  may 
be  brought  by  any  person  in  possession,  by  himself  or  his  tenant, 
of  veal  property,  against  any  person  who  etaims  an  estate  or  in- 
texeet  therein  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim,  estate,  or  interest'' 

It  matters  not  whether  the  action  under  this  section  was  in- 
tended to  be  an  equitable  or  legal  proceeding,  as  a  Jury  was 
waived. 

As  Brannan  offered  no  legal  proof  of  title^  it  is  hard  to  see 
what  errors,  to  his  prq'udice,  could  have  intervened,  after  the 
plaintiff  had  shown  title  prima  facie  in  himself,  possessioii  by  his 
tenant,  and  a  claim  by  the  defendant 

VOL.    XIII— 8 
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IJany  technical  points  are  made;  but  the  great  pressure  of 
business  will  not  enable  us  to  notice  tham  all  in  this  opinion,  as 
they  are  mostly  technical  exceptions^  involying  no  new  princi- 
ples. 

We  will  glance  at  some  of  the  most  prominent: 

1.  The  fact  that  an  executory  agreement  was  made  between 
the  plaintiff  and  the  tenant,  that  after  the  title  was  settled,  the 
tenant  might  purchase  —  but  that  the  plaintiff  should  go  on  and 
prosecute  the  suit  for  such  settlement —  did  not  destroy  the  rela- 
tion of  landlord  and  tenant  betwen  them. 

2.  The  deeds  from  Robinson,  McDougall,  Mesick,  and  Gillespie, 
to  McCorkle,  were  not  on  condition  precedent.  There  is  no  defi- 
nition of  a  condition  precedent  which  embraces  a  paper  contain- 
ing words  of  sale  in  preaenti,  and  then  providing  for  the  paym^t 
of  the  purchase  money  on  subsequent  condition.  The  Testing  of 
the  title  is  not  made  to  depend  upon  any  future  acts  or  fads. 
The  provision  in  the  conveyance  for  a  future  deed  does  not  affect 
this  view.  There  was  a  bargain  and  sale,  or  an  agreement  of 
bargain  and  sale,  on  a  good  consideration,  and  tiie  covenant  for 
further' assurance  does  not  alter  the  nature  of  the  transaction. 
It  is  enough,  perhaps,  to  maintain  this  action,  that  the  deed  created 
an  equitable  estate,  or  even  a  right  of  possession^  which  it  cer- 
tainly  did. 

But  these  deeds  are  clearly  not  deeds  on  condition  precedent 
The  grantor  bargains  and  sells  all  his  right,  titie,  and  interest, 
in  the  premises  to  the  grantee;  the  deed  then  provides  for  the 
payment  of  the  purchase  money  —  the  payment  is  conditional  on 
the  confirmation  of  the  titie  by  the  Federal  authorities,  and  {ken 
a  deed  is  to  be  executed;  the  parties  probably  supposing  a  deed 
necessary  after  a  patent  to  vest  the  titie  paned  by  the  Govem- 
rneni  This  last  deed  is  only  a  further  assurance,  but  there  is 
nothing  in  the  deed  to  show  that  no  title  was  to  vest  until  after 
payment  On  the  contrary,  the  language  is  express  that  the 
property,  or  tiie  grantor's  right,  titie,  and  interest,  had  been 
sold. 

This  deed  is  widely  different  from-  that  in  Mesick  and  Bran- 
nan  ;  for  there,  no  words  of  grant  applied  to  the  premises  in  dis- 
pute, but  only  a  covenant  to  convej  the  grantor's  property,  or 
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that  title  should  vest^  on  punctnal  payment  of  the  pnrchafle 
money;  and  if  not  so  paid,  the  deed  to  be  void. 

3.  The  deed  from  Sutter  to  Btannan  was  not  properly  re- 
corded. It  is  scarcely  pretended  that  it  was — the  officer  having 
no  authority  for  that  purpose.  Nor  was  the  deed  proven.  It 
seems,  from  the  copy  produced,  that  there  were  subscribing  wit- 
nesses to  the  deed.  They  were  not  called.  The  original  itself 
was  njot  produced.  Brannan  testifies  to  its  loss;  but  if  his  testi- 
mony was  sufficient  to  let  in  secondary  evidence  for  the  contents 
—  which  is  by  no  means  clear — the  record  fails  to  show  any  legal 
evidence  of  the  contents  of  the  deed.  The  subscribing  witnesses 
were  not  shown  to  be  without  the  jurisdiction  of  the  Court,  and 
their  testimony  should  have  been,  had  at  least  to  the  fact  of  the 
execution  of  the  paper.  The  paper  being  the  only  evidence  of 
the  title  of  the  defendant,  was,  therefore,  properly  excluded. 
This  left  the  defendant  without  any  proof  of  the  case  made  by 
his  answer.  Under  this  state  of  facts,  it  is  unnecessary  to  con- 
sider any  question  of  notice.  There  should  be  no  notice  when 
there  was  no  title.  The  def^idant  was  bound  to  show  a  prior 
deed  and  notice.  In  order  to  defeat  the  subsequent  deed.  The 
notice  itself  amounted  to  nothing  without  proof  of  title. 

4.  Several  points  are  made  as  to  the  authority  of  Robinson 
and  others,  grantees  of  Sn++pr,  under  the  deed  of  July,  1860,  to 
convey  the  lands  granted.  But  this  question  cannot  arise  in 
this  controversy.  Whether  the  conditions  of  the  deed  were  or 
were  not  complied  with,  is  a  matter  between  Sutter  and  the 
grantees,  and  the  defendant  had  no  concern  with  it.  If  Sutter 
does  not  complain  of  the  disposition  made  of  the  legal  title  by 
his  grantees,  third  persons  cannot. 

5.  There  appears  an  affidavit  of  the  late  Judge  of  the  Tenth 
District,  to  the  fact  that  the  record  is  erroneous  in  stating  that  the 
parties  waived  a  jury.  We  cannot  amend  a  record  by  an  affidavit 
But  if  we  disregard  this  point  it  by  no  means  follows  that  a 
party  can  go  on  and  try  his  case  before  a  Judge  without  objec- 
tion, and  after  he  has  lost  it  complain  that  the  case  was  not  tried 
by  a  jury. 

We  do  not,  however,  think  the  Appellant's  point  well  taken^ 
!that  this  is  not  a  good  bill  in  equi^.  We  think  it  clear  that 
itii. 
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Many  points  are  taken  by  the  ingenioos  cotmsel  which  it  ifl  not 
deemed  necessary  to  notice;  for  these  main  qnestionii  being  de- 
cided^ the  other  points  become  immaterial,  for,  on  the  whole 
case  presented,  the  decree,  resting  on  a  few  simple  propositions, 
viz:  title  and  possession  in  plaintiff,  and  claim  without  title  bj 
defendants,  must  be  affirmed,  l^linor  errors  in  the  rnlings  of  the 
Court,  and  the  admission  or  rejection  of  evidence  when  the  whole 
case  is  before  the  Court,  and  we  can  see  that  no  error  that  ought 
.to  change  the  result  intervenes,  are  not  noticed  by  us.  There  iB 
no  substantial  error  in  the  form  of  the  decree  declaring  the  deed 
of  the  defendant  void  as  against  plaintiff;  for  the  more  strictly 
proper  language,  viz:  pretended  title  or  claim  set  up,  would 
have  the  same  effect  in  establishing  the  plaintiif s  tad  dsBjing 
the  defendants  pretensions. 

The  decree  of  the  Court  below  is  affirmed. 

(See  Cartia,  Adminiitrator  v.  Sutter,  Januaiy  Tom,  ISoO.) 
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Deoeased. 

A  xoRTOAOra  of  lADd  In  ponemion  mast  acoonot  for  rents  and  proflta;  and 
after  payment  of  the  debt  for  which  the  mortgage  was  glTen,  he  beeomea. 
by  operation  of  law.  Trustee  of  the  surplus  for  the  mor^agor. 

Where  it  was  agreed  between  the  mortgagor  and  mortgagee  uat  the  land  and 
Its  proceeds  were  to  be  held,  not  only  as  security  for  the  debt  doe  the 
latter,  but  for  debts  due  third  persons,  laborers  on  the  land  for  Instance: 
Held,  that  such  agreement  wa»  an  appropriation  of  said  anrplos  for  the  bene- 
fit of  said  third  persons,  not  revocable  when  they  hare  acted  on  the  faith 
of  It,  and  the  mortgaj^ee  Is  a  Trustee  of  the  same  for  said  third  persons. 

8nch  an  agreeni«*nt  ODerates  as  an  equitable  assignment  of  the  surplus  so  soon 
aa  any  exlsta,  which  does  not  pass  to  the  Admlnlatrator  of  the  nortpigee 
as  general  assets  for  the  benefit  of  creditors  at  large,  bnt  is  subject,  in  his 
handa,  to  the  same  trust  which  attached  to  it  heton  the  dooease  of  the  In- 
testate. 

■qnity  upholds  assignments,  not  only  of  chosea  In  action,  bnt  ni  eootlnfat 
Interests  and  expectations,  and  of  things  which  have  no  present  actual 
ezlstoice,  but  rest  in  possibility,  provided  th«r  sre  fairly  made,  and  are 
not  against  public  policy;  and  an  agreement  for  such  interests  will  tske 
effect  as  sach  assignment  when  the  snbjects  to  which  thsy  rsJEsr  have 
ceased  to  rest  In  possibility  and  have  ripened  into  reality. 

Parol  evidence  is  admissible  hi  e«aity  to  lihow  that  a  dssd»  ahaolnta  sb  tta  tarn, 
was  intended  as  a  mortgage. 

8nch  evidence  is  not  restricted  to  cases  of  frand,  aeddsat,  or  mlstakSb  M  the 
creation  of  the  instrument 

Evidence  of  the  drcumstancea  vnder  which  the  dead  was  mads  and  of  tks  rria- 
tlons  existing  between  the  parties  is  admitted,  not  to  contradict  or  vary  the 
deed,  but  to  establish  an  eqolty  snperior  to  Its  tenasi 

The  rule  which  refuses  the  admission  of  parol  evidence  to  contradict  or  vair 
written  instruments  is  directed  to  the  languags  employed  hy  tfas  parties^  aad 
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does  not  exclude  an  Inquiry  Into  the  objects  and  pnrpoaes  of  the  partlei  !■ 

pxccutloff  the  Inatrumentik 
rrand  In  the  nee  of  an  Instrument  la  aa  mach  a  ground  for  the  InterposltUn  ol 

eqn'jty  aa  fraud  in  its  creation. 
Lee  V.  Evans,  (8  Cal.  424,)  oTerruied,  ao  far  aa  It  rajecta  parol  oTldenea. 

Appeal  from  the  Sixth  District 

The  case  is  stated  in  the  opinion  of  the  Court  Defendant  had 
judgment.    Plaintiff  appeals. 

Winans,  for  Appellant. 

I.  The  evidence  establishes  the  creation  of  an  express  tmst 
for  the  payment  of  plaintiiFs  debt  ont  of  a  particular  fund,  re- 
ceived and  held  by  Frierson,  as  Trustee,  for  such  purpose.  That 
particular  fund  is  shown  to  be  now  held  by  defendant,  as  Frier- 
son^s  Administrator.      Plaintiff  has  a  lien  thereon  for  his  debt 

II.  The  facts  found  by  the  Court  below  are  correct,  so  far  as 
they  extend,  but  omit  the  material  and  controlling  fact  that  the 
property  conveyed  to  Frierson  was  per  se  a  trust  fund  for  the 
security  and  payment  of  the  debt  to  plaintiff. 

III.  Even  if  the  property  had  been  placed  in  Frierson's 
hands  merely  as  a  security  to  him  for  assuming  the  payment  of 
plaintiff's  debts,  the  doctrine  is  well  settled  that  where  a  fund  is 
placed  in  the  hands  of  a  surety  to  indemnify  him  for  assuming  a 
debt  of  his  principal,  the  creditor,  whose  debt  he  undertakes  to 
pay,  has  a  lien  for  his  debt  upon  such  fund.  {Maure  v.  Harrison, 
1  Equity  Cases  Abr.;  Ex  Parte  Perfect,  Montague's  Bankrupt 
Reports,  25;  Ex  Parte  Waring,  19  Vesey,  345;  Wright  v.  Mor- 
ley,  11  Id.  22;  Parsons  v.  Briddoch,  2  Vernon,  "608;  Ottrtis  v. 
Tyler,  9  Paige,  435 ;  Ohio  Life  Insurance  Company  v.  Ledyard,  8 
Ala.  866;  United  States  v.  Sturges,  1  Paine,  625.) 

rV.  Property  held  in  trust  does  not  pass  to  the  representa* 
tives  of  the  Trustee;  but  as  long  as  it  can  be  traced  and  distin- 
guished it  inures  to  the  benefit  of  cestui  que  trust.  And  where 
an  assignment,  though  absolute  upon  its  face,  was  intended  by 
the  parties  to  be  a  security  to  a  party  who  dies  intestate  for  as- 
suming another's  debt,  the  creditor  in  an  action  against  the  Ad- 
ministrator can  enforce  his  lien  against  such  aecority.  (JfoMt 
V.  Murgatroyd,.  1  Johnson's  Chancery  Eep.  119-129.    See,  also, 
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Nelson  v.  Blight,  1  Johnson^B  Cases,  205;  Clark  v.  Morgan,  Z 
Paige,  373;  Malcolm  v.  Scott,  3  Hare,  46;  Eng.  Ch,  Bep.  voL 
25,  p.  45,  and  American  cases  there  cited;  Kipp  v.  The  Bank  of 
New  York,  10  Johns.  62 ;  Hendricka  v.  Robinson,  2  Johnson's  Ch, 
283,  P.  See,  also  Hoyt  v.  Story,  3  Barbour,  262;  Ten  Eyck  v. 
Holmes,  8  Sandford's  Ch.  428;  Tanmrsley  v.  Anderson,  4  Desao. 
44;  Rogers  v.  Hossack's  Executors,  18  Wiendell,  884;  Bum  v.  Cor- 
wZAo,  4  M^lne  &  Craig,  690 ;  Ten  Eyck  v.  Holmes,  8  Sandf ord's  OL 
429.) 

y.  The  exception  of  defendant  to  the  oral  evidence  of  fiie 
witnesses  on  the  ground  that  parol  testimony  was  inadmissible 
to  vary  the  written  contract  of  the  parties,  was  not  well  taken; 
and  the  evidence,  that  the  deed  and  bill  of  sale,  thongfa  absolnts 
in  terms,  were  given  in  trust  or  as  a  mortgage  for  Hie  pLuntifPfl 
benefit,  was  properly  admitted. 

1.  Parol  evidence  is  admissible  in  eqmiy  to  show  that  a  deed 
or  assignment,  absolute  upon  its  face,  was  intended  as  a  mort- 
gage or  trust  deed. 

2.  Even  if  such  doctrine  were  not  ooriect  as  a  general  piopih 
sition,  yet  still  it  is  clearly  so  under  the  circumstances  of  this 
case.  (Moses  v.  Murgairoyd,  1  Johnson's  Ch.  228;  Slee  Y.  Mat^ 
hattan  Co.  1  Paige,  53;  Whiting  v.  Hesiep,  4  CaL  327.) 

Clark  £  Oass,  for  Respondent 

The  first  point  piese^ited  by  this  record  1%  wfaettier  parol 
evidence  was  admissible  to  vary  a  written  instrument,  there  being 
no  allegation  of  fraud,  accident,  or  mistake,  in  its  execution,  or  in 
the  use  attempted  to  be  made  of  ii 

The  Court  held  that  parol  evidence  was  not  admiasible  with- 
out such  allegation.  But  if  parol  evidence  was  admissible,  still 
upon  the  case  as  made  out,  the  judgment  of  the  Court  below 
was  correct 

The  Court  finds  that  Frierson  was  not  in  any  sense  the  surety 
of  Hutchinson  &  Green.  The  draft  accepted  by  him  made  the 
debt  his  own,  and  H.  &  G.  were  discharged  from  it  Plaintiff 
cannot,  therefore,  avail  himself  of  the  doctrine  that  the  creditor 
is  entitled  to  the  benefit  of  the  securities  placed  by  the  principal 
debtor  in  the  hands  of  his  surety.  The  relation  of  principal  and 
suietrv  does  not  exist  in  the  case,  and  even  if  it  did,  the  tnie 


SUPEEME  COUET  — APBIL  TEEM,  1859.  119 

Pierce  «.  Boblnaon. 

doctrine  upon  that  subject^  when  applied  to  the  facts  of  the  case 
could  not  avail  the  plaintiffs.  The  true  doctrine  is  laid  down,  in 
Ex  Parte  Waring,  (19  Vesey  Ch.  Eep.  846.) 

The  case  of  Moses  t.  Murgatroyd  differs  materially  from  the  case 
at  bar,  in  this:  that  there,  Ogden  appeared  and  claimed  that  the. 
coffee  should  be  so  applied,  while  here,  Hutchinson  &  Green  hare 
settled  with  the  Administrator,  and  reoeived  back  into  their  pos- 
session the  property  against  which  the  lien  is  attempted  to  be 
enforced.  Even  if  Frierson  held  this  property  in  trust,  he  made 
the  contract  in  his  own  name,  and  is  individually  liable.  See 
Conner  v.  Clark,  (12  Cal.  168.) 

To  permit  plaintiff  to  have  a  lien  for  the  payment  in  full  of  his 
debt,  would  be  a  fraud  upon  the  other  creditors  of  the  estate,  and 
more  particularly  upon  that  portion  of  them,  whose  debts  weie  con- 
tracted  during  the  same  period. 

FiEU),  J.  delivered  the  opinion  of  the  Court— ^Baldwik,  J. 
concurring. 

In  March,  1854,  Hutchinson  &  Qreene  were  the  owners  of  a 
farm  in  Yolo  County,  and  having  become  indebted  in  a  large 
amount  to  Frierson,  for  advances  of  money  to  enable  them  to 
carry  on  their  farming  operations,  executed  to  him  a  conveyance 
thereof,  which  though  absolute  in  form,  was  intended  only  as  secu- 
rity for  the  payment  of  their  indebtedness.  In  September 
following,  having  become  further  indebted  to  Frierson,  for  ad- 
vances, and  being  in  debt  to  their  laborers,  they  executed  to  him 
a  conveyance  of  the  personal  property  upon  the  farm,  consisting 
principally  of  stock  and  farming  utensils,  and,  at  the  same  time, 
delivered  possession  of  both  farm  and  personal  property.  The 
second  conveyance  was  made,  and  the  possession  of  the  property 
under  both  conveyances  delivered,  upon  the  express  agreement 
that  such  property,  and  the  proceeds  of  the  real  property,  were 
to  be  held,  not  only  as  additional  security  for  the  indebtedness 
of  the  grantors  to  Frierson,  but  for  their  indebtedness  to  the 
laborers  who  had  been  employed  on  the  farm,  and  the  future 
wages  of  laborers  which  the  grantee  might  himself  subsequently 
employ  thereon;  and  that  for  the  existing  indebtedness  of  the 
laborers,  the  grantee  would  accept  the  drafts  of  the  grantors. 
The  plaintiff  was  one  of  the  laborers,  for  the  payment  of  whose 
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wages  the  agreement  provided^  and  for  the  amount  due  to  him  a 
draft  ^vas  drawn  in  his  favor  and  accepted  by  Frieison.  For  the 
payment  of  the  draft,  and  for  his  future  labor^  the  plaintiff  was 
unwilling  to  trust  to  the  individual  responsibility  of  Frierson, 
and  thereupon  Frierson,  and  the  grantors,  assured  him  that  he 
was  amply  secured  by  the  .properiy;  that  it  was  held  expressly 
for  the  security  of  the  laborers,  as  well  as  for  that  of  Frierson. 
Upon  these  assurances  the  plaintiff  became  satisfied,  and  subse- 
quently acted  upon  their  faith.  Frierson  died  in  February,  1865, 
and  the  defendant  became  the  Administrator  of  his  estate*  The 
claim  of  the  plaintiff  was  duly  presented  and  allowed,  and 
neither  its  amount  or  justice  is  questioned;  but  its  payment  out 
of  the  proceeds  of  the  farm,  in  preference  to  the  general  cred- 
itors of  the  intestate,  is  contested.  The  proceeds  arising  from 
the  sale  of  the  crops  of  the  farm  are  admitted  to  have  been  sof- 
ficient  to  satisfy  the  debt  of  Hutchinson  &  Qreene  to  the  intes- 
tate, and  to  cover  the  demand  of  the  plaintiff.  The  former  has 
been  settled,  and  the  property  reconveyed  to  the  grantors,  under 
the  sanction  of  the  Probate  Court;  and  the  money  for  the  latter 
remains  in  the  hands  of  the  defendant,  to  abide  the  determina- 
tion of  the  present  suit.  The  claims  of  the  other  laborers  have 
been  satisfied. 

If  the  first  conveyance  is  to  be  treated  as  a  mortgage,  then 
Frierson  was  liable  after  possession  taken  to  account  for  the  pro- 
ceeds of  the  farm,  and  was  chargeable  for  their  net  amount  in 
the  settlement  of  the  debt  for  the  security  of  which  the  convey- 
ance was  executed,  and  any  surplus  remaining  was  subject  to 
the  disposition  of  the  mortgagors.  (2  Story's  Equity  Juris.  Sec. 
1016.)  For  such  surplus  he  was  Trustee  of  the  mortagors,  the 
trust  arising  from  the  very  nature  of  the  securify  by  operation 
of  law,  and  by  the  subsequent  agreement  of  the  parties  the  same 
became  appropriated  for  the  benefit  of  the  laborers,  including 
the  plaintiff.  Frierson  thenceforth  was  Trustee  of  the  surplus 
for  them.  It  was  not  his  property,  to  be  disposed  of  as  he  might 
elect.  Without  the  agreement,  it  would  have  been  the  property 
of  the  mortgagors,  and  held  subject  to  their  order;  but,  by  the 
agreement,  it  became  subject  to  the  pa3nnent  of  the  demands  of 
the  laborers,  and,  to  that  extent  was  theirs.  The  agreement  was 
something  more  than  a  mere  personal  covenant  of  Hutchinson 
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&  Greene^  which  they  might  at  any  time  disregard^  and  make 
other  disposition  of  the  surplus.  It  was  an  actual  appropriation^ 
which  they  could  not  revoke,  and  which  Frierson  could  not  sur- 
render^  even  upon  the  payment  of  his  own  debt^  as  upon  his  rep- 
resentations^ as  well  as  those  of  Hutchinson  &  6reene>  that  it 
was  made  and  should  be  held  for  the  benefit  of  the  laborers,  the 
plaintiff  acted.  In  Yates  v.  Groves,  (1  Vesey,  Jr.  280,)  Lord 
Thurlow  held,  that  an  order  to  pay  a  debt  out  of  a  particular 
fund  belonging  to  the  debtor,  constituted  an  equitable  assign- 
ment of  the  fund  pro  tanto,  and  gave  a  specific  lien  to  the  cred- 
itor; and  in  Ex  Parte  Souths  (3  Swans.  393,)  Lord  Eldon  said: 
''It  has  been  decided  in  bankruptcy,  that  if  a  creditor  gives  an 
order  on  his  debtor  to  pay  a  sum  in  discharge  of  hia^debt,  and 
that  order  is  shown  to  the  debtor,  it  binds  him.  On  the  other 
hand,  this  doctrine  has  been  brought  into  doubt  by  some  de- 
cisions in  the  Courts  of  Law,  which  require  that  the  party  receiv- 
ing the  order  should^  in  some  way,  enter  into  a  contract  That 
has  been  the  course  of  their  decifdons,  but  is  certainly  not  the 
doctrine  of  this  Court.'* 

If  the  orders  to  which  Thurlow  and  Eldon  refer,  would  consti- 
tute an  equitable  assignment  of  the  particular  fund  fro  tanto 
against  which  they  are  drawn,  equally  so  must  the  agreement 
in  the  present  case — upon  the  faith  of  which,  and  the  represen- 
tations of  the  parties,  the  plaintiff  relied  —  took  the  acceptance 
of  one  of  them,  and  relinquished  his  claim  upon  the  other.  The 
agreement,  under  the  circumstances  of  the  case,  must  be  deemed 
to  have  operated  as  an  equitable  assignment  of  the  surplus,  so 
soon  as  any  existed,  for  the  benefit  of  the  laborers.  Frierson,  as 
Assignee,  thereupon  held  the  same  as  Trustee  for  their  benefit 
As  trust  property,  the  proceeds  could  not  pass  to  the  Adminis- 
trator as  general  assets  for  the  benefit  of  the  creditors  at  large, 
but  were  subject  in  his  hands  to  the  same  trust  which  attached 
to  them  before  the  decease  of  the  intestate.  (Kip  v.  Bank  of  New 
York,  10  John.  63.) 

The  principles  upon  which  the  plaintiff  bases  his  right  to  the 
appropriation  of  the  specific  property  have  been  repeatedly 
asserted  and  affirmed  in  the  most  maturely  considered  cases. 
In  Moses  ei  al.  v.  Murgatroyd  et  ah  (1  Jolm  Chan.  128,)  Chancel- 
lor Kent  held  that  the  holders  of  certain  promissory  notes  irere 
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entitled  to  the  proceeds  of  a  cargo  assigned  by  the  maker  to  the 
indorser  as  security  against  his  indorsements;  that  the  property 
was  held  by  the  indorser  in  tmst  for  the  payment  of  the  note% 
and  the  proceeds  in  the  hands  of  his  Administrator  were  not  as- 
sets for  the  general  creditors  of  the  intestate,  but  were  subject 
to  the  same  trust,  and  specifically  liable  to  appropriation  to  the 
payment  of  the  notes.  In  that  case  it  does  not  appear  that  the 
holders  had  any  knowledge  of  the  assignment  to  the  indorser, 
when  the  notes  were  taken,  but  before  their  maturity  the  maker 
became  insolvent,  and  the  indorser,  on  being  charged  by  due 
notice  of  protest,  assured  the  holders  that  the,  notes  should  be 
paid  out  of  the  property  assigned  as  soon  as  the  ship  containing 
the  cargo  arrived;  and  relying  upon  this  assurance,  the  holders 
forbore  to  sue.  The  assignment  was  absolute  on  its  face,  and 
the  Chancellor,  after  concluding  that  it  was  intended  as  security, 
said:  "This  being  the  case,  the  plaintiffs,  as  holders  of  the  notes, 
are  entitled  to  the  benefit  of  this  collateral  security,  given  by 
their  principal  debtor  to  his  surety;  and  the  case  of  Maure  v. 
Harrison,  (1  Eq.  Ab.  93,  K.  6  Mich.  1692,)  is  directly  to  this 
point.  These  collateral  securities  are  in  fact,  trusts  created  for 
the  better  protection  of  the  debt;  and  it  is  the  duty  of  this  Court 
to  see  that  they  fulfill  the  design.  And  whether  the  plaintifls 
were  apprised,  at  the  time,  of  the  creation  of  this  security,  is  not 
material.  The  trust  was  created  for  their  benefit,  or  for  the  bet- 
ter security  of  the  debt,  and  when  it  came  to  their  knowledge, 
they  were  entitled  to  affirm  the  trust,  and  to  enforce  its  per- 
formance. This  was  the  principle  assumed  in  the  case  of  NeUson 
J.  Blight  (1  John.  Cas.  205)." 

In  Bum  V.  Cavalho,  (4  Mylne  &  Craig,  690,)  Lord  Cottenham 
decided  that  directions  by  a  debtor  upon  his  agents  to  apply  prop- 
erty in  their  hands  belonging  to  him,  to  the  discharge  of  Ms 
liabilities  to  a  creditor,  in  pursuance  of  an  agreement  to  that 
effect,  gave  the  creditor  a  right  in  equity  to  have  the  property 
thus  applied,  notwithstanding  the  debtor  had  become  bankrupt 
before  the  directions  had  reached  the  agents,  and  a  commission 
had  issued.  To  the  same  effect  is  the  decision  in  Clark  v.  Maur 
ran,  (3  Paige,  373.)  In  that  ease  tihe  debtor  had  sent  orders  1» 
his  agents  in  Caracoa  to  sell  out  his  goods  remaining  in  their 
hands,  and  to  ship  the  balance  of  his  funds  in  doubloons  to  the 
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defendant.  Soon  after  this,  the  debtor,  in  answer  to  an  applica- 
tion for  payment,  informed'  the  defendant  of  the  orders  forwarded 
to  his  agents,  and  requested  him  to  place  the  funds,  when  re- 
ceived, to  his  credit  on  account  The  doubloons  were  shipped 
and  consigned  to  the  defendant,  and  the  bill  of  lading  given  to 
the  Captain  of  the  Teasel;  but,  before  their  arriyal,  the  debtor 
failed  and  made  a  general  assignment  for  the  benefit  of  creditors; 
and  the  question  presented  was,  whether  the  assignee  or  the  de* 
fendant  was  entitled  to  th€VL  The  Chancellor  held  that  the  ship- 
ment made  by  the  debtor  and  the  deliTery  of  the  bill  of  lading 
to  the  Captain,  constituted  an  appropriation  of  the  property  to 
the  defendant  upon  which  he  had  a  specific  lien,  not  affected  bj 
the  general  assignment  of  the  debtor;  remarking  in  his  opinion^ 
that  as  the  letter,  informing  the  defendant  of  the  order  for  the 
consignment  of  the  property,  was  written  in  answer  to  an  applicar 
tion  from  him  for  payment,  it  was  to  be  presumed  that  he  acted 
upon  it,  and  neglected  to  press  his  demands  to  the  extent  he  would 
otherwise  have  done. 

The  authorities  cited,  establish  clearly  the  equitable  right  of 
the  plaintiff  to  the  proceeds  in  the  hands  of  the  Administrator  for 
the  payment  of  his  demand.  The  fact  that  the  proceeds  were  not 
in  existence  at  the  time  of  the  agreement,  does  not  affect  the 
qnestion.  The  agreement  took  effect  as  an  assignment  in  equity 
■o  soon  as  any  surplus  existed.  The  right  of  the  plaintiff  to  the 
appropriation  of  the  funds  then  attached.  The  case  of  Field  ▼• 
Mwyor  of  New  York,  (2  Sdden,  179,)  sustains  the  doctrine  ttiat 
equity  will  uphold  assigmnents  —  not  only  of  choses  in  action,  but 
of  contingent  interests  and  expectations,  and  of  things  which  have 
no  present  actual  existence,  but  rest  in  possibility,  provided  they 
are  fairly  made,  and  are  not  against  public  policy;  and  an  agree- 
ment for  such  interests  will  take  effect  as  such  assignment  when 
the  subjects  to  which  they  refer  have  ceased  to  rest  in  possibility, 
and  have  ripened  into  reality.  (See  Leading  Cases  in  Equity,  v6L 
2,  Hare  A  Wallace's  Notes.) 

I  have  thus  far  treated  the  first  conveyance  as  a  mortgage.  If 
not  such,  the  inquiry  as  to  the  proceeds  of  the  farm  was  useless. 
If  the  conveyance  were  absolute,  transferring  the  tifle  in  fee- 
simple,  as  on  its  face  it  purports  to  be,  the  proceeds  were  the 
proi>erty  of  the  grantee,  not  subject,  in  any  particular,  to  fho 
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disposition  of  the  grantors.  Whether,  then,  the  conyeyanoe  ii 
to  be  regarded  as  a  mortgage  is  material  to  the  daim  asserted  by 
the  plaintiff,  and  whether  it  can  be  eo  regarded  depends  upon 
the  admissibility  of  parol  evidence  to  show  tiie  purpose  of  the 
conveyance.  I  leave  out  of  consideration  the  proceedings  of 
the  Probate  Court,  taken  an  the  petition  of  the  Administrator, 
in  relation  to  the  claims  of  Hutchinson  &  Greene,  as  it  is  ob- 
jected that  the  settlement  there  made  was  by  way  of  compro- 
anise,  and  that  no  adtmission  can  be  properly  inferred  from  them 
against  the  general  creditors  of  the  estate  for  whose  benefit  the 
defense  is  made.  I  pass  over,  also,  the  answer,  which  is  not 
under  oath,  as  it  is  asserted  that  the  case  was  tried  upon  agree- 
ment that  the  answer  should  be  taken  as  a  full  and  specific  de- 
nial of  each  all^ation  of  the  complaint  I  plaoe  the  question 
whether  the  conveyance  is  to  be  deemed  a  mortgage,  entirely 
upon  the  admissibility  of  parol  evidence  to  establish  the  fact 
The  evidence  in  the  record,  if  admitted,  clearly  establishes  it 
The  question  as  to  the  admissibility  of  sudi  evidence  came  be- 
fore this  Court  in  Lee  v.  Evaais,  (8  Cal.  4»4,)  and  it  was  there 
held  that  it  was  inadmissible  except  in  cases  of  fraud,  accident,  or 
mistake,  in  the  creation  of  the  instrument,  and  the  doctrine  there 
asserted  was  affirmed  by  Mr.  Justice  Burnett  in  Low  v.  Henrff  (9 
Cal.  538).  At  the  time  I  took  my  seat  on  the  bench,  there  were 
several  cases  pending  before  the  Court  in  which  I  had  appeared 
as  counsel,  and,  of  course,  I  was  preduded  from  participating  in 
iheir  decision  or  expressing  any  dissent  therefrom.  Lee  v.  EvanB 
and  Low  v.  Henry  were  among  tiie  number.  Both  of  these  casee 
were  decided  in  favor  of  the  parties  I  represented,  but  upon 
other  grounds  than  those  arising  from  the  admissibility  of  parol 
evidence. 

In  Johnson  v.  Sherman,  decided  at  the  July  Term,  1858,  flie 
same  question  was  again  presented,  and  I  took  the  occasion  to 
give,  in  a  separate  opinion,  the  reasons  of  my  dissent  from  the 
doctrine  announced  in  Lee  v.  Evans,  A  rehearing  having  been 
granted,  and  a  diange  on  l^e  bench  having  since  taken  place, 
and  Mr.  Justice  Baldwin  concurring  with  me,  T  avail  myself  of 
this  opportunity  to  re-affirm  the  views  I  then  expressed,  using 
substantially  the  language  of  my  dissenting  opinion  in  Johnson  v. 
Sherman,  trusting  thereby  to  place  ^  doctrine  of  this  Court  in 
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harmony  wiiii  the  received  doctrine  of  ConrtB  of  Eqnity>  on  tfaia 
sabject,  everywhere  else. 

I  consider  parol  evidence  admissible  in  eqnity,  to  show  that  a 
deed  absolute  npon  its  face  was  intended  as  a  mortgage,  and  that 
the  restriction  of  the  evidence  to  cases  of  fraud,  accident,  or 
mistake/ in  the  creation  of  the  instrument,  is  unsound  in  principle 
and  tmsupported  by  authority. 

The  entire  doctrine  of  equity,  in  respect  to  mortgages,  has  its 
origin  in  considerations  independent  of  the  terms  in  which  the 
instruments  are  drawn.  In  form,  a  mortgage  in  fee  is  a  convey* 
ance  of  a  conditional  estate,  which,  by  the  strict  rules  of  the 
common  law,  became  absolute  upon  breach  of  its  conditions. 
But,  from  an  early  period  in  the  history  of  English  jurispru** 
dence.  Courts  of  Equity  interposed  to  prevent  a  forfeiture  of  the 
estate  and  gave  to  the  mortgagor  a  right  to  redeem,  upon  pay* 
ment  within  a  reasonable  time,  of  the  principal  sum  secured,  in* 
terest  and  costs.  As  the  right  to  thus  recover  the  estate  forfeited 
arose  not  from  the  terms  of  the  instnunent,  but  from  a  consid- 
eration of  the  real  character  of  the  transaction,  as  one  of  aecu* 
rity  and  not  of  purchase,  it  could  be  enforced  only  in  equity,  and 
was  hence  termed  an  equity  of  redemption*  And  when  the 
right  to  redeem  had  been  once  established,  to  prevent  its  eva* 
sion,  the  rule  was  laid  down  and  has  ever  -since  been  inflexibly 
adhered  to,  that  the  right  is  inseparably  connected  with  the  mort- 
gage, and  can]bot  be  abandoned  or  waived  by  any  stipulations 
entered  into  between  the  parties  at  the  time,  whether  inserted  in 
the  instrument  orjioi  (Vernon  v.  Beihdl,  2  Eden,  113;  Butler's 
Note  to  Coke  on  Litt  £046;  4  Kent,  142-144;  Story's  Equity, 
Sec  1019). 

As  the  equity  upon  which  the  Courts,  act  arises  from  the  real 
character  of  the  transaction,  it  is  of  no  consequence  in  what  man- 
ner this  character  is  established,  whether  by  deed  or  other  writ- 
ing, or  by  parol.  Whether  the  instrument,  it  not  being  apparent 
on  its  face,  is  to  be  regarded  as  a  mortgage,  depends  upon  the 
circumstances  under  which  it  was  made,  and  the  relations  sub- 
sisting between  the  parties.  Evidence  of  these  circumstances 
and  relations  is  admitted,  not  for  the  purpose  of  contradicting 
or  varying  the  deed,  but  to  establish  an  eqoity  superior  to  its 
terms.    It  is  against  the  policy  of  the  law  to  aUow  irredeemable 
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mortgages,  just  as  it  is  against  the  policy  of  the  law  to  allow  the 
creation  of  inalienable  estates.  Under  no  ciicamstances  will 
equity  permit  this  end  to  be  eSectedy  either  by  express  stipulation, 
or  the  absolute  form  of  the  instrument.  The  role  nrhich  lefnses 
the  admission  of  parol  evidence  to  contradict  or  vary  written 
instruments,  is  directed  to  the  language  employed  by  the  parties. 
That  language  cannot  be  qualified,  but  must  be  left  to  speak  for 
itself.  The  rule  does  not  exclude  an  inquiry  into  the  objects  and 
purposes  of  the  parties  in  executing  the  instruments.  It  may 
be  shown,  for  instance,  tiiat  a  deed  was  made  to  defraud  credi- 
tors, or  a  release  given  to  render  a  witness  competent  The 
purposes  and  objects  of  the  parties  are  considered  by  a  Court  of 
Chancery,  and  constitute  a  large  ground  of  its  jurisdiction,  which 
will  be  exercised  to  restrain  or  to  effectuate  them,  as  may  best 
promote  justice.  Thus,  a  deed  executed  for  a  fraudulent  par- 
pose  will  be  set  aside ;  and  as  it  is  the  settled  policy  of  eqnity, 
admitting  of  no  departure,  never  to  permit  a  security  to  be  con- 
verted by  any  contemporaneous  agreement  into  a  sale,  the  pur- 
poses of  the  parties  in  giving  and  taking  an  absolute  conveyance 
will  be  inquired  into;  and  when  the  rights  of  third  persons  have 
not  intervened,  a  Court  of  Chancery  will  control  the  use  of  the 
instrument  intended  as  security  in  the  handa  of  the  grantee^  bo 
as  to  effectuate  its  object  Unless  parol  evidence  can  be  admit- 
ted, the  policy  of  the  law  will  be  constantly  evaded.  Debtors, 
under  the  force  of  pressing  necessities,  will  submit  to  almost  any 
exactions  for  loans  of  a  trifling  amount,  compared  vrith  tiie  value 
of  the  property,,  and  the  equity  of  redemption  vrill  elude  the 
grasp  of  the  Court,  and  rest  in  the  simple  good  faith  of  the  credi- 
tor. A  mortgage,  as  I  have  observed,  is,  in  form,  a  conveyance 
of  a  conditional  estate,  .and  the  assertion  of  a  right  to  redeem 
from  a  forfeiture,  involves  the  same  departure  from  the  terms  of 
the  instrument,  as  in  the  case  of  an  absolute  conveyance  exe- 
cuted as  security.  The  conveyance  upon  condition,  by  its  terms, 
purports  to  vest  the  entire  estate  upon  the  breach  of  the  condi- 
tion, just  as  the  absolute  conveyance  does  in  the  first  instance. 
The  equity  arises  and  is  asserted,  in  both  cases,  upon  exactly  tfap 
same  principles,  and  is  enforced  without  reference  to  the  agree- 
ment of  the  parties,  but  from  the  nature  of  the  transaction  to 
which  the  right  attaches,  from  the  policy  of  the  law,  as  an  insep- 
arable incident 
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In  Lee  y.  Evans,  the  majority  of  the  Court  appear  to  have 
orerlooked,  in  their  anxiety  to  preserre  the  integrity  of  convey- 
ances from  attacks  of  parol,  the  distinction  between  evidence  of 
facts  raising  an  eqnity  which  will  control  the  operation  of  the 
instrament  in  the  hands  of  the  grantee,  and  evidence  to  contra- 
diet  or  vary  the  legal  effect  of  its  terms,  and  yet  that  distinction 
is  the  foundation  of  the  entire  equitable  doctrine  of  mortgages. 

Fraud,  accident,  and  mistake,  are  special  grounds  of  equity 
jurisdiction,  and  may  be  shown  by  any  satisfactory  evidence, 
written  or  verbal,  with  reference  not  merely  to  mortgages,  but 
to  all  written  instruments.  From  their  nature  they  must  gen- 
erally be  established  by  parol  evidence.  And  the  evidence  is 
admissible,  not  for  the  purpose  of  contradicting  or  varying  the 
terms  of  the  instrument — not  to  make  its  language  mean  one 
thing,  when  it  speaks  another,  but  to  show  a  state  of  facts  dehors 
the  instrument,  raising  an  equity,  which  a  Court  of  Chancery 
will  enforce  by  annulling  or  reforming  the  instrument,  or  limit- 
ing its  operation,  or  enjoining  its  use.  And  the  doctrine  is  both 
novel  and  startling  which  restricts,  in  matters  of  fraud,  its  juris- 
diction over  the  operation  of  written  instruments,  to  those  cases 
where  the  fraud  has  been  committed  in  their  creation.  If  main- 
tained, it  will  sweep  away  its  heretofore  admitted  jurisdiction  in 
an  infinite  variety  of  cases,  of  almost  daily  occurrence,  where 
the  fraud  alleged  consists  in  the  use  of  instruments,  entered  into 
npon  mutual  confidence  between  the  parties.  Fraud  in  their  use 
is  as  much  a  ground  for  the  interposition  of  equity,  as  fraud  in 
their  creation.  There  is  no  distinction  in  the  principle  upon 
which  the  jurisdiction  is  asserted  in  the  two  cases.  In  both 
there  is  the  same  abuse  of  confidence,  and  from  both  the  same 
injury  results. 

In  Hfdiz  V.  Wright,  the  Supreme  Court  of  Pennsylvania  said: 
^  As  to  fraud,  it  is  not  supposed  to  be  necessary  to  have  proof 
express  that  a  writing  has  been  obtained  fraudulently,  in  order 
to  admit  parol  evidence  against  it  on  that  score;  but  parol  evi- 
dence may  be  admitted  to  resist  the  fraudulent  use  of  a  writing 
in  the  obtaining  of  which  no  fraud  can  be  made  to  appear.'*  (16 
Seargt.  &  Eawle,  346.)  And  in  Oliver  v.  Oliver,  (4  Bawle,  144,) 
the  same  Court  said:  ^^When  the  fairness  of  the  transaction  is 
impeached,  it  is  immaterial  whether  the  party  intended  a  fraud 
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at  the  thne  of  the  contract^  or  whether  the  fraud  consistB  in  the 
fraudtileat  use  of  the  instrument.  *  *  *  It  is  no  answer  to 
say  that  the  parol  evidence  is  in  opposition  to  the  deed;  for  where 
there  is  frauds  or  the  party  attempts  to  make  a  fraudulent  use  of 
an  instrument,  contrary  to  his  contract,  parol  evidence  is  ad- 
mitted to  prevent  injustice/' 

^'A  deed,"  says  Kent,  ^absolute  upon  the  face  of  it,  and 
though  registered  as  a  deed,  will  be  valid  and  effectual  as  a 
mortgage  as  between  the  parties,  if  it  was  intended  by  them  to 
be  merely  a  security  for  a  debt  And  this  would  be  the  case, 
though  the  defeasance  was  by  agreement  resting  in  parol,  for 
parol  evidence  is  admissible  in  equity,  to  show  that  an  absolute 
deed  was  intended  as  a  mortgage,  and  that  the  defeasance  has 
been  omitted,  or  destroyed  by  fraud,  surprise,  or  mistake." 
(4  Com.  143.)  And  Mr.  Justice  Story,  after  quoting  this  pas- 
sage, adds:  '^ It  is  the  same  if  it  be  omitted  by  design,  upon  mu- 
tual  confidence  between  the  parties,  for  the  violation  of  such  an 
agreement  would  be  a  fraud  of  the  most  flagrant  kind,  origi- 
nating in  an  open  breach  of  trust  against  conscience  and  justice. 
I  do  not  comment  upon  this  subject  at  large,  because  it  seems  to 
me  wholly  unnecessary,  in  the  present  state  of  the  law,  to  do 
more  than  enunciate  the  principles  which  govern  cases  of  this 
nature,  and  which  are  as  well  established  a«  any  which  govern 
any  branch  of  our  jurisprudence.''  {Taylor  v.  Luther,  S  Sum- 
ner, 233.) 

And  it  authority  is  to  govern,  the  concluding  observations  of 
Mr.  Justice  Story  are  correct  beyond  all  question.  For  the  last 
one  himdred  years  parol  evidence  has  been  held  admissible  to 
show  that  an  absolute  conveyance  was  intended  as  a  mortgage. 
In  those  tribunals  to  whose  adjudications  we  are  accustomed  to 
look  for  authoritative  expositions  of  the  law,  the  doctrine  is  at 
rest.  It  prevails  in  England  and  in  the  Supreme  Court  of  the 
United  States;  it  is  held  in  New  York,  from  which  our  Statute 
of  Frauds  is  almost  literally  copied;  it  is  noaintained  in  the 
eastern  States,  except  as  modified  by  statutory  enactments  as  to 
the  equity  jurisdiction  of  the  Courts;  it  is  the  law  in  Virginia, 
in  the  Carolinas,  in  Alabama,  Tennessee,  Ohio,  Indiana,  and  Illi- 
aois,  and,  I  have  no  doubts  in  other  States. 

In  ibs  eass  of  Taylor  ▼•  ImOor,  died  abov%  Hmt  wm  no  alls* 
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gallon  of  fraud,  accident,  or  mistake,  in  the  creation  of  the  deed, 
and  yet  parol  evidence  was  held  admissible  to  show  that  the  in- 
strument was  intended  as  a  mortgage,  and  a  decree  allowing  a 
redemption  was  granted. 

In  Van  Burm  v.  Olmstead,  (5  Paige,  10)  the  allegation  of  fraud 
contained  in  the  bill  was  not  sustained,  but  Chancellor  Walworth 
held  that  parol  evidence  could  be  received  to  show  that  the  con- 
veyance was  intended  as  security.  "It  is  now  well  settled/'  he 
says,  *'  that  parol  evidence  is  admissible  to  show  that  a  deed,  abso- 
lute in  its  terms,  was  intended  by  the  parties  as  a  mortgage,  or 
security  for  the  payment  of  money  merely." 

In  Hodges  v.  The  Tennessee  Marine  and  Fire  Insurance  Co,  (4 
Selden,  416,)  the  Court  of  Appeals  of  New  York  held  the  parol 
evidence  admissible.  In  that  case,  there  was  no  pretense  of  any 
fraud,  accident^  or  mistake,  either  in  tiie  creation  or  use  of  the 
instrument.  "  Proan  an  early  day,**  said  the  Court,  "  the  admis- 
sibility of  such  evidence  had  been  established  as  the  law  of  our 
Courts,  and  it  is  not  fitting  that  the  question  should  now  be  re- 
cxarained.**  (Strong  v.  Stewart,  4  J.  C.  167;  Whittici  v.  Kane,  1 
Paige,  206.) 

In  Miami  Exporting  Company  v.  BonJfe  of  tlis  UtUted  States, 
(Wright,  252,)  the  Supreme  Court  of  Ohio  said :  '*  It  is  now  the 
acknowledged  doctrine  that  parol  evidence  is  admissible  against 
the  face  of  a  deed,  to  show  that  a  mortgage  only  was  intended. 
And  whether  a  conveyance  be  a  mortgage  or  not,  is  determined 
by  its  object  If  given  as  a  security,  it  is  a  mortgage,  whatever 
may  be  its  form.  This  ifl  so  whether  the  condition  of  defeas- 
ance form  a  part  of  the  deed,  is  evidenced  by  other  writing,  or 
exists  only  in  parol.  The  fact  of  its  being  given  as  security  de- 
termines its  character,  not  the  evidence  by  which  the  fact  Is 
eetablished.'' 

In  Miner  v.  Thomas  et  aJ.  (14  111.  431,)  Caton,  J.  of  the  Su- 
preme Court  of  Ulinois,  says:  "It  is  by  no  means  necessary,  in 
order  to  constitute  a  mortgage,  that  the  deed  and  defeasance 
should  be  contained  in  the  same  instrument,  or  that  they  should 
even  refer  to  each  other.  Their  connection  may  be  shown  by 
parol.  Indeed,  it  is  not  absolutely  necessary  thai  the  defeasance 
should  be  in  writing  at  all.  The  conveyance  may  be  absolute 
on  its  f aoe^  and  yet  it  may  be  shown  by  parol  that  it  was  !n- 
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tended  only  as  a  security  for  the  payment  of  money^  -when,  it  will 
be  treated  in  cquily  as  a  mort^e.  These  principleB  are  too 
familiar  to  require  authorities  for  their  support'* 

In  a  great  number  of  the  adjudged  cases  in  which  parol  evi- 
dence has  been  held  admissible,  special  circumstances  of  fraud, 
accident,  or  mistake,  have  existed,  and  are  referred  to  as  distinct 
grounds  for  equitable  relief.  Yet,  it  is  no  less  well  settled  tiiat 
the  evidence  is  admissible  in  the  absence  of  such  drcumstances. 
The  jurisdiction  of  equity  is  asserted  upon  the  admission  of  the 
parties  to  the  character  of  the  transaction,  either  by  pleadings  or 
otherwise,  and  even  against  their  express  denial,  upon  dear  and 
decisive  proof.  (Conu/eU  et  ol.  v.  EvUl,  4  Blackford,  67 ;  FranUm 
V.  Roberts,  2  Iredell's  Eq.  564;)  and  even  where  a  disposition  has 
been  manifested  to  restrict  the  jurisdiction  to  cases  in  which  the 
elements  of  fraud  or  undue  advantage  are  mingled,  it  is  held,  wi& 
few  exceptions,  sufficient  to  authorize  a  decree  for  relief,  that  the 
proof  of  the  fraud  consists  in  the  attempt  of  the  grantee  to  ap- 
propriate the  conveyance  to  his  own  use. 

Thus,  in  Wright  ▼.  Boies  <6  NiUs,  the  Supreme  Court  of  Ver- 
rnont^  says:  **  It  is  well  settled  law  in  this  State,  that  a  Court  of 
Chancery  will  treat  an  absolute  deed  of  real  estate,  given  to  se- 
cure the  payment  of  a  debt^  as  a  mortgage,  as  between  the  im- 
mediate parties,  especially  if  the  grantor  continues  to  remain  in 
possession,  though  the  defeasance  rests  wholly  in  parol.  When 
tiiere  is  an  attempt  to  set  up  such  an  instrument  as  an  absolute 
conveyance,  there  is  a  fraudulent  application  or  use  made  of  it; 
and  this  is  a  proper  ground  on  which  chancery  may  proceed.'' 
(13  Vermont,  348.) 

In  Morris  v.  Ex'r  of  Niason,  (1  How.  126,)  Mr.  Justice  Wayne, 
of  the  Supreme  Court  of  the  United  States,  says:  *^The  cfaaige 
against*  Nixon  is  substantially  a  fraudulent  attempt  to  convert 
that  into  an  absolute  sale  which  was  originally  meant  by  himself 
and  the  complainant  to  be  a  security  for  a  loan.  It  is  in  this 
view  of  the  case  that  the  evidence  is  admitted,  to  ascertain  the 
truth  of  the  transaction,  though  the  deed  be  absolute  on  its 
face." 

In  Strong  v.  Stewart,  (4  Johns.  167,)  the  deed  was  absolute  on  iti 
face,  but  it  was  proved  against  the  express  denial  of  the  answer 
of  the  grantee  to  have  been  executed  as  secmrity  for  a  loan,  and  not 
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upon  a  purchaee  and  sale.  And  Chanoellor  Eent  said:  '^Qn  the 
strength  of  the  authorities,  and  on  the  proof  of  the  loan,  and  of 
the  fraud  on  the  part  of  the  defendant  in  attempting  to  convert 
a  mortgage  into  an  absolute  sale,  I  shall  decree  an  existing  right 
in  the  plaintiffs  to  ledeenu'^ 

The  parol  evidence  is  admitted,  as  I  have  already  observed^ 
not  for  the  purpose  of  contradicting  or  varying  the  written  in* 
atrument,  but  to  show  facts  dehors  the  instrument  creating  an 
equity  superior  to  its  terms.  The  same  rule  prevails  in  the  ad- 
mission of  parol  evidence  in  equity  to  establish  resulting  or  im- 
plied trusts.  Where  one  party  purchases  an  estate  with  the 
money  of  another,  and  takes  the  conveyance  in  his  own  name,  a 
trust  in  favor  of  the  latter  results  by  implication  of  law  without 
any  agreement  on  the  part  of  the  nominal  grantee.  Such  trust 
may  be  proved  by  parol  evidence  even  in  the  absence  of  frauds 
and  against  the  positive  denial  of  the  grantee.  '^Irrespective 
of  any  allegation  of  fraud,'^  says  Greenleaf,  ''it  has  been  settied 
upon  great  consideration  that  parol  evidence  is  admissible  to 
prove  that  the  purchase  money  for  an  estate  was  paid  by  a  third 
person  other  than  the  grantee  named  in  the  deed  in  order  to 
establish  a  trust  in  favor  of  him  who  paid  the  money.''  (Evi- 
dence, vol.  1,  365;  Boyd  v.  McLean,  1  Johns.  Ch.  582.) 

The  evidence  is  received  not  in  contradiction  of  tiie  deed;  on 
tiie  contrary,  the  legal  effect  of  its  terms  is  admitted,  but  to  show 
the  source  of  the  consideration.  The  trust  arises  from  the  fact 
appearing  dehors  the  instrument,  that  the  money  advanced  by 
tiie  real,  and  not  the  nominal  purchaser^  constituted  the  considera* 
tion  of  the  purchase,  just  as  the  equity  in  the  case  of  an  absolute 
oonveyanoe  arises  from  the  fact  appearing,  dehors  the  deed,  that 
it  was  executed  as  security  for  a  debt  In  neither  case  is  it  at- 
tempted to  vary  the  language  of  the  conveyances,  but  to  prevent 
an  inequitable  advantage  being  taken  from  their  terms. 

In  Lee  v.  Evtms,  the  complaint  alleged  a  loan  to  the  defendant, 
for  a  certain  period,  at  a*  stipulated  interest,  and  the  execution  of 
the  absolute  conveyance  as  security  for  the  payment  of  the  sum, 
but  contained  no  averment  of  fraud,  accident,  or  mistake,  in  the 
creation  of  the  instrument,  or  any  attempted  fraud  in  its  use. 
The  answer  did  not  specifically  deny  the  allegations  of  the  com- 
plaint, but  insisted  that  the  conveyance  was  to  operate  as  a  coor 
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ditional  sale,  the  pTemises  to  be  Teeonyeyed  proyided  ^yiaa^^ 
«f  the  money,  when  due,  irith  intereBt,  was  made,  but  otiiex"^'^ 
that  the  title  was  to  remain  perfect  in  the  plaintiff.  TJpoxa  '^ 
want  of  a  specific  denial,  and  the  averments  of  the  answexr,  "^® 
transaction  was  held  to  be  one  of  loan  and  not  of  purchase^  ^^^ 
the  relief  prayed  for  was  decreed.  In  other  words,  upon  tlx^  ^' 
mission,  by  the  pleadings,  of  the  character  of  the  transactioxi-^  '^ 
deed  was  treated  as  a  mortgage. 

It  is  difficult  to  perceive  the  consistency  of  the  judgment  "^^"^ 
the  reasoning  of  the  opinion.  The  admission  by  the  ple»^^^ 
only  established  for  the  purposes  of  the  suit,  the  truth  of  ^^ 
facts  stated.  Those  facts  might  have  been  proved  with  ^^q™ 
certainty  by  evidence.  Written  evidence  not  being  by  de^^  ^^ 
conveyance,  is  as  much  in  contravention  of  the  language  o^  . 
statute  as  oral  evidence.  The  statute  reads:  "No  estate  €P^  ^ 
terest  in  lands,  other  than  leases  for  a  term  not  exceeding  ^^ 
year,^  nor  any  trust  or  power  over  or  concerning  lands,  or  ix»-  ^^^ 
manner  relating  thereto,  shall  hereafter  be  created,  grant&^^  ^ 
signed,  surrendered,  or  declared,  unless  by  act  or  operatic***  ^ 
law,  or  by  deed  or  conveyance  in  iDriiing,  subscribed  by  the  X^^^v 
creating,  granting^  assigning,  surrendering,  or  declaring'  *^ 
same,  or  by  his  lawful  agent  thereunto  authorized  by  writx^"*' 
Admissions,  whether  contained  in  pleadings  or  established  / 
competent  proof,  do  not  constitute  ^  a  deed  or  conveyaii€5^  ^  ^ 
writing.**  The  answer  in  Lee  v.  Evans  contained  no  admJ^^*^* 
of  the  execution  of  any  such  deed  or  conveyance,  but  only  . 
the  character  of  the  original  transaction  as  one  of  loan  and  ^'^ 
of  purchase. 

The  judgment  of  the  Court  in  Lee  ▼.  Evans,  as  to  the  effecrfc  ^* 
the  admissions  by  the  answer,  is  tmdoubtedly  correct;  but    i*^** 
not  warranted  by  the  opinion.     It  must  rest  upon  the  e^tt'y 
which   arises   from   the   nature   of  the   transaction,    when    tbg^ 
transaction  is  admitted  by  the  parties,  and  it  follows  tliat  ^^^  . 
equity  must  arise  when  the  transaction'  is  clearly  established  ^ 
other  evidence  than  admissions. 

Since  the  opinion  containing  the  views  here  rq)eated  was  i^fjj^ 
dered  my  attention  has  been  called  to  the  separate  opinion  of 
Mr.  Justice  Burnett,  in  Arguelh  v.  E dinger,  (10  CaL  160,)  in 
which  he  again  re-affirms  the  doctrine  announced  in  Lee  T.  iEooai, 
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In  the  case  of  ArgiMo  y.  Edinger,  fhe  only  questions  which  arose 
wui-e:  1st,  whether,  under  the  statute  of  frauds,  of  this  State, 
Courts  of  Equity  possessed  any  power  to  decree  a  specific  per- 
formance of  a  verbal  contract  for  the  sale  of  land,  in  case  of 
part  performance;  and  2d,  if  they  possessed  the  power,  whether 
the  acts  detailed  in  that  case  constituted  such  part  performance 
as  to  justify  its  exercise.  A  discussion  of  the  admissibility  in 
equity  of  parol  evidence,  to  show  that  a  deed,  absolute  on  its 
face,  WSis  intended  as  a  mortgage,  was  irrelevant  to  those  ques- 
tions. The  reasoning  of  the  learned  Justice  on  a  point  thus  out- 
side of  the  case,  has  not  induced  any  qualification  of  the  views 
expressed  in  Johnson  v.  Sherman,  or  created  a  doubt  of  their  en- 
tire soundness. 

The  parol  evidence  being  admissible,  and  clearly  establishing 
the  fact  that  the  conveyance  was  intended  only  as  security, 
Hutchinson  &  Greene  were  entitled  to  redeem  the  property,  and 
to  insist  upon  a  reconveyance  after  its  proceeds  had  satisfied 
their  indebtedness  to  Prierson,  and  to  make  any  disposition  they 
thought  proper  of  the  surplus. 

It  only  remains  to  add,  that  the  judgment  of  the  Court  below 
must  be  reversed,  and  that  Court  directed  to  enter  a  decree  de- 
claring that  the  plaintiff  is  entitled  to  the  application  of  the 
funds  in  the  hands  of  the  Administrator,  which  are  the  proceeds 
of  the  produce  of  the  farm,  to  the  payment  of  his  demand,  and 
directing  the  same  to  be  made. 

Ordered  accordingly. 


WELLS,  FABOO  &  00.  v.   SOBINSON,  ADMiifnsTBAiOB  ov 

PBIEBSON. 

Iv  a  eonfldenttel  Agent  trusted  by  a  principal  with  moner  naed  In  trade,  a»- 

Sroprlates  the  money  to  the  purchase  of  propenl^  for  hla  own  use  andbene- 
t,  and  the  property  can  be  identified  as  that  so  bought,  the  Agent  will  be 
held  as  Trustee  for  the  owner  of  the  money. 
A  salt  at  law  to  recover  judgment  a;;ainst  an  Administrator  for  money  em- 
bezzled by  his  Intestate,  pending  which,  a  bill  in  equity  was  Sled  to  recover 
the  property  bought  with  the  money,  and  prosecuted  to  a  decree  after  Judg- 
ment was  taken  at  law  for  the  amount,  evidences  no  such  distinct  aiSl 
deliberate  choice  to  take  the  general  claim  on  the  estate  for  money.  In  lieu 
ot  the  claim  on   this  property,  a«  to  bar  plaintiff  from  proMeutlng  his 

The  ^trine  of  eleetioa  la  appllnbla  only  when  the  party  la  cognisant  of  all 
the  faet%  and  tlien  makaa  a  free  iSf  daUbarata  c&Ste£  »—«« 
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ITader  our  wjBtm,  a  judgment  agalnit  an  Admliitftrator  to  little.  If  «bj»  better 
than  an  allowance  by  htm,  and  approTal  by  the  Probate  Judge. 

An  Administrator  being  compelled  by  law  to  aold,  protect,  and  guard,  fundi 
coming  Into  hit  handi,  which  he  has  reason  to  belleTe  to  be  assets  of  tlM 

until  the  righ-  '     "     ' ■"'   ^    "' 

lions  thereon. 

Appsal  from  the  Sixth  District. 


estateu  until  the  right  to  the  funds  caa  be  datarndaod*  to  cnttttod  to  U» 
commlsslo~    "" 


For  facts  see  opinion. 

Clark  <S  Oass,  and  Winans,  for  Appellanti. 

L  Where  a  plaintiff,  on  the  ground  of  an  implied  trust  be- 
tween him  and  defendant,  is  entitled  to  certain  honds,  bonght 
by  defendant  with  plaintiff's  funds,  but  proceeds  to  take  a  ye^ 
diet  and  common  law  judgment  against  defendant  for  the 
amount  of  said  bonds,  tbe  act  of  going  to  trial  and  taking  t 
money  judgment  at  common  law,  constitutes  an  election  on  the 
part  of  said  plaintiff. 

In  that  case,  the  remedies  at  law  and  in  equity  being  incon- 
sistent, such  plaintiff  is  bound  by  his  election,  and  cannot,  Bub- 
sequently  to  the  taking  of  said  judgment,  enforce  in  equity  hiB 
daim  to  the  bonds  in  specie.  (2  Story's  £q.  Jur.  Sec.  1262;  Soith 
yer  v.  Wood,  3  Johns.  Ch.  416 ;  Mocker  v.  Reed,  1  Ball  4;  Beatty, 
818 ;  Bond  v,  Hopkine,  1  Schoales  &  Le  Proy,  441;  Combs  v.  Per^ 
leton,  2  B.  Monroe,' 194.  See,  also,  Ex  Parte  Ward,  1  Atk.  153; 
Ex  Parte  Lewes,  1  Id.  154;  Ex  Parte  Warder,  3  Brown,  191;  Ex 
Parte  Cator,  3  Id.  216 ;  Seligman  v.  Kalhman,  8  Cal.  216 ;  UsrriA 
V.  Darling,  11  Ohio,  343;  Rogers  v,  Tosburgh,  4  Johns.  Ch.  84; 
Thompson  v.  Oraham,  1  Paige,  452.)     . 

II.  The  relation  existing  between  plaintiffs  and  Angus  Frier- 
son  did  not  render  him  their  Trustee,  qtioad  the  fund  in  c(m- 
troyersy  embezzled  by  him.  Nor  could  the  change  of  that  fond 
from  money  into  gas  stock,  even  if  directly  traceable,  constitute 
the  conversion  of  a  trust  fund. 

The  theory  upon  which  plaintiffs  rely  ii^  that  wherever  the 
property  of  a  party  has  been  wrongfully  misapplied,  or  con- 
verted into  another  species  of  property,  if  its  identity  can  be 
traced,  it  will  be  held  in  its  new  form  liable  to  the  rights  of  the 
original  owner.  But  this  doctrine  only  has  application  where 
the  relation  of  Trustee  and  cestui  que  trust  exists.  (Willard'e 
Eq.  Juris.  599;  Hill  on  Trustees,  144.) 
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III.  It  is  denied  that  the  money  embezzled  by  Frierson  from 
plaintifb  was  converted  into  the  bonds. in  controversy^  nor  can 
its  identity  be  distinctly  and  separately  traced  into  any  new  form 
of  property. 

It  is  a  fundamental  doctrine  of  the  Conrt  of  Chancery  that,  in 
order  to  get  equity  you  must  do  equity.  And  yet  plaintiffs,  al- 
though they  ask  equitable  relief,  in  having  these  bonds  construed 
to  have  been  obtained  with  their  own  money,  actually  show  that 
they  were  obtained  with  the  money  of  others,  but  fall  back  upon 
the  legal  and  inequitable  technicality  thai  that  money  became  theirs 
because  put  into  their  trays>  although  it  was  immediately  drawn 
out  again.  Certainly,  if  these  bonds  are  to  be  security  for  any 
moneys,  it  must  be  for  those  of  the  owners  of  the  thirty  thousand 
dollars  deposited  with  Frierson,  not  for  plaintiffs.  (Hertell  r. 
Bogeri,  9  Paige,  52 ;  DUly  v.  Bernard,  8  Gill  4  J.  170;  Story's  Eq. 
Juris.  Sees.  1258, 1259, 1265.) 

lY.  Janes  being  the  agent  of  plaintiffs,  and  also  a  Director  of 
the  Qas  Company,  in  the  latter  capacity  sanctioned  the  transfer 
of  the  stock  in  controversy  to  defendant,  instead  of  acting  in. the 
former  capacity  and  preventing  the  same  by  setting  up  plain- 
tifEs'  rights  in  the  Glenn  and  Chittenden  stock  held  by  defend- 
ant. This  conduct  and  the  sanction  by  plaintiffs'  agent  of  the  sale 
of  these  bonds  to  defendant  was  an  acquiescence  on  plaintiff^  part 
in  defendant's  right  to  hold  the  bonds,  and  estopped  them  from 
letting  up  an  adverse  claim  to  tiiem. 

Latham  d  Sunderland,  for  Respondents. 

Did  plaintiffs  elect  to  take  a  judgment  at  law,  and  abandon 
their  suit  in  equity? 

Before  either  suit  was  brought  plaintiffs  notified  defendant  of 
their  intention  to  hold  the  bonds.  Both  suits  were  instituted  about 
the  same  time,  and  by  them  defendant  was  again  notified  what 
plaintiff  claimed. 

The  ju'&gment  in  the  first  suit  has  been  called  a  common  law 
judgment.  We  submit  where  there  is  nothing  more  than  a  quasi 
judgment,  no  execution  can  issue.  The  money  cannot  be  col- 
lected by  process  issued  thereon.  The  effect  of  the  verdict  of  the 
Jury  was  simply  to  establish  the  amount  of  the  defalcation  by 
Frierson.     (Wood's  Digest,  p.  405,  sec,  140.) 
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The  case  at  bar  is  unlike  any  of  the  cases  cited  by  Appellant, 
the  general  doctrine  of  which  we  do  not  deny.  Whenever  the 
plaintiff  has  been  held  to  have  elected  another  remedy,  it  was 
because  no  excuse  or  reason  was  assigned  for  prosecuting  the 
two  suits.  In  this  case  it  was  a  necessity,  the  Administrator 
having  rejected  our  demand.  (Coleman  v.  Crass,  4  B.  Monroe, 
270). 

The  same  Court  (in  9  Dana,  426,)  say:  "The  principle  is,  that 
the  defendant  shall  not  be  unnecessarily  vexed  or  harassed  with 
two  suits  at  the  same  time  for  the  same  cause  of  action.  The 
bare  fact  of  two  suits  at  the  same  time  is  not  of  itself  sufficient 
always  to  abate  the  prior  suit,  if  both  may  be. necessary  to  attain 
the  ends  of  justice.'* 

In  answer  to  his  second  point,  we  refer  the  Court  to  Story  on 
Agency,  (Sees.  229-231,  and  authoritieB  there  cited;  4  Kenfs 
Com.  306,  306). 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Field,  J.  con- 
curring. 

This  was  a  bill  in  equity,  to  recover  certain  bonds  and  diosei 
in  action  in  the  hands  of  defendant  It  appears  that  in  1854, 
and  for  several  years  afterwards,  the  plaintiffs  were  bankers  and 
dealers  in  exchange,  in  Sacramento;  and  that  Frieraon  was 
their  cashier  and  bookkeeper  for  a  portion  of  this  time,  and  until 
his  death,  in  February,  1855 ;  and  while  so  employed,  he  embezried 
and  converted  to  his  ovm  use  moneys  belonging  to  the  plaintifis 
to  the  large  amount  of  one  hundred  and  ninety-five  thousand  eight 
hundred  and  eighty-nine  dollars. 

After  the  death  of  Frierson,  Bobinson  became  his  Adminis- 
trator, and  plaintiffs  in  due  time  after  the  publication  of  the 
statutory  notice,  presented  to  defendant  their  claim  for  this 
sum,  with  an  affidavit  appended,  averring  that  the  estate  was 
indebted  to  the  plaintiffs  in  this  amount;  and,  also,  that  fifty  thou- 
sand dollars  of  this  sum  was  advanced  by  Frierson  to  the  Sacra- 
mento Gas  Company,  and  that  for  this  amount  the  plaintiffs 
claimed  a  lien  upon  all  the  gas  stock  of  the  estate,  and  all  bonds 
of  the  Gas  Company,  held  by  defendant  as  Administrator.  The 
Administrator  rejected  the  whole  claim.  In  May,  1856,  plain- 
tiffs commenced  a  common  law  action  against  defendant  for  the 
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whole  amount  of  the  claim,  aa  a  money  demand.  Pending  this 
snit^  riz:  on  the  Ist  Jnly^  1856,  plaintifla  filed  this  bill;  on  the 
19th  Jannarj,  1857,  the  plaintifiFs  proceeded  to  try  this  common 
law  action,  and  recovered  judgment  for  the  whole  sum.  After- 
wards the  plaintifib  prosecuted  to  a  decree  in  their  fayor  this 
bill.    No  part  of  the  judgment  has  been  paid. 

On  the  18th  November,  1864,  one  Wm.  Glen  was  the  owner 
and  holder  of  two  thousand  one  hundred  shares  of  the  capital 
stock  of  the  Sacramento  Qbb  Company,  of  the  nominal  value  of 
two  hundred  and  ten  thousand  dollars,  upon  which  an  assessment 
of  three  dollars  per  share  had  been  paid  by  Olen.  On  that  day. 
Glen  and  Frierson  entered  into  a  contract  by  which  the  latter 
was  to  advance  and  pay  all  assessments  that  might  be  made  on 
the  stock  by  the  company,  for  eight  montiis  next  after  the  making 
of  the  contract;  and  upon  all  assessments  thus  paid,  Glen  was 
to  pay  Frierson  interest  at  the  rate  of  two  and  a  half  per  cent. 
per  month,  payable  monthly;  and  in  the  event  that  it  was  not 
promptly  paid,  to  be  compoimded.  To  secure  Frierson  in  these 
advances,  Glen  delivered  him  this  stock  as  collateral  security. 
On  the  28th  December,  1864,  one  Chittenden  was  the  owner  of 
five  hundred  and  twenty  shares  of  the  capital  stock  of  the  com- 
pany, of  the  nonunal  value  of  fifty-two  thousand  dollars,  upon 
which  he  had  paid  an  assessment  of  three  per  cent,  on  the  nomi- 
nal value  of  the  stock;  and,  on  the  same  day,  he  and  Frierson 
^tered  into  a  contract  of  like  import  to  the  one  with  Glen,  and 
this  last  stock  was  deposited  with  Frierson  as  collateral  security 
for  such  advances  as  he  might  make.  At  the  date  of  these 
contracts,  and  to  the  time  of  his  death,  Frierson  was  President 
of  the  Sacramento  Gkis  Company.  A  settlement  was  made  be- 
tween the  Gas  Company  and  the  Administrator  of  Frierson,  on 
the  1st  of  September,  1865;  by  which  it  appeared  that  Frierson, 
after  the  maldng  of  the  contracts  with  Glen  and  Chittenden,  ad- 
vanced to  them,  in  the  way  of  assessments  on  the  stock,  the  sum 
of  forty  thousand  two  hundred  dollars;  and  by  an  agreement, 
and  in  the  way  of  a  settlement  of  the  accounts  of  Frierson  and 
the  company,  the  Administrator  assigned  to  the  company.  Frier- 
son's  demand  against  Glen  and  Chittenden  for  advances  and  in 
consideration  thereof,  the  company  issued  to  the  Administrator 
the  bonds  mentioiied  in  the  complainl    At  the  tame  of  this  set- 
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tlement,  one  Janes  was  the  Managing  Agent  of  Wells^  Fargo  & 
Go.  in  this  State,  and  was  also  one  of  the  Directors  of  the  Oas 
Company,  and  was  present  and  assisted  in  the  sefttlement.  Be- 
tween the  1st  July,  1864,  and  Frierson's  death,  there  were  de- 
posited with  Frierson,  by  various  persons,  large  snms  of  money, 
amounting  in  all,  to  thirty  thousand  dollars,  to  be  invested  by 
hibi  for  their  use  and  benefit.  Frierson  kept  a  large  cash  ac- 
count with  Wells,  Fargo  &  Co.  and  this  thirty  thousand  dollars 
was  deposited  with  plaintiJSa,  to  Frierson's  credit,  and  so  entered 
on  their  books. 

The  Court  finds  that  it  was  '^  admitted  that  daring  all  the  time 
these  deposits  were  being  made  with  Frierfeon,  and  by  Frierson, 
with  the  plaintiffs,  there  was  a  balance  against  him  on  the  books 
of  plaintiffs/^  ^'The  exhibits  introduced  show  daily  balances 
against  him,  on  plaintiffs'  books^  between  the  8th  of  November, 
1854,  and  the  18th  of  February,  1855,  of  from  a  few  hundred 
dollars  to  upwards  of  thirty  thousand  dollars.  It  is  shown  that 
for  several  months,  immediately  preceding  his  death,  he  was  in 
the  habit  of  falsifying  the  books  and  making  forced  balances  of 
the  cash  accounts.  The  testimony  of  the  clerks  about  the  house 
of  Wells,  Fargo  &  Co.  shows  that  the  money  deposited  with  Fri- 
erson by  third  persons,  for  investment,  was  mingled  with  plain- 
tiffs' money  and  put  into  their  trays."  The  Judge  proceeds  with 
his  finding  thus:  ^'Their  witnesses,  also,  state  that  payments 
were  made  by  Frierson,  on  account  of  the  Gas  Company  and  fcfir 
Olen  and  Chittenden,  out  of  the  moneys  taken  from  plaintiffs' 
trays,  in  the  banking  house.  But  they  were  not  able  to  state 
the  amount  of  .these  payments.  The  answer  admits  that  all  of  the 
money  deposited,  as  above  stated,  with  Frierson  was  used  by  him 
in  paying  the  assessments  on  Glen  and  Chittenden's  stock. 
There  is  no  evidence  to  show  that  Frierson,  during  fiie  time 
these  assessments  were  being  paid  by  him,  which  was  between 
the  2d  of  :^ovember,  1854,  and  the  23d  of  February,  1855,  had 
any  money  of  his  own  with  which  to  pay  the  same,  except  the 
proceeds  of  his  wages,  unless  the  deposits,  above  mentioned,  are 
to  be  considered  his  property.  It  is  also  shown^  that  he  was  en- 
gaged in  other  transactions  requiring  the  use  of  large  amounts 
of  money,  and  which  were  sufiScient  to  consume  the  whole  of  his 
wages.    From  all  the  evidence  in  the  case^  I  am  satisfied,  and  so 
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find  the  facts  to  be,  that  all  of  the  assessments  paid  on  the  stock 
of  Glen  and  Chittenden  vrere  paid  from  the  funds  of  the  plain- 
tiSs,  and  from  the  money  deposited  with  Frierson  nnder  the  ciiv 
cumstances  above  stated^  and  after  it  had  been  mingled  with  the 
funds  of  the  plaintiffs,  and  that  the  plaintifib  were  ignorant  of 
the  fact  of  its  use,  and  the  manner  of  us...^^  it,  until  after  Frier- 
son's  death.  But  the  plaintifEs  had  all  the  information  as  to  the 
amount  of  money  used,  and  the  purposes  for  which  it  was  used, 
at  the  time  of  the*commeneement  of  the  suit  at  law  against  the 
Arlminjstrator,   that   they   possessed   at  the   institation  of   this 

■Hit*' 

Three  questions  arise  on  this  statement 

1.  Can  Wells,  Fargo  &  Co.  follow  this  money,  appropriated  or 
invested  by  their  agent,  and  claim  the  property  or  securities  into 
which  the  money  went,  as  theirs,  or  subject  to  their  claim,  assum- 
ing that  the  proofs  sustain  the  claim  in  point  of  fact? 

2.  If  80,  haye  they  waived  or  forfeited  their  right  by  the  com* 
mem  law  suit  and  judgment;  if  not  — 

3.  Do  the  proofs  show  that  their  money  was  so  appropriated? 
In  respect  to  Ihe  first  question,  it  does  not  distinctly  appear 

by  the  record  what  were  the  powers  and  duties  of  this  cadiier 
or  lx>okkeeper,  Frierson,  except  so  far  as  may  be  inferred  from 
the  designation  given  him,  nor  the  exact  nature  and  character 
of  the  business  of  plaintiffs,  whether  it  embraced  loans  on  stocks 
or  other  securities,  or  the  purchase  of  such.  But  it  does  sufB- 
ciently  appear  that  Frierson  had  the  custody  and  charge  of  their 
money,  and  that  very  great  confidence  was  reposed  in  him. 
The  operations  into  which  he  carried  the  money  of  his  employ- 
ers were  entered  into  on  his  private  account.  The  money  in- 
vested by  him  was  embezzled.  The  question  then  is,  whether. 
If  a  confidential  agent  trusted  by  a  principal  with  money  used 
in  trade,  appropriates  the  money  to  the  purchase  of  property 
for  his  own  use  and  benefit,  and  the  property  can  be  identified 
as  that  so  bought,  the  agent  can  be  held  as  Trustee  for  the  owner 
of  the  money.  This  proposition  is,  in  effect,  held  by  the  Judge 
below,  and  is  denied  by  the  counsel  for  the  Appellant. 

Frierson,  in  this  matter,  may  be  considered  in  equity  as  a 
Trustee  of  this  money,  which  he  was  to  hold  and  dispose  of  for 
the  proper  uses  and  purposes  of  the  firm  of  Wells,  Fargo  &  Co. 
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He^  of  course^  had  no  rigbt  to  divert  the  mon^  to  other  uses. 
It  matters  little  whether  he  was  intmated  to  employ  the  money 
in  the  purchase  of  gold  dnst  or  exchange  for  his  principals,  or 
only  to  pay  it  out  on  the  order  of  those  who  did,  or  keep  it  in 
his  possession,  nntil  needed  by  the  firm.  In  either  case,  he  took 
the  money  of  Wells,  Fargo  &  Co.  intrusted  to  him  in  a  fidu- 
ciary capacity,  and  loaned  it  on  certain  secnrities,  in  his  own 
name,  and  for  his  own  acconnt.  The  mle  is  thns  stated  by  Hr. 
Justice  Story:  (Eq.  Juris,  vol.  2,  Sees.  12^8-1261.)  "Upon 
similar  principles,  wherever  the  property  of  a  party  has  been 
wrongfully  misapplied,  or  a  trust  fund  has  been  wrongfully  con- 
verted into  another  species  of  property,  if  its  identity  can  be 
traced,  it  will  be  held,  in  its  new  form,  liable  to  the  rights  of  the 
original  owner,  or  csBtui  que  trust.  The  general  proposition, 
which  is  maintained  both  at  law  and  in  equity  upon  Uiis  snbject 
is,  that  if  property,  in  its  original  state  and  foorm,  is  covered  with 
a  trust  in  favor  of  the  principal,  no  change  of  that  state  and  form 
can  divest  it  of  such  trust,  or  give  the  Agent  or  Trustee  convet- 
ing  it,  or  tlioee  who  represent  him  in  right,  (not  being  hoM  jH^ 
purchasers  for  a  valuable  consideration  vrithout  notice,)  &&? 
more  valid  daim  in  respect  to  it,  than  they  respectively  bad  be- 
fore such  a  change.  An  abuse  of  a  trust  can  confer  no  rights  on 
the  party  abusing  it,  or  on  those  who  claim  in  privity  with  him. 
This  principle  is  fully  recognized  at  law  in  all  cases  where  it  w 
susceptible  of  being  brought  out  as  a  ground  of  action,  or  of  de- 
fense, in  a  suit  at  law.  In  Courts  of  Equity  it  is  adopted,  with 
a  universality  of  application. 

Thus,  for  instance,  if  A  is  intrusted  by  5>  with  money  to  p^ 
chase  a  horse  for  him,  and  A  purchases  a  carriage  vritl  that 
money,  in  violation  of  the  trust,  B  is  entitled  to  the  cBrri*P» 
and  may,  if  he  chooses  J30  to  do,  sue  for  it  at  law.  So,  if  A  in- 
trusts money  with  a  broker  to  buy  Bank  of  England  stock  for 
him,  and  he  invests  the  money  in  American  stocks,  A  is  entitled 
to,  and  may  maintain  an  action  at  law  for  those  stocks,  in  whoee- 
soever  hands  he  finds  them,  not  being  a  purchaser  for  a  valua- 
ble consideration  without  notice.  It  matters  not  in  the  slightest 
degree  into  whatever  other  form,  different  from  the  original,  the 
change  may  have  been  made,  whether  it  be  that  of  promiasoiy 
notes,  or  of  goods>  or  of  stock;  for  the  product  of  a  substitute  for 
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the  original  thing  still  follows  the  nature  of  the  thing  itself,  so 
long  as  it  can  he  ascertained  to  be  such.  The  right  ceases  only* 
when  the  means  of  ascertainment  fail;  which,  of  course,  is  the 
case,  when  the  subject  matter  is  turned  into  money,  and  mixed 
and  confounded  in  a  general  mass  of  property  of  the  same  de- 
scription. 

Cases  may  readily  be  put,  where  this  doctrine  would  be  en- 
forced in  equity  under  circumstances  in  which  it  could  not  be 
applied  at  law.  Thus,  for  instance,  if  a  Trustee^  in  violation  of 
his  duty,  should  lay  out  the  trust  money  in  land,  and  take  a  con- 
▼eyance  in  his  own  name,  the  cestui  que  trutt  would  be  without 
any  relief  at  law.  But  a  Court  of  Equity  would  hold  the  cestui 
que  trust  to  be  the  equitable  owner  of  the  land,  and  would  decree 
it  to  him  accordingly;  not  upon  any  notion  of  his  having  ratified 
the  act,  but  upon  the  mere  ground  of  a  wrongful  conversion^ 
creating,  in  faro  conscientim,  a  trust  in  his  favor.'' 

Thus,  it  is  also  held  in  several  cases,  that  if  property  has  been 
rightfully  sold  by  an  Agent  or  Trustee,  if  the  proceeds  of  the 
sale  can  be  distinctly  traced,  the  property  belongs  in  equity,  and 
often  in  law,  to  the  principal.  Thus,  for  example,  if  a  factor  sells 
goods  consigned  to  him  for  sale,  and  takes  notes  for  the  purchase 
money,  those  notes,  if  he  fails,  will  belong  to  his  principal,  and 
not  to  his  assignees  or  representatives.  (1  Atk.  233;  3  Masoiu 
322;  4  Simon,  438.) 

We  cannot  see  that  the  fact  that  this  monqr  was  embezzled 
makes  the  rule  any  the  less  applicable. 

2.  It  is  contended  that  the  plaintiffs  have  elected  to  consider 
the  estate  of  Prierson  as  their  debtor  for  the  amount  of  this 
money,  including  the  money  advanced  to  Chittenden  and  Glen, 
on  this  stock;  and,  therefore,  that  they  cannot  recover  the  stock 
or  the  debt  due  from  Chittenden,  or  the  bonds  growing  out  of 
the  transaction.  This  point  rests  on  the  fact,  that  suit  was  brought 
for  the  money  in  the  common  law  action,  and  judgment  taten 
for  the  full  amount  It  has  been  seen  that  the  chim  presented 
to  the  Administrator  was  for  the  bonds  as  a  part  of  the  subject 
of  the  embezzlement;  and  that  shortly  afterward  this  bill  was 
filed,  setting  up  this  special  claim. 

This  doctrine  of  election  has  been  a  vexed  subject  of  jurispru- 
dence.   Judge  Story,  vol.  »,  (Jur.)  Sec.  1097,  says:  **  Questions 
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have  alBo  arisen  in  Courts  of  Equity,  as  to  what  acts  or  circiun* 
stances  should  be  deemed  an  election  on  the  part  of  the  person 
bound  to  make  it.  We  say  acts  or  circumstances;  for  positive 
acts  of  acceptance  or  of  renunciation  are  not  indispensable. 
Presumptions  equally  strong  may  arise  from  long  acquiescence, 
or  from  other  circumstances  of  a  stringent  nature.  TTpon  sadi 
a  subject  no  general  rule  can  be  laid  down ;  but  every  case  must 
be  left  to  be  decided  upon  its  own  particular  circumstances, 
rather  than  upon  any  definite  abstract  doctrine.  Before  any 
presumption  of  an  election  can  arise,  it  is  necessary  to  show  that 
the  party  acting,  or  acquiescing,  was  cognizant  of  his  rights. 
When  this  is  ascertained  affirmatively,  it  may  be  further  neces- 
sary to  consider  whether  the  party  intended  an  election;  whether 
the  party  was  competent  to  make  an  election;  for  a  fem$  covert, 
an  infant,  or  a  lunatic,  will  not  be  bound  by  an  election;  whether 
he  can  restore  the  other  persons  affected  by  his  claim  to  the 
same  situation  as  if  the  acts  had  not  been  performed,  or  the  ac- 
quiescence had  not  existed;  and,  whether  there  has  be«i  such  a 
lapse  of  time,  aa  ought  to  preclude  the  Court  from  entering  upon 
auch  inquiries,  upon  its  general  doctrine  of  not  entertaining  suits 
upon  stale  demands,  or  after  long  delays. 

Questions  have  also  arisen  in  Courts  of  Equity,  as  to  the 
time  when,  and  the  circumstances  under  which,  an  election  roxj 
be  required  to  be  made.  The  general  rule  is,  that  the  party  ii 
'  not  bound  to  make  an  election,  until  all  the  circumstances  are 
known,  and  the  state,  and  condition,  and  value  of  the  funds,  are 
clearly  ascertained;  for,  until  so  known  and  ascertained,  it  ii 
impossible  for  the  party  to  make  a  discriminating  and  deliberate 
choice,  such  as  ought  to  bind  him  to  reason  ajid  justice.  % 
therefore,  he  should  make  a  choice  in  ignorance  of  the  real  state 
of  the  funds,  or  under  misconception  of  the  extent  of  the  dains 
on  the  fund,  elected  by  him,  it  will  not  be  conclusive  on  him. 
And,  on  the  other  hand,  he  will  be  entitled,  in  order  to  make  an 
election,  to  maintain  a  bill  in  equity  for  a  discovery,  and  to  have 
all  the  necessary  accounts  taken  to  ascertain  the  real  state  of  the 
funds.*'  (See  also  Kent,  C.  J.  Opinion  in  Dash  v.  Van  KUei,  7 
John.  497.) 

We  think  the  suit  brought  at  law  by  the  plaintiffs  under  the 
eircumstances,  and  the  judgment  taken  —  the  bill  in  equity  still 
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pending  —  and  the  distinct  claim  set  up  to  tliis  fnnd  and  after- 
wards prosecuted  to  judgment,  evidence  of  no  snch  distinct  and 
deliberate  choice  to  take  the  general  claim  on  the  estate  ftnr 
money  in  lien  of  the  claim  on  this  fund,  as  to  bar  the  plaintiffs 
from  prosecuting  their  equitable  claim.  It  would  be  unreason- 
able to  suppose  that  they  intended  to  surrender  a  claim  on  a 
specific  fund  they  were  then  prosecuting  for  a  judgment  against 
the  Administrator,  which  would  give  them  no  better  right  to 
participate  in  this  fund  than  the  rest  of  the  creditors:  that  is, 
fliat  they  meant  that  property  bought  with  their  money  should 
be  equally  distributed  among  all  these  creditors.  The  case  would 
be  stronger  for  the  Appellants  if  a  judgment  here  had  the  same 
effect  as  at  common  law.  But  under  our  system,  a  judgment 
is  but  little  if  any  better  than  an  allowance  by  the  Admin- 
istrator and  approYal  of  the  Probate  Judge.  It  fixes  a  recog- 
nized claim  on  the  estate:  that  is,  it  furnishes  a  voucher  which 
protects  the  Administrator  in  its  payment.  But  it  gives  no 
priority,  and  carries  with  it  no  means  of  security,  or  coeicite 
payment  by  execution.  No  injuiy  has  been  done  by  the  judg- 
ment. For  any  credit  to  which  the  estate  may  be  entitied  under 
this  bUl,  and  the  decree,  the  Administrator  may  require  a  rebate- 
ment  from  the  judgment.  Nor  is  it  at  all  certain  that  tiie 
plaintiffs  could  know,  or  did  know,  until  the  termination  of  this 
suit,  whether  their  money  had  gone  to  the  investment  in  ques- 
tion; indeed,  it  is  earnestly  insisted,  even  now,  that  such  was 
not  the  fact.  In  such  case,  the  doctrine  of  Chancellor — then 
C.  J.  Kent,  in  Dash  v.  Van  KUelk,  is  directly  applicable.  In  that 
case,  it  was  attempted  to  be  set  up  that  a  party,  suing  a  Sheriff 
for  an  escape,  was  estopped,  because,  when  the  prisoner  was  re- 
taken, he  opposed  his  discharge,  and,  therefore,  elected  to  hold 
him  in  custody.  But  it  was  answered,  **that  the  mere  fact  of 
opposing  the  debtor^s  discharge  without  having,  at  the  time,  any 
knowledge  of  the  previous  escape,  cannot  conclude  the  plaintiff. 
He  undoubtedly  might,  with  knowledge  of  the  escape,  have  waived 
his  remedy  against  the  defendant,  and  have  elected  to  con- 
sider his  debtor  in  custody  under  the  succeeding  Sheriff;  but 
without  such  knowledge,  the  law  will  not  infer  any  determina- 
tion of  the  party  prejudicial  to  his  rights.  It  would  be  equally 
absurd  and  unjust  to  conclude  that  the  plaintiff  had  waived  his 
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remedy  for  the  escape^  when  he  was  ignorant  of  the  fact' 
'*  Election/'  says  Dyer,  (Dyer,  281,)  '*  is  the  internal,  free,  and 
tpontaneons  separation  of  one  thing  from  another*  existing  in  the 
mind  and  wilL''  In  that  case,  the  failure  to  show  this  knowledge 
was  held  fatal  to  the  point  that  the  election  was  made. 

The  third  and  last  point  is,  that  the  plaintiffs  have  not  shown 
that  their  money  went  into  this  investment  We  do  not  feel  in- 
clined to  disturb  the  finding  of  the  Conrt  below  on  this  question 
of  fact  It  may  be  tnte  that  other  persons  deposited  money  with 
Frierson.  But  if  Frierson  acted  as  cashier  of  Wells,  Fargo  ft  Co. 
in  receiving  it,  we  do  not  see  how  his  Administrator  can  oom- 
plain  of  this  being  considered  the  money  of  ibe  house  with  which 
it  was  deposited.  If  this  money  was  deposited  with  Frierson  in 
his  individual  capacity^  and  on  his  individual  responsibility,  then 
it  is  shown  he  passed  it  over  to  his  principals  as  his  own,  giving 
them  credit  on  the  books  for  it.  We  do  not  see  how,  imder  this 
last  view.  Wells,  Fargo  &  Co.  could  be  held  by  the  Administra- 
tor of  Frierson  to  account  for  this  money,  or  how  he  could  set 
up  that^  possibly,  it  was  this  money  which  was  invested  by  Frier* 
son  in  these  loans.  There  certainly  was  much  evidence  tending 
to  show  that  the  money  of  plaintiffs  was  used  by  Frierson  in  this 
investment;  and  we  are  not  disposed  to  disturb  the  finding  to  that 
effect  of  the  Judge  who  heard  all  the  proofs. 

As  these  bonds  were  taken  in  lieu  of  the  indebtedness  and 
stock  pledged  as  collateral  security,  they  stood  —  as  the  plaintifis 
are  willing  to  affirm  the  arrangement  —  as  the  stock;  and  the 
plaintiffs  are  entitled  to  receive  the  bonds  for  the  purpose  of  their 
security,  as  if  they  had  been  delivered  to  them  by  Qlen  and 
Chittenden. 

We  do  not  think  it  necessary  to  notice  other  points,  as  these 
views  are  conclusive  of  the  case  on  the  merits. 

Decree  affirmed. 

On  a  petition  for  rehearing,  the  following  opinion  was  delivered 
by  Baldwin,  J. —  Terky,  C.  J.,  concurring. 

We  deny  the  petition  for  a  rehearing.  Bobinson,  the  Adminis- 
trator, having  taken  the  credits  which  came  to  his  hands  as 
Administrator,  and  which  he  had  reason  to  believe  to  be  assets  of 
the  estate,  and  with  the  assent  of  the  agent  of  Wells,  Fargo  ft 
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Co.  turned  them  into  these  bonds,  is  entitled  to  his  commissions 
allowed  by  law  in  such  cases  —  just  as  if  these  credits  had  been 
in  the  form  of  promissory  notes  payable  to  Frierson,  and  the  Ad- 
ministrator had  collected  the  money  and  deposited  it.  The  law 
forced  him  to  hold,  protect,  and  guard,  the  fund  until  the  right  to 
it  was  determined,  and  it  is  just  and  legal  for  him  to  charge  for 
his  seryices  what  the  law  allows  him  to  charge  for  collecting  and 
disbursing  other  assets.  The  judgment  of  this  Court  wiU  be 
modified  accordingly. 


CHAS.  R.  SAUNDERS  v.  J.  P.  HATNES. 

Tbb  Act  glrlnf  Jnrltdictlon  ov«r  th«  tnbjeet  of  contested  atoettoBi  to  th«  Jndse 
of  the  County  Court,  Is  eonstttutlonal,  and  Dtttrlet  Judges  are  embraced 
within  It. 

Thla  Is  one  of  the  "special  cases/'  of  which  the  Constltntlon  prerldes,  that 

_,      the  Conntj  Judge  may  take  cognisance  when  authorised  hy  the  Legislature. 

The  ttict  that  the  candidate  rccelTing  the  highest  number  of  votes  at  an  elec- 
tion by  the  people,  Is  Ineligible,  aoes  not  give  the  office  to  the  next  highest 
on  the  list. 

IB  a  proceedlnif  to  contest  the  election  of  defendant  as  District  Judge,  the  In- 
eligibility of  the  candidate  recelying  the  highest  number  of  votes,  the  de- 
fendant Ming  next  on  the  Ust,  is  no  defense  —  because  this  matter,  if  true, 
could  not  protect  the  incumbent  from  the  consequences  4Kf  an  unauthor- 
ized possession  of  the  office. 

Qtutre:  Whether  the  place  or  employment  of  Inspector  of  Customs  Is  a  lucra- 
tiye  office,  under  the  United  Stetes,  within  the  Constitution  of  this  Stote. 

Appeal  from  the  County  Court  of  Klamath  County. 

TMb  was  a  proceeding  to  contest  fhe  election  of  defendant  as 
Judge  of  the  District  Courts  for  the  Eighth  District  It  was 
brought  before  the  County  Judge  of  Klamath  County^  one  of  flie 
counties  of  that  district 

The  nature  of  the  proceeding  is  stated  by  the  Court  Defend- 
ant demurred  to  the  complaint^  for  want  of  jurisdiction  in  the 
County  Court.  The  demurrer  was  oyermledy  and  an  answer 
filed  denying  knowledge  of  any  misconduct  in  the  oflBcers  of 
election^  averring  that  Turner  received  illegal  votes;  and  further, 
that  at  the  time  of  the  election  he  was  ineligible,  because  hold- 
ing a  lucrative  oflBce  under  the  XTnited  States,  to-wit:  the  office 
of  ''  Inspector  of  Customs/'  and  that  he,  the  defendant,  received 
the  highest  number  of  legal  votes. 

Belator  demurred  to  so  much  of  the  answer  as  set  up  the  il- 
legal votes  for  Turner,  and  his  ineligibility  because  an  **Inspeo 

Vol.  XTii.— 10 
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tor  of  Customs/'  The  demurrer  was  sustained.  The  decree 
below  was  in  favor  of  relator,  holding  Turner  to  be  entitled  to 
the  office.    Defendant  appealed. 

Eeydenfeldt,  for  Appellant. 

I.  The  County  Court  had  no  jurisdiotion  of  this  action  be- 
cause— 

1.  The  statute  only  confers  the  right  to  hear  contested  elec- 
tions to  an  office  to  be  exercised  in  and  for  such  county.  (Wood's 
Digest,  380,  Art.  2155,  Sec.  61.) 

2.  Th^  Constitution  gives  to  the  District  Court  jurisdiction  in 
all.  cases  in  law  and  equity  where  the  amount  in  controversy  ex- 
ceeds two  hundred  dollars. 

This  Court  must  judicially  take  notice  of  the  Act  creating  the 
Eighth  District,  whereby  the  salary  is  fixed  at  five  thousand  dol- 
lars; and,  therefore,  the  contest  .for  this  office  must  be  within  the 
jurisdiction  of  the  District  Court  (Wammack  v.  SoUoway,  8 
Ala.  31.) 

Contesting  an  election  is  not  a  ^special  case,*^  within  the 
meaning  of  the  Constitution;  it  is  only  another  form  of  trying 
the  title  to  the  office.  The  judgment  required  to  be  pronounced 
is,  '^annulling  and  setting  aside  such  election,"  '^declaring  the 
other  person  eleoted,"  **  the  commission  is  thereby  rendered  void 
and  the  office  vacant.''  (Wood's  Digest,  382,  Sees.  63,  64,  73; 
Parsons  v.  Tuolumne  Water  Works,  5  Cal.  43 ;  Broch  ei  al.  v.  Her- 
rick  et  al.  5  Id.  279.)  The  proceedings  here  bear  a  precise  re- 
semblance to  those  in  a  case  of  quo  warranto.  The  whole  effect 
of  the  statute  is  to  invest  in  the  County  Court  jurisdiction  in 
cases  of  quo  warranto,  allowing  those  inferior  Courts  to  deter- 
mine questions  affecting  property  of  greater  value  than  was 
designed  by  the  Constitution  to  be  entrusted  to  them  —  and  that, 
too,  in  cases  where  Courts  of  general  jurisdiction  had  always 
supplied  a  remedy,  and  the  proceedings  in  which  are  well  known 
features  in  their  framework. 

Kor  can  this  be  called  a  mere  contest  about  a  commission;  the 
statute  declares,  as  a  result  of  the  judgment,  that  ''the  office 
shall  become  vacant."  (Wood's  Dig.  382,  Sec.  73.)  It  is  settled 
that  it  is  the  appointment  or  election  which  confers  the  right, 
and  not  the  commission,  which  is  only  evidence  of  it     (Jeisr  v. 
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The  State,  1  McCord,  233;  State  y.  Lyle,  Id.  238;  Wammaek  ▼. 
EoUoway,  2  Ala.  31.)  The  contest,  therefore,  is  about  a  substan- 
tial right,  which  is  determined  by  the  judgment,  and  that  right 
is  the  right  to  hold  and  exercise  the  ofiBce,  and  enjoy  its  emolu- 
ments and  power.  To  leave  such  a  jurisdiction  with  the  County 
Court,  would  be  contrary  to  the  whole  current  of  decisions  of 
this  Court  defining  and  limiting  the  powers  of  the  various  Courts. 

II.  The  next  point  is,  that  the  Court  erred  in  sustaining  the 
demurrer  to  so  much  of  the  answer  as  set  up  the  fact  that  Turner 
was  at  the  time  holding  a  lucrative  office  xmder  the  Grovemment 
of  the  United  States,  and  was,  therefore,  ineligible.  This  was 
demurred  to  on  the  ground  that  it  waB  not  responsive  to  the 
relation.  Now  the  relation  alleges,  aB  the  only  reason  why  the 
defendant  was  not  entitled  to  the  office,  that  Turner  had  received 
8  larger  vote  —  if,  then.  Turner  was  not  eligible,  Haynes  was 
elected.  The  vote  for  Turner  was  a  blank,  and  thrown  away.  The 
very  question  came  up  in  Hatcheson  v.  TUden  dk  Bowhy,  (4  Harris 
ft  McHenry,  279 ;)  Spear  v.  Robineon,  (29  Me.  542.) 

If  the  allegation  set  up  in  the  answer  of  Haynes  be  tme,  it  is 
a  complete  bar  to  the  relation  —  Turner  was  not  eligible.  {Peo- 
ple V.  Whitman,  10  CaL  38;  Rodman  y.  Harcourt,  4  B.  Monroe, 
224.) 

Oregory  Tale,  for  the  Relator. 

Appellant  makes  two  objections  to  tiie  Jurisdiction  of  the  County 
Court: 

Ist.  That  the  statute  only  confers  the  right  to  hear  contested 
elections  to  an  office  to  be  exercised  in  and  for  such  county. 

2d.  That  the  Constitution  gives  to  the  District  Court  jurisdic- 
tion in  all  cases  in  law  and  equity  where  the  amount  in  contro- 
versy exceeds  two  hundred  dollars. 

Both  of  these  points  may  be  considered  as  settled  by  the  de- 
cision of  this  Court  in  Whipley  v.  McKune  (12  Cal.352). 

This  statute  was  enacted  in  1850,  and  ttie  mode  of  contesting 
an  election  for  the  office,  as  well  as  the  election,  has  remained 
unchanged,  except  by  the  amendments  of  the  Act  of  the  27th  of 
April,  1865  (p.  160), 

True,  the  word  "  county ''  only  is  used  in  Section  51  of  the  Act 
of  1850  (Wood^s  Digest,  580).    But  the  caption  of  that  section 
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is  general,  and  provides  for  '^  contesting  elections  other  than  for 
members  of  the  Legislature,  Governor,  and  Lieutenant-Qovemor* 
This  exception  necessarily  includes  the  o£Bce  of  District  Judge. 
He  is  a  county  officer  quoad  hoc;  so  with  respect  to  all  the  conntiei 
within  liis  district. 

Section  5  of  the  Act  of  1850  was  amended  by  Section  10  of 
the  Act  of. the  25th  of  April,  185 J,  (Ch.  16,)  by  extending  the 
time  for  filing  the  statement  to  forty,  instead  of  twenty,  days,  as 
the  Act  of  1850  provided.  The  word  "  district "  is  still  retained 
in  the  amendment  This,  with  the  caption  to  Section  51,  whidi 
is  really  a  part  of  the  law,  leaves  no  doubt  that  the  L^islatore 
intended  to  authorize  the  contest  of  district  o6Scers.  The  Con- 
stitution provided  for  determining  contests  for  the  office  of  Gor- 
emor,  Lieutenant-Governor,  and  members  of  the  Legislature.  This 
Act  was  intended  to  authorize  the  inquiry  as  to  all  other  offioem 
(See  Williams  v.  Walton,  9  Cal.  145.) 

It  is  not  admitted  that  this  proceeding  is  equivalent  to  an  in- 
formation in  the  nature  of  a  quo  warranto  to  try  title  to  an  ofiBoa 

The  Gk)vemment  is  not  a  party.  The  statute  gives  the  ri^t 
to  any  elector  to  make  the  statement  contesting  the  right  of  any 
one  claiming  to  have  been  elected,  or  of  the  validity  of  the 
whole  election.  The  party  claiming  the  office  adversely  need  not 
be  a  pariy  tQ  the  proceeding,  and  he  is  not  estopped  by  the  judgment 
any  more  than  the  Government  would  be.  There  need  be  no  r^ 
lator,  or  a  third  party.  The  statement  is  direct  to  the  Court, 
without  form,  embodying  the  facts. 

The  Government  is  an  indispensable  party  to  an  informatioii 
in  the  nature  of  a  quo  warranto.  At  common  law  it  was  a  writ 
of  right  for  the  King  against  the  usurper  of  an  office  franchise, 
or  liberty.  (3  Blac.  262.)  The  same  rule  is  applied  to  the  Oof- 
emment  of  tiie  United  States.  (Wallace  v.  Anderson,  6  Wheat 
292.)  The  writ  was  dismissed  for  the  want  of  jurisdiction*  Chief 
Justice  Marshall  said  that  '^  a  writ  of  quo  warranto  could  not  be 
maintained  but  at  the  instance  of  the  COvemmenf  (See,  also, 
Commonwealth  v.  Burrell,  7  Barr,  34;  Commonwealik  v.  Lex^ 
ingion,  etc.  6  B.  Monroe,  399;  Practice  Act,  Sec.  810;  8iaU  v. 
Hardie,  1  Iredell  Law,  42;  1  Blac.  Notes  66,  67.) 

The  writ  of  quo  wairanto  falling  into  disuse  gave  WfLj  to  an 
infoniiation    by   the   Attorney-General,  in  the  nature  of  a  fHi 
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warranto.  (8  Blac  262.)  But  there  is  one  fact  essential  to  the 
exercise  of  this  jurisdiction,  not  common  to  this  case  —  the  party 
must  not  only  claim  the  oflBce,  or  franchise,  but  he  must  be  actually 
exercising  its  duties  or  liberties.  (The  King  ▼.  WhiteweU,  5  Term 
Bep.  85;  Butter's  Nisi  Prvus,  London  Ed.  1791,  212.) 

This  common  law  rule  is  preserved  in  the  modem  cases.  (The 
Queen  v.  Blatter,  11  Adolph.  &  EL  505-608;  The  Same  v.  QuayU; 
Begina  ▼.  Armstrong,  34  Law  and  Eq.  390,  1856.)  TThis  case, 
then,  is  one  of  the  special  cases  named  in  our  Constitution.  (People 
V.  Scrugham,  20  Barb.  203-205.) 

The  first  leply  to  the  objection  based  on  Tamer's  ineligibility 
is,  that  the  answer  of  Haynes  does  not  state  the  emoluments  of 
the  office  held  by  Turner.  The  term  "lucrative  office^'  is  a  con- 
dtision  of  law.  It  is  said  that  he  held  the  office  of  Inspector  of 
Cnstoms,  but  avers  no  fact  as  to  the  emoluments. 

But  is  an  Inspector  of  Customs  such  an  officer  as  the  State 
Constitutioii  contemplates?  All  officers  under  the  Federal  Govern- 
ment, except  in  cases  where  the  Constitution  itself  provides,  ex% 
to  be  established  by  law,  {The  United  States  v.  Maurice,  2  Brock. 
96,)  and  they  must  be  appointed  by  the  President,  unless  in 
cases  where  Congress  by  law  vests  the  appointment  of  inferior 
officers  in  Courts  of  Law,  "  or  the  heads  of  departments.^' 

Chief  Justice  Marshall  says  in  that  case  that  an  office  is  defined 
to  be  "a  public  charge  or  employment;^  and  he  who  performs 
ihe  duties  of  the  office  is  an  officer.  And  although  an  office  is 
"  an  employment,''  it  does  not  follow  that  every  employment  is  an 
office. 

•  The  Act  of  the  2d  of  March,  1799,  (1  Stat  at  L.  641 ;  Brightly's 
Dig.  p.  319,  Sec.  3,)  provides  the  mode  of  appointing  Inspectors, 
in  the  section  defining  the  duties  of  Collectors.  They  ^  shall, 
with  the  approbation  of  the  principal  officer  of  the  treasury  depart- 
ment, employ  proper  persons  as  Weighers,  Gangers,  Measurers,  and 
Inspectors,  at  the  several  ports  within  their  districts."  By  Sec- 
tion 3«1.  of  the  Act  fixing  compensation  at  two  dollars  per  day, 
authority  is  given  to  employ  ^  occasional  Inspectors ; "  and  by  Sec- 
tion 41,  where  the  compensation  is  increased  fifty  per  cent  ''per- 
sons  employed  *a8  occasional  Inspectors,''  are  mentioned. 

In  the  case  of  The  United  States  v.  Wood,  (2  Oallison,  S61,) 
Judge  Btorj  decides  that  the  office  is  hdd  at  the  pleasoxe  of  flis 
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Collector,  and  ceases  at  his  death,  resignation,  or  removal.  (See 
also  Respublica  y.  Dallas,  3  Yeates,  314,  315;  17  S.  &  R.  219.) 

This  employment  being  at  the  mere  will  of  the  Collector,  and 
probably  an  ^'occasional''  employment  besides,  no  information 
would  lie  at  the  instance  of  the  Oovenmient  for  an  alleged  nsiir- 
pation  of  its  duties. >   {State  ▼.  Champlin,  2  Bailey,  223.) 

It  is  argued  that  all  votes  cast  for  Turner  were  so  many  blankB, 
and  count  for  Haynes.  This  is  not  the  law  of  this  State.  The 
Legislature  ruled  on  this  question  in  the  Duncombe  case  at  the 
present  session.     (See,  also.  Whitman's  case.) 

The  rule  is,  that  a  candidate  holding  the  federal  ofBce  is  not 
ineligible,  but  that  he  cannot  hold  both  the  federal  and  State  oflSce; 
the  acceptance  of  the  last  is  not  forbidden,  but  the  effect  of  the 
acceptance  is  to  vacate  the  first.  (4  Md. ;  Rodman  y.  Harcourt,  4 
B.  Monroe,  226.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tbbst,  C.  J« 

concurring. 

This  was  a  proceeding  under  the  Statute  of  1860,  (Wood's  Dig. 
389,)  for  contesting  the  election  of  defendant  as  Judge  of  the 
District  Court  for  the  Eighth  District  It  was  brought  before 
the  County  Judge  of  Klamath  County,  one  of  the  counties  of  that 
district. 

The  grounds  of  the  contest  are  misconduct  in  tiie  ofiScers  con- 
ducting  the  election,  whereby  the  defendant  was  improperly  re- 
turned as  elected,  when  one  of  his  competitors  received  the  highest 
number  of  legal  votes. 

1.  The  first  point  made  by  the  Appellant  is,  that  the  County 
Judge  had  no  jurisdiction  to  tiy  a  contested  election  for  District 
Judge;  but  that  his  jurisdiction  is  limited  to  county  officers. 

The  case  of  Whipley  v.  McKune  was  brought  before  the  County 
Judge,  though  but  one  county  composed  the  Sixth  District  In 
that  case,  however,  no  point  was  made  as  to  the  jurisdiction  of 
the  Judge. 

The  statute  evidently  designed  to  afford  a  new  and  sommaiy 
remedy  in  cases  of  contested  elections,  applying  to  all  offices  filled 
by  popular  vote,  except  those  elected  by  the  State  at  large.  The 
general  election  law  is  divided  into  chapters,  each  entitled  of 
the  subject  matter,  which  titles  seem   to  be  parts  of  the  Act 
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After  prescribing  the  general  machinery  of  elections,  follows 
chapter  six,  entitled  "Contesting  elections  other  than  for  mem- 
bers of  the  Legislature,  Governor,  and  tieutenant-Qovemor.'* 
The  first  section  of  this  chapter  provides,  "that  any  elector  of 
the  proper  county  may  contest  the  right  of  any  person  declared 
duly  elected  to  an  office  to  be  exercised  in  and  for  said  county.'' 
This  language,  it  is  true,  is  not  as  clearly  expressive  of  the  legis- 
lative intent  to  include  the  office  of  District  Judge  within  its 
purview  as  might  be  wished.    - 

The  Judge  of  the  District  Court  unquestionably  exercises  his 
office  in  and  for  each  county  of  his  district,  though  it  is  very  true 
that  his  jurisdiction  is  not  confined  to  any  one  county  of  his  dis- 
trict. The  verbiage  is  peculiar;  if  the  intent  were  to  limit  the 
operation  of  the  Act  to  county  offices,  it  would  have  been  a 
simple  mode  of  expression  to  say  that  an  elector  for  any  county 
may  contest  the  right  of  any  one  declared  elected  to  any  county 
office  of  the  county  of  the  elector's  residence.  But  when,  in  ad- 
dition to  this,  we  see  a  remedy  of  this  same  general  character 
provided  for  all  other  officers,  except  State  officers,  and  the  title 
of  the  chapter  —  not  of  the  general  Act  —  is  as  we  have  stated, 
and  when,  further,  the  words  certainly  embrace  the  case  of  a 
District  Judge,  when  the  county  comprises  his  district  —  the  con- 
clusion would  seem  to  be  that  the  statute  meant  to  embrace  the 
case.  Closer  examination  of  the  Act  confirms  this  view.  The 
language,  "Any  elector  of  the  proper  county  may  contest  the 
right,  etc.,  to  an  office  to  be  exercised  in  and  for  such  county.** 
The  next  clause  of  the  same  section,  which  applies  to  the  town- 
ship Offices,  uses  different  language:  *'Any  elector  of  a  township 
may  contest  the  right  of  any  person  declared  duly  elected  to  any 
office  in  and  for  such  township.**  Why  this  distinction  in  the 
phraseology,  if  it  were  intended  to  confine  the  contest  to  county 
and  township  officers?  But  Section  56  of  the  Act  seems  to  re- 
move all  difficulty,  for  it  provides  that  no  person  shall  be  com- 
petent to  contest  any  election  unless  he  is  a  qualified  elector,  of 
the  district,  county,  or  township,  in  which  the  office  is  to  be  ex- 
ercised. The  word  "district**  here,  evidently,  from  the  colloca- 
tion  of  the  words,  does  not  refer  to  any  electoral  divisions  of  a 
eonntj  or  a  township,  but  to  such  a  division  of  the  State.  And 
hy  Section  73,  ^When  the  election  is  annulled  and  no  appeal, 
the  certificate  ox  commission  shall  be  rendered  valid." 
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"SoWy  no  commissions  issue  to  connty  officers  except  to  the 
County  Judge,  who,  of  course,  could  not  sit.  on  his  own  case, 
and  therefore  is  not  'within  the  Act>  and  hence  it  would  seem 
that  the  District  Judge  was  meant  to  he  included,  aa  the  only 
officer  to  whom  this  expression  would  apply.  A  close  examina- 
tion of  the  seventy-four  sections  of  this  Act  fails  to  show  any 
single  expression  which  indicates  that  the  intent  was  to  embrace 
only  county  officers  within  the  statute.  On  the  contrary,  gen- 
eral expressions  are  used,  which  embrace^  without  straining,  the 
office  in  question.  It  is  true  that  some  embarraasments  may 
arise  in  contesting  elections  in  one  county  when  the  result  of 
the  entire  election  depends  on  the  returns  or  acts  done  or  omit- 
ted in  other  counties;  but  this  same  difficulty  exists  in  proceed- 
ings by  quo  v/arranto.  And  the  fact  that  the  Judge  of  the  Dis- 
trict Court  is,  or  may  be,  a  party  to  this  proceeding,  may  have 
been  an  additional  reason  for  embracing  the  case  within  this 
special  jurisdiction. 

2.  It  is  objected  that  this  Act  is  unconstitutional.  The  grounds 
of  this  objection  are,  that  by  the  Constitution,  jurisdiction  is 
given  to  the  District  Courte  in.  all  cases  of  law  and  equity  where 
the  amount  in  controversy  exceeds  two  hundred  dollars.  Con- 
ceding, for  the  argument,  that  an  office  like  this  has  an  ascer- 
tained value  as  property,  yet  the  argument  cannot  be  maintained. 
This  proceeding  is  not  according  to  the  course  of  the  common 
law;  it  gives  new  rights  and  remedies.  By  the  common  law  an 
election  could  not  be  contested  by  an  elector.  The  Government 
Snight,  by  proceeding  of  quo  warranto,  eject  an  intruder  from 
office;  but  this  it  .did  by  virtue  of  its  sovereign  power,  and-  by  a 
process  analogous  te  a  criminal  prosecution. 

The  Statute  of  1850  creates  a  special  proceeding,  wholly  dis- 
tinct in  form,  and  substantially  different  from  this  common  law 
remedy.  It  appoints  a  tribunal  for  settling  these  peculiar  con- 
troversies. This  is  one  of  the  ''special  cases**  for  which  the 
Constitution  hat  provided  tiiat  the  County  Judge  may  take 
cognizance  of  by  legislative  direction.  It  is  an  inquisition  of 
office,  as  much  within  the  jurisdiction  of  this  officer  as  would  ba 
a  writ  of  ad  quod  damnum,  or  of  lunacy,  or  insolvent  piooeedings, 
or  forcible  entry  and  detainer.  And  tha  mere  fact  that  a  peco- 
niary  intereat,  over  two  hundred  doUais  in  valuer  might  be  ind- 
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dentally  affected,  is  no  reason  why  the  jnrisdiction  should  be 
denied. 

3.  The  next  error  assigned  is,  the  sustaining  of  the  demurrer 
to  so  much  of  defendant's  answer  as  sets  up  this  defense:  '^And 
for  further  answer,  the  defendant  says  that  all  of  the  votes  of 
said  election,  cast  for  said  Turner,  are  null  and  void,  for  he 
charges  that  the  said  Turner  was,  at  the  time  of  the  alleged  elec- 
tion, ineligible  to  the  oflBce  of  District  Judge,  for  that  the  said 
Turner,  for  a  long  time  previous  to,  and  on  the  said  first  Wednes- 
day of  September,  1858,  held,  and  at  the  present  time  holds,  the 
oflBce  of  Inspector  of  Customs  for  the  port  of  Trinidad,  in  the 
State  of  California,  and  that  said  office  was,  at  the  time  of  said 
election,  and  is,  a  lucrative  office  under  the  Government  of  the 
United  States,  and  defendant  says  he  received  the  highest  number 
of  legal  votes  for  the  office  of  Judge,*'  etc. 

It  will  be  observed  that  the  point  of  this  defense  is,  that  the 
votes  cast  for  Turner,  supposing  he  received  the  highest  number, 
were  nullities,  because  of  his  assumed  ineligibility.  But  we  do 
not  so  consider.  Although  some  old  cases  may  be  found  affirm- 
ing this  doctrine,  we  think  that  the  better  opinion  at  this  day  is, 
that  it  is  not  correct. 

The  celebrated  controversy  in  the  British  Parliament  between 
Wilkes  and  Luttrel  has  given  rise  to  much  discussion;  and  the 
opinions  of  jurists  and  statesmen  have  been  somewhat  divided. 
But  the  prevailing  opinion,  English  and  American,  of  modem 
times,  seems  to  be  against  the  precedent  established  in  that  case. 
In  the  case  of  Whitman  and  Melony,  (10  Gal.  38)  Mr.  Justice 
Field  clearly  intimates  his  opinion  in  favor  of  the  principle  that 
the  votes  given  for  an  ineligible  candidate  are  not  to  be  counted 
for  the  next  highest  candidate  on  the  poll.  In  The  State  of  Wis- 
consin V.  OUes,  (1  Chandler,  117,)  the  same  doctrine  is  held;  and  it 
is  enforced  by  the  Judges  of  the  Supreme  Court  of  Maine,  in  their 
opinion,  to  be  found  in  38  Maine  Rep.  597. 

Our  legislative  precedents  seem  to  be  the  same  way.  ITpon 
principle,  we  think  the  law  should  so  be  ruled.  An  election  is  the 
deliberate  choice  of  a  majority  or  plurality  of  the  electoral  body. 
This  is  evidenced  by  the  votes  of  the  electors.  But  if  a  majority 
of  those  voting,  by  mistake  of  law  or  fact,  happen  to  cast  their 
votes  upon  an  ineligible  candidate^  it  by  no  means  follows  that 
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the  next  to  him  on  the  poll  should  receive  the  o£Sce.  If  this  be 
90,  a  candidate  might  be  elected  who  received  only  a  small  por- 
tion of  the  votes^  and  who  never  could  have  been  elected  at  all 
but  for  this  mistake.  The  votes  are  not  less  legal  votes  because 
^ven  to  a  person  in  whose  behalf  they  cannot  be  counted;  and 
the  person  who  is  the  next  to  him  on  the  list  of  candidates  does 
not  receive  a  plurality  of  votes  because  his  competitor  was  ineli- 
gible. The  votes  cast  for  the  latter,  it  is  true,  cannot  be  counted 
for  him;  but  that  is  no  reason  why  they  should,  in  effect,  be 
counted  for  the  former,  who,  possibly,  could  never  have  received 
them.  It  is  fairer,  more  just,  and  more  consistent,  with  the  theon- 
of  our  institutions,  to  hold  the  votes  so  cast  as  merely  ineffectual 
for  the  purpose  of  an  election,  "than  to  give  than  the  effect  of 
disappointing  the  popular  will,  and  electing  to  office  a  man  whose 
pretensions  the  people  had  designed  to  reject 

This  view  disposes  of  the  whole  matter  of  the  demurrer;  for 
the  matter  set  up  was  no  defense  to  the  petition  if  it  were  suf- 
ficient to  defeat  the  election  of  Turner.  For  it  was  not  neces- 
sary to  a  judgment  against  the  defendant  in  this  proceeding,  that 
Turner  should  show  any  claim  to  the  office;  it  was  enough  that 
the  defendant  had  none. 

But,  in  order  to  terminate  this  controversy,  we  have  examined 
file  sufficiency  of  this  matter  of  defense  as  affecting  the  right  of 
Turner.  The  Constitution  declares  that  any  person  holding  a 
lucrative  office  under  the  Federal  Government  shall  be  ineligible 
to  a  State  office.  Some  question  has  been  made  whether  thia 
provision  is  anything  more  than  a  provision  forbidding  the  ac- 
ceptance of  the  State  office  when  the  disqualifying  fact  exists. 
(See  4  B.  Monroe,  225.)  But  we  assume,  as  seems  to  be  in- 
timated in  Whitman  and  Melony^s  case,  that  the  fact  creates  an 
incapacity  to  be  elected  to  the  office.  The  question  arises,  is 
this  place  or  employment  of  Inspector  of  the  Customs  a  lucra- 
tive office  under  the  Government  of  the  United  States.  An  In- 
spector of  Customs,  under  the  Federal  law,  seems  to  be  an  em- 
ployee of  the  Collector  of  the  district,  appointed  by  him  and 
removable  at  his  pleasure.  (2  Gall.  361.)  The  Act  of  Congresa 
of  2d  March,  1799,  (1  U.  S.  St.  at  Large,  641,)  defining  the  duties 
of  Collectors,  says  they  shall,  with  the  approbation  of  the  prin- 
cipal officer  of  the  Treasury   Department,   employ   proper  per- 
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sons  as  Weighers,  Gaugers,  Measurers,  and  Inspectors,  at  tbe 
seyeral  ports  within  th^  districts.  This  Act  fixes  the  compen- 
sation at  two  dollars  per  day;  it  is  now,  we  believe,  three  dd.- 
lars.  By  Section  41,  authority  is  given  to  employ  '^  occasional 
Inspectors.'' 

An  analogous  provision  to  onrs  exists  in  the  Pennsylvania  laws. 
In  Commonwealth  v.  Binns,  (17  Sergeant  &  Bawle,  220,)  the 
whole  question  is  discussed  with  great  learning  and  ability,  and 
it  is  there  held  that  a  Government  Printer  was  not  within  the 
meaning  of  the  Act 

In  United  States  v.  Maurice,  (2  Brock.  R.  96,)  Chief  Justice 
Marshall  gives  the  definition  of  an  office:  ^Federal  officers,  ex- 
cept in  cases  where  the  Constitution  itself  provides,  are  to  be 
established  by  law,  and  officers  must  be  appointed  by  the  Presi- 
dent, unless  in  cases  where  Congress,  by  law,  vests  the  appoint- 
ment of  inferioi^  officers  in  Courts  of  Law,  or  in  the  heads  of 
departments;  and  further,  that  an  office  is  defined  to  be  a  public 
charge  or  employment,  and  he  who  performs  the  duty  of  the 
office  is  an  officer.  And  although  an  office  is  an  emplo3rment,  it 
does  not  follow  that  every  employment  is  an  office/' 

We  see  no  more  reason  for  holding  that  an  Inspector  is  an 
<^cer  than  a  Weigher,  Measurer,  Clerk,  Printer,  Drayman,  Porter, 
or  other  employee,  dependent  for  his  wages  upon  his  labor,  and  for 
his  employment,  upon  the  pleasure  of  a  subordinate  officer  of  the 
Government. 

Judgment  affirmed. 

On  petition  for  rehearing,  the  following  opinion  was  delivered 
by  Baldwin,  J. —  Tebry,  C.  J.  concurring: 

We  havQ  given  the  argument  of  the  Appellant's  counsel  n  re- 
consideration, as  desired.  We  adhere  to  the  positions  in  our 
former  opinion:  Isi  That  the  Act  giving  this  jurisdiction  over 
the  subject  of  contested  elections  to  the  Judge  of  the  County 
Court  is  constitutional,  and  that  Judges  of  the  District  Court  are 
embraced  within  it.  2d.  That  the  fact  that  the  highest  candi- 
date is  ineligible,  does  not  give  the  election  to  the  next  on  the 
list.  3d.  That  the  special  defense  set  up  in  the  answer  —  the  in- 
eligibility of  Turner  —  was  no  bar  to  the  proceeding,  because 
this  matter,  if  true,  did  not  protect  the  incumbent  from  the 
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sequences  of  an  unauthorized  possession  of  the  office.  But  it  was 
not  necessary  to  hold^  in  order  to  decide  the  case  before  us,  that 
the  place  or  employment  of  Inspector  of  Customs  was  not  an  office 
under  the  United  States^  within  the  meaning  of  the  Constitution 
of  the  State.  Neither  the  Government,  nor  Judge  Turner,  the 
claimant  of  this  judicial  office,  is  before  us,  and  therefore,  neither 
could  be  bound  by  the  judgment  of  the  County  Judge,  which  only 
determines  that  the  defendant  is  not  entitl^  to  tiie  office,  and 
furnishes  the  Executive  with  ffrima  facie  evidence  that  Judge 
Turner  is.  The  forcible  argument  addressed  to  us  by  the  defend- 
ant's counsel  suggests  sufficient  doubts  of  the  correctness  of  the 
last  proposition  of  the  opinion,  to  leave  the  question  open  and 
xmdecided  until  a  case  shall  be  presented  directly  raising  it,  and 
all  the  facts  touching  the  matter  brought  out,  and  an  opportunity 
be  afforded  for  fuller  consideration.  We,  therefore,  deny  the  prayer 
of  the  petition  for  a  rehearing,  but  modify  the  opinion  in  the  man- 
ner  suggested.' 


BTJENETT  v.  WHITESIDE8  si  als. 

Ax  Injnnctloii  ought  not  to  be  granted,  nnlesi  eqnitable  drcnmttuieflt,  btjond 
the  mere  aUegatlon  of  irreparable  InJarVt  be  shown  —  as  insolTencr,  Impedi- 
ments to  a  Judmnent  at  law,  or  to  adequate  legal  relief,  or  a  threatened 
deetniction  of  the  property,  or  the  like. 

The  entire  equity  of  the  bill  in  this  case  being  denied  in  the  answary  and  tksft 
being  no  support  of  the  bill,  the  injunetloa  waa  dlMolved. 

Appeal  from  the  Tenth  District 

The  case  is  stated  by  the  Court 

Mesick  dk  Swezy,  for  Appellant,  to  the  point  tiiat  the  diversion 
of  water  from  plaintiff's  ditch  was  a  nuisance  within  the  power 
of  the  Court  to  enjoin,  cited  Bear  Biver  and  Avburn  Water  Minmg 
Co,  V.  York  Mining  Co.  8  Cal.  827;  Tuolumne  Water  Oo.  v. 
Chapman  et  al.  Id.  392;  Willard's  Eq.  Juris,  392;  Stoiy^s  Eq. 
Juris.  Sees.  926-927;  3  Daniel's  Ch.  Plead,  and  Prac.  side  p. 
1869;  Robinson  v.  Bryan,  1  Bro.  Ch.  Bep.  side  p.  688,  and  Note; 
4  Coke,  89;  Dyer^  248;  2  John.  Ch.  Bep.  166,  and  Cases  dted;  3 
Paige's  Ch.  Sep.  677;  Park  v.  Kildam,  8  Cal.  77;  and  to  the 
point  that  the  complaint  showed  sufficiently  that  the  contiiitt- 
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ance  of  the  diversion,  as  fhreatened  by  the  ^fendants,  would 
produce  irreparable  injury,  and  render  the  plaintiffs  ditch  prop- 
•erty  worthless;  Crocker  ei  al.  V.  Simpson  et  ai.  7  Cal.;  Merced 
Mining  Co.  v.  Fremont,  Id.  319.  The  insolvency  of  defendants 
18  immaterial.  The  plaintiff  was  entitled  to  the  injunction  dur- 
ing the  litigation.  (Practice  Act,  Sec  118,  Sub.  2;  Ryder  w. 
Beniham,  1  Vesey,  Jr.  543;  6  Met  126.) 

Beardan,  Mitchell  &  8mk\  for  Bespondent 

1.  To  authorize  the  issuance  of  an  injunction,  there  must  be 
such  an  injury,  as  from  its  nature  is  not  susceptible  of  being  ade- 
quately compensated  for  in  damages.  (3  Daniel's  Ch.  Prac.  and 
Plead.  1859;  Dana  v.  Valentine,  5  Met  8;  Ingrahaan  v.  Dunnell, 
6  Id.  118;  2  Story's  Eq.  Juris.  Sec.  925.)  2.  Plaintiff's  right  to 
the  use  of  the  water  was  undetermined,  and  an  injunction  should 
issue  in  such  a  case  only  when  the  right  to  its  enjoyment  was  not 
disputed.  (Gardner  v.  Trustees  of  Newburgh,  2  Johns.  Ch.  165; 
Van  Bergen  v.  Van  Bergen,  2  Johns.  Ch.  272 ;  Middleton  v.  Franh-- 
lin,  3  Cal.  238 ;  Hart  v.  MoAfor  of  Albany,  3  Paige,  213 ;  Corporor 
tion  of  New  York  v.  Mapes,  6  Johns.  Ch.  46;  Attorney-General  v. 
Hunt,  1  Dev.  Eq.  12.)  3.  The  granting  and  continuance  of  an  in- 
junction lies  in  the  sound  discretion  of  the  Court  (Roberts  v. 
Afiderson,  2  Johns.  Ch.  202 ;  Hilton  v.  Earl  of  Oranville,  Cr.  and 
Ph.  283;  James  v.  Lamley,  2  Iredell's  Eq.  278.)  The  injunction 
was  properly  dissolved  because  the  equities  of  the  bill  were  de- 
nied by  the  answer.     (Morse  v.  Terrell,  1  Kelly,  7.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tsbbt,  0. 
J.  concurring. 

This  appeal  is  from  an  order  dissolving  an  injunction.  Tlie 
injunction  was  granted  to  restniin  the  defendants  from  diverting 
the  water  of  a  certain  stream  from  the  plaintiff's  ditch,  the  plain* 
tiff  claiming  a  prior  appropriation  and  averring  irreparable  in- 
jury. The  answer  denies  the  equity  of  the  bill,  averring  that  tiie 
ditch  of  defendant  only  diverted  the  water  not  appropriated  by 
the  plaintiff.  The  fact  further  appears  that  the  ditch  of  defend- 
ants has  been  constructed  for  several  years  within  the  knowl- 
edge  of  the  plaintiff.  The  motion  was  heard  on  complaint  and 
snswer.    n^iere  Is  no  allegation  of  the  insohreney  of  defendants. 
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nor  that  they  will  not  be  able  to  answer  all  damages  recoverable 
at  law,  nor  any  peculiar  grounds  shown  why  a  recovery  could 
not  be  had  at  law  for  these  damages. 

It  presents  the  naked  case  of  a  daim  of  property  and  for  dam- 
ages made,  and  this  daim  d^ied,  and  no  proof  of  the  daim;  and 
no  showing  of  irreparable  damage  nor  equitable  circumstances 
calling  for  the  interposition  of  the  restraining  power  of  the 
Court,  Prima  facie,  the  party  in  possession  of  this  water  is  at 
least  as  much  entitled  ix>  the  property  as  a  daimant  out  of  pos- 
session ;  and  the  answer  of  the  defendants  as  much  proof  of  the 
defendants'  right  as  the  complaint  of  the  plaintiff  is  evidaice  of 
his  right  The  granting  and  dissolving  of  injunctions  is  very 
much  a  matter  of  discretion,  but  this  discretion  must  be  regu- 
lated by  sound  and  just  rules.  For  a  Court  of  Chancery  to  in- 
terpose in  such  a  case  as  this,  might  lead  to  the  veiy  hardships 
and  irreparable  injury  which  is  the  ground  of  the  daim  of  plain- 
tiff to  its  interference.  It  ought  not  to  interpose,  unless  under 
very  peculiar  circumstances,  when  long  delays  haye  intervened 
since  the  alleged  injury  or  cause  of  it  existed ;  nor  ought  it  to  in- 
terpose imless  some  equitable  circumstances  beyond  the  general 
allegation  of  irreparable  injury  be  shown  —  such  as  insolvency,  or 
impediments  to  a  judgment  at  law,  or  to  adequate  legal  relief- 
er a  threatened  destruction  of  the  property  or  the  like.  But  it 
is  enough  for  this  case  to  hold  that  as  the  entire  equity  of  the 
bill  is  denied  in  the  answer,  and  there  is  no  support  of  the  bill* 
the  injunction  should  be  dissolved.  (Oardner  v.  Perkins^  9  Cal. 
653.) 

<We  understand  that  to  be  this  case. 

Judgment  affirmed. 


PARTBIDGE  v.  McKIlTNET  et  Os. 

An  question  ai  to  the  neeesslty  of  recording  mlnliig  eUtma 
Appbal  from  the  Ninth  District. 

This  case  is  reported  in  12  CaL 
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On  a  rehearing,  the  following  opinion  was  deUveied  by  Baid- 
wiN,  J. —  Terry,  C.  J.  concurring: 

In  this  case  a  rehearing  was  granted.  An  opinion  was  ren- 
dered by  Mr.  Justice  Burnett,  and  concurred  in.  We  think,  on 
a  re-examination,  that  this  opinion  is  correct  on  the  proposition 
before  the  Court ;  but  that  it  is  not  necessary  to  express  any  opinion 
as  to  the  necessity  of  recording  mining  claims.  That  question 
is  reserved.  With  this  qualification,  we  adopt  that  opinion,  and 
the  result  of  it,  as  the  judgment  of  the  Court 

Ordered  accordingly. 


STATE  OF  CALIFOBNIA  v.  BOGEBS,  Adm'r,  Etc. 

TBI  CoDBtltutlon  Is  not  a  grsnt  of  power  or  an  enabling  act  to  the  Legislator^ 
It  Is  a  limitation  on  the  general  powers  of  a  leslslatlTS  character,  and 
restrains  only  so  fsr  as  the  restriction  appears,  either  by  express  terms  or 
by  necessary  Inference. 

Tbe  Act  of  April  10th,  1SS6.  permitting  non-resident  aUens  to  Inherit  real  and 
personal  estate,  is  constitutional. 

Ilie  Constitution  (Art  I,  Sec  17)  gives  the  hona  fide  resident  alien  certain 
rights,  which  may  be  enlarged,  but  cannot  be  abridged  bj  the  Leglslatort. 

Appeal  from  the  Fourth  District 

The  Attorney-General  filed  in  the  Fourth  District  an  informa- 
tion, setting  forth  that  David  Morgan  and  Isaac  Levick  had  died 
seized  of  certain  real  estate^  situated  in  the  dty  of  San  Francisco, 
without  heirs  capable  of  inheriting,  and  claimed  that  the  estate 
had  escheated  to  the  State. 

The  Administrator  and  terre-tenants  put  in  an  answer  deny- 
ing the  facts  stated  in  the  information,  and  also  set  forth  that 
there  were  heirs  who,  at  the  time,  were  non-resident. 

Two  of  the  heirs  of  David  Morgan,  by  their  Attorneys  in  fact, 
filed  a  demurrer,  on  the  ground  that  no  cause  of  action  had  ac- 
crued to  the  State,  inasmuch  as  five  years  had  not  elapsed  since 
they  had  inherited  the  same.  This  demurrer  the  Court  over- 
ruled. An  answer  was  then  put  in,  to  which  a  demurrer  was  in- 
terposed, and  this  was  also  overruled.  From  this  order  the  appeal 
is  taken. 

Thomas  H,  Williams,  Attomey-Gteneral,  and  B.  8,  Brooks,  for 
Appellant    !•  The  right  of  the  State  to  succeed  to  all  lands  or 
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other  property  for  which  there  are  no  heirs  is  not  derived  from 
the  common  law.  We  do  not  derive  it  from  the  feudal  system. 
(4  Kent  Com.  423,  et  seq.) 

''It  is  clear  by  the  common  Uw  that  an  alien  can  take  lands 
by  purchase,  though  not  by  descent,  or  in  other  words,  he  cannot 
take  by  the  act  of  the  law,  but  he  may  by  the  act  of  the  party. 
The  principle  has  l>een  settled  in  the  year  books,  and  has  been 
uniformly  recognized  as  sound  law  from  that  time/*  (11  Hen. 
ly.  26;  12  Hen.  IV.  20;  Co.  Litt  2  b.;  Jac.  Law  Die.  "Alien;" 
Fairfax,  Devisee  v.  Hunter'a  Lessee,  7  Cranch,  603;  8.  P.  Daw- 
son's Lessee  v.  Godfrey,  4  Cranch,  321 ;  Craig  v.  Radford,  8  Wheat 
594;  Orr  v.  Hodgson  et  al.  4  Wheat.  433;  9  ^eat  354;  11  Wheat 
332;  3  Peters,  126;  6  Peters,  162;  Orr  v.  Hodgson  et  al.  4  Wheat 
453 ;  Blight's  Lessee  v.  Rochester,  7  Wheat  535 ;  Peofle  ▼.  Conhlin, 
2  Hill,  71.)  If  the  disability  of  the  alien  to  inherit  depended 
entirely  upon  the  common  law,  the  disability  created  by  the 
adoption  of  the  common  law  would  be  removed  by  a  subsequent 
statute  introducing  a  different  rule;  and  such,  it  is  contended,  is 
the  effect  of  the  Statute  of  April  19,  1856.  It,  therefore,  becomes 
necessary  to  inquire  whether  that  law  is  constitutional. 

The  Constitution,  Art  I,  Sec.  17,  says :  "  Foreigners  who  are, 
or  may  hereafter  become,  lona  fide  residents  of  this  State,  fl^all 
enjoy  the  same  rights  in  respect  to  the  possession,  enjoyment,  and 
inheritance,  of  property,  as  native-bom  citizens.** 

The  Court  in  the  case  of  Farrell  and  Wife  v.  Enright,  (12  Cal. 
450,)  hold  language  decisive  of  the  point  in  question.  In  that 
case  the  intestate  died  16th  April,  1850.  The  plaintiff  was  at 
that  time  a  non-resident  alien.  The  Court  held  that  the  plaintiff 
could  not  recover.  There  the  death  occurred  after  the  adoption 
of  the  common  law,  and  before  the  passage  of  the  Act  of  April 
19,  1856, 

One  position  assumed  by  the  counsel  for  the  Bespondent,  is 
by  this  decision  disposed  of  —  that  is,  that  the  Eespondents  can 
become  bona  fide  residents  within  the  meaning  of  the  Constitu- 
tion after  the  descent  cast;  and  it  is  settled  that  the  capacity  to 
take  or  hold,  depends  upon  the  status  of  the  claimant  at  the  time 
of  the  descent  cast 

But  in  order  to  get  a  proper  construction  of  this  dause  of  the 
Constitution,  it  is  necessary  to  ascertain  what  was  the  status  of 
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the  alien  at  the  moment  of  its  adoption,  and  thereby  to  discover 
in  what  status  it  left  the  non-resident  alien.  The  decision  which 
I  have  above  quoted,  declares:  "  The  clause  o^  the  Constitution 
cited,  only  removes  the  disability  of  alienage  to  such  foreigners 
as  are  bona  fide  residents;  it  leaves  the  rights  of  non-resident  for- 
eigners in  respect  to  real  property  as  it  exists  at  the  common 
law/'  This  is  the  very  point  in  dispute.  Whether  at  the  time  of 
the  adoption  of  the  Constitution,  aliens  were  disabled  to  inherit, 
and  the  Constitution  removed  an  existing  disability,  or  whether, 
as  the  Bespondent  contends,  there  was  then  no  such  disability^ 
and  the  clause  of  the  Constitution  only  imposed  upon  the  Legis- 
lature a  restraint  from  creating  the  disability  in  the  expressed 
cases,  and  left  the  rest  to  the  discretion  of  the  Legislature  —  or 
whether  it  **  left  tibe  rights  of  non-resident  foreigners,  in  respect 
to  f eal^  property,  as  it  exists  at  the  common  law.'' 

Whether  the  common  law  was  in  any  respect. in  operation  at 
the  time  of  the  adoption  of  the  Constitution,  admits  of  argument 
As  a  rule  of  decision  as  to  private  rights,  it  was  not  in  force 
until  the  adoption  of  the  common  law  by  the  Legislature.  But 
in  respect  to  political  rights,  it  was  in  force.  In  all  cases  where 
clauses  of  the  Federal  or  State  Constitutions  are  ccmstrued,  con- 
stant reference  is* made  to  the  common  law  to  ascertain  the 
staiiLs  of  the  subject  matter  at  the  time  of  the  adoption  of  the 
constitutional  provision.  ''By  the  rules  of  construction,  hereto- 
fore adopted,  this  dause  negatives  any  supposed  rights  which 
non-resident  aliens  would  otherwise  have  to  inherit."  "We  are 
of  opinion  that  the  Constitution  expressly  prohibits  the  plain- 
tiffs from  inheritance,  and  that  being  thus  incapacitated,  they 
cannot  maintain  an  action  of  ejectment,  and  that  their  rights 
have  not  been  enlarged  in  this  respect,  by  trealy."  (Siemssen  v. 
Bofer,  6  Cal.  250.) 

.  If  the  clause  in  question  negatives  any  supposed  rights  of  non- 
resident aliens  to  inherit,  and  expressly  prohibits  them,  accord- 
ing to  the  rules  of  construction  heretofore  adopted  by  this  Court, 
it  is  not  in  the  power  of  the  Legislature  to  remove  the  negation 
or  prohibition.    (Sedgwick  on  Stat  and  Con.  L.  493.) 

The  alien  has  no  rights  in  regard  to  the  real  property  within 
a  State  except  such  as  are  expressly  given  by  flie  State.  His 
status  at  the  time  of  the  formation  of  tiie  State  is,  in  this  respect^ 

Vol.  ZIHw— n 
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"Sow,  no  commissions  issue  to  county  o£5cers  except  to  the 
County  Judge,  who,  of  course,  could  not  sit-  on  his  own  case, 
and  therefore  is  not  *within  the  Act>  and  hence  it  would  seem 
that  the  District  Judge  was  meant  to  be  included,  as  the  only 
officer  to  whom  this  expression  would  apply.  A  close  examina- 
tion of  the  seventy-four  sections  of  this  Act  fails  to  ahow  any 
single  expression  which  indicates  that  the  intent  was  to  embiaoe 
only  county  officers  within  the  statute.  On  the  contraiy,  gen- 
eral expressions  are  used,  which  embrace,  without  straining,  the 
office  in  question.  It  is  true  that  some  embarrassments  niay 
arise  in  contesting  elections  in  one  county  when  the  result  of 
the  entire  election  depends  on  the  returns  or  acts  done  or  omit- 
ted in  other  counties;  but  this  same  difficulty  exisits  in  proceed- 
ings by  quo  warranto.  And  the  fact  that  the  Judge  of  the  Dis- 
trict Court  is,  or  may  be,  a  party  to  this  proceeding,  may  ha?6 
been  an  additional  reason  for  embracing  the  case  within  this 
special  jurisdiction. 

2.  It  is  objected  that  this  Act  is  unconstitutional.  The  grounds 
of  this  objection  are,  that  by  the  Constitution,  jurisdiction  is 
given  to  the  District  Courts  in  all  cases  of  law  and  equity  where 
the  amount  in  controversy  exceeds  two  hundred  dollars.  Con- 
ceding, for  the  argument,  that  an  office  like  this  has  an  ascer- 
tained value  as  property,  yet  the  argument  cannot  be  maintained. 
This  proceeding  is  not  according  to  the  course  of  the  common 
law;  it  gives  new  rights  and  remedies.  By  the  common  law  an 
election  could  not  be  contested  by  an  elector.  The  Government 
imight,  by  proceeding  of  quo  warranto,  eject  an  intruder  from 
office;  but  this  it  .did  by  virtue  of  its  sovereign  power,  and- by  a 
process  analogous  to  a  criminal  prosecution. 

The  Statute  of  1850  creates  a  special  proceeding,  wholly  dis- 
tinct in  form,  and  substantially  different  from  this  conmion  law 
remedy.  It  appoints  a  tribimal  for  settling  these  peculiar  con- 
troversies. This  is  one  of  the  ''special  cases"  for  which  the 
Constitution  has  provided  that  the  County  Judge  may  take 
cognizance  of  by  legislative  direction.  It  is  an  inquisition  of 
office,  as  much  within  the  jurisdiction  of  this  officer  as  would  be 
a  writ  of  ad  fuod  damiwm,  or  of  lunacy,  or  insolvoit  pioeeedings, 
or  forcible  entry  and  detainer.  And  tbo  mere  fact  that  a  peca- 
niaiy  interest^  over  two  hun^lred  dollan  in  valae^  might  be  ind- 
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dentally  affected,  is  no  reason  why  the  jurisdiction  should  be 
denied. 

3.  The  next  error  assigned  is,  the  sustaining  of  the  demurrer 
to  so  much  of  defendants  answer  as  sets  up  this  defense:  "And 
for  further  answer,  the  defendant  says  that  all  of  the  votes  of 
said  election,  cast  for  said  Turner,  are  null  and  void,  for  he 
charges  that  the  said  Turner  was,  at  flie  time  of  the  alleged  elec- 
tion, ineligible  to  the  office  of  District  Judge,  for  that  the  said 
Turner,  for  a  long  time  previous  to,  and  on  the  said  first  Wednes- 
day of  September,  1858,  held,  and  at  the  present  time  holds,  the 
office  of  Inspector  of  Customs  for  the  port  of  Trinidad,  in  the 
State  of  California,  and  that  said  office  was,  at  the  time  of  said 
election,  and  is,  a  lucrative  office  under  the  (Jovemment  of  the 
United  States,  and  defendant  says  he  received  the  highest  number 
of  legal  votes  for  the  office  of  Judge/'  etc. 

It  will  be  observed  that  the  point  of  this  defense  is,  that  the 
votes  cast  for  Turner,  supposing  he  received  the  highest  number, 
were  nullities,  because  of  his  assumed  ineb'gibility.  But  we  do 
not  80  consider.  Although  some  old  cases  may  be  found  affirm- 
ing this  doctrine,  we  think  that  the  better  opinion  at  this  day  is, 
that  it  is  not  correct 

The  celebrated  controversy  in  the  British  Parliament  between 
Wilkes  and  Luttrel  has  given  rise  to  much  discussion;  and  the 
opinions  of  jurists  and  statesmen  have  been  somewhat  divided. 
But  the  prevailing  opinion,  English  and  American,  of  modem 
times,  seems  to  be  against  the  precedent  established  in  that  case. 
In  the  case  of  Whitman  and  Melony,  (10  Gal.  38)  Mr.  Justice 
Field  clearly  intimates  his  opinion  in  favor  of  the  principle  that 
the  votes  given  for  an  ineligible  candidate  are  not  to  be  counted 
for  the  next  highest  candidate  on  the  poll.  In  The  State  of  MHs- 
consin  v.  Oiles,  (1  Chandler,  117,)  the  same  doctrine  is  held ;  and  it 
is  enforced  by  the  Judges  of  the  Supreme  Court  of  Maine,  in  their 
opinion,  to  be  found  in  38  Maine  Rep.  597. 

Our  legislative  precedents  seem  to  be  the  same  way.  Upon 
principle,  we  think  the  law  should  so  be  ruled.  An  election  is  the 
deliberate  choice  of  a  majority  or  plurality  of  the  electoral  body. 
This  is  evidenced  by  the  votes  of  tiie  electors.  But  if  a  majority 
of  those  voting,  by  mistake  of  law  or  fact,  happen  to  cast  their 
votes  upon  an  ineligible  candidate^  it  by  no  means  follows  that 
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and  the  heiis,  put  in  answer  denying  the  facts  stated  in  the 
information.  The  Administrator  is  the  representatiTe  of  the 
creditors,  and  he  has  a  lien  npon  the  estate  for  the  payment  of 
the  debts  dne  from  the  estate  to  the  creditors  and  the  expenses  of 
administration.     (Beckett  et  al.  ▼.  Selover,  7  CaL  215.) 

Baldwin,  J.  delivered  the  opinion  of  the  Conrt — Tsbbt,  0.  J. 

concurring. 

This  is  an  information  of  escheat,  filed  by  the  Attorney-General, 
to  establish  the  State's  interest  in  certain  real  estate  to  which 
it  is  alleged  the  State  has  title,  in  consequence  of  the  alienage  of 
those  who  would  otherwise  be  entitled. 

It  is  conceded  by  the  Attorney-General,  that  this  claim  of  the 
State  must  fail,  if  the  act  of  the  Legislature  of  April  19th,  1856, 
entitled  "An  Act  relative  to  Escheated  Estates,"  (Stat  of  1856, 
137,)  be  constitutionaL    That  Act  provides : 

"  Section  1.  Aliens  shall  hereafter  inherit,  and  hold  by  ishe> 
itance,  real  and  personal  estate,  in  as  full  a  maimer  as  though  they 
were  native-bom  citizens  of  this  or  the  United  States;  provided, 
that  no  non-resident  foreigner,  or  foreigners,  shall  hold  or  enjoy 
any  real  estate,  situated  within  the  limits  of  the  State  of  California, 
five  years  after  the  time  such  non-resident  foreigner,  or  foteignen, 
shall  inherit  the  same;  but  in  case  such  non-resident  foreigner, 
or  foreigners,  do  not  appear  or  daim  such  estate  within  the  pe- 
riod in  this  section  before  mentioned,  then  such  estate  shall  be 
sold,  upon  information  of  the  Attorney-General,  according  to 
law,  and  the  proceeds  deposited  in  the  treasury  of  said  State,  for 
the  benefit  of  such  non-resident  foreigner,  or  foreigners,  or  their 
legal  representatives  —  to  be  paid  to  them  by  the  Treasurer  of 
said  State,  at  any  time  within  five  years  thereafter,  when  such 
non-resident  foreigner,  or  foreigners,  or  their  representatives, 
shall  produce  evidence,  to  the  satisfaction  of  the  Treasurer  and 
Controller  of  State,  that  such  foreigner,  or  foreigners,  are  the 
legal  heirs  to,  and  entitled  to  inherit  such  estate,  which  evidence, 
together  with  the  joint  order  of  the  said  Treasurer  and  Control- 
ler, shall  be  placed  on  file  in  the  oflSce  of  the  Treasurer,  and  ahall 
be  to  him  a  voucher  for  any  payments  made  by  him  under  fto 
provisions  of  this  Act;  and  in  the  event  that  such  non-resident 
foreigner,  or  foreigners,  do  not  appear  or  claim'  said  estate  or  pii^ 
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cGcds,  and  produoe  said  evidence  wifhin  said  extended  term  of 
five  years,  then  said  estate  or  proceeds  shall  be  and  become  the 
propert}'  of  the  Sta^  and  shall  be  by  the  Treasurer  of  State 
placed  to  the  credit  of  the  School  Fund. 

Sec.  t.  All  Acts  and  parts  of  Acts  conflicting  witii  the  pro- 
visions of  this  Act  are  hereby  repealed/' 

The  constitutional  provision,  Sec.  17,  Art  I,  provides:  **Pofr- 
oignors  who  are,  or  may  hereafter  become,  bona  fide  residents  of 
this  State,  shall  enjoy  the  same  rights  in  respect  to  the  posses- 
sion, enjoyment,  and  inheritance,  of  property  as  native-bom  citi- 
zens." This  provision  was  construed,  recently,  by  tliis  Court, 
in  the  case  of  Farrell  v.  Enrigkf,  12  Cal.  450.  It  was  held  in  that 
case,  that,  to  entitle  the  alien  to  hold  real  estate,  the  descent  of 
which  was  cast  prior  to  the  Act  of  1856,  such  alien  must  be  a 
resident  of  the  State  at  the  time  of  the  descent.  But  the  Act 
of  1856  was  not  involved  in  the  decision. 

It  is  contended  by  the  Appellant  that  the  clause  of  the  Con- 
stitution is  restrictive  as  well  as  enabling;  that  its  terms  exclude 
any  other  rights  or  privileges  to  aliens  thaji  those  given.  We 
think  this  view  erroneous.  The  Constitution  is  not  a  grant  of 
power  or  an  enabling  Act  to  i2ie  Legislature.  It  is  a  limitation 
on  the  general  powers  of  a  legislative  character,  and  restrains 
only  so  far  as  the  restriction  appears,  either  by  express  terms 
or  by  necessary  inference.    (4  Cal.  46;  6  Ind.  88.) 

The  object  of  this  provision  was  to  secure  a  certain  protection 
to  such  resident  aliens  as  might  be  in  the  State  at  the  time  of 
a  descent.  But  this  short  sentence  was  not  designed  to  compre- 
hend all  the  law  in  respect  to  aliens.  The  Legislature  could  not, 
indeed,  abridge  this  privilege,  but  it  was  not  disabled  from  ex- 
tending it  or  adding  other  privileges.  It  might  as  well  be  urged 
that  because  the  Constitution  provided  that  no  law  should  be 
passed  impairing  the  obligation  of  contracts,  no  legislative  regu- 
lation could  be  had ;  or,  because  a  homestead  was  exempted  from 
forced  sale,  there  could  be  no  exemption  of  other  property.  The 
alien  is  secured  by  the  Constitution  in  this  one  privilege,  but  he 
may  be  secur^  by  the  Legislature  in  as  many  more  as  it  chooses 
to  give,  provided  there  is  no  conflict  with  any  constitutional  re- 
strictions upon  its  power;  of  which  this  provision  is  not  one. 

The  Administrator,  having  possession  of  the  real  estate,  could 
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well  set  up  this  defense.     The  statute  denies  any  present  right 
to  the  State  to  take  the  property;  and  it  is  a  good  answer  to  one 
in  possession  to  show  a  want  of  power  in  him  who  seeks  to  disr 
turb-  it 
Judgment  affirmed. 


WILSON  V.  CORBIER  et  ah. 

No  law  antborlset  a  Recorder  or  Clerk  of  a  oonntj  to  record  a  copy  <if  a  daed 
In  tbe  Spanish  languaee  bo  as  to  make  It  eyldence,  without  farther  proof. 

Tlie  fact  that  a  party  had  cattle  on  the  land,  or  was  there  for  short  periods 
himself,  or  that  he  claimed  within  given  limits.  Is,  In  the  absence  of  aoj 
Inclosure  or  some  ylslble  physical  signs  of  the  extent  of  his  boundaries  or 
claim,  iDBufflclent  to  show  the  fact  of  possession  of  any  particular  tract, 
when  others  were  also  In'  potsession. 

Appeal  from  the  Fifteenth  District. 

Ejectment  for  a  tract  of  land^  being  a  part  of  the  Jimeno 
Orant^  in  Colusa  County.  Plaintiff,  in  deraigning  title  from 
Jimeno,  offered  and  read  in  evidence  a  copy  of  the  grant,  with 
translation  attached.  Kext,  he  offered  a  book  from  the  Re- 
corder's office  of  Colusa  County,  and  asked  to  read  therefrom, 
what  purported  to  be  a  copy,  in  the  Spanish  language,  of  a  deed 
from  Jimeno  to  Larkin  and  Missroon,  executed  in  1847.  To  the 
introduction  of  which  defendants  objected,  on  various  grounds, 
but  mainly  that  the  deed,  as  recorded  in  said  book,  purported  to 
be  a  copy;  that  there  was  no  proof  of  the  execution  of  an  origi- 
nal, and  that  the  original  did  not  appear  to  have  been  properly 
acknowledged,  or  proved  and  certified.  Plaintiff  then  proved 
that  he  had  made  search  for  the  original  deed,  without  success. 
The  Court  ruled  out  the  deed,  and  plaintiff  excepted. 

The  Court  below  nonsuited  the  plaintiff,  on  the  ground  that 
he  had  failed  to  show  any  title  or  any  possession  by  himself  or 
his  grantors,  either  actual  or  constructive,  prior  to  the  posses- 
sion of  defendants.    Plaintiff  appeals. 

Sanders  &  Edwards,  for  Appellant. 

The  law  does  not  impose  on  the  holder  of  a  conveyance,  fpwn 
a  Mexican  to  an  American,  tiie  necessity  of  proving  the  ex- 
istence of  an  instrument  made  in  the  Mexican  language,  or  its 


SUPBEME  COURT  — APEIL  TERM,  1869.  167 

Wilson  V.  GoTbler  et  aU. 

acknowledgment  according  to  the  forms  of  our  law.  Before 
the  conquest,  or  organization  of  the  State  Government  of  Cal- 
ifornia, such  papers  prove  themselves,  and  the  circumstance 
of  the  record  is  snflBcient  evidence  of  their  existence.  The  cir- 
cumstance of  the  instrument  being  in  the  Spanish  language  is 
no  objection;  rather  a  support  of  our  position  of  its* antiquity. 
Our  law  authorizes  the  employment  of  an  Interpreter,  or  his 
appointment  when  required.  An  ex  parte  interpretation  would 
be  rejected. 

Belcher  d  Belcher,  for  Bespondents. 

To  support  ejectment^  title  or  prior  possession  must  be  shown. 
(TreadweU  v.  Payne,  5  Cal.  310;  Wadsworth  v.  Fuiton,  1  Id.  296.) 
Prior  possession  is  sufficient  to  maintain  ejectment,  but  it  must 
be  an  actual  bona  fide  occupation,  a  poseeseio  pedis.  That  the  cattle 
of  the  claimant,  or  those  through  whom  he  claims,  have  roamed 
over  and  grazed  upon  portions  of  a  large  tract  is  not  sufficient. 
{Plum  V.  Seward,  4  Cal.  94;  Murphy  v.  WaUvngford,  6  Id.  648; 
Suiiol  V.  Hepburn,  1  Id.  255.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tekby,  C.  J. 
concurring. 

The  plaintiflE  failed  to  deraign  title.  The  deed  from  Jimeno  to 
Larkin  and  Missroon  was  not  proven.  The  deed  was  executed 
in  1847,  and  made  a  record  in  the  office  of  Colton,  Alcalde  of 
Monterey.  A  copy  in  the  Spanish  language  appears  to  be  on  the 
recoriis  of  Colusa  County.  But  we  know  no  law  which  author- 
ized the  Eecorder  or  Clerk  of  Colusa  to  record  this  copy  so  as  to 
make  it  evidence,  without  further  proof.  This  throws  on  the 
plaintiff  the  burden  of  showing  a  possessio  pedis  in  himself,  or  in 
some  predecessor  through  whom  he  deduces  title.  But  we  see 
no  such  evidence  in  the  record.  Though  some  evidence  exists 
of  his  predecessor,  Missroon,  being  on  the  premises,  yet  we  see 
no  sufficient  proof  of  any  distinct  or  exclusive  possession  on  his 
part  of  any  given  quantity  of  land.  The  fact  that  he  had  cattle 
on  the  land,  or  was  there  for  short  periods  himself,  or  that  he 
claimed  within  given  limits  is,  in  the  absence  of  any  inclosuie, 
or  some  visible  physical  signs  of  the  extent  of  its  boundaries 
or  claim  insufficient  to  show  the  fact  of  possession  of  any  par- 
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ticular  tract,  when  others  were  also  in  possession.  We  think 
that  this  qualified  and  equivocal  possession  of  Missroon^  there- 
fore, did  not  give  him  a  right  to  sue  for  the  land,  as  against 
these  defendants,  and  that  his  grantees  conld  not  Tp<^intftiy>  this 
,  action  upon  their  deed  and  his  possession* 

As  the*non8uit  determines  nothing,  the  plaintiff  may  proceed, 
and,  under  better  proof,  if  he  can  procure  it»  tij  his  case  anew. 

Judgment  afi&rmed. 


GOODWIN  et  al.  v.  HAMMOND  et  al 

Ah  answer  responsive  to  and  denying  the  charges  In  a  blU  of  eqntty  It  not  «?!• 
dence  for  the  defendant,  though  the  bill  be  sustained  by  one  witness  only. 

The  Practice  Act,  as  to  eyidence  at  least,  governs  all  cases  legal  or  equitable 
by  the  same  rules. 

If  an  instrument  be  void  for  actual  fraud  ab  initio,  it  is  yold  for  every  par- 
pose  of  protection  to  the  fraudulent  actor,  and  will  not  be  aUowed  to  stand 
as  security  for  advances  made. 

Appbal  from  the  Fourth  District 

The  bill  was  based  upon  an  attachment  levied  by  plaintiffs,  as 
creditors  of  defendants,  ChitUe  &  Wardner,  on  the  stock  in  the 
California  Coal  Company,  transferred  by  them  to  defendant, 
Hammond.  Plaintiff  had  judgment,  and  defendant,  Hammond, 
who  alone  answered,  appeals. 

Yahj  for  Appellant.  1.  Where  the  answer  to  a  bill  in  equity 
denies  positively  the  allegations  of  the  bill,  the  answer  must  be 
disproved  by  two  witnesses,  or  by  one  witness  and  corroborating 
circumstances.  (Practice  Act,  Sees.  46,  51,  62;  BrooJcs  v.  ChUion, 
6  Cal.  640;  Practice  Act,  Sees.  113,  37,  63;  2  Cal.  693;  Id.  378; 
Practice  Act,  Sec.  417;  5  Cal.  192;  Id.  448;  4  Id.  6,  366;  9 
Cranch,  160;  6  Vesey,  40;  2  Id.  244;  Greenleaf  Ev.  Sees.  265,  351; 
Story's  Eq.  Jurisp.  Sec.  1628;  Gresley^s  Equily  Evidence;  6 
Wheaton,  468;  Laws  United  States  Courts,  464,  foot  note  to  Bule 
43.)  The  rule  derives  more  force  by  reference  to  the  Acts  relat- 
ing to  the  books  of  mining  corporations.  (See  Sec.  18  of  Act 
April  14th,  1853;  Wood's  Digest,  122,  Art. 497;  Act  of  March 
27th,  1867,  Sec.  1.)  Entries  in  these  books  are  presumptive  evi- 
dence of  the  facts,  and  also  of  the  bona  fidee  of  all  'the  transao- 
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tionB  detailed.  2.  The  decree  ig  erroneous  in  setting  aside  the 
transfer  in  toto.  It  is  good  to  the  extent  of  the  actual  consider- 
ation paid.    (Hardy  r.  Handy,  11  Wheat  126.) 

Harmon  &  Labait,  for  Bespondent^  argned  that  if  the  rale  in 
chancery  were  as  stated  by  the  Appellant^s  counsel^  it  has  no  ap- 
plication to  this  case;  that  the  rule  only  applies  when  the  plain- 
tiff^ of  his  own  accord^  swears  to  his  bill^  or  calls  upon  defendant 
to  answer  under  oath.  (Story's  Eq.  Juris.  Sec  1528;  Searcey  t. 
Tannell,  Cooke's  R.  110,  cited  in  Note  to  Field  v.  Holland,  2  Pet 
Cond.  294.)  And  that  the  Practice  Act»  (Sec  417,)  controls  the 
question.  (See,  also,  Story's  Eq.  Juris.  Sec.  1498.)  The  only 
way  for  a  parly  to  give  evidence  is  prescribed  by  that  Act,  in 
Section  418.  (3  Oreenleaf  Er.  Sec.  257,  and  Note  2.)  Besides, 
the  rule  never  did  apply  to  cases  of  fraud. 

As  to  holding  the  stock  as  security  for  advances,  notwith- 
standing the  fraud,  see  Borland  j.  Walker  (7  Ala.  280) ;  Sands  v. 
Codwise  (4  Johns.  536). 

Baldwin,  J.  delivered  the  opinion  of  the  Ciourt — Tkbby,  0. 
7.  concurring. 

Bill  to  set  aside  as  fraudulent  two  transfers  of  stock  of  the 
California  Coal  Company,  from  the  defendants,  Chittle  and 
Wardner,  to  defendant  Hammond. 

The  Court  below,  on  express  evidence  of  the  existence  of  the 
fraud,  found  for  the  plaintiff. 

Several  points  are  made  by  the  Appellant. 

1.  That  this  proof  was  made  by  one  witness  only,  and  this  in 
contradiction  to  the  defendant's  answer,  which  was  responsive 
to,  and  negatived  the  charge  in  the  bill;  and  that,  by  the  rule  of 
equity  pleading,  this  is  not  suflBcient 

The  point  is  not  well  taken.  We  have  held  recently,  in  sev- 
eral cases,  that  the  Practice  Act  governs  all  cases  of  pleading, 
legal  and  equitable,  by  the  same  rules,  at  least  in  this  respect; 
and  that  the  answer  is  not  evidence  for  the  defendant. 

2.  That  the  decree  is  against  evidence.  We  have  looked  into 
the  proof,  and  think  it  sustains  the  decree;  at  least,  that  the 
Judge  below  had  legal  evidence  before  him  of  the  alleged  fraud. 
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and  we  do  not  see  any  such  erzor  as  would  justify  our  inter- 
ference with  his  conclusion. 

3.  That  the  decree  is  erroneous,  tn  setting  aside  the  transfer 
in  ioto,  and  not  allowing  the  alleged  fraudulent  vendee  to  hold 
the  stock  as  security,  to  reimburse  him  for  the  amounts  ex- 
pended by  him  in  purchase  money  and  assessments. 

In  some  cases  of  mere  constructive  frauds,  this  principle  is 
held  by  Courts  of  Equity,  and  in  some  instances  of  actual  fraud 
the  like  doctrine  has  been  maintained.  But  these  last  are  rare 
exceptions  to  the  general  rule.  Where  the  fraud  is  actual  and 
characterizes  the  transaction  ab  initio,  we  think  the  better  rule 
is,  that  the  deed  is  void  for  any  purpose  of  protection  to  the 
fraudulent  actor.  (See  Borland  v.  Walker,  7  Ala.  280;  Sands  v. 
Codwiae,  4  Johns.  536;  where  the  authorities  are  collected.) 

The  decree  is  affirmed. 


PEE  V.  STAEB  AND  GEIMSHAW. 

a  cuntK's  eertlflcate  that  a  statement  !■  tha  aame  which  waa  naad  oo  motSoa 
for  new  trial,  1b  entitled  to  no  weight,  aa  the  Clerk  la  not  aathorlzed  by 
law  to  verify  a  statement  in  that  form. 

A  statement  naed  on  motion  for  new  trial  cannot  be  used  aa  the  statement 
on  appeal,  when  neither  agreed  to  by  the  parties,  nor  signed  by  the  Jndge. 

Appeal  from  the  Fifth  District 

L.  Quint  and  J.  W.  Cojfroth,  for  Appellant,  cited  Wood$  v. 
Forbes,  5  Cal.  62;  McLeran  v.  Shortzer,  Id.  70, 

D.  W.  Perley,  for  Bespondent,  cited  4  CaL  284-112;  DoyU 
V.  Sewalh  12  Id.;  7  Id.  398,  290,  38;  8  Id.  610;  9  Id.  247;  5  Id. 
151,  319. 

Trbbt,  0.  J.  delivered  the  opinion  of  the  Court  —  Baldwik, 
J.  concurring. 

There  is  in  file  record  no  properly  authenticated  statement  or 
bill  of  exceptions,  setting  out  the  evidence. 

The  statement  in  the  record  is  neither  signed  by  the  Judge, 
nor  agreed  to  by  the  pajties,  nor  does  it  appear  that  a  copy  was 
•ver  served  on  Respondent  or  his  Attorney. 
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.  De  Witt  et  qU  v.  Porter. 

The  Clerk's  certificate  that  the  statement  is  the  same  which 
was  used  on  the  argument  of  the  motion  for  a  new  trial,  is  entitled 
to  no  weight,  as  the  Clerk  is  not  authorized  by  law  to  verify  a  state- 
ment in  that  form. 

The  judgment  roll  disclosing  no  irregularities,  the  judgment  is 
affirmed. 


DB  WITT  et  ah  v.  PORTBB. 

A  COMPLAINT,  Stating  that  whereas  gald  defendant  was  Jnst  Indebted  t»  plain- 
tiffs In  the  snm  of  three  thousand  dollars  for  money  i>ald,  laid  oat,  and 
expended,  for  the  use  and  benefit  of  said  defendant,  and  at  his  special 
'  Instance  and  request,  to-wtt:  at,  etc.  and  on  the  1st  day  of  April,  1857, 

and  In  the  sum  of  three  thousand  dollars,  for  money  found  to  be  due  from 
the  defendant  to  the  plaintiffs  on  an  account  then  stated  between  them; 
and  the  said  defendant  being  so  indebted  to  the  plaintiffs  afterwards,  to- 
wit :  on  the  day  and  year  aforesaid,  at  the  place  aforesaid,  undertook  and 
faithfully  promised  the  plaintiffs  to  pay  the  same,  etc.  and  that  said  warn 
is  due  and  unpaid,  sufficiently  states  a  caote  of  aetloo. 

Affsal  from  the  Twelfth  District 

Complaint  ayerred  as  in  syllabus.  Defendant  demurred:  i. 
That  tiie  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  2.  That  several  causes  of  action  were  improp* 
erly  united,  without  being  separately  stated. 

Demurrer  overruled,  with  leave  to  answer  on  payment  of  costs. 
Defendant  excepted,  failed. to  pay  the  costs,  and  final  judgment 
was  entered  for  plaintiffs.    Defendant  appeals. 

atanly  &  Hayes,  for  Appellant,  cited  1  Chitty,  337,  397;  4  Cal. 
294;  Archibald's  Civil  Pleading,  294;  Porter  v.  Hermann,  8  Cal. 
619;  13  Johns.  485;  1  Oreenleaf  Ev.  Sec.  126;  3  Meeson  &  Web. 
606;  7  Bam.  &  Cress.  103,  to  the  points  that  the  complaint 
contained  two  counts,  neither  of  which  was  sufficient  in  itself; 
and  that  this  being  so,  the  pleader  could  not  correct  them  so  as 
to  make  one  aid  the  other.  To  the  point,  that  the  Court  could 
not  impose  costs,  as  a  condition  of  answering,  counsel  cited  Prac- 
tice Act,  Sec.  67;  Section  28  of  an  Act  concerning  Courts  of 
Justice,  Comp.  Laws,  742. 

fif.  M.  Bowman,  for  Sespdndent. 

Tbbby,  C.  J.  delivered  the  opinion  of  the  Court  —  Baldwik,  J. 
concurring. 
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The  complaint  in  this  cause  siiffidentlj  states  a  oanse  of  aetion 
for  money  ascertained  to  be  dne^  upon  a  statement  of  acooimtB, 
which^  it  is  averred,  defendant  promised  to  pay.  Hie  demurrer 
was  properly  overruled. 

It  clearly  appears,  from  the  record,  tliat  the  appeal  ia  without 
merit  The  judgment  1%  therefore,  affirmed,  with  fifteen  per 
cent-  damages  and  costs. 


THE  PEOPLE  «.  RAMTTIEZ, 

In  erlmlDal  caaes  the  principles  of  law  UiToked  by  tfat  defendant  rihooM  to 
■tated  to  the  juir  in  clear  and  explicit  terma.  And  the  error  of  refniittg 
a  proper  inatruction  is  not  cured  by  the  fact  that  It  waa  ta  sobatanee  glTta 
by  the  Court. 

U  an  Inatruction  be  refnaed  for  the  reaaon  that  It  baa  already  been  giTOi,  the 
reason  of  the  refnaal  ahonld  be  stated,  so  aa  not  to  mlalead  the  jnzy. 

Appeal  from  the  Conrt  of  Sessions,  San  Joaquin  Oonnty. 

Indictment  for  larceny.  The  instmctionB  which  it  ia  ftatsd, 
in  the  opinion  of  the  Court,  shonld  have  been  givoi  aie  so  obfi- 
ously  correct,  that  it  ia  useless  to  print  them. 

H.  Amyx,  for  Appellant 

Aiiomey-Oeneral,  for  Be8xx>nd6nt 

Tebry,  C.  J.  delivered  the  opinion  of  the  Oonrt  — Baidwin,  J. 
concurring. 

The  first,  third,  fifth,  and  sixth,  instmctiona  asked  by  the  de- 
fendants, were  certainly  pertinent  and  proper,  and  the  refusal  to 
give  them  was  error. 

The  Attorney-General  seeks  to  avoid  the  consequence  of  this 
error  by  showing  that  these  instructions  were  given  in  aobstance 
by  the  Court.  But  this  is  not  sufficient.  It  is  important  to  de- 
fendants in  criminal  cases  that  the  principles  of  law  which  they 
invoke  in  their  defense  should  be  stated  to  the  jury  in  clear  and 
explicit  terms,  so  that  they  may  not-  be  misunderstood.  An  in^ 
struction  may  be  given  in  substance  in  language  so  difEeient  fvnn 
that  in  which  it  was  asked,  as  to  be  very  difficult  of  compreheD- 
sion,  and  it  is  always  safer  to  repeat  the  instruction^  than  risk 
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misleading  the  jury  by  the  refusal  of  one  which  is  proper  and 
pertinent.  At  any  rate,  if  an  instruction  is  refused,  for  the  reason 
that  it  has  already  been  given,  the  reason  of  the  refusal  should 
be  stated.     (Peoph  y.  Hurley,  8  Cal.  390.) 


CLARY  1^.  HOAOLAND. 

IH  tbls  cue  tb«  aiipllcatloD  for  oertiorari  sliowliif  «■  Its  fM  fliat  tht  party 
had  aa  adaqoata  legal  remedy  by  appeal,  tht  writ  waa  dented. 

Petition  for  a  writ  of  certiorofri  to  the  County  Court  of  Ydo 
County. 

In  1851,  plaintiff  brought  forcible  entry  and  detainer  in  a 
Justice's  Court  against  defendant.  Judgment  was  rendered  for 
plaintiff  for  restitution  of  the  premises,  which  judgment,  on 
appeal,  fiist  to  the  County  Court,  thence  on  appeal,  to  the  Dis- 
trict Court,  was  affirmed  in  NoTember,  1851. 

Defendant  then  appealed  to  the  Supreme  Court,  where,  in  Oc^ 
tober,  1852,  the  judgments  of  both  the  County  and  District  Courts 
were  reversed,  and  the  cause  remanded  to  the  District  Court  for 
new  trial.  (2  Cal.  474.)  The  remitiitur  was  filed  in  said  Court 
November,  1853. 

In  February,  1855,  plaintiff  applied  to  the  Clerk  of  the  County 
Court  for  a  writ  of  restitution  upon  the  judgment  as  originally 
rendered  in  that  Couri;.  The  Clerk  refused  the  writ  on  the  ground 
of  reversal  of  the  judgment  by  the  Supreme  Court.  Upon  appli- 
cation, the  County  Court  ordered  a  mandamus,  commanding 
the  Clerk  to  issue  the  writ  This  order  was  reviewed,  and  re- 
versed by  the  Supreme  Court,  upon  cerUorwri  in  October,  1855. 
(5  Cal.  476.)  And  in  January  and  October,  1856,  was  again  re- 
viewed, with  the  same  result.     (6  CaL  685.) 

In  March,  1854,  upon  motion  of  plaintiff,  defendant  being  also 
represented,  the  District  Court  dismissed  the  case  instead  of 
proceeding  with  a  new  trial  in  accordance  with  the  r$mitiiUiir 
from  the  Supreme  Court;  the  ground  being,  that  said  District 
Ooor^  under  late  decisions,  had  no  jurisdiction  of  an  appeal  from 
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the  County  Court.  Plaintiff  took  no  further  steps,  until,  in 
August,  1857,  defendant  obtained  from  the  County  Clerk  an 
execution  for  costs,  contending  that  plaintiff  had  virtually  aban- 
doned his  suit.  Plaintiff  *  then  procured  an  ex  parte  order  from 
the  County  Court,  preventing  the  enforcement  of  the  execution, 
and  also  an  order  placing  the  cause  on  the  calendar  for  trial. 

Petitioner,  upon  this  state  of  facts,  applied  to  the  Supreme 
Court  for  a  certiorari  to  review  the  action  of  the  County  Conrt 
in  placing  the  cause  on  the  calendar  for  trial,  on  the  ground  of 
no  jurisdiction  in  the  Court,  and  no  remedy  by  appeaL 

Wynans  &  Zdbrishie,  for  Petitioner. 

1.  The  judgment  of  the  Supreme  Court  in  this  cue,  ren- 
dered at  the  October  Term,  1852,  remanding  the  case  back  to 
the  District  Court  for  trial,  was  a  final  judgment,  conclusive  of 
the  rights  of  the  parties,  and  became  the  law  of  the  case,  and 
cannot  be  changed  or  modified;  and  the  subsequent  act  of  plain- 
tiff in  dismissing  the  case  from  said  Court  was  a  final  determi- 
nation of  the  action.  (Clary  v.  Hoagland,  6  Cal.  687;  OwUer  v. 
Lafan,  7  Id.  688 ;  Woodcock  v.  Parker,  35  Maine,  138 ;  Van  Dyke  v. 
The  People,  22  Ala.  57;  Wood  v.  Wheeler,  7  Texas,  13;  DaOan  v. 
Bowman,  16  Miss.  225 ;  Ooodwin  v.  Huntington,  11  Illinois,  646.) 

Even  conceding  that  the  judgment  of  the  Supreme  Court 
should  have  remanded  the  case  to  the  County  Court  for  trial, 
and  that  this  Court  has  now  the  power  to  amend  the  same  accord- 
ingly, still  the  acts  of  the  plaintiff,  in  omitting  to  proceed  with 
the  case  in  the  County  Court  for  seven  years,  in  dismissing  it 
from  the  District  Court,  and  in  procuring  an  order  for  a  writ  of 
restitution  in  the  County  Court,  was  a  waiver  of  his  right  of 
new  trial  in  said  Court,  and  a  discontinuance  of  the  cause. 
(Rutherford  v.  Folger,  1  Spencer,  299;  Athlock  y.  CommoMPealtk, 
73  Monroe,  44 ;  Jackson  v.  Haveland,  13  Johnson,  229 ;  Ouffin  v. 
Oshom,  20  Ala.  694;  Ptiddlefield  v.  Bancroft,  22  Vt  529;  McOmre 
V.  Hay,  6  Humphreys,  419;  3  Black.  Com.  296,  316.) 

Tpd  Robinson  and  John  Heard,  contra  —  argued  that  petiiioiifir 
has  full  remedy  by  appeal.     (Practice  Act,  Sees.  336,  456.) 

'     Terrt,  C.  J.  delivered  the  opinion  of  ihb  Court-— BaidwW,  J. 

concurring. 
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Pattlson  V.  Board  of  Superylsors  of  Yuba  County. 

In  tbis  case,  as  the  application  for  a  certiorari  shows  npon  its 
face  that  the  party  has  an  adequate  legal  remedy,  by  appeal, 
from  any  jndgment  which  may  be  rendered  in  the  County  Court 
to  his  prejudice,  the  petition  is  denied. 


PATTISON  9.  BOARD  OP  SUPERVISORS  OP  YUBA 
COUNTY,  AND  THE  SAN  FRANCISCO  AND  MARYS- 
VILLE  RAILROAD  COMPANY. 

Qdabub:  Whether  a  tax-iMiyer  can  Interfere  hj  Injimetloii.  to  reatraln  the  per- 
formance of  a  ministerial  duty  cast  upon  pubilc  officers  by  law,  merely 
upon  the  groand  that  the  effect,  a.t  some  future  time,  if  certain  other  things 
be  done,  might  be  to  subject  his  property  to  taxation? 

Vo  render  a  law  unconstitutional,  becavM  opposed  to  the  seneral  policy  of 
the  Constitution,  that  policy  must  be  manifested  by  the  terms  of  the 
Gonstitutlon,  fixing  with  preeialoa  the  particular  rule,  and  not  as  gathered 
by  general  Inference. 

VlM  8th  Article  of  the  Constitution,  prohibiting  the  State  from  creating  debts 
over  three  hundred  thousand  dollars,  or  loaning  its  credit,  etc.  only  applies 
to  the  SUte  as  a  corporation  —  as  a  political  sovereign,  represented  by  her 
law-making  power;  and  does  not  prevent  the  State  authorizing  counties 
or  municipal  corporations,  to  create  debts,  when  the  debt  of  the  State  itself 
is  up  to  the  constitutional  limit 

Vke  State  may  have  political  snbdlTislons  —  that  ie.  she  may  permit  a  por- 
tion of  her  powers  of  gorernment  to  be  exercised  by  local  Agents.  But, 
politically  considered,  geographical  or  political  departments  are  no  more 
the  State,  or  a  part  of  the  SUte,  than  a  man's  land  or  his  agent  is  a  part 
of  himself. 

Vhere  is  no  difference  in  this  respect  between  a  municipal  corporation  and  % 
county.  They  are  both  politfcal  and  geographical  dlTlslons  of  the  State. 
They  are  both  the  subjects  of  its  political  dominion. 


Legislature  has  a  right  to  authorise  a  local  tax  for  the  purpose  of  Inter- 

•   •  1;  ft  .^     .      ..      .      .       ..   .     . 

^ jly  may  be  given  upon  ^ ._    

without,  a  submission  of  the  proposition  to  the  people,  and  it  is  not  essen- 


nal  improvements;  it  may  authorize  the  local  authorities  to  impose  the 
tax;  this  authorll^  may  be  given  upon  petition  or  without  It,  or  by,  or 


tial  that  the  improvement  should  be  within,  or  confined  to  the  locality 
taxed,  and  a  subscription  for  stock,  to  be  paid  for  by  taxation.  Is  a  valid 
contract  to  pay  it. 

Ihider    the    Act   of    April    28th,    1857,    authorizing    the    Supervisors    of   Yuba 
County  to  take  stock  In  a  railroad  companv.  the  stock  may  be  taken  in 


any  railroad  by  which  a  railway  connection  shall  be  formed  between  Marys- 
▼ilie  and  Benicia,  or  any  point  on  the  Sacramento  River,  at  or  near  Knight's 
Ferry.     The  company  In  which  the  stock  is  taken  need  not  be  constituted 


for  the  express  and  only  purpose  of  such  connection,  provided  the  effect 
of  the  work  is  to  make  the  connection. 

Appeal  from  the  Tenth  District 

The  case  was  tried  upon  an  agreed  statement,  on  demurrer 
and  answer,  submitting  the  two  questions  discussed  in  the  opin- 
ion of  the  Court,  the  Court  below  dismissed  the  bill.  Plaintiff 
appeals. 

Beardan  A  SmWi,  for  Appellant.  I.  The  Board  of  Supervisors 
had  no  authority  to  subscribe  to  the  capital  stock  of  the  ''San 
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Francisco  and  Marysville  Railroad  Company/'  even  though  the 
Act  of  the  Legislature  was  constitutionaL  The  Act  under 
which  the  Board  of  Supervisors  claim  to  derive  their  power  to 
take  this  stock  in  the  name  of  the  county  of  Yuha,  (Statutes  of 
1857,  296,  Sec.  1,)  makes  it  the  duty  of  the  Board  to  submit  to 
the  electors  of  Yuba  County,  at  a  general  election,  ''  The  proposi- 
tion for  the  Board  of  Supervisors  of  said  county  to  take  and 
subscribe  two  hundred  thousand  dollars  to  fbe  capital  stock  of 
any  railroad  company,  for  the  purpose  of  constructing  any  nil- 
road,  by  which  a  railroad  connection  shall  be  formed  between 
the  city  of  Marysville  and  either  the  dty  of  Benida,  or  any 
point  on  the  Sacramento  River,  at  or  near  Enight's  Ferry,  or 
Sacramento  City." 

Now,  the  question  is,  ha^  the  Board  of  Supervisors  subscribed 
the  two  hundred  thousand  dollars  to  the  capital  stock  of  any 
railroad  company  contemplated  in  the  Act?  We  contend  that 
this  railroad  company  has  quite  a  different  object  from  that 
named  in  the  Act. 

The  record  shows  that  the  San  Francisco  and  Marysville  Rail- 
road Company  is  incorporated  for  the  purpose  of  constructing  a 
railroad  from  Marysville  to  Yallejo,  and  connecting  by  steamers 
with  San  Francisco.  The  company  is  not  formed  for  the  pur- 
pose of  connecting  Marysville  either  with  Benicia,  or  any  point 
on  the  Sacramento  River. 

In  naming  the  city  of  Marysville,  Benicia,  Kuighf  s  Ferry, 
and  Sacramento,  the  Legislature  intended  that  Marysville,  and 
either  one  of  the  other  three  points  specified,  should  be  Hie  te^ 
mini  of  the  road. 

The  language  of  the  act  itself  shows  that  the  railroad  com- 
pany ooTiteinplnted,  was  one  that  should  be  formed  for  the  pur- 
•pose  of  constructing ,  a  railroad  from  Marysville  to  one  of  the 
points  designated.  The  stock  is  not  to  be  subscribed  for  the 
purpose  of  constructing  a  railroad,  but  to  a  company  organized 
for  that  purpose.  We  contend,  therefore,  that  if  flie  railroad 
extend  beyond  Knighf  s  Ferry,  it  should  terminate  at  Benida. 

The  Supervisors,  deriving  their  whole  power  from  this  statute, 
have  undertaken  to  bind  the  county  by  subscribing  the  amount 
to  the  capital  stock  of  a  company  whose  road  does  mot  terminate 
at  either  of  the  three  last  named  points,  but  at  Yallejo,  and  not 
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rnnning  nearer  than  six  miles  to  Benicia;  and  not  only  that,  but 
to  a  company  whose  purpose  is  to  nm  a  line  of  steamers  between 
San  Francisco  and  Vallejo,  a  distance  of  about  thirty  miles.  The 
electors  having  yoted  to  take  stock  in  a  railroad  company,  now 
find  that  they  have  become  interested  in  navigating  the  San  Fran- 
cisco and  San  Pablo  bays.  The  special  power  to  subscribe  in  a 
railroad  does  not  include  the  power  to  engage  in  building  and 
running  steamers  between  the  terminus  of  the  road  and  a  point 
thirty  miles  distant 

IT.  Can  the  Legislature  authorize  a  county  to  subscribe  to 
the  capital  stock  of  any  railroad  or  other  incorporated  com- 
pany? 

We  contend  that  such  power  is  withhdd  by  the  true  intent  of 
the  Constitution,  if  not  by  express  words.  (Constitution,  Art. 
XI,  Sees.  10,  5.)  Municipal  Corporations  are  creatures  of  stat- 
ute. Counties  date  their  existence  before  any  statute  of  which 
we  have  a  record.  The  comm6n  law,  which  has  been  made  the 
common  law  of  this  State,  recognizes  the  existence  of  counties 
or  shires  in  the  Constitution  of  those  assemblages  of  Barons  and 
knights  which  first  admitted  Burgesses  to  a  participation  in 
their  deliberations.  The  Constitution  of  this  State  recognizes 
its  counties  in  all  their  common  law  rights  and  prerogatives;  and, 
for  convenience,  the  law  extends  to  these  counties  certain  privi- 
leges and  prerogatives  not  necessary  to  their  county  organization. 
A  county  is  "  a  circuit,  or  particular  portion  of  a  State  or  Kingdom 
separated  from  the  rest  for  certain  purposes  in  the  administration 
of  justice/'     ( Webster's  Die- ) 

Counties  are,  by  their  very  nature,  confined  to  limits  in  their 
expenditure  of  money  more  restricted  than  those  which  control 
municipal  corporations.  The  "roads,  bridges,  and  ferries/'  over 
which  County  Supervisors  may  properly  exercise  jurisdictwn, 
are  those  which  lie  within  the  county,  and  are  necessary  for  the 
convenience  and  comfort  of  the  inhabitants.  Municipal  corpo- 
rations, on  the  other  hand,  are  creatures  of  statute,  but  they  are 
also  children  of  trade.  They  may  be  permitted  to  embark  in  the 
construction  of  roads,  the  improvement  of  rivers,  and  the  support 
of  nangation  companies,  but  for  reasons  growing  out  of  this 
very  law  of  their  existence,  are  no  way  applicable  to  oountiea. 

Vol.  XIII.— 12 
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(Clarke  v.  City  of  Rochester,  24  Barb.  446 ;  Low  v.  City  of  Mary^ 
ville,  5  Cal.  214.)  A  county  is  a  component  part  of  the  State  — a 
component  part  cannot  do  that  which  ihe  whole  cannot  do.  The 
State  cannot  become  a  stockholder  in  the  railroad.  Therefore,  a 
county  cannot 

J,  A,  McDougdll  and  Timothy  Dame,  for  Bespondentiw 

Appellant  makes  two  points: 

1.  That  the  Act  of  the  Legislature,  nnder  which  the  Board  of 
Supervisors  have  acted  in  taking  the  stock  in  the  railroad  com- 
pany^ is  unconstitutional. 

2.  That  the  Board  of  Supervisoris  had  no  authority  to  sub- 
scribe to  the  capital  stock  of  *'The  San  Francisco  and  Marys- 
ville  Railroad  Company/'  even  though  the  Act  of  the  Legislature 
was  constitutional. 

The  first  question  was  fully  diseussed  at  bar  in  the  former 
hearings  and  we  do  not  deem  it  necessary  to  repeat  in  full  our 
part  of  the  argument  But  let  us  consider  a  moment  the  objec- 
tions urged. 

They  say  that  the  power  exercised  by  the  Board  of  Super- 
visors- under  the  Act  in  question^  is  ''withheld  by  the  spirit 
meanings  and  true  intent  of  the -Constitution,''  as  expressed  in 
Art.  XI,  Sec.  10. 

It  is  certainly  very  clear,  from  the  language  of  this  section, 
that  the  State,  in  her  capacity  as  a  State,  cannot  loan  her  credit 
in  aid  of,  or  become  a  stockholder  in,  any  railroad  company,  or 
other  corporation;  because  she  is  restricted  from  doing  so  by  the 
plain  terms  of  her  Constitution,  and  which  is  restrictive  upon 
the  powers  of  the  Legislature;  and  that  what  is  not  clearly  pro- 
hibited by  the  terms  of  this  instrument,  the  Legislature  can  do. 
Then  if  the  Constitution  of  the  State  does  not  in  direct  and  posi- 
tive terms  prohibit  the  Legislature  from  granting  the  power  to 
counties,  cities,  or  other  political  corporations,  from  taking  stock 
in  a  railroad  company,  or  other  public  enterprise  —  there  being 
no  limitation  or  restriction  imposed  upon  cotrnties  and  cities, 
touching  the  matter  —  the  power  by  implication  is  conceded  t» 
the  Legislature  to  authorize  the  taking  of  such  stock;  for  the 
very  languid  of  the  section  of  tbB  Oonstitution  referred  to^ 
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shows  that  the  subject  of  taking  stock  in  such  companies  must 
have  been  before  the  conyention  that  framed  the  Constitution. 

The  provisions  of  the  Constitution,  then,  amount  to  this:  they 
admit  the  power  of  the  Legislature  to  authorize  counties  and 
cities  to  take  stock  in  works  of  internal  improvement,  but  forbid 
the  State  from  doing  so  in  her  State  capacity. 

It  is  further  urged  that  the  Act  in  question,  ^conflicts  with 
the  true  policy  of  the  State,'^  etc. 

We  might  show  the  contrary.  But  it  is  well  settled  by  this 
Court  in  several  recent  cases,  and  is  the  prevailing  rule  of  law 
in  other  S^tes,  that  questions  of  policy  of  this  character  belong 
exclusively  to  the  legislative  branch  of  the  Government^  and  not 
to  the  Judiciary. 

It  is  the  business  of  the  Court  to  decide  what  the  law  is,  not 
what  it  should  be.  The  mere  dicta  laid  down  by  Mr.  Chief  'Jus- 
tice Murray,  in  the  case  of  Low  v.  The  City  of  Marysville,  (5  Cal. 
214^)  is  repugnant  to  the  decisions  of  all  the  State  Courts  upon 
this  subject,  and  also  of  this  Court  in  several  cases  recently  de- 
cided. {T%e  City  of  Aurora  v.  West,  9  Ind.  74,  recently  decided; 
and,  also,  the  cases  of  Orant  v.  Courier,  24  Barb.  N.  Y.  232 ;  Ben- 
son  y.  The  Mayor,  etc  Id.  248 ;  and  Clarke  t.  T%e  City  of  Roches- 
ier.  Id.  446,  and  the  authorities  cited  in  these  cases.) 

The  ccmiplaint,  in  assigning  causes  for  the  injunction,  alleges 
that  tiie  company,  **  is  not  formed  for  the  purpose  of  connecting 
by  railroad  tte  dty  of  Marysville  with  the  city  of  Benicia,  or 
any  point  on  the  Sacramento  River,  at  or  near  Knighf  s  Ferry, 
or  Sacramento  City."  We  call  the  attention  of  the  Court  here  to 
the  discrepancy  between  the  averment  in  the  complaint  and  the 
provisions  of  the  Act. 

It  is  not  required  that  the  company  should  have  been  organ- 
ized, chartered,  or  "formed  for  the  purpose  of  connecting  the 
city  of  Marysville  with  any  one  of  llie  points  named.  The  sub- 
scription may  be  made  to  the  capital  stock  of  any  company,  *  for 
the  purpose  of  constructing  any  railroad  by  which  a  railroad 
connection  shall  be  formed/  between  the  city  of  Marysville  and 
either  of  the  named  points." 

Hie  agreed  statement  of  facts  shows  that  the  line  of  said  rail- 
load  commences  at  a  point  near  the  center  of  the  corporate  limits 
if  tiie  city  of  Marysville  and  continues  from  thence  ^  through  the 
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county  of  Sutter  to  a  point  on  the  Sacramento  River  at  Enighf  s 
Perry,  forming  a  railroad  connection  between  the  city  of  Marys- 
ville  and  the  Sacramento  River  at  Knight^s  Ferry;*'  also,  that  the 
company  are  engaged  in  the  construction  of  the  road. 

The  plan  and  purposes  of  l^e  company  fulfill  all  the  conditi(»u 
required,  and  it  is  a  strange  position  that  because  the  same  com- 
pany proposes  to  do  much  more  than  is  required,  that^  therefore, 
the  county  of  Yuba  should  not  aid  in  the  enterprise.  It  is  suffi- 
cient, however,  that  no  such  limitation  as  to  the  character  of  the 
company  as  is  assumed  in  Appellant's  argument  is  to  be  found 
in  the  Act  itself.  (Smith  Stat,  and  Const.  L.  Sec.  54^;  6  Dane's 
Ab.  600;  7  Cranch,  52;  The  City  of  Aurora  v.  West,  9  Ind.  74.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  TebbTi  C. 
J.  concurring. 

The  bill  in  this  case  was  filed  in  the  Tenth  District  Its  object 
is  to  enjoin  the  Supervisors  of  Yuba  County  from  subscribing  the 
sum  of  two  hundred  thousand  dollars  to  the  capital  stock  of  the 
San  Francisco  and  Marysville  Railroad  Company,  a  corporation 
formed  under  the  general  law  concerning  corporations.  By  the 
Act  of  the  Legislature,  approved  April  28,  1857,  (Statutes  of 
1857,  296,)  it  was  provided,  in  substance,  that  this  Board  should 
submit,  at  the  next  general  election  to  be  held  for  coimty  offioen 
in  Yuba  County,  to  the  qualified  electors  of  the  county,  the  pro- 
position for  this  Board  '^  to  take  and  subscribe  two  hundred  tliou- 
sand  dollars  to  the  capital  stock  of  any  railroad  company,  for 
the  purpose  of  constructing  any  railroad,  by  which  a  railroad 
connection  shall  be  formed  between  the  city  of  Marysville  and 
either  the  city  of  Benicia  or  any  point  on  the  Sacramento  River 
at  or  near  Knighf  s  Perry,  or  Sacramento  City.*' 

The  second  section  of  this  Act  provides  the  time,  manner,  and 
other  machinery,  of  the  election.  The  third  8ecti<m  declares 
that  if  the  proposition  be  carried  by  the  popular  vote,  the  Board 
of  Supervisors,  in  the  name  of  the  county  of  Yuba,  ave  empov« 
ered  to  take  and  subscribe,  for  the  use,  benefit,  and  advantage^ 
of  said  county,  to  the  capital  stock  of  any  railroad  company,  for 
the  purpose  mentioned  in  section  one  of  this  Act,  stock  to  fhf 
amount  of  two  hundred  thousand  dollars,  and  therefore  to  pledge 
the  faith  of  said  county  of  Yuba  for  the  payment  of  the  nme  in 
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the  manner  thereinafter  provided.  By  section  five  a  committee^ 
constituted  by  section  four,  shall  make  the  subscription,  ''condi- 
tioning the  same  to  be  paid  in  the  bonds  of  Yuba  County  ;'*  and 
by  section  six  it  is  provided  when,  and  in  what  manner,  these 
bonds  are  to  be  issued. 

The  San  Francisco  and  Marysville  Bailroad  Company  was  in 
corporated  on  the  28th  day  of  October,  1857,  for  the  purposes  set 
forth  in  their  articles  of  association  —  that  of  constructing,  own- 
ing, and  maintaining,  a  railroad  from  the  cily  of  Marysville,  in 
the  county  of  Yuba,  through  said  county  and  the  counties  of 
Sutter,  Yolo,  and  Solano,  to  a  point  on  San  Pablo  Bay,  near 
Vallejo. 

The  vote  on  this  proposition  was  in  favor  of  the  subscription. 

This  is  a  case  of  much  public  importance,  and  we  are  requested 
by  the  learned  counsel  on  both  sides  to  decide  the  main  questions 
involved,  without  reference  to  technical  points.  The  questions 
were  before  us  at  the  last  term,  but  we  declined  to  pass  upon 
them  for  the  reason  that  the  proper  parties  upon  whom  our  judg- 
ment should  be  binding  were  not  before  the  Court.  We  thought 
it  a  bad  precedent  to  consider  grave  questions  involving  important 
interests,  in  the  absence  of  parties  really  interested,  since,  though 
in  the  particular  case  there  was  no  suspicion  of  such  a  design, 
BQch  a  precedent  might  allow  any  suitor  to  bring  up  mere  specu- 
lative questions,  and  bring  before  the  Courts  titles  or  claims  of 
third  persons  with  which  he  had  no  concern,  and  which  might 
be  decided  in  the  absence  of,  and  without  a  hearing  by,  those 
who  might  be  aflEected  by  the  adjudication. 

We  do  not  see  very  clearly  that  the  present  plaintiff  can  inter- 
fere by  injunction,  and  restrain  the  performance  of  a  ministerial 
duty  cast  upon  public  oflBcers  by  the  law,  merely  upon  the  ground 
that  the  effect  of  this  might  be,  at  some  future  time,  if  certain 
other  things  were  done,  to  subject  his  property  to  taxation.  But 
as  the  proper  parties  are  before  the  Court,  we  waive  this  inquiry, 
merely  alluding  to  it  to  show  that  it  is  still  an  open  question,  not 
passed  upon  or  foreclosed  by  this  decision. 

Two  points  are  made  by  the  Appelknt. 

1.  That  the  Board  of  Supervisors  had  no  authority  to  sub- 
scribe to  the  capital  stock  of  the  San  Francisco  and  Marysville 
Bailroad  Company,  even  though  fhe  Act  of  the  Legislature  were 
constitutional. 
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2.  That  the  Act  is  unconstitutionaL 

The  last  proposition  was  the  one  mainly  argued  at  the  bar.  We 
shall  consider  it  first. 

It  is  not  pretended  by  the  counsel  that  there  is  any  proYision 
of  the  Constitution  which  specially  interdicts  the  taking  of  stock 
in  railroads  by  a  county;  nor  that  there  is  any  provision  which 
forbids  this  mode  adopted  by  the  Act  of  1857,  of  aaeertaining  or 
giving  effect  to  its  wiU  if  it  so  desire.  But  it  la  argued  that 
^^  such  a  power  is  withheld  by  the  spirit,  meaning,  and  true  in- 
tent, of  the  Constitution.^'  The  generality  of  such  a  proposition 
creates  an  instinctive  suspicion  of  its  soundness.  We  do  not  deny 
that  there  may  be  a  declared  policy  in  a  Constitution,  as  in  a 
penal  law,  or  system  of  laws,  and  that  it  is  not  within  the  power 
of  the  Legislature  to  contravene  this  policy,  although  fte  Act  do 
not  oppose  the  express  language  of  any  clause  of  the  instrument 
But  this  policy  must  be  manifested  by  the  terms  of  tite 
Constitution,  fixing  with  precision  the  particular  rule,  and  not  be 
gathered  by  general  inference,  or  vague  and  uncertain  specula- 
tion of  what  the  framers  of  the  Constitution  designed,  but  &iled 
clearly  to  express.  Mr.  Justice  Daniel,  of  the  Supreme  Court  of 
the  United  States,  took  occasion  in  a  recent  case,  to  disapprove 
of  thifi  course  of  reasoning,  and  relaxing  something  of  tiie  austere 
dignity  of  that  august  tribunal,  remarked,  that  if  the  Judges  were 
to  adopt  the  notion  that  a  law  might  be  declared  unconstitationaly 
because  of  its  supposed  repugnancy  to  the  spirit  of  the  Constitu- 
tion, they  ought  to  employ  a  rapping  medium  to  procure  authentic 
revelations  from  that  spirit.  We  expressed  our  views  of  this  mode 
of  constitutional  construction  in  the  case  of  People  ex  ret  Brodie 
v.  Weller,  11  Cal.  77,  and  do  not  deem  it  necessary  to  repeat  here 
what  we  there  said. 

The  argument,  more  fully  developed  by  the  learned  counsel, 
seems  to  be  this:  The  State  is  forbidden  by  Hie  8th  Article  of 
the  Constitution,  to  create  debts  over  three  hundred  thousand 
dollars,  or  to  loan  its  credit,  etc.;  the  counties  are  component 
parts  of  the  State;  the  State  cannot  authorize  the  creation  of 
this  debt  by  its  separate  subdivisions  any  more  than  by  itself  as 
a  whole.  If  this  argument  were  sound,  it  would  seem  to  follow 
that  all  indebtedness  of  every  sort,  incurred  by  all  the  counties 
of  the  State  —  the  State  having  exceeded  its  privil^d  limit— is 
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void.  But  the  radical  error  of  the  argument  is,  this  provision 
only  applies  to  the  State  as  a  corporation  —  as  a  political  sov- 
ereign, represented  by  her  law-making  power.  As  snch  corpora- 
tion, or  sovereign  being,  she  has  no  subdivisions,  for  sovereignty 
is  not  divisible.  She  may  have  political  subdivisions  —  that  is, 
ehe  may  permit  a  portion  of  her  powers  of  government  to  be 
exercised  by  local  agents,  who,  of  course,  are  her  subordinates. 
But  politically  considered,  geographical  or  political  departments 
are  no  more  the  State,  or  a  part  of  the  State,  than  a  man's  land, 
or  his  agent,  is  a  part  of  himself.  The  intent  of  this  clause  of 
Hie  Constitution  is  plain  enough;  it  was  designed  as  a  check  on 
legislation,  and  such  legislation  as  might  create  a  charge  upon 
the  prope^  of  the  entire  State.  But  it  is  not  only  unwarranted 
by  tiie  words  of  the  Constitution  to  suppose  tiaat  counties  were 
included  in  this  inhibition,  but  it  might  well  have  been  foreseen 
that  the>  provision  would  prove  extremely  embarrassing,  if  it 
did  not  entirely  stop  the  operations  of  those  local  governments. 
All  of  them,  or  nearly  all,  we  believe,  have  been  obliged  to  go 
in  debt  to  support  themselves;  and,  besides,  the  restriction 
would  be  wholly  impracticable,  for  how  ascertain  from  time  to 
time  whether  the  aggregate  of  all  this  indebtedness  passed  the 
limit,  and  when,  or  whether,  by  payments  or  otherwise,  re- 
tamed  within  it  again?  For  the  question  of  the  validity  of  any 
contract  or  debt  would  depend  upon  the  general  balance  of 
State  and  county  debts  or  credits.  Many  cases  have  come  be- 
fore this  Court  involving  the  validity  of  these  debts,  but  the 
point  has  never  before  been  taken;  and  we  think  there  is  not 
enough  of  plausibility  in  it  to  justify  a  more  detailed  exposition 
of  its  fallacy. 

The  same  argument,  which  denies  force  to  this  proposition, 
that  this  18  a  State  debt,  within  the  meaning  of  the  Constitution, 
equally  refutes  the  idea  that  it  is  a  loan  of  State  credit. 

The  general  powers  of  Gtovemment  being  vested  in  the  Legis- 
lature, the  power  to  pass  this  law  must  be  conceded,  unless  some 
constitutional  restriction  is  imposed.  We  see  no  restriction  in 
this  case.  The  fact  that  the  State  could  not  take  stock  in  this 
road  does  not  show  that  the  Legislature  could  not  authorize  the 
county  of  Yuba  to  take  stock;  for  the  reason  that  the  Constitu- 
tion says  the  State  shall  not  subscribe,  and  does  not  say  that 
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the  county  of  Yuba  shall  not.  The  restriction  goes  do  further 
than  the  language  carries  it  It  comprehends  the  particular  act 
and  party  interdicted  —  none  other. 

There  is  no  difference  in  this  respect  between  a  municipal  cor- 
poration  and  a  county.  They  are  botib  political  and  geographi- 
cal divisions  of  the  State.  They  biq  both  the  subjects  of  its 
political  dominion.  The  local  governments  derive  their  powers 
from  the  paramount  political  head^  which,  while  it  cedes  to  cer- 
tain local  agents  certain  powers,  does  not  thereby  remit  its  right- 
ful and  ultimate  dominion;  for  it  would  be  strange  if  tlie  political 
power  could  appoint  agents,  and  delegate  powers  of  a  political 
nature^  and  not  itself  be  able  to  do  or  regulate  what  is  done  or 
regulated  solely  by  virtue  of  its  permission  and  anthority. 

It  may  be  conceded  that  the  Board  of  Supervisors  had  no  power 
to  make  this  subscription  without  the  Act  of  the  Legislature.  It 
had  no  power,  because  it  was  not  authorized  by  any  law*  Bat  this 
law  gave  them  the  authority. 

Having  seen  that  there  is  nothing  peculiar  to  onr  Constitution 
which  denies  effect  to  this  Act,  we  are  brought  to  consider  the 
validity  of  the  statute  on  more  general  principles.  The  question 
is  not  new.  It  has  f requentiy  arisen  in  other  States,  and  the 
decisions,  we  believe,  have  been  uniform.  Few  questions  have 
been  more  thoroughly  argued  or  more  elaborately  considered.  In 
New  Yor^,  Mississippi,  Ohio,  Tennessee,  Pennsylvania,  Virginia, 
Kentucky,  North  Carolina,  and  Indiana,  the  binding  force  of  such 
a  law  has  been  affirmed. 

The  case  of  The  City  of  Aurora  v.  West,  (9  Ind.  74,)  is  so  perti* 
nent  to  the  leading  points  involved  here  that  it  deserves  particu* 
lar  notice.  The  Legislature,  by  Act,  incorporating  the  town  of 
Aurora,  empowered  the  city  to  '^take  stock  in  any  chartered 
company  for  making  roads  to  said  city/'  and  that  tbey  mi^ht 
issue  bonds,  etc.;  this  they  had  power  to  do  whenever  a  ma- 
jority of  the  qualified  voters  of  the  city  required  it  The  City 
Council  subscribed  fifty  thousand  dollars  of  the  capital  stock  of 
the  Ohio  and  Mississippi  Bailroad  Company.  The  Constitution 
of  Indiana  forbade  the  State  going  in  debt  for  internal  improve- 
ments, and  also  forbade  counties,  but  cities  were  not  expressly 
forbidden.  In  that  case,  as  ii^  this,  the  spirit  ol  the  Constitution 
was  invoked  by  counseL    We  extract  a  portion  of  the  opinion  of 
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the  Court,  because  it  not  only  fully  receives  our  approbation,  but 
comprises,  within  a  short  compass,  a  full  answer  to  the  argument 
of  the  Appellanta.    The  Court  say: 

*'  The  provisions  in  the  new  Constitution,  then,  on  the  question 
under  consideration,  amount  to  this:  they  admit  the  power  of 
the  State  to  construct  works  of  internal  improvement,  but  forbid 
her,  in  her  State  capacity,  to  create  a  debt  for  the  purpose. 
They  grant  that  the  power  may  be  conferred  upon  counties  to 
take  stock  in  companies  chartered  tb  construct  such  works, 
but  require  simultaneous  payment  They  do  not  prohibit  the 
conferring  of  the  power  to  take  stock  upon  cities,  either  by 
means  of  cash  or  credit,  or  of  otherwise  aiding  these  undertak- 
ings, but  they  prohibit  the  State  from  assuming  any  debts  cities 
may  contract. 

The  implication  from  these  provisions,  in  regard  to  cities,  if 
there  be  any,  is  in  favor  of  their  power  to  take  stock,  etc.  At 
all  events,  if  they  ever  possessed  the  power,  that  power  is  left 
unimpaired.  The  convention  did  not  consider  that  an  inhibi- 
tion upon  the  State  to  construct  internal  improvements,  in  her 
capacity  as  such,  by  means  of  loans,  prohibited  her  from  autho- 
rizing other  agencies  to  construct  them  by  such  means;  hence, 
they  proceeded  to  impose  the  restriction  as  to  counties,  but  did 
not  extend  it  to  cities,  though  naming  them  in  the  same  section. 
The  maxim,  therefore,  that  the  expression  of  one  excludes  the 
other,  must  apply. 

Suppose  the  Constitution  said  that  the  State  should  not,  by 
means  of  her  officers  and  funds,  construct  railroads,  would  tho 
provision  be  construed  to  prohibit  the  State  from  charterini^ 
companies  for  that  purpose?  It  would  rather  imply  that  they 
were  to  be  constructed  by  such  agencies;  for  an  intention  to  en- 
tirely arrest  the  improvement  of  the  State  could  not  be  pre- 
sumed. 

If,  then,  cities,  under  the  old  Constitution,  or  it  would  seem 
under,  perhaps,  any  Constitution,  could  be  invested  by  the  Legis- 
lature with  the  power  of  aiding  works  of  internal  improvement, 
fhey  still  can  be  invested  with  such  power. 

The  questioia^  fberefon,  presents  itself,  can  such  power  be 
gbn  to  ft  dtyP  Of  the  policy  of  conferring  it,  we  have  said  all 
that  it  becomes  us  to  sf^y,  in  The  City  of  Lafaf/etU  ▼•  O09,  (6  Ind. 
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R.  38,)  to  which  we  refer.  Of  the  capacity  to  confer  it,  we  have 
not  heretofore  expressed  an  opinion.  That  is  now  the  question. 
We  have  seen  that  no  express  constitutional  provision  stands  in 
the  way  of  granting  such  power  to  a  city,  as  we  hold  that  the 
prohibition  in  the  Constitution  upon  the  Legislature  to  create  a 
State  debt  does  not  prohibit  that  body  from  authorizing  cities 
to  create  debts.  This  is  our  construction  of  the  language  of  the 
Constitution.  But  it  is  insisted  that  the  power  is  not  a  legiti- 
mate part  of  the  authority  of  a  municipal  corporation  —  that  it 
is  outside  of  the  purpose  for  which  such  corporations  are  crea- 
ted —  and  that  this  is  a  sufficient  reason  for  holding  them  incom- 
petent to  receiye  a  grant  of  such  power.  But  is  not  this  begging 
the  very  question  to  be  decided?  For  what  precise  purposes 
are  municipal  corporations  created?  How  much  power,  and  no 
more  nor  no  less,  is  embraced  by  the  idea  of  a  mtmicipal  corpo- 
ration? We  have  not  been  satisfactorily  enlightened  on  tiiis 
point  If  the  Legislature  can  confer  a  littie  legislative  power 
upon  a  city  for  local  objects,  can  it  not  confer  a  greater  amount 
for  the  same  objects?  It  would  hardly  be  said  tiiat  cities  were 
created  simply  to  establish  and  enforce  police  regulations  —  to 
maintain  order  among  the  citizens.  By  conmion  custom,  they 
establish  sanitary  regulations,  rules  governing  markets,  etc.,  and 
on  what  principle  do  they  exercise  these  powers?  They  go  fur- 
ther. They  construct  streets,  sidewalks,  bridges,  etc.  within 
their  limits.  They  do  more.  They  build  wharfs  to  accommo- 
date their  trade  and  commerce,  coming  to  them  from  a  distance; 
they  construct  water-works  —  going,  for  the  purpose,  miles  be- 
yond corporate  limits.  They  construct  works  for  lighting,  etc. 
These,  and  other  like  powers,  though  not  existing  in  every  one, 
yet,  we  believe,  all  concede  may  be  conferred  upon  municipal 
corporations  as  legitimate,  as  constitutional,  though  in  their  ex- 
ercise, the  citizens  are  not  severally  equally  benefited  in  propor- 
tion to  taxes  paid.  (See  Lqjfayette  v.  Cox,  6  Ind.  B.  38.)  Now, 
if  a  city  may  build  wharfs,  or  take  stock  in  companies  created 
to  build  them,  to  foster  commerce  —  may  take  stodk  in  compan- 
ies chartered  to  furnish  the  people  with  water^  lights  etc. —  why, 
as  a  question  of  power,  may  it  not  take  stoek  In  «Miip«nia^  for 
the  making  of  highways  to  facilitate  the  bringixig  in  of  knid, 
and  meat,  and  fuel,  to  the  citizens?     Are  not  these  of  nearly  as 


SUPBEMB  COXJET  — APBIL  TEBM,  1859.  187 

Pattlton  9,  Board  of  SupenrlioAi  of  Yuba  Coonty.. 

much  importance  to  them  as  water^  lights  etc.  And  are  not  such 
works,  in  a  special  manner,  locally  advantageous  to  the  city? 
And  where  the  citizens  of  a  place  have  seen  fit  to  ask,  and  the 
L^slature  to  grant  such  power,  and  the  citizens  have  subse- 
quently, in  the  prescribed  mode,  exercised  it,  no  constitutional 
provision  forbidding,  a  Courts  whose  province  is  simply  to  decide 
what  the  law  is,  not  what  it  should  be,  can  azmul  such  exercise 
of  power.  How  much  local  benefit  must  an  improvement  confer 
to  bring  it  within  the  spirit  of  a  local  one  ?  If  a  city  may  build 
a  wharf  to  accommodate  its  commerce,  may  it  not,  also,  a  depot? 
May  it  not  build  the  track  of  a  road  through  its  corporate  limits? 
May  it  not,  then,  put  in  that  amount  of  stock,  or  bonds,  to  pay 
the  company  the  sum  the  depot  and  track  would  cost?^ 

The  Court  then  goes  on  to  hold,  with  Chancellor  Kent,  (Com. 
2  Vol.  277,)  that  public  corporations  are  created  by  the  Govern- 
ment for  political  purposes  as  coimties,  cities,  etc.;  they  are  in- 
vested with  subordinate  legislative  powers,  to  be  exercised  for 
local  purposes,  connected  with  the  public  good,  and  such  powers 
are  subject  to  the  control  of  the  Legislature  of  the  State.  It 
sums  up  the  argument  on  this  general  subject  by  saying:  "The 
Constitution  of  the  State  authorizes  the  Legislature  to  create 
corporations,  and  imposes  no  limit  as  to  the  powers  to  be  con- 
ferred on  them,  no  clause  confining  their  action  to  objects  en- 
tirdy  disconnected  with  anything  outside  the  corporate  limits.'* 

In  Grant  v.  Courier,  (24  Barb.  233,)  the  subject  is  elaboratdy 
treated.  The  question  there,  was  as  to  the  validity  of  a  statute  of 
New  York,  empowering  the  towns  in  the  counties  through  which 
the  Albany  and  Susquehanna  Eailroad  is  located  and  in  progress 
6f  construction,  to  borrow  money  and  subscribe  for  and  purchase 
the  stock  of  the  company.  After  giving  the  general  course  of 
reasoning  adopted  in  the  Indiana  case,  the  Court  say:  "The 
Act,  consequently,  is  not  repugnant  to  the  provisions  of  the 
State  Constitution  above  referred  to,  nor  is  it  without  the  general 
grant  of  legislative  power.  The  precise  question  at  issue,  as  to 
the  power  of  the  Legislature  to  authorize  towns,  cities,  and 
/Counties,  to  subscribe  for  railroad,  turnpike  road,  or  bridge 
stocks,  has  been  decided  repeatedly  in  various  States  of  the 
Union,  and  the  final  decision  in  each  of  them,  has  upheld  the 
law   as   constitutional.    The  Constitutions   of  several   of   these 
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States  contain  similar  provisions  for  the  protection  of  private 
property  to  those  above  alluded  to.  The  only  case  in  contradis- 
tinction to  which  we  have  been  referred,  is  that  of  Clarke  ▼.  The 
City  of  Rochester,  (13  How.  Pr.  204,)  decided  at  special  term,  and 
in  which  Judge  Allen,  in  his  able  opinion,  rests  the  decision  in 
part  upon  other  grounds,  to  which  allusion  will  hereafter  be 
made."  (Sharpless  v.  Mayor  of  Philadelphia,  21  Penn.  R.  147; 
Commonwealth  v.  MaWilliams,  11  Id.  62;  The  Cincinnati,  etc.  R. 
-B.  Co,  V.  Commissioner  of  Clinton  County,  1  Ohio  St.  77 ;  Cass  v. 
Dillon,  2  Id.  607;  Talbot  v.  Dent,  9  B.  Mon.  526;  Slack  v.  The 
MaysvUle  B.  B.  Co.,  13  Id.  1 ;  Nicoll  v.  Mayor  of  tTashviUe,  9  Hum- 
phrey, 252 ;  JTlcin  v.  Alton  B.  B,  Co,  13  Illinois,  516;  Shaw  v, 
Dennis,  5  Oilman,  405 ;  City  of  Bridgeport  v.  Housatonic  R.  B.  Co. 
15  Conn.  475;  Ooddin  V.  Crump,  8  Leigh,  120;  Harrison  Justices 
V.  Holland,  3  Grattan,  247;  Taylor  v.  Commissioners  of  Netbhem, 
2  Jones,  141 ;  see,  also,  Thomas  v.  Leland,  24  Wend.  65 ;  People 
V.  Mayor  of  Brooklyn,  4  Comst.  419 ;  White  v.  The  Syracuse  and 
Utica  B.  B.  Co.  14  Barb.  559.) 

The  Court  consider  the  point  made,  that  the  fact  that  the  Act 
was  not  to  take  effect  except  after  a  vote  of  two-thirds  of  the 
electors,  was  unconstitutional  as  a  limitation  upon  legislative 
power,  and  hold  that  there  is  nothing  in  it  —  the  Legislative  Act 
being  complete  when  exercised,  and  the  effect  of  the  Act  only 
controlled  by  the  condition.    The  same  thing  is  held  in  21  PemL 

189  ;1  Ohio  St.  77. 

The  case  of  Benson  r.  Mayor  of  Albany  involved  the  same 
question,  and  was  decided  the  same  way.  (24  Barb.  253.)  The 
Constitution  of  New  York  contains  a  clause  similar. to  our  own 
in  regard  to  municipal  corporations,  directing  the  Legislature  to 
restrict  the  power  of  municipal  corporations  to  tax,  assess,  bor- 
row money,  contract  debts,  etc.  But  this  provision  was  consid- 
ered as  not  interfering  with  their  power  to  subscribe  for  stock, 
tax,  etc. 

Many  more  cases  might  be  cited,  but  it  is  unnecessary.  The 
decisions,  with  a  single  exception  —  and  that  case  overruled  — 
seem  to  be  all  one  way. 

With  the  policy  of  such  laws,  as  tiie  Courts  of  Indiana  and 
New  York  remark,  we  have  nothing  to  do.  Our  duty  is  to  d^ 
clare  the  law  as  we  find  it. 
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The  result  of  all  the  cases  is,  that  the  Legislature  has  a  right  to 
authorize  a  local  tax  for  the  purpose  of  internal  improvements; 
that  it  may  authorize  the  local  authorities  to  impose  the  tax; 
tliat  this  authority  may  he  given  upon  petition  or  without  it,  or 
by  or  without  a  suhmission  of  the  proposition  to  the  people;  and 
that  it  is  not  essential  that  the  improvement  should  be  within^  or 
confined  to,  the  locality  taxed,  and  that  a  subscription  for  stock, 
to  be  paid  for  by  taxation,  is  a  valid  contract  to  pay  it. 

This  leaves  but  one  question  open;  and  we  think  there  is  noth- 
ing in  it  requiring  extended  notice.  It  has  been  seen  that  the 
Act  allows  tiie  subscription  to  be  made  to  the  capital  stock  of 
any  company  "for  the  purpose  of  constructing  any  railroad,  by 
which  a  railroad  connection  shall  be  formed  between  the  city  of 
MarysviUe  and  the  city  of  Benicia,  or  any  point  on  the  Sacra- 
mento Eiver/'  The  Committee  appointed  must  decide  whether 
this  road  is  a  proper  one  to  effect  their  object  We  do  not  ques- 
tion that  it  answers  the  end  intended,  and  that  a  subscription  to 
it  would  give  effect  to  the  intent  of  the  Act  of  the  Legislature. 
The  error  of  the  Appellant's  argument  is,  in  supposing  that  the 
subscription  is  to  be  to  a  railroad  company  foiined  for  the  ex- 
press and  only  purpose  of  connecting  MarysviUe  and  one  of  these 
termini;  whereas  the  truth  is,  the  subscription  is  to  any  railroad 
by  which  a  railway  connection  shall  be  formed  between  IMjarys- 
Tille  and  one  of  these  points.  The  company  receiving  the  sub- 
scription need  not  be  constituted  for  this  express  and  only  pur- 
pose; but  the  effect  of  their  work  must  be  to  make  this  connec- 
tion. The  road  of  this  company  commences  at  a  point  in  the 
city  of  MarysviUe,  and  continues  on  from  thence,  through  the 
county  of  Sutter,  to  a  point  on  the  Sacramento  Eiver  at  Knighf  s 
Ferry,  forming  a  railroad  connection  between  the  city  of  Marys- 
viUe and  the  Sacramento  Eiver,  at  Knight^s  Ferry,  thence  to 
Vallejo,  thence  by  steamboats  to  San  Francisco.  That  the  rail- 
road is  continued  further,  or  that  the  work  goes  beyond  this  in 
any  other  respect,  is  no  objection,  as  it  completely  answers  the  de- 
scription in  the  Act,  so  far  as  the  description  goes,  and  the  stat- 
ute designed.  * 

Judgment  affirmed* 
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Branch  Turnpike  Co.  v.  Board  ot  Superrlflon  of  Yttba  Coonty. 

BRANCH  TURNPIKE  COMPANY  v.  BOARD  SUPERVISORS 
YUBA  COUNTY. 

Ik  a  bin  for  an  injunction,  the  mere  allegation  of  great  and  IrrepanUt  In- 
jury to  a  vested  right  Is  Insufficient;  the  facts  stated  must  Mtiflf^  tbe 
Court  that  the  apprehension  of  such  injury  la  weU  founded. 

Appeal  from  the  Tenth  District 

F,  L.  Hatch,  for  Appellant. 

Bryan  <6  FUkins,  Winans  and  F.  T.  Wallace,  for  Respondent 

Terb Y,  C.  J.,  deliyeied  the  opinion  of  the  Court  —  BAumis,  J. 
concurring. 

In  this  case  the  demnrrer  should  have  been  sustained  for  want 
of  a  sufficient  statement  of  equities  in  the  bill. 

Plaintiff  complains  that  it  is  an  incorporated  company  under 
the  law,  and  have^  by  virtue  of  their  acts  as  corporators,  ac- 
quired certain  vested  rights  to  collect  and  fix  the  rate  of  tolls  to 
be  charged  over  their  road.  That  defendants,  in  violation  of 
those  rights,  and  without  authority  of  law,  are  about  to  pass  an 
order  fixing  the  rate  of  tolls  to  be  charged  on  said  road,  which 
order  may  entirely  ruin  plaintiffs,  and  cause  them  to  lose  the 
money  invested  in  their  enterprise. 

These  allegations  are  altogether  insufficient  to  warrant  the  in- 
terference of  a  Court  of  Equity.  An  injunction  is  never  granted 
unless  the  bill  shows  some  vested  right  in  the  plaintiff,  which 
is  likely  to  suffer  great  or  irreparable  injury  from  the  act  com- 
plained of.  The  mere  allegation  of  such  injury  is  insufficient 
The  facts  stated  must  satisfy  the  Court  that  such  apprehension 
is  well  founded.  (6  John.  Ch.  19;  2  Dallas,  405;  9  Gill  &  John. 
468.) 

No  such  facta  are  stated  by  the  plaintiff.  In  the  first  place, 
for  aught  that  appears  in  the  bill,  it  may  have  been  the  design 
of  the  Supervisors  to  increase  the  rate  of  tolls  charged,  and  thus 
enhance,  rather  than  diminish,  the  revenue  of  the  corporation. 
Secondly,  if  tjie  allegation  of  want  of  authority  in  defendants  be 
true,  any  order  which  they  might  make  in  the  premises  would 
be  a  mere  nullity,  and  could  in  no  way  prejudice  the  rights  of 
plaintiff.  On  the  contrary,  if  this  allegation  be  not  true,  defend* 
ants  should  not  be  restrained  from  performing  a  plain  duty. 

Jud^^ment  reversed  and  bill  dismissed. 
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HOLMES  V.  ROGERS  $t  al. 

A  vmcsxa  fairly  cnttred  by  conflent  of  an  Attorney,  Is  as  bloiSlng  upon  his 
client  as  a  decree  entered  after  resistance. 

Hie  authority  of  an  Attorney,  who  appears,  will  he  presamed,  and  his  action 
wUl  bind  the  party,  unless  In  cases  of  fraud  or  Insolvency  of  the  Attorney. 
Nor  win  such  action  be  reviewed  on  the  ground  of  mistake,  unless  the 
mistake  be  unmixed  with  any  fault  or  negligence  of  either  the  party  or 
his  Attorney. 

It  seems  that  toe  appearance  of  an  Attorney  wholly  unauthorised,  there  being 
no  fraud  and  no  allegation  of  Insolvency,  would  not  give  ths  party  a  right 
to  assail  the  Judgment  on  that  ground. 

If  the  Attorney  assents  to  the  decree,  the  assent  need  not  be  made  In  open 
Court  by  words  spoken  by  the  Attorney.  It  may  as  well  be  made  by  stipu- 
lation out  of  Court.  For  It  Is  the  fact  that  is  effectual,  not  the  mere  mode 
of  Its  authentication  to  the  Court.  If  that  assent  exist  at  the  time  of  ths 
action  of  the  Court,  or  the  entering  of  the  decree.  It  la  enongh. 

When  a  decree  is  made  by  consent  of  the  Attorney.  It  is  no  ground  of  error 
that  the  decree  embraces  land  not  In  the  complaint ;  and,  svoi  if  error,  ths 
remedy  Is  by  appeal* 

Appeal  from  the  Twelfth  District 

On  the  3l8t  day  of  July,  1864,  Edtannd  Laffan  filed  a  bill  in 
equity  against  Isaac  E.  Holmes  and  plaintiff,  claiming  that  Holmes 
had  been  left  by  him  as  his  agent  in  charge  of  certain  real  estate 
in  the  city  of  San  Francisco;  that  he  had,  in  violation  of  his  trust, 
caused  said  property  to  be  sold  on  execution  against  him,  Laffan, 
and  had  become  the  purchaser  thereof,  and  afterwards  had'  con- 
veyed the  same  to  the  present  plaintiff,  James  Q.  Holmes,  who 
had  united  with  the  said  Isaac  E.  Holmes,  his  brother,  to  de- 
fraud the  said  Laffan  —  and  the  bill  prayed  an  account  of  rents 
and  profits,  and  a  reconveyance  of  tiie  property.  To  this  bill 
the  two  defendants  made  separate  answers.  The  defendant, 
Isaac  E.  Holmes,  denied  all  the  equities  of  the  bill;  averred  that 
he  had  acted  with  the  best  faith  to  said  Laffan;  that  he  had 
bought  the  property  in  question  with  the  full  knowledge  and  ac- 
quiescence of  Laffan,  who  relinquished  and  abandoned  it  to  him^ 
and  had  declined  to  redeem  the  most  valuable  portion  when  full 
opportunity  was  offered  him  to  do  so.  The  defendant,  James  6. 
Holmes,  the  present  plaintiff,  answered  that  he  had  purchased 
from  his  codefendant  for  valuable  consideration  and  without  any 
notice  whatsoever  of  any  fiduciary  relations  between  Isaac  E. 
Holmfes  and  Laffan.  The  defendants  were  both  residing  in 
CHiarleston,  South  Carolina,  and  were  absent  from  the  State  of 
California.  The  answer  of  the  defendant,  Isaac  E.  Holmes,  was 
signed  by  him  propria  persona.  Mr.  Louis  Blanding  appeared  as 
the  Attorney  of  James  G.  Holmes,  the  present  plaintiff.    When 
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the  pleadings  were  in  this  position^  and  before  the  case  was 
brought  to  trial,  on  the  8th  of  June,  1855,  a  oertain  instrument 
purporting  to  be  a  eoonpromise  of  all  matters  in  dispute  between 
the  parties  to  the  said  action  was  filed  in  the  cause,  executed  by 
Laffan  in  person,'  on  the  one  part,  and  on  the  other  part  by  Hall 
McAllister,  as  professed  Attorney  in  fact  of  the  defendant,  Isaac 
E.  Holmes,  and  by  Wm.  Blanding  as  professed  Attorney  in  fact 
of  plaintiff;  and  on  the  27th  of  the  month  an  instrument  supple- 
mentary to  the  former,  and  executed  by  Wm.  Blanding  for  both 
defendants,  was  filed  in  the  cause.  Theee  instruments  surren- 
dered to  Laffan  all  the  property  claimed  by  him  in  the  suit,  and 
agreed  to  transfer  to  him  other  property  belonging  to  plaintiff, 
which  had  never  belonged  to,  or  been  claimed  by  Laffan,  and  they 
provided  for  the  entry  of  a  decree,  directing  a  conveyance  by 
defendants  to  Laffan  of  all  the  property  mentioned  in  them.  On 
the  18th  of  July,  1866,  a  decree  was  accordingly  entered,  order- 
ing the  conveyance  to  Laffan  of  all  the  property  described  in  the 
complaint,  and  other  property  not  therein  claimed,  and  which 
had  never  belonged  to  Laffan.  The  decree  purports  to  have  been 
made  "  by  consent  of  parties  *'  '*  with  the  consent  of  the  defend- 
ants by  their  respective  Attorneys  in  open  Court''  This  de- 
cree the  present  bill  prays  may  be  set  aside,  and  that  the  plain- 
tiff may  be  allowed  to  make  his  defense  to  that  action,  according 
to  the  averments  of  his  answer  therein.  The  bill  details  at 
length  the  original  transactions  between  Isaac  E.  Holmes  and 
Laffan,  and  shows  no  fraud  on  the  part  of  the  agent. 

The  bill  then  alleges  that  i^e  instruments  of  compromise  upon 
which  the  decree  was  founded  were  made  without  authority  and 
were*  void;  that  they  were. made  by  the  friends  of  the  defend- 
ant, I.  E.  Holmes,  and  from  good  motives,  but  with  an  imper- 
fect knowledge  of  the  facts,  and  without  authority.  And  as  to 
the  consent  of  the  Attomey-at-Law,  recited  in  the  decree,  it  is 
alleged,  *'that  the  said  Louis  Blanding,  the  Attorney  of  record 
of  this  plaintiff,  defendant  in  that  action,  had  no  authority  to 
consent  to  the  rendering  of  said  decree,  nor  was  he  in  fact,  as 
recited  in  said  decree,  present  in  Court  and  consenting  to  the 
rendering  of  said  decree,  nor  did  he  in  fact  exerdee  his  judg- 
ment on  behalf  of  this  plaintiff  in  said  matter,  bnt  having  a 
great  regard  for  the  character  and  reputation  of  the  said  I.  E. 
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Holmes,  and  being  misled  in  reference  thereto  by  an  imperfect 
acquaintance  with,  the  true  facts  of  the  controYerey  with  the 
said  Laffan,  which  facts  he  made  diligent  efforts  to  ascertain,  but 
could  not  learn,  he  neglected  and  omitted  the  strong  ground  of 
defense  which  this  plaintifl  had  in  law  and  equity  to  said  action^ 
and  allowed  the  said  Wm,  Blanding  and  Hall  McAllister  to  com- 
promise and  arrange  the  whole  matter  as  they  supposed  best  for 
the  said  I.  E.  Holmes,  altogether  overlooking  the  legal  position 
and  defense  of  this  plaintiff/' 

For  further  facts  see  opinion. 

Defendants  and  intervenors  demurred,  generally,  to  the  com- 
plaint The  demurrers  were  sustained,  and  final  decree  was  en- 
tered dismissing  the  complaint    Plaintiff  appeals. 

Whitcomb,  Pringle  £  Felton,  for  Appellant,  argued  that  the 
decree  should  be  set  aside  because:  1st  The  consent  or  will  of 
the  party  was  not  in  fact  given  by  his  counsel,  and  hence  that 
the  decree  was  rendered  through  a  mistake  of  fact  2d.  That 
even  if  the  counsel  consented,  he  was  not  authorized  to  bind 
plaintiff  by  such  consent,  and  hence  there  was  no  consent  of  the 
party. 

1st  The  consent  of  counsel  was  not  in  fact  given.  Hall  Mc- 
Allister and  Mr.  Blanding  assumed  the  settlement  of  the  con- 
troversy with  Laffan,  and  made  a  written  agreement,  by  which 
an  the  property  that  Laffan  claimed  was  given  up  to  him;  and 
Louis  Blanding,  the  Attomey-at-Law,  believing  these  gentlemen 
to  be  acting  in  the  best  interest  of  I.  E.  Holmes,  whose  real 
position  he  did  not  understand,  gave  up  to  them  the  manage- 
ment of  the  whole  matter  and  allowed  them  to  close  the  com- 
promise vrithout  interposing  the  true  defense  of  his  own  client. 
Thus  there  was  not  actual  consent  to  the  decree  by  Louis  Bland- 
ing, but  rather  an  abandonment  of  Qxe  case,  and  the  pleadings 
were  in  such  position  that  nothing  short  of  an  actual  consent  of 
counsel  could  justify  the  decree.  There  were  no  proofs;  there 
was  no  default;  on  the  contrary,  there  was  a  denial  of  all  the 
equities  charged  in  the  bill. 

2d.  But  we  claim  that  such  consent  as  was  necessary  here  is 
not  within  the  scope  of  the  ordinary  powers  of  counsel. 

And  again,  that  it  was  not  within  the  authority  which  the 
oounsd  produced  to  justify  his  action,  or  rather  non-action,  here. 

You  XIIL— 18 
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{Howe  V.  Lawrence  J  2  Zabriskie  N.  J.  99;  Derwort  v.  Loomer, 
21  Conn.  245,  256;  Lamson  v.  Beitison,  7  Eng.  401;  25  Penn. 
264;  Vail  V.  Adm'r  of  Jackson,  15  Vt.  314,  and  Cases  died; 
Qarvin  v.  Lowry,  7  S.  &  M.  24;  3  How.  314;  2  J.  J.  Mareh.  69,  70, 
71;  Smith  v.  Bossard,  2  McCord's  Ch.  409;  Shaw  v.  Bt(MZ«,  t 
How.  Pr.  246;  Oaillard  T.  Smart,  6  Cow.  386;  Connoss  v.  Chalbi, 
17  L.  J.  Exch.  319;  Swinfen  v.  Swinfen,  87  Eng.  C.  L.  369;  Ho^ 
ier  V.  Parher,  7  Cranch,  436;  Sat?ary  v.  Chapman,  11  AdoL  &  BL 
829.) 

But  the  Respondents  contend,  that  even  adimitting  the  abo¥«w 
there  is  no  relief  against  a  consent  decree  unless  it  were  obtained 
by  fraud.  And  that  the  remedy  the  Appellant  has  invoked  here* 
is  unknown  to  equil^  proceedings;  that  a  bill  to  set  aside  or  im- 
peach a  decree  can  only  be  brought  for  fraud  in  obtaining  the 
decree. 

I.  Undoubtedly,  a  consent  decree  cannot  be  set  aside  by  bill 
of  review,  appeal,  or  rehearing,  because  there  is^  strictly  speak- 
ing, no  error  in  a  consent  decrea 

II.  But  the  Respondents  contend  that  even  an  original  biU 
can  impeach  a  decree,  whether  on  consent  or  otherwise,  only  in 
the  case  of  fraud. 

The  books  speak  of  a  bill  to  impeach  a  decree  for  fraud,  because 
such  is  the  prevailing  character  of  such  original  bills,  fraud  being 
the  chief  and  most  usual  ground  of  equity  jurisdiction  in  such 
cases,  but  that  the  same  kind  of  relief  is  in  fact  available  in  the 
kindred  cases  of  accident  and  mistake.  We  claim  that  there  is 
relief  in  equity  against  a  consent  alleged,  which  was  not  in  fact 
given,  the  allegation  being  made  by  accident  or  mistake,  or 
against  a  consent  which  was  actually  given  through  accident  at 
mistake. 

This  decree  is  only  a  part  of  an  executory  cxmtract  Hie 
instruments  of  compromise  provide  for  the  surrendering  up  of  a 
large  part  of  the  plaintifPs  property,  for  the  entering  of  a  decree 
to  enforce  part  of  the  agreement,  and  for  conveyance  by  the  par- 
ties of  the  lots  in  question;  some  of.  these  lots  are  included  in 
the  decree,  though  not  subjects  of  the  action,  and  some  of  them 
are  not  included  in  the  decree.  The  oompromiae  proceeds  to 
the  entry  of  the  decree,  when  the  parties  repudiate  it,  and  dedare 
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that  they  are  not  bound  by  the  compromise.  They  axe  clearly 
entitled  to  set  aside  the  uncompleted  agreement  because  there 
was  no  authority  to  execute  it;  they  are  not  bound  to  convey 
the  property  not  mentioned  in  the  decree;  are  they  bound  to 
convey  the  property  improperly  embraced  in  ilie  decree  because 
not  the  subject  of  the  action^  or  are  they  only  bound  to  convey 
the  property  more  regularly  embraced  in  the  decree  because  the 
subject  of  tiie  action?  (See  Anderson  v.  Woodford,  8  Leigh^  316;! 
B$id  V.  Clark,  Speer's  Eq.  343 ;  Piche  v.  Emerson,  6  N.  H.  394;  1 
Vesey,  92;8mfUh  v.  Boesard,  2  McC.  Ch.  409,) 

F.  J.  Lippett,  also  for  Appellant 

I.  The  decree  may  be  impeached  by  original  bill^  without  charg* 
ing  fraud. 

I.  The  term  "  original  bill  to  impeach  a  decree  for"  fraud  '*  is 
a  mere  nomen  generalissimum;  there  are  bills  that  are  classed  in 
this  category  in  which  no  fraud  is  alleged.  (Story's  Eq.  PL  Sees. 
427,  428,  and  Note  1.)  3.  Courts  of  Equity  will  open  a  decree 
or  other  proceeding  taken  against  a  party  by  mistake  or  sur- 
prise, as  well  as  fraud.  (1  Vernon,  131,  Case  117;  Parker  v.  Dee, 
3  Swanston,  534,  Note;  Smith  v.  Bossard,  2  McCord's  Ch.  409; 
Kemp  V.  Squire,  1  Vesey,  Sen.  205,  206,  207;  Denton  v.  Noyes,  6 
Johns.  296,  301,  304,  306 ;  Brooks'  Adm'r  v.  Love,  3  Dana,  7 ;  Town 
of  Alton  V.  Town  of  OUmanion,  2  N.  H.  521,  622 ;  Pike  v.  Emer- 
son, 5  Id.  394;  Decarters  v.  Lafarge,  1  Paige,  576;  Millspatigh 
V.  McBride,  7  Paige,  612;  Erwin  v.  Vint,  6  Munford,  267-270; 
Callaway  v.  Alexander,  8  Leigh,  118,  119;  Anderson  v.  Woodr 
ford,  8  Leigh,  316,  326,  328.)  3.  By  Section  68  of  the  Practice 
Act,  a  party  is  relievable  '^from  a  judgment,  etc.  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect;'' and  no  time  is  limited  for  the  application.  (People  V. 
Lafarge,  3  Cal.  130,  134,  135,  136.) 

II.  Even  if  it  were  true  that  a  decree  can  be  impeached  only 
for  fraud,  this  would  not  affect  the  present  bill,  which  is  to  set 
aside  certain  instruments  of  compromise,  which  the  plaintiff 
never  authorized,  and  under  which  the  decree  in  question  was 
entered.  • 


III.    A  decree  may  be  opened,  though  entered  fay  ocuumt  of 

Counsel. 
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L  The  oonsent  to  the  entiy  of  the  decree  was  not  achiaUy 
given  by  the  pkintifPs  oonnsel^  Lonis  Blanding,  bnt  by  his 
brotiier^  who  had  aasomed  to  act  for  the  plaintiff.  2.  It  is  doubt- 
fol  whether  it  be  within  the  scope  of  the  ordinary  authority 
of  a  oounsel  to  consent  to  a  special  and  final  decree  in  equity. 
(Beach  v.  Shaw,  4  Barb.  294.)  3.  The  agency  of  an  Attorney  or 
counsel  is  limited  to  the  prosecution  or  defense  of  the  suit.  He 
is  clothed  with  aU  incidental  powers  which  may  be  requisite  for 
the  successful  fulfillment  of  the  object  of  his  agency;  but  not  to 
make  a  compromise,  nor,  withdrawing  the  suit  from  the  deter* 
mination  of  the  Courts  and  putting  himself  in  loco  judicis,  to  con- 
sent to  a  final  decree,  definitively  settling  the  rights  of  his  client 
(Howe  V.  Lawrence,  2  Zabriskie,  N.  J.  106;  Holker  v.  Parker,  7 
Cranch,  452-455;  Vail  v.  Jaclcson'e  Administrator,  16  Vermont, 
321 ;  Smith  v.  Bossard,  2  McCord's  Ch.  409 ;  Mayor  v.  Foulkrod,  4 
Wash.  C.  C.  611 ;  People  v.  Lambom,  1  Scam.  124;  FUby  v.  Miller, 
26  Penn.  State,  267;  Commissioners  of  Accounts  v.  Rose,  1  D^ausa^ 
469-470;  Kimball  v.  Oearheart,  12  Cal.  27.) 

Moreover,  certain  other  property,  not  claimed  in  the  suit,  was 
stipulated  to  be  also  given  up  to  Laffan,  and  although  this  prop- 
erty is  not  mentioned  in  the  decree,  the  plaintiff's  title  to  it  is 
clouded  by  the  agreement  so  long  as  it  is  permitted  to  stand.  4. 
Granting  that  a  decree  made  by  consent  of  counsel  will  not  be 
set  aside  because  the  consent  was  not  authorized  by  his  client, 
it  is  no  answer  to  the  bill,  which  does  not  ask  relief  on  this 
ground,  but  on  the  ground  that  the  counsel's  consent  was  given, 
not  only  under  circumstances  which  prevented  a  fair  use  of  his 
judgment,  but  under  a  supposed  compromise  which  had  never 
been  made.  If  the  plaintiff  himself  had  consented  to  the  decree, 
under  a  mistake  as  to  an  important  fact,  it  would  be  a  sufficient 
ground  to  set  aside.  6.  That  courts  may  open  decrees  made  by 
mistake  of  counsel,  appears  from  authority,  as  well  as  principle. 
(Beach  v.  Shaw,  4  Barb.  293,  294,  295;  Denton  v.  Noyes,  6  Johns. 
301,  304,  306;  Anderson  v.  Woodford,  8  Leigh,  316,  326,  328; 
Swinfen  v.  Swinfen,  87  Eng.  C.  L.  364;  London  Times  of  July 
29th,  1869.) 

Hoge  A  Tftbon,  and  27.  Rogers,  for  Bespondents,  argued:  L 
That  the  complaint  was  not  good  as  a  bill  of  review.    New  mat- 
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to  IB  not  pretended^  and  any  error  of  law  is  barred  by  time. 
(Stor/B  Eq.  PI.  450-456;  1  Hop.  104,)  11.  The  complaint  i% 
not  good  as  an  original  bill.  A  decree  cannot  be  impeached  by 
an  original  biU^  except  <m  the  ground  of  fraud.  {Davo0  v.  Fan- 
ning, 4  Johns.  Gh.  202,  203,  and  Oases  there  cited;  White  v.  Bank 
U.  S.  7  Ohio,  628;  6  and  r  Cond.  Ohio,  283;  Brooka,  Adm'r  v. 
Lave,  3  Dana,  7,  and  Cases  cited;  Story  Eq.  PI.  483,  Sec.  426; 
Id.  647,  Sees.  638,  639;  3  Dan'l  Ch.  Pr.  1724;  Id.  1785;  Oifford, 
Adm'r  v.  Thorn  et  al  1  Stockton,  N.  J.  722,  etc.) 

This  case  is  like  Bameti  et  al.  v.  Kilboume,  (3  Cal.  327,)  and 
the  language  of  the  Court  there  is  appropriate  to  the  ease  at  bar. 
It  is,  in  reality,  ^'only  an  application  for  a  new  trial,"  and  the 
''ignorance  of  counsel,*'  or  ''insufficient  conduct  in  the  prosecu- 
tion of  the  first  suit,  do  not  constitute  grounds  for  relief  in  chan- 
cery.'' m.  That  the  Attorneys  had  the  power  to  consent  to  the 
decree  on  the  original  suit,  and  that  no  relief  can  be  granted  on 
account  of  their  negligence,  appears  from  the  following  aulhori- 
tiea: 

"There  is  no  difierenoe  between  decrees  entered  by  consent^ 
and  decrees  after  argument.  If  fairly  entered,  they  are  equally 
talid  and  operative,  so  long  as  they  remain  in  force."  {French 
▼.  ShotweU,  6  Johns.  Ch.  568;  S.  C.  in  Ct  of  Errors,  20  Johns. 
668;  Bradish  v.  Magee,  Amb.  229;  Costa  v.  Clark,  3  Edw.  Ch* 
410;  Harrison  v.  Rtmsey,  2  Ves.  Sen.  488;  1  Hoflf.  Ch.  Pr.  and 
cases  there  dted;  Descarters  v.  La  Forge,  1  Paige  Ch.  574;  Mo- 
nell  V.  Lawrence,  12  Johns.  534;  Descarters  t.  La  Forge,  1  Paige 
Ch.  674 ;  Pierce  r.  Perkins,  2  Dev.  Eq.  252 ;  Story  v.  Hawkins  et  ah 
8  Dana,  13;  see,  also,  Talhoi  v.  McGee,  4  Mon.  377;  Glass  v. 
Thompson  etaJ.dB.  Mon.  237 ;  Farmers'  Trust  and  Canal  Bank  v. 
Keichum  et  al.  4i  McLean,  120;  Town  of  Alton  v.  Town  of  QiU 
manton,  2  N.  Ham.  520;  Pike  v.  Emerson,  5  Id.  393;  Hanson  v. 
Hoitt  14  Id.  56;  Kent  v.  Richard^,  3  Maryland  Ch.  Dec.  392; 
Heneh  ▼.  Todhunier,  7  Har.  &  Johns.  275 ;  Thomburg  v.  McAulay, 
2  Md.  Ch.  Dec  427;  Oreenleaf  v.  McDowell,  4  Iredell  Eq.  484; 
Orice  ▼.  Bw?,  3  Dev.  64;  Suydam  v.  Pitcher  et  al  4  Cal.  281; 
Markleg  v.  Rand,  12  Id.  275;  Oifford,  Adm'r  v.  Thorn  et  al.  1 
Stockton,  N.  J.  C.  722,  723.) 

IV.  Oonnael  sqr:  ^That  this  consent  or  will  of  the  party  was 
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not  in  fact  given  by  his  counsel,  and  hence  that  the  decree  was 
rendered  through  a  mistake  of  fact>  and  should  be  set  aaide.^' 

The  case  of  Atkinson  v.  Monks,  (1  Cowen,  709,)  fniniaheB  an 
answer  to  this  proposition.  **The  decree,  in  everything  that  re- 
spects the  ref er^ice,  purports  to  have  been  made  on  consent  If 
the  Chancellor  was  mistaken  in  supposing  Atdiinson's  counsel 
to  have  consented  to  it,  application  shotdd  have  been  made  to 
him  to  have  the  mistime  as  to  the  consent  corrected.  That 
course  not  having  been  pursued,  this  Court  cannot  try  the  ques- 
tion whether  there  was  a  mistake  or  not.  We  must  take  tlie 
facts  to  be  as  stated  in  the  decree,  and  entirely  disr^ard  the 
suggestion  of  a  mistake.  No  appeal  or  rehearing  lies  from  a  de- 
cree made  by  consent''  (2  Madd.  Ch.  Pr.  577;  Bradish  v.  Ma- 
gee,  Amb.  229.) 

But  the  counsel  cites  the  68th  Section  of  the  Practice  Act 
(People  V.  Lafarge,  3  Gal.  130,)  and  asserts  that  '^  an  application 
after  the  term,  can  properly  be  made  only  by  original  bill.''  Thst 
case  was  a  bill  in  equity,  to  set  aside  a  judgment  at  law  for  fraud. 
Judge  Heydenfeldt  treated  it  as  the  ordinary  bill  in  equity  on 
that  ground,  but  Judge  Wells  treated  it  as  a  motion,  and  main- 
tained that  it  could  be  made  after  a  term  elapsed.  In  Baldwin 
Y.  Cramer  etal.  (2  Cal.  583,)  it  was  expressly  held,  "  that  after  the 
expiration  of  a  term  of  the  District  Court,  no  power  remains  in 
it  to  set  aside  a  judgment  or  grant  a  new  trial."  The  latter 
cases  are  all  the  same  way.  (See  Suydam  v.  Pitcher  et  dl.  4  Cal. 
280,  281 ;  Shaw  v.  McGregor,  8  Id.  521.) 

But  the  decree  in  this  case  recites  that,  ''This  cause  coming 
on  for  hearing  and  trial,  by  consent  of  the  parties,  by  the  Court, 
and  the  same  being  considered  by  the  Court,"  etc.  Prom  this  it 
may  be  implied  that  a  trial  was  had,  and  the  decree  of  the  Court 
rendered  after  deliberation  on  the  evidence.  The  fact  of  a  con* 
sent  to  a  decree  would  not  vitiate  it,  if  otherwise  good.  The  de- 
cree imports  a  verity,  and  all  the  intendments  are  those  that  sup- 
port it. 

''Where  there  are  two  presumptions,  both  equally  reasonable, 
arising  upon  the  face  of  the  record,  this  Court  is  bound  to  adopt 
that  which  will  maintain  the  judgment  of  the  Court  below.* 
(Whipley  v.  Flower,  6  Cal.  632;  see,  also,  Nelson  v.  Lemmon,  10 
Id.  49;  Girwall  v.  Henderson,  7  Id.  290;  Ford  v.  Halion,  6  Id. 
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621;  White  v.  Abernethy  et  al  Id.  3,  99;  Blaney  v,  Findley,  2 
Black.  338;  Evans  v.  McMahon,  1  Ala.  45;  JSZIta  v.  Dunn,  3  Ala. 
632 ;  Ice  v.  Manning,  8  Id  121 ;  Dealing  T.  5wi<fc,  4  Id.  432 ;  0ary 
▼.  Wood,  Id.  296.) 

We  submit  that:  1.  The  decree  songht  to  be  impeached  ia 
good  as  rendered  on  ^a  hearing  and  triaL"  2.  It  ia  good  as  a 
consent  decree.  3.  That  the  counsel  for  the  respectire  parties 
did,  in  fact,  and  without  mistake,  consent  4.  That  cotmsel  may 
consent  to  a  decree  that  will  bind  their  client.  6.  If  there  was 
a  mistake  in  supposing  cotmsel  did  consent,  that  it  should  have 
been  corrected  on  motion  at  the  same  term  of  Court,  and  it  is 
now  too  late.  6*  That  the  complaint  is  not  a  bill  of  review.  7. 
That  no  decree  can  be  impeached  by  an  original  bill,  except  for 
fraud. 

v.  As  to  the  compromise  outside  of  the  decree,  this  Court 
has  nothing  to  do  with  it,  and  no  jurisdiction  concerning  it.  If 
the  '*  professed  Attorneys  in  fact  **  had  no  authority  to  make  the 
agreement,  it  does  not  bind  the  brothers  Holmes:  they  have  not 
yet  conveyed,  and  have  the  title  in  their  names.  If  out  of  pos- 
session, they  can  recover  in  qectment  If  in  possession,  they 
can  file  a  bill  to  quiet  title. 

BaIiDWIK,  J.  ddivered  the  opinion  of  the  Court  —  Tubby,  0.  J. 

concurring. 

This  is  a  bill  filed  to  vacate  a  decree  rendered  in  a  case  of  Ed- 
mund Laffim  ▼.  The  Plaintiff  and  others,  on  the  18th  July,  1865. 

It  is  not  a  bill  of  review  technically  so  called,  for  it  is  not 
brought  either  for  error  appearing  on  the  record,  or  upon  the 
discovery  of  any  new  matter.    (Story's  Eq.  Plead.  450.) 

The  bill  charges  that,  on  the  16th  December,  1861,  Edmund 
Laffan  was  the  owner  of  certain  real  estate  in  the  city  of  San 
Francisco,  and  that  Isaac  E.  Holmes  was  his  agent  and  Attor* 
ney;  that  Holmes  became,  in  various  ways,  the  owner  of  the 
property,  and  conveyed  it  to  the  plaintiff;  that  Laffan  sued  for 
this  property,  alleging  that  Holmes  was  his  agent,  and  bought 
in  violation  of  his  trust  foi*  his  own  use;  that  the  fact  was  that 
Holmes  was  fully  authorized  and  justified  in  bu3ring  the  property, 
of  which  he  produces  proof  of  letters  of  Laffan  and  other- 
wise; that  a  decree,  a  copy  of  which  appean  aa  an  exhibit^  was 
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BRANCH  TURNPIKE  COMPANT  v.  BOARD  SUPERVISOES 
YUBA  COUNTY. 

Ik  a  bill  for  an  Injunction,  the  mere  allegation  of  great  and  Irrepaiable  l» 
jury  to  a  vested  rlgbt  Is  InsufBcIent;  the  facts  stated  must  Mtiify  tht 
Court  that  the  apprehension  of  such  injury  la  well  founded. 

Appeal  from  the  Tenth  Dktrict 

F.  L.  Batch,  for  Appellant. 

Bryan  &  Filhins,  Winans  and  Tf .  T.  Wallace,  for  Respondent 

Terry,  C.  J.,  deliveied  the  opinion  of  the  Court  —  BAumJS,  J. 

concurring. 

In  this  case  the  demurrer  should  have  been  sustained  for  want 
of  a  sufficient  statement  of  equities  in  the  bill. 

Plaintiff  complains  that  it  is  an  incorporated  company  imder 
the  law,  and  have,  by  virtue  of  their  acts  as  corporators,  ac- 
quired certain  vested  rights  to  collect  and  fix  the  rate  of  toUs  to 
be  charged  over  their  road.  That  defendants,  in  violation  of 
those  rights,  and  without  authority  of  law,  are  about  to  pass  tn 
order  fixing  the  rate  of  tolls  to  be  charged  on  said  road,  which 
order  may  entirely  ruin  plaintiffs,  and  cause  them  to  lose  ihft 
money  invested  in  their  enterprise. 

These  allegations  are  altogether  insufficient  to  warrant  the  in< 
terference  of  a  Court  of  Equity.  An  injunction  is  never  granted 
unless  the  bill  shows  some  vested  right  in  the  plaintiff,  which 
is  likely  to  suffer  great  or  irreparable  injury  from  the  act  com- 
plained of.  The  mere  allegation  of  such  injury  is  insufficient 
The  facts  stated  must  satisfy  the  Court  that  such  apprehension 
is  well  founded.  (6  John.  Ch.  19;  2  Dallas,  405;  9  Gill  &  John. 
468.) 

No  such  facts  are  stated  by  the  plaintiff.  In  the  first  place, 
for  aught  that  appears  in  the  bill,  it  may  have  been  the  design 
of  the  Supervisors  to  increase  the  rate  of  tolls  charged,  and  thnB 
enhance,  rather  than  diminish,  the  revenue  of  the  corporation. 
Secondly,  if  tfre  allegation  of  want  of  authority  in  defendants  be 
true,  any  order  which  they  might  make  in  the  premises  wonld 
be  a  mere  nullity,  and  could  in  no  way  prejudice  the  rights  of 
plaintiff.  On  the  contrary,  if  this  allegation  be  not  true,  defend- 
ants should  not  be  restrained  from  performing  a  plain  duty. 

Judgment  reversed  and  bill  dismissed. 
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A  DSCBEi  fatrly  entered  by  coneent  of  an  Attorney,  ti  9M  binding  npon  hie 
client  as  a  decree  entered  after  resistance.  , 

The  authority  of  an  Attorney,  who  appears,  will  be  presamed,  and  his  action 
wUl  bind  the  party,  unless  in  cases  of  fraud  or  InsoWency  of  the  Attorney. 
Nor  win  sneh  action  be  rerlewed  on  the  nround  of  mistake,  unless  the 
mistake  be  unmixed  with  any  fault  or  negligence  of  either  the  party  or 
his  Attorney. 

It  seems  that  the  appearance  of  an  Attorney  wholly  unauthorized,  there  being 
no  fraud  and  no  allegation  of  insolvency,  would  not  give  the  party  a  right 
to  assail  the  Judgment  on  that  ground. 

If  the  Attorney  assents  to  the  decree,  the  assent  need  not  be  made  in  oima 
Court  by  words  spoken  by  the  Attorney.  It  may  as  well  be  made  by  stipu- 
lation out  of  Court.  For  It  is  the  fact  that  is  effectual,  not  the  mere  mode 
of  Its  authentication  to  the  Court.  If  that  assent  exist  at  the  time  of  the 
action  of  the  Court,  or  the  entering  of  the  decree,  it  is  enouglt. 

When  a  decree  is  made  by  consent  of  the  Attorney,  it  is  no  ground  of  error 
that  the  decree  embraces  land  not  in  the  complaint;  and,  even  if  error,  the 
remedy  ia  by  appeal* 

Appeal  from  the  Twelfth  District 

On  the  3l8t  day  of  July,  1854,  Echntmd  Laffan  filed  a  bill  in 
equity  against  Isaac  E.  Holmes  and  plaintiff,  claiming  that  Holmes 
had  been  left  by  him  as  his  agent  in  charge  of  certain  real  estate 
in  the  city  of  San  Francisco;  that  he  had,  in  violation  of  his  trust, 
caused  said  property  to  be  sold  on  execution  against  him,  Laffan, 
and  had  become  the  purchaser  thereof,  and  afterwards  had'  con- 
veyed the  same  to  the  present  plaintiff,  James  Q.  Holmes,  who 
had  united  with  the  said  Isaac  E.  Holmes,  his  brother,  to  de- 
fraud the  said  Laffan  —  and  the  bill  prayed  an  account  of  rents 
and  profits,  and  a  reconveyance  of  the  property.  To  this  bill 
the  two  defendants  made  separate  answers.  The  defendant, 
Isaac  E.  Holmes,  denied  all  the  equities  of  the  bill ;  averred  that 
he  had  acted  with  the  best  faith  to  said  Laffan;  that  he  had 
bought  the  property  in  question  with  the  full  knowledge  and  ac- 
quiescence of  Laffan,  who  relinquished  and  abandoned  it  to  him, 
and  had  declined  to  redeem  the  most  valuable  portion  when  full 
opportunity  was  offered  him  to  do  so.  The  defendant,  James  G. 
Holmes,  the  present  plaintiff,  answered  that  he  had  purchased 
from  his  codofendant  for  valuable  consideration  and  without  any 
notice  whatsoever  of  any  fiduciary  relations  between  Isaac  E. 
Holmfes  and  Laffan.  The  defendants  were  both  residing  in 
Charleston,  South  Carolina,  and  were  absent  from  the  State  of 
California.  The  answer  of  the  defendant,  Isaac  E.  Holmes,  was 
signed  by  him  propria  persona,  Mr.  Louis  Blanding  appeared  as 
flie  Attorney  of  James  G.  Holmes,  the  present  plaintiff.     When 


192  SUPBEMB  COXJBT  — APRIL  TEKM,  1869. 

HolmM  9.  Rosen  9t  cl. 

the  pleadings  were  in  this  position^  and  before  the  case  was 
brought  to  trials  on  the  8th  of  June,  1855^  a  certain  instrument 
purporting  to  be  a  coonpromise  of  all  matters  in  dispute  between 
the  parties  to  the  said  action  was  filed  in  the  cause,  executed  by 
Laffan  in  person,'  on  the  one  part,  and  on  the  other  part  by  Hall 
McAllister,  as  professed  Attorney  in  fact  of  the  defendant,  Isaac 
E.  Holmes,  and  by  Wm.  Blanding  as  professed  Attorney  in  fact 
of  plaintiff;  and  on  the  27th  of  the  month  an  instrument  supple- 
mentary to  the  former,  and  executed  by  Wm.  Blanding  for  both 
defendants,  was  filed  in  the  cause.  These  instruments  surren- 
dered to  Laffan  all  the  property  claimed  by  him  in  the  suit,  and 
agreed  to  transfer  to  him  other  property  belonging  to  plaintiff, 
which  had  never  belonged  to,  or  been  claimed  by  Laffan,  and  they 
provided  for  the  entry  of  a  decree,  directing  a  conveyance  by 
defendants  to  Laffan  of  all  the  property  mentioned  in  them.  On 
the  18th  of  July,  1866,  a  decree  was  accordingly  entered,  order- 
ing the  conveyance  to  Laffan  of  all  the  property  described  in  the 
complaint,  and  other  properly  not  therein  claimed,  and  which 
had  never  belonged  to  Laffan.  The  decree  purports  to  have  been 
made  **  by  consent  of  parties ''  ''  with  the  consent  of  the  defend* 
ants  by  their  respective  Attorneys  in  open  Courf  This  de- 
cree the  present  bill  prays  may  be  set  aside,  and  that  the  plain- 
tiff may  be  allowed  to  make  his  defense  to  that  action,  according 
to  the  averments  of  his  answer  therein.  The  bill  details  at 
length  the  original  transactions  between  Isaac  E.  Holmes  and 
Laffan,  and  shows  no  fraud  on  the  part  of  the  agent 

The  bill  then  alleges  that  the  instruments  of  compromise  upon 
which  the  decree  was  founded  were  made  without  authority  and 
were' void;  that  they  were. made  by  the  friends  of  the  defend- 
ant, I.  E.  Holmes,  and  from  good  motives,  but  with  an  imper- 
fect knowledge  of  the  facts,  and  without  authority.  And  as  to 
the  consent  of  the  Attomey-at-Law,  recited  in  the  decree,  it  is 
alleged,  "that  the  said  Louis  Blanding,  the  Attorney  of  record 
of  this  plaintiff,  defendant  in  that  action,  had  no  authority  to 
consent  to  the  rendering  of  said  decree,  nor  was  he  in  fact,  as 
recited  in  said  decree,  present  in  Court  and  consenting  to  the 
rendering  of  said  decree,  nor  did  he  in  fact  exercise  his  judg- 
ment on  behalf  of  this  plaintiff  in  said  matter,  but  having  a 
great  regard  for  the  character  and  reputation  of  the  said  I.  B. 
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Holmes^  and  being  mided  in  reference  thereto  by  an  imperfect 
aoqxudntance  with,  the  trae  facts  of  the  controversy  with  the 
said  Laffao,  which  facte  he  made  diligent  efforts  to  ascertain^  but 
conld  not  learn,  he  neglected  and  omitted  the  strong  ground  of 
defense  which  this  plaintifl  had  in  law  and  equity  to  said  action, 
and  allowed  the  said  Wm.  Blanding  and  Hall  McAllister  to  com- 
promise and  arrange  the  whole  matter  as  they  supposed  best  for 
the  said  I.  E.  Holmes^  altogether  overlooking  the  legal  position 
and  defense  of  this  plaintiff.'' 

For  further  facts  see  opinion. 

Defendants  and  intervenors  demurred^  generally,  to  the  com- 
plaint The  demurrers  were  sustained,  and  final  decree  was  en- 
tered dismissing  the  complaint    Plaintiff  appeals. 

Whitcomb,  Pringle  dc  Felton,  for  Appellant,  argued  that  the 
decree  should  be  set  aside  because:  1st  The  consent  or  will  of 
tile  party  was  not  in  fact  given  by  his  counsel,  and  hence  that 
the  decree  was  rendered  through  a  mistake  of  fact  3d.  That 
even  if  the  counsel  consented,  he  was  not  authorizsed  to  bind 
plaintiff  by  such  consent,  and  hence  there  was  no  consent  of  the 
party. 

Ist  The  consent  of  oocmsel  was  not  in  fact  given.  Hall  Mc- 
Allister and  Mr.  Blanding  assumed  the  settlement  of  the  con- 
troversy with  Laffan,  and  made  a  written  agreement,  by  which 
all  the  property  that  Laffan  claimed  was  given  up  to  him;  and 
Louis  Blanding,  the  Attomey-at-Law,  believing  these  gentlemen 
to  be  acting  in  the  beat  interest  of  I.  E.  Holmes,  whose  real 
position  he  did  not  understand,  gaye  up  to  them  the  manage- 
ment of  the  whole  matter  and  allowed  them  to  close  the  com- 
promise without  interposing  the  trae  defense  of  his  own  client. 
Thus  there  was  not  actual  consent  to  the  decree  by  Louis  Bland- 
ing, but  rather  an  abandonment  of  the  case,  and  the  pleadings 
#ere  in  such  posilJon  that  nothing  short  of  an  actual  consent  of 
counsel  could  justify  the  decree.  There  were  no  proofs;  there 
was  no  default;  on  the  contrary,  there  was  a  denial  of  all  the 
equities  charged  in  the  bill. 

2d.  But  we  claim  that  such  consent  as  was  necessary  here  is 
not  within  the  scope  of  the  ordinary  powers  of  counsel. 

And  again,  that  it  was  not  within  the  authority  which  the 
eonnsd  produced  to  justify  his  action,  or  rather  non-action,  here. 
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Tbe  power  of  Attorney  is  as  follows: 

^  Enow  all  men  by  these  presets,  that  I,  John  Hastings,  of 
San  Francisco  City  and  County,  State  of  California,  have  made* 
constituted,  and  appointed,  and  by  these  presents  do  make,  con- 
stitute, and  appoint,  J.  P.  Haven  and  J.  N.  Briceland,  separately 
and  jointly,  my  true  and  lawful  Attorneys  for  me,  and  in  my 
nsane,  place,  and  stead,  to  collect,  receive,  and  receipt,  for  any 
sum  or  sums  of  money  due,  or  that  hereafter  may  become  due,  as 
my  proportionate  share  of  rents  or  other  profits  in  and  of  a  cer- 
tain property  contained  within  the  parallelogram  bounded  by 
Sansome  and  Montgomery,  Chestnut  and  Lombard  streets,  in  the 
dty  of  San  Francisco,  to  represent  me  and  my  said  interest 
therein,  and  to  cast  my  vote  in  relation  thereto  in  common  with 
my  own  cotenants  and  copartners  therein,  in  all  matters  relating 
to  the  administration  or  improvement  of  said  property,  and  to 
do  and  perform  any  and  every  act  or  thing  relating  to,  and  con- 
cerning my  interest  aforesaid,  excepting  the  sale  or  hypotheca- 
tion thereof,  as  I,  if  personally  present,  might,  could,  or  would,  do 
in  the  premises,  giving  and  granting  unto  my  said  Attorney,  full 
power  and  authority  to  do  and  perform  all  and  every  act  and 
thing  whatsoever  requisite  and  necessary  to  be  done  in  and 
about  the  premises,  as  fully  to  all  intents  and  purposes,  as  I 
might  or  could  do  if  personally  present;  with  full  powOT  of  sub- 
stitution and  revocation,  hereby  ratifying  and  confirming  all 
that  my  said  Attorney,  or  my  substitute,  shall  lawfully  do  or 
cause  to  be  done  by  virtue  hereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  se&l 
the  first  day  of  August,  in  the  year  one  thousand  eight  hundred 
and  fifty-three. 

John  Hastings,      [l.  s.] 

Signed,  sealed,  and  delivered,  in  the  presence  of  E«  V.  Joioe.** 

F.  J.  Lippitt,  for  Appellant,  said  the  power  of  Attorney  from 
Hastings  to  Haven  and  Briceland  did  not  authorize  them  to  bor- 
row money,  or  to  consent  to  any  alteration  in  the  plan  of  the 
building.  (Dunlap*s  Pale/s  Agency,  192;  Billings  v.  Morrow,  7 
Cal.  174;  Pott  v.  Bevan,  47  E.  C.  L.  338 ;  7  Meea.  &  Wels.  595 ;  47 
E.  C.  L.  83;  10  Wend.  680;  Story  on  Notes,  Sec.  14;  10  Met. 
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168;  23  Pick.  304;  8  Met.  458,  459;  6  Black.  370;  10  Met  168; 
ISand.  277;21B.  C.L.  64.) 

The  case  of  Adams  d  Co.  v.  Hoitings,  was  lost  in  the  Superior 
Court  by  the  defendants'  neglect 

I.  On  the  trial  of  the  cause  now  before  the  Conrt,  there  was 
evidence  to  warrant  a  jury  in  finding  that  Hastings  had  com- 
municated the  facts  of  his  defense  and  the  names  of  the  wit- 
nesses who  could  prove  them,  to  the  defendants  as  his  Attorney 
and  counsel,  before  the  suit  of  Adams  ft  Co.  was  tried.  A  nega- 
tive pregnant  is  an  admission.  {Bak0r  v.  BaUetf,  16  Barb.  56.) 
The  defendant  ''never  heard  of  certain  matters  before  a  certain 
time,''  is  a  negative  pr^nant  that  he  did  afterwards.  (Waiker 
V.  Walker,  2  Atk.  100.)  An  evasion  is  an  admission.  {McCamp- 
heU  V.  Oia,  4  J.  J.  Marsh.  90,  91 ;  3  Greenl.  Ev.  Sec.  276.)  2.  The 
failure  to  prove  the  facts  was  owing  to  &e  defendants'  neglect. 
The  only  point  raised  by  the  defendants  on  the  trial  was  the 
sufficiency  of  the  power  of  Attorney  on  its  face  to  authorize  the 
borrowing  of  money.  Defendants  were  guilty  of  neglect,  if  they 
knew  enough  to  put  them  on  inquiry.    (Tou.  &  Col.  271,  280.) 

II.  By  their  neglect  and  misconduct  defendants  lost  Hastings 
a  new  triaL  Again,  the  Supreme  Court  reversed  the  judgment 
against  Hastings;  but  the  defendants,  as  Hastings'  Attorneys,  sac- 
rificed the  new  trial,  to  which  he  had  become  entitled,  by  a  stipula- 
tion that  the  judgment  should  stand  as  affirmed. 

m.  If,  by  defendants'  neglect,  a  new  trial  was  lost,  they  are 
Kable  in  this  action  for  all  damages  caused  by  the  judgment,  unless 
they  prove  affirmatively  that  a  new  trial  would  not  have  varied 
the  result  {Swannell  v.  Ellis,  S  E.  C.  L.  542 ;  Bourne  v.  Diggles, 
18  Id.  652;  Oodefroy  v.  Jay,  20  Id.  190, 191.) 

lY.  If  Hastings  had  had  a  new  trial,  impart  from  his  defense 
to  the  entire  claim,  he  would  have  been  able  to  reduce  the  inter- 
est of  three  per  cent  per  month  from  the  date  of  the  note  to  ten 
per  cent  per  annum,  which  would  have  saved  him  seven  thousand 
three  hundred  and  forty-six  dollars  and  eighty-seven  cents  a  year, 
or  upwards  of  twenty-two  thousand  dollars  by  the  time  the  judg- 
ment was  satisfied. 

IfiMuns,  also,  for  Appellant^  discussed  the  effect  of  the  stipula- 
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tion  referred  to  in  the  opinion  of  the  Court,  insisting  that  it  em- 
braced an  appeal  from  a  judgment  as  well  as  from  an  order  over- 
ruling  a  motion  for  new  trial.  (1  Taunton,  417;  Goodtitle  y. 
Bailetf,  Cowper,  600;  ParifcAtir*^  v.  Smith,  Willis,^  332;  2  Blac. 
Comm.  279;  1  Scott,  N.  B.  309;  19  Vt  202;  13  How.  Pr.  23;  2 
Zabriakie,  104.) 

Tale,  for  Bespondents.  First,  as  to  the  motion  to  reject  tiie 
statement.  The  stipulation  had  reference  only  to  the  appeal  taken 
from  the  order  denying  the  motion  for  a  new  trial  By  the 
terms  of  the  stipulation  itself  the  statement  is  necessarily  asso- 
ciated with  the  motion  for  the  new  trial,  for  which  it  was  pre- 
pared. No  stipulation  relating  to  an  appeal  should  be  construed 
to  refer  to  more  than  one  appeal.  The  legal  inference  is,  that 
the  parties  treated  of  the  immediate  matter  before  them,  not 
to  any  number  of  appeals  growing  out  of  the  same  case.  The 
immediate  appeal  referred  to  here,  was  the  appeal  from  the  motion 
denying  the  new  triaL  On  a  dismissal  of  that  appeal  the  stipnla- 
tion  ceased  to  operate. 

On  the  merits,  Mr.  Yale  argued  the  following  propositions: 

1st  The  legal  obligation  imposed  upon  the  defendants,  by  en- 
gaging to  defend  the  action  of  Adams  <6  Co.  t.  Hastings,  was  to 
exercise  reasonable  diligence  and  skill  in  their  profession  as  At- 
torneys and  Coimselors-at^Law  in  the  defense  of  said  action. 
(Pennington's  Ex'rs  v.  Tell,  6  English,  227-229 ;  Evans  v.  Fo*- 
rous,  2  Porter,  Ala.  210;  Suydam  v.  Vance,  2  McLean,  102;  Peth 
pie  V.  Taldon,  4  Burrows,  2060;  Lamphter  v.  Phipos,  8  Car.  & 
Payne,  479;  Lynch  v.  Commonwealth,  16  S.  &  B.  370;  Oodefroy  t. 
Dalton,  6  Bing.  460;  19  E.  C.  L.  135.) 

2d.  The  presumption  of  law  is,  that  the  defendants  did  exer- 
cise reasonable  diligence  and  skill  in  their  profession  of  Attor- 
neys and  Gounselors-at^Law,  in  said  case,  imtil  the  contrary  is 
established  by  evidence.  {Pennington's  Ex'rs  v.  Tell,  6  Eng,  Art 
228.) 

3d.  ''If  from  evidence,  there  was  no  subsisting  defense  to 
the  suit  of  Adams  &  Co.  v.  Hastings,  if  no  just  and  proper  de- 
fense could  have  been  set  up  in  said  action,  then  the  defendants 
were  not  liable  to  the  plaintiff  in  this  action.'*  {Hogg  v.  MarMt 
Adm'r,  Eiley,  S.  C.  157 ;  Grayson  v.  Wilhvnson,  Smedes  ft  Mar.  288.) 
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As  to  the  power  of  Attorney,  it  was  sufficient  to  enable  the  agents 
to  do  everything  except  to  sell  or  hypothecate. 

4th.  If  from  the  evidence,  any. important  matter  was  omitted 
in  the  defense  of  the  action  in  consequence  of  the  absence  of 
Dr.  H.  which  might  have  been  made  had  he  been  present,  aiding 
and  assisting,  and  that  absence  was  not  brought  about  by  the 
instigation  of  the  defendants,  then  they  were  not  liable  in  this 
action. 

5th.  It  has  not  been  shown 'by  the  evidence,  that  the  defend- 
ants did  not  iezercise  reasonable  diligence  and  skill  in  the  prepa- 
ration and  defense  of  said  action  of  Adams  <6  Co.  v.  Hastings, 
either  on  the  trial  in  the  Superior  Court,  or  in  the  argument  of 
the  appeal  in  the  Supreme  Court 

Tebby,  C.  J.  delivered  the  opinion  of  the  Court  —  Fibld,  J. 
and  Baldwin,  J.  concurring. 

This  is  an  action  against  Attorneys,  to  recover  damage  for  in« 
juries  alleged  to  have  resulted  from  their  n^ligent  and  unskill- 
ful management  of  a  cause  in  which  they  were  retained  by 
plaintiff. 

Judgment  was  rendered  in  the  Court  below  for  defendants; 
and  plaintiff  appealed. 

The  statement  in  the  record  was  prepared  with  reference  to 
plaintiff's  motion  for  a  new  trial,  and  contains  a  stipulation  to 
the  effect  that  it  may  ^  be  used  on  the  motion  for  a  new  trial  in 
this  cause,  and  also  on  the  appeal  to  the  Supreme  Court''  The 
Respondent  moves  to  reject  this  statement,  on  the  ground  that 
the  stipulation  had  reference  to  a  contemplated  appeal  from  the 
order  of  the  Court  on  the  motion  for  a  new  trial;  and  was  not 
intended  to  apply  to  an  appeal  from  the  judgment  only,  in  which 
the  propriety  of  the  decision  on  the  motion  for  new  trial  was  not 
involved. 

It  was  doubtiess  contemplated  by  the  parties,  at  the  time  of 
making  the  stipulation,  that  an  appeal  would  be  taken  from  any 
decision  which  might  be  rendered  by  the  Judge  below  upon  the 
motion  for  a  new  trial.  But  it  is  not  perceived  that  plaintiff  is 
at  all  benefited,  or  defendants  prejudiced,  by  the  fact  that  the 
appeal  is  taken  from  the  judgment  alone;  and  it  is  not  at  all 
likely' that  defendants  intended  to  hold  plaintiff  bound  to  appeal 
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from  both  the  judgment  and  order  refusing  a  new  trial,  or  fiiai 
they  would  have  interposed  any  objection  to  his  appealing  from 
the  judgment  alone.  We  think  the  language  of  the  atipulation 
is  sufScientty  broad  to  include  any  appeal  which  plaintiff  should 
elect  to  prosecute  in  the  cause,  and  that  tiie  objection  to  the 
statement  is  not  well  taken. 

Haying  disposed  of  the  preliminary  objection  to  tiie  statement, 
we  will  proceed  to  an  examination  of  the  case  made  by  the 
record.  • 

The  Court  below  instructed  the  jury  ''that  plaintiff  had  not 
proved  any  legal  damages  as  resulting  from  defendants'  n^kct^" 
and  the  point  presented  by  the  exception  to  this  instruction  nec- 
essarily involves  an  investigation  of  the  evidence  giyen  on  the 
trial,  and  the  determination  of  questions  of  fact,  which  are  al- 
most the  only  questions  at  issue. 

It  appears  that  in  1853,  plaintiff  was  part  owner  of  certain 
lots  in  San  Prandsco,  on  which  he,  in  connection  with  his  co- 
tenants,  Adams  ft  Co.,  Woods,  and  Flint,  Peabody  &  Co.,  was  con- 
structing large  and  expensive  improvements;  that  while  these 
improvements  were  in  progress,  plainti^  departed  from  the  State, 
leaving  Haven  and  Briceland  as  his  agents,  with  full  power  to 
act  for  him  in  matters  pertaining  to  his  interest  in  the  property; 
that,  after  his  departure,  a  change  was  made  in  the  plans  of  the 
building,  inyolving  a  large  increase  of  expenditure;  that,  in  con- 
sequence, large  advances  were  made  by  the  banking  house  of 
Adams  &  Co.  to  defray  tiie  expenses  incurred  in  the  erection  of 
the  buildings,  for  the  one-fourth  of  which  advances^  the  agents 
of  the  plaintiff  executed  a  note  or  obligation  in  writing,  on  the 
part  of  the  plaintiff,  to  pay  the  same,  with  interest  at  three  per 
cent  per  month  from  the  dates  of  the  various  advances;  that 
suit  was  instituted  by  Adams  ft  Co.  on  this  obligation,  and 
plaintiff's  interest  in  the  property  attached;  that,  after  the  in- 
stitution of  this  suit,  plaintiff  returned  to  the  State,  but  within 
a  short  period  he,  after  having  employed  defendants  to  condnct 
his  defense,  again  left  the  State  clandestinely,  and  under  an 
assumed  name,  in  order  to  ayoid  service  of  process,  and  thus 
delay  the  trial  of  the  cause;  that  defendants  appeared  in  the 
action  as  the  Attorneys  of  plaintiff;  that  the  judgment  was  ren- 
dered against  plaintiff  for  the  full  sum  claimed;  that  an  appeal 
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was  taken  to  the  Supreme  Court,  in  which  the  judgment  was 
reversed,  because  of  the  allowance  of  inteieat  for  the  time  prior 
to  the  date  of  the  obligation  toed  on,  after  whieh  defendants 
signed  a  stipulation^  agreeing  to  permit  the  judgment  to  stand  as 
afSrmed  upon  the  deduction  of  the  amount  of  interest  erroneously 
allowed  in  the  Court  below. 

The  plaintiff  alleges  that  he  had  a  good  defense  to  the  idiok 
of  the  claim  of  Adams  &  Co.  because  of  an  unsuthoriaed  change 
in  the  plans  of  building,  (which  had  been  agreed  on  by  all  the 
parties  interested  in  the  property,)  made  by  Woods  and  Haakell, 
the  agent  and  resident  partner  of  Adams  ft  Co.,  by  wfaidi  alone 
the  additional  expense  was  incurred,  and  tibe  advances  made 
necessary;  that  d^endants  were  folly  informed  of  tiiis  defense, 
but  failed  to  set  it  up  in  answer  to  the  suit^  and  by  stipulating 
for  the  affirmance  of  the  judgment,  after  deducting  interest,  de- 
prived plaintiff  of  the  benefit  of  a  new  trial,  in  which  suoh  defense 
could  have  been  established. 

The  only  evidence  that  the  defendants  were  apprised  of  Hxe 
grounds  of  defense  stated,  is  contained  in  an  allegation  in  the 
complaint,  (which  plaintiff  uudsts  is  not  sufficiency  controverted 
by  liie  answer,)  and  the  fact  fliat  the  plaintiff  was,  while  the  suit 
was  pending,  and  before  his  second  departure  from  the  State^  in 
frequent  consultation  with  defendants,  a^d  living  upon  terms  of 
close  intimancy  with  one  of  them.  It  is  at  All  times  difficult,  if  not 
impracticable,  to  produce  evidehoe  of  the  tencff  of  confidential 
communications  between  dient'and  Attorney,  and  perhaps  tiie 
evidence  offered,  being  the  only  kind  of  which  the  case  is  sua- 
ceptible,  would  be  sufficient  to  warrant  the  jury  in  finding  tiiat 
plaintiff  had  put  defendants  in  possession  of  all  the  facts  which 
constituted  his  defense  to  the  action.  But  in  order  to  charge  tiie 
defendants  vnth  negligence  in  failing  to  set  up  such  defense^  he 
must  show  by  evidence  the  existence  of  such  facts,  and  that  they 
were  susceptible  of  prodf  at  the  trial  by  the  exercise  of  proper 
diligence  on  the  part  of  his  Attorneys.  In  this  the  plaintiff  has 
wholly  failed.  He  has,  indeed,  shown  that  a  material  change 
was  made  in  the  plan  of  the  building  by  which  the  cost  was 
greatly  increased,  but  so  far  from  showing  that  this  change  was 
made  by  Woods  and  Haskell  alone,  the  fact  is  conclusively  estab- 
lished by  the  evidence  of  plaintiff's  agents  that  it  wis  approved 
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by  both,  and  actually  carried  out  by  one  of  them,  who  also  acted 
as  Superintendent  of  the  bxulding. 

That  no  such  defense  really  existed,  or  could  have  been  proven 
on  the  trial  of  the  sait  of  Adams  4t  Co.  y.  Hariings,  6  Cal.  126,  is 
further  shown  by  the  evidence  of  O.  L.  Shatter,  Esq.,  (who  argued 
the  case  both  before  the  Superior  and  Supreme  Courts,)  who  testi- 
fies to  frequent  interviews  and  conversations  with  plaintiff,  whilst 
the  case  was  pending  in  the  Supreme  Court,  in  which  he  gave  his 
opinion  that  plaintiff  could  derive  no  advantage  from  a  new  trial 
unless  he  could  overcome  the  evidence  of  his  agents,  Haven  and 
Briceland,  as  given  on  the  trial.  That  plaintiff  never  informed 
him  that  this  could  be  done,  or  mentioned  the  names  of  any  wit- 
nesses by  which  he  could  establish  a  state  of  facts  different  from 
that  made  out  by  their  evidence,  and  by  the  failure  of  the  plaintiff 
on  the  trial  of  this  cause  to  produce  such  evidence.  He  has  shown 
the  departure  from  the  plans  originally  adopted  to  have  been 
ill-advised,  and  to  have  entailed  a  large  pecuniary  loss  on  all  the 
parties  interested,  but  he  has  failed  to  show  any  circumstanceB 
which  would  have  relieved  him  from  responsibility  for  his  pro- 
portion of  this  loss.  The  persons  who  were  fully  authorized  to 
r^resent  him  in  the  premises  consented  to  the  departure,  and 
he  was  bound  by  their  acts. 

It  is  urged  by  the  Appellant,  that  a  great  damage  to  plaintiff 
was  caused  by  the  stipulation  of  the  defendants  to  permit  the 
judgment  to  stand  as  affirmed  in  part  after  it  had  been  reversed 
in  the  Supreme  Court  and  the  'cause  remanded  for  further  pro- 
ceedings, because,  but  for  this  stipulation,  plaintiff  would  have 
been  able,  upon  a  new  trial  of  the  cause,  to  establish  his  defense. 

And  it  is  said  that,  but  for  this  stipulation,  ^  apart  from  his 
defense  to  the  whole  daim,  he  woxdd  have  been  able  to  reduce 
the  ruinous  interest  of  three  per  cent  per  month  from  the  date 
of  the  note,  February  18th,  1864,  to  ten  per  cent  per  annum, 
which  would  have  saved  him  from  seven  thousand  three  hundred 
and  forly-eiz  dollars  and  eighty-seven  cents  a  year,  or  upwards 
of  tweniy-two  thousand  dollars,  by  the  time  the  judgment  was 
satisfied  in  1857.  The  first  of  these  propositions  is  already 
answered;  the  second  is  untenable.  The  question  as  to  the  rate 
of  interest  accruing  from  the  date  of  the  obligation  had  been 
direcUy  made  and  decided,  and  counsel  cannot  be  charged  with 
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neglect  for  believing  that  the  decision  had  become  the  law  of  the 
case  and  ootild  not  haye  been  reviewed  under  the  rulings  of  this 
Court,  in  Clary  v.  Hoagland,  (6  CaL  686.) 

From  a  careful  examination  of  all  the  evidence  contained  in 
the  record,  we  are  satisfied  that  the  facts  proven  were  sufficient 
to  sustain  a  verdict  for  plaintiff,  and  that  there  was  no  error  in 
the  instruction  complained  of.  This  view  renders  it  unnecessary 
to  examine  in  detail  all  the  points  made  in  the  elaborate  and 
ingenious  brief  of  counsel,  the  greater  part  of  which  seems  to  have 
been  addressed  rather  to  the  allegations  of  the  complaint  than  to 
the  facts  proven  on  the  triaL 

Judgment  afSrmed. 

On  petition  for  a  rcihearing,  the  following  opinion  was  delivered 
by  Tbrbt,  C,  J. —  Baldwin,  J.,  concurring: 

Plaintiff  asks  for  a  rehearing  in  this  cause,  on  the  gnrand  that 
the  Court  had  mistaken  material  facts  contained  in  the  record. 
Before  the  opinion  was  rendered,  a  very  careful  investigation  of 
the  whole  record  was  had.  The  case  was  a  novel  one,  involving 
the  professional  integrity  of  respectable  Attorneys,  and  the  ded- 
non  depended  mainly  on  the  facts  of  the  record.  The  charge 
of  the  Court  below  having,  as  counsel  for  Appellant  consented, 
^entitled  the  Appellant  to  the  benefit  of  every  fact  in  evidence 
on  the  trial.** 

Upon  the  suggestion  of  the  plaintiff  we  have  again  instituted 
an  exiamination  of  the  statement,  and  are  unable  to  discover  the 
mistake  of  fact  into  which  it  is  claimed  the  Court  became  in- 
volved. 

We  think  Hie  conclusion  stated  in  the  former  opinion  that  the 
departure  from  the  plans  originally  adopted  by  the  owners  of 
the  building  were  assented  to  by  Hastings'  agents,  who  had 
authority  to  bind  him  in  the  premises,  ii  entirely  supported  by 
the  record.  The  power  of  Attorney,  authorized  Haven  and 
Briceland  to  represent  plaintiff's  interest  in  the  property,  and 
to  cast  his  vote  in  relation  thereto  in  all  matters  relating  to  the 
administration  or  improvement  of  the  property,  and  to  do  and 
perform  every  act  or  thing  relating  to,  and  concerning  such  in- 
ferest,  except  the  sale  or  hypothecation  thereof.  There  can  be 
no  question  as  to  their  power  to  consent  to  alterations;  as  to  the 
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fact  of  euch  oooBent  having  been  given^  Haven  aaya:  ^I  remem- 
ber saying  to  Woods  when  he  showed  me  his  diagrams,  fiiat  I 
thought  the  alterations  were  wise  ones.  There  was  nothing  said 
about  the  increase  of  cost.  Brioeland  and  mysdf  had  frequently 
spoken  of  the  defects  in  the  original  plans.^ 

Again,  in  answer  to  a  question  as  to  his  testimony  <m  the  trial 
of  a  former  cause,  he  said :  ^^  Briceland  always  consulted  me  about 
his  vote  with  the  pther  owners,  and  he  oast  the  vote  as  we  had 
agreed.''  Brioeland  says:  ''When  Mr.  Woods  proposed  to  sub* 
etitute  bricks,  I  objected  to  it.  There  was  no  oonsultation  oft 
the  subject  It  was  simply  mentioned  in  the  office.  Theie  was 
a  strong  force  employed,  as  strong  as  oonld  be^  in  filling  in,  and 
the  winter  was  coming  on.  Masons  know  why  it  is  easier  to 
Vuild  in  winter  with  brick  than  stone.  I  at  last  came  to  the 
conclusion  that  it  would  not  be  much  more  expensiye,  if  any,  to 
build  with  brick  than  stone.  When  tihe  winter  approached  I 
thought  it  would  be  for  the  interest  of  the  owners  to  build  with 
brick,  as  the  building  could  be  sooner  completed  and  rendered 
productive. 

Plaintiff  says:  ^That  on  the  eve  Of  Hastings'  departure,  the 
four  co-owners,  including  Woods  and  Haskell,  entered  into  a 
mutual  agreement  that  the  works  should  be  completed  according 
to  the  original  plans,  and  that  the  waxehouse  and  wharf  being 
sufficient  to  bring  in  a  considerable  revenue,  there  should  be  thence* 
forth  no  new  outlay,  but  the  expenses  of  completion  should  be  psid 
out  of  the  receipts  from  storage  and  wharfage. 

And  further,  that  it  was  on  the  faith  of  this  agreement  that  flie 
power  of  Attorney  was  given  to  Haven  and  Bricelaad.'' 

This  is  the  counsel's  conclusion  from  the  testimony  of  Mr. 
Flint,  who  stated  that  ^it  was  so  understood  among  the  own- 


It  does  not  appear  that  at  tiiis  time  fliere  was  anything  stored 
in  the  building,  or  that  any  revenue  whatever  was  collected 
from  the  wharf,  and  if  such  an  antidpation  was  indulged  in  by 
the  parties,  it  must  necessarily  have  resulted  in  disappointment 
No  revenue  was  being  derived  from  the  property,  and  we  think 
it  sufficiently  appears  from  the  evidence  that  in  the  then  state  of 
the  building  there  was  no  probability  of  lealizing  any  con8ide^ 
able  sum  from  it  Its  condition  at  the  time  is  thus  stated  by  the 
Superintendent: 
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^  There  was  in  the  rear  part  of  the  building,  a  portion  of  the 
floor  laid  —  about  one-quarter,  or  thirty  or  forty  feet  —  the  only 
chance  of  having  storage  was  either  outside  the  building,  or 
under  corer  of  tibie  floor,  that  is  the  floor  of  the  second  story. 
You  could  not  get  to  the  warehouse  with  any  kind  of  a  vehicle 
at  that  time.  He  further  says:  '^I  never  understood  that  the 
improvements  were  to  be  completed  out  of  the  profits.  If  I  had, 
I  would  not  have  drawn  on  Adams  ft  Co.  and  would  have  dis- 
diarged  all  the  men*'' 

There  was  certainly  no  reascmable  ground  for  indulging  the 
beliel  that  the  current  revenue  of  the  properly  would  defray  the 
ooets  of  the  improvements,  and  that  plaintiff  himself  had  doubts 
on  the  subject,  is  shown  by  his  conversation  with  Haven^  in 
which  he  expressed  the  belief  '^that  moneys  would  be  forth- 
coming if  his  own  failed,  Uiat  is,  if  his  part  could  not  be  paid^  it 
would  be  advanced  by  other  partners,''  and  the  fact  that  he 
ondertook  to  make  an  arrangement  witili  Adams  ft  Co.  to  advance 
the  necessary  funds,  at  one  and  a  half  per  cent  and  hia  giving 
to  Haven,  on  the  eve  of  his  departure  a  paper  to  this  effect; 
which  Adams  ft  Co.  refused  to  sign. 

It  is  also  objected  that  illusion  is  made  to  the  fact  tiiat  the 
plaintiff  clandestinely  left  the  State  to  avoid  service  of  process, 
in  the  suit  of  Adams  di  Co.  y.  Hastings,  which  fact  tbe  counsel 
conceives,  has  no  bearing  upon  the  merits  of  the  case,  and  which 
he  insists  is  not  true. 

It  was  certainly  not  the  design  of  any  member  of  the  Court  to 
go  out  of  the  record,  to  imply  a  charge  affecting  the  standing  of 
any  litigani 

The  fact  was  thought  to  bear  upon  the  merits  of  the  case,  for 
the  reason  that  one  of  the  charges  in  the  complaint  upon  which 
damages  are  assigned  is  that  defendants,  instead  of  using  proper 
means  to  proctre  a  speedy  trial  of  the  cause,  permitted  it  to 
remain  pending  in  the  Court  below  for  about  a  year,  tiie  interest 
meanfime  accumulating  at  the  rate  of  over  seven  hundred  dol- 
lars per  month.  Defendants  urged  in  reply  to  this  charge  that 
tibe  delay  was  desired  by  the  plaintiff  so  earnestly  that  he  took 
edafaordinary  means  to  procure  it  The  counsel  is  much  mis- 
taken in  iuppoaing  that  evidence  of  this  fact  is  oonilned  to  flie 
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sworn  answer  of  defendants.  It  appears  in  the  testimony  of 
two  witnesses  called  by  plaintiflf,  and  is  nowhere  contradicted. 

Dr.  Maxwell^  a  witness  sworn  on  behalf  of  plaintiff,  testified: 

^  When  Dr.  Hastings  left,  in  1854, 1  went  part  of  the  way  with 
him  to  the  steamer.  ♦  ♦  ♦  I  met  him  somewhere  on 
Washington  Street  At  his  reqnest,  stopped  short  and  did  not 
accompany  him.  He  requested  me  not  to  go  on  board,  as  he  did 
not  want  it  to  be  known  that  he  was  going  home.  He  told  me 
the  day  before  that  he  was  going  to  remain  two  weeks  longer, 
and  I  afterwards  learned  that  at  that  time  he  had  his  ticket  in 
his  pocket.  He  did  not  tell  me  the  business  on  which  he  went 
home.  *  *  *  He  intimated  to  me  that  it  was  some  priTate 
matters  that  he  wished  to  avoid.'' 

B.  F.  Voorhies,  a  witness  for  plaintiff,  ^  was  Cashier  of  Nicar- 
agua Ship  Co.  A  few  days  before  the  sailing  of  the  steamer  a 
gentleman  applied  to  take  passage  privately.  He  first  applied 
to  Mr.  Ralston.  I  was  called  to  be  present  at  the  meeting,  and 
was  not  informed  of  his  name  till  he  was  about  leaving.  I  gave 
him  the  cue  —  a  wrong  name  was  put  down  on  the  berth-list, 
which  is  open  to  public  inspection;  but  I  presume  Dr.  Hastings' 
own  name  was  on  the  ticket,  for  the  tickets  were  only  taken  up 
after  getting  to  sea.  ♦  *  ♦  John  Smith,  or  some  bogus 
name,  was  put  down  on  the  berth-list.  It  is  a  common  thing  to  do. 
I  know  that  it  was  Dr.  Hastings'  from  a  private  mark  I  pkced 
under  the  bogus  name  on  the  berth-list,  to  guide  me  in  ip^Vi^y 
out  the  tickets." 

Application  denied. 


HALL  V.  BEDDINO  rf  ah. 

TSB  Uncle  8ani  Mining  Company  execute  a  Bortmsv  opra  tMr  atolmr  v  , 
to  R.,  ft  Director  of  the  company.  Tlie  mortgage  waa  In  f*ct  In  tnift  ta 
eecare  F.  et  oi»-  who  had,  as  raretlea  of  R..  signed  with  htm  a  joint  ftad 
■fTeral  note  to  D.  for  money  loaned  by  him  to  R.  The  moner  wae  fbr  the 
Company.  R.  asalgns  this  mortgage  to  F.  to  secare  hfaa  anfnat  hli  llthfl- 
Ity  on   the  notw,  delivering  the  mortgage,  at  the  same  tESi»,  to  P.. 


retained  It  a  few  minutes  and  returned  It  to  R.  to  neetTt  thanitarest  fi«B 
the  company,  as  agfnt  for  him,  F.  The  note  Is  nnpald ;  R.  owes  the  com- 
pany nothing  :ff eld.  that  after  the  assignment  R.  had  no  Interest  la  the 
mortgage-  which  a  jndgment  'creditor  could  reach ;  that  the  dellrery  of  the 
mortgage  to  R.  for  the  purpose  of  collecting  Interest,  there  being  no  dr- 
S?l'tl°*7.^i.ti;°^*^i  suspicion,  did  not  Impair  the  righta  of  the  assignee: 
that  the  liability  f^  f-  ^  eU.  M  anretlea  was  a  aoffldant  eoastderatkn  fcr 
th^  assignment,  and  that  snch  aaslgnment  It  not  a  OMitiafa  cdT  a  mortiage. 
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The  doctrine  of  eontinuoas  possewlon  of  peraonal  property  After  nle  or  mort- 
gage doee  not  apply  to  the  case  of  a  paper,  the  mere  ertdence  of  a  debt* 

Nor  does  the  Chattel  Mortgage  Act,  or  the  general  statati  o<  fiaods  apply  to 
such  case. 

Appeal  from  the  Fourteenth  District 

The  mortgage  to  Bedding  was  executed  under  the  Chattel  Mort-' 
gage  Act,  and  was  direct  to  him  without  expressing  on  its  face  any 
tmst  in  favor  of  Fall  et  aU.  Plaintifl  app^da. 

McConnell,  for  Appellant. 

I.  Did  the  relation  of  principal  and  suieties^  subsisting  between 
Bedding  and  Fall,  Taylor  and  others,  of  itsdf  operate  to  vest  in 
ihem  any  present  interest,  legal  or  equitable,  in  the  mortgage 
from  Qie  Uncle  Sam  Company  to  Bedding?        ^ 

II.  If  it  did  not,  then  did  the  assignment  from  Bedding  to  Fall 
operate  to  pass  the  title  in  such  mortgage? 

The  debt  for  which  Fall  is  surety  has  not  been  paid.  The 
relation  of  principal  and  surety  of  itself  iuTolyes  no  higher  equi- 
ties than  that  of  debtor  and  creditor.  It  is  only  when  the  surety 
pays  the  debt  of  his  principal  that  his  equities  begin  to  vest 
He  then  becomes  entitled  to  demand  from  the  creditor  all  the 
securities  and  remedies  against  the  principal  debtor  which  he  at 
any  time  had,  and  if  the  creditor  has  released  or  extinguished 
any  of  these  securities  it  may  operate  to  discharge  the  surety.  But 
this  rule  does  not  seem  to  hare  ever  been  applied  as  between  the 
surely  and  the  principal  debtor  himself. 

The  rule  as  between  the  creditor  and  surety,  is  founded  upon 
the  idea  of  trust  The  creditor  is  r^arded  in  equity  as  occupy- 
ing  the  position  of  Trustee  for  the  surety  who  has  paid  the  debt 
But  tiiere  is  no  element  of  trust  in  the  relation  subsisting  be- 
tween the  surety  and  the  principal  debtor.  A  surety  before 
judgment  has  no  legal  or  equitable  liens  against  flie  property  of 
his  principal.  The  latest  case  on  this  question  is  CopU  v.  Mid^ 
dleion,  reported  in  Mylne  &  Keene. 

The  next  question  is,  is  there  an  express  tmst? 

There  is  no  mention  of  the  trust  in  the  mortgage  deed,  npr 
was  there  any  other  paper  produced  declaring  the  trusts,  or 
kftTing  the.  uses  otherwise  than  .as  they  were  Mmited  by  the 
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tenns  of  the  mortage  itself,  that  is  to  BeddiDg.  There  is,  in  a 
I^al  point  of  view,  an  express  trust  in  favor  of  Redding  himself, 
existing  by  the  direct  terms  of  the  deed,  which  the  defendants 
seek  to  set  aside  by  parol  proof  of  tiie  intentioii  of  one  only  of 
the  parties  to  the  deed,  yiz.  Redding. 

Again,  there  can  be  no  tnch  thing  as  an  express  trust  oyer 
lands  or  fixed  property  unless  it  be  declared  in  writing.  (Wood's 
Digest,  106,  Sees.  6  and  7,  of  an  Act  oooeeniing  Fraudulent  Con- 
veyances and  Contracts.) 

We  contend,  next,  that  the  assign  tnmrt  waa  insoflSdeat  to  pass 
tbe  title  to  the  mortgage. 

The  aasigmnent  in  terms  is  to  secure  Fall  as  surety.  It  is, 
therefore,  a  mortoage  of  a  mortgage.  Every  conveyance  for  the 
purpose  of  secni^  the  payment  of  a  debt,  the  performance  of 
any  act,  is  a  mortgage.  The  original  mortgage  itself  was  exe- 
cuted in  pursuance  of  what  is  termed  the  Chattd  Mortgage  Act 
(See  Wood's  Digest,  108^  109.) 

The  question  is,  what  interest  Redding  had  in  flie  mming  daims 
by  virtue  of  the  mortgage  to  himP 

If  he  had  any  estate,  either  legal  or  equitable,  tten  in  order  to 
mortgage  that  interest  to  Fall,  the  same  steps  were  neoessaiy 
which  were  required  to  mortgage  the  mining  ground  itadf .  The 
assignment  does  not  purport  to  be  in  conformity  witb  &ib  Chat- 
tel Mortgage  Act  It  appears,  on  the  contrary,  to  have  been  an 
intentional  departure  therefrom.  Therefore  it  did  not  pass  Bed- 
ding's estate,  if  he  had  an  estate.  But  the  law  does  not  give  to 
the  mortgagee  an  estate  in  the  thing  mortgaged.  A  mortgage  is 
a  chose  in  action.  (McMUlan  v.  Richards,  9  CaL  368.)  A  chose 
in  action  passes  by  delivery. 

Besides,  FaU  had  possession  of  the  mortgaged  property  for  the 
space  of  fifteen  minutes,  and  then  redelivered  it  to  Riding  as 
his  agent  This  violates  the  Statute  of  Fiands.  (Wood's  Dig. 
107.) 

III.  The  finding  of  facts  by  flie  Court  is  contrary  to  the  evi« 
dence,  and,  therefore,  Ae  conclusions  of  law  of  Uie  Court  sie  er- 
roneous. 

Vanclief  S  Stewart,  tor  Respondenti,  aiigoed  tbat  no  debt  ever 
existed  from  the  company  to  Redding;  and  that  the  mortgags  was 
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given  to  sectire  Bedding  and  his  co-obligors  on  the  note  to  Decker. 
If  Bedding  had  himself  paid  the  notes,  the  company  might  have 
been  indebted  to  him,  and  such  debt  might  have  been  secured 
by  the  mortgage.  Before  this  assignment.  Fall,  in  equity,  had 
the  same  interest  in  the  mortgage  that  Bedding  had,-  and  the 
assignment  was  made  for  the  purpose  of  greater  security  to  FaII» 
and  for  the  purpose  of  giving  him  a  direct  remedy  against  the 
Uncle  Sam  Company  in  case  he  was  compelled  to  pay  the  note. 
This  was  consideration  enough  to  make  the  assignment  valid. 
{Eickox  V.  Lowe  et  dl.  10  Cal.  197;  Dana  v.  Stanford,  Id.  269.) 

The  statute  requiring  an  actual  and  continued  change  of  pos- 
session, applies  only  to  goods  and  chattels,  and  not  to  a  mort- 
gage.   (Wood's  Digest,  107,  Sec.  15.) 

The  assignment  is  in  writing,  subscribed  by  the  party  making 
it,  and  is  8u£Bcient.  {Runyon  y.  Mersereau,  11  John.  584.)  If  no 
assignment  had  been  made  the  Appellant  coxdd  not  have  main- 
tained his  action.  Bedding  had  not  paid,  and  could  not  pay,  the 
debt  to  Decker.  Fall  is  still  liable  and  solvent  A  Court  of 
Equity  will  not  in  such  a  case  rob  him  of  his  only  security. 

Baxdwik,  J.  delivered  the  opinion  of  the  Court — Field,  J. 
(SMieumng. 

Hiis  was  a  bill  filed  by  the  plainttif  as  a  creditor  of  Bedding, 
it)  subject  to  plaintiffs  judgment  a  mortgage  executed  to  Bed- 
ding by  the  Uncle  9am  Mining  Company.  The  bill  charged 
Ihat  Bedding  had,  before  the  judgment,  made  a  pretended  as- 
ngnment  of  this  mortgage  to  the  defendant.  Fall,  to  secure  him 
against  a  certain  desnand  against  Bedding,  for  which  Fall  was 
his  security.  This  assignment  the  bill  charges  to  be  fraudulent. 
1.  It  was  without  legal  consideration.  2,  Made  to  hinder  credi- 
tors. 3.  Because  the  mortgage  was  not  delivered  to  Fall.  4. 
And  it  is  further  asserted  ftat  the  assignment  is  insuflBcient  on 
its  face  to  pass  the  title  of  the  mortgage. 

Fall  and  Bedding  answered  by  denying  the  fraud  charged. 

The  Judge  below  finds  this  state  of  facts :  That  in  September, 
1857,  Bedding  was  President  of  this  mining  company,  and  that 
the  company  authorized  Bedding  and  one  Burgess  to  buy  a 
steam  engine  and  olfcer  machinery  to  work  the  claims;  that  to 
raise  tiie  money  they  negotiated  a  loan  with  one  Decker  for  five 
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thoufland  dollars,  to  secure  which,  the  note  of  Bedding,  Fall,  and 
two  others  —  the  last  three  as  sureties  —  was  made;  that  of  fliis 
Biun  three  thousand  dollars  was  appropriated  to  buying  a  steam 
engine  and  appurtenances  —  the  balance  paid  to  the  Treasurer  of 
the  Goonpany  or  laid  out  for  its  uses;  the  machinery  waa  placed 
in  the  claims,  where  it  is  yet  At  the  maturity  of  the  note; 
Decker  delivered  it  to  the  makers,  and  it  waa  canceled,  when  a 
new  note  was  given  to  Decker,  for  the  same  money,  due  25th  of 
May,  1858,  signed  by  Bedding,  Fall,  Taylor,  and  one  Oingle;  the 
company  paid  the  interest  on  these  notes  as  it  fell  due.  That 
some  time  after  the  five  thousand  dollars  waa  obtained,  and  be- 
fore the  making  of  the  mortgage  to  Bedding,  in  ibe  bill  mat' 
tioned,  the  company  issued  an  order  on  the  Treaauier  of  said  com- 
pany, payable  to  Fall  and  others,  for  the  sum  of  five  thousand 
dollars.  That  at  the  time  this  mortgage  was  executed,  a  settle- 
ment took  place  between  Redding  and  the  company,  and  a 
balance  of  one  hundred  dollars  found  due  the  company  from 
Redding,  which  was  deducted  from  the  order  drawn  in  &vor  of 
Fall  &  Go.  Bedding  then  desired  that  the  company  should  exe- 
cute a  mortgage  on  the  mining  claims  to  secure  Fall  et  at.  against 
their  liability  on  the  note  to  Decker;  thia  the  company  refused 
to  do,  for  the  reason  that  they  did  not  wish  to  have  so  many 
creditors,  but  proposed  to  execute  a  moii^ge  to  Redding  in- 
dividually; this  waa  accordingly  done  on  the  12th  April,  1858, 
and  it  is  Ihe  one  in  controversy.  On  the  execution  of  Ae 
mortgage.  Redding  delivered  up  to  the  company  the  order  in 
favor  of  Fall  et  al.  When  the  last  note  to  Decker  became  due^ 
he  demanded  a  renewal  of  it,  and  the  makers  renewed  it,  takinf 
up  the  former.  At  this  renewal.  Bedding  assigned  the  mortgage 
to  Fall,  and  both  the  assignment  and  mortgage  were  duly  re- 
corded, 25th  May,  1858.  That  at  the  time  of  the  assignment  of 
the  mortgage,  the  same  was  delivered  to  Fall,  who  retained  it 
for  a  few  minutes  and  then  returned  it  to  Bedding,  as  the  agent 
of  Fall,  to  receive  the  interest  of  the  company.  Tie  Court  finds 
that  the  consideration  of  this  assignment  was  the  liability  of 
Fall  et  ob.  on  this  note  to  Decker.  The  Court  find  the  subse- 
quent acts  of  tiie  parties  consistent  with  the  arrangement  —  the 
Decker  note  has  not  yet  been  paid  by  these  sureties.  There  is 
no  debt  due  from  the  company  to  Bedding,  oilier  than  appeals 
from  the  facts  al]:eady  stated. 
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The  Court  accordingly  dismiseed  the  bill. 

We  think  rightly.  The  object  of  the  bill  being  to  seize  and 
appropriate  the  interest  of  Bedding  in  this  mortgage,  treating  it 
as  a  valid  security  in  his  hands,  no  question,  of  course,  ia  raised 
as  to  its  validity.  The  only  question  is  a  question  of  fact, 
whether  Redding  had  any  interest,  which,  in  equity,  should  go 
to  this  creditor.  In  order  so  to  hold,  it  is  necessary  to  show 
that  Redding  had  a  beneficial  interest  in  the  subject  matter.  It 
might  be  difficult  for  the  plaintiff  to  show,  even  if  there  had  been 
no  assignment  of  this  mortgage,  it  having  been  executed  to  Red- 
ding merely  in  trust,  that  he  Jiad  such  interest.  But  after  the 
assignment  which  executed  the  trust,  there  is  no  pretense  that 
any  interest  remained  which  could  be  appropriated  by  the  cred« 
itor  of  Redding,  the  latter  being  the  mere  conduit  through  which 
this  title  passed.  Nor  do  we  consider  that  any  further  delivery 
of  the  mortgage  or  assignment  of  it  as  security  for  the  protec- 
tion of  Fall  than  is  proven  was  necessary.  A  corporal  delivery 
and  retention  of  a  paper  answers  none  of  the  purposes  of  pub- 
licity or  notice  which  are  subserved  by  the  possession  of  per- 
sonal or  even  real  estate,  though  delivery,  of  course,  is  essential 
to  give  effect  to  the  contract.  But,  after  such  delivery,  the  lodg- 
ing of  the  paper' in  the  hands  of  the  nominal  mortgagee  for  the 
purpose  of  collecting  the  interest,  did  not,  in  the  absence  of  any 
circumstance  of  fraud  or  suspicion,  impair  the  right  of  Ihe  as- 
signee. The  papers  were  recorded,  and  it  nowhere  appears  that 
the  transaction  misled  the  plaintiff  or  induced  him  to  advance 
his  money  or  extend  credit  to  his  debtor,  much  less  that  any- 
thing was  done  by  Fall  with  this  design.  It  seems  to  Ce  a  fair 
transaction,  entirely  free  from  fraud,  and  there  is  no  pretense  for 
holding  that  the  defendant,  Redding,  had  any  interest  in  the 
mortgage  debt  or  property  which  a  Court  of  Equity  could  sub- 
ject to  the  payment  of  the  plaintiff's  claim.  The  Appellant  sup- 
poses that  the  evidence  does  not  sustain  this  finding  of  facts;  but 
certainly,  taking  the  whole  transaction  together,  it  tended  to 
establish  the  main  facts  stated.  But  we  do  not  deem  it  very  im- 
portant to  view  critically  the  proofs;  for  enough  of  the  state- 
ment is  undisputed  to  justify  the  conclusion  of  the  Court. 

The  assignment  of  the  mortgage  was  sufficient.  We  do  no* 
imderstaijLd.it  to  be  a  mortgage  of  a  mortgage.    It  is  the  assign- 
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ment  of  a  mortgage  for  a  particular  pnrpoee,  to  wit:  the  secorify 
of  the  assignee  as  surety  for  a  note.  But  the  assignment  Tested 
all  the  interest  of  the  mortgagee  in  the  assignee,  who  could  eiir 
force  the  mortgage  and  hold  the  proceeds  in  trust  for  the  proper 
purposes  of  the  assignment.  Nothing  was  required  of  him  but 
to  make  the  assignment  ayailable  in  the  given  contingency,  or, 
probably,  he  might  have  enforced  it  before  he  was  required  to 
pay  the  debt.  It  is  like  a  promissory  note  assigned  as  a  security 
to  a  party  for  indemnity  against  his  suretyship.  The  considera- 
tion of  such  liability  is  sufficient  to  support  the  assignment,  and 
it  is  not  required,  in  order  to  the  validity  of  the  transfer,  that 
the  assignee,  after  receiving  it,  should  keep  the  paper  in  his 
pocket  or  his  desk  all  the  time.  The  doctrine  of  continuous  pos- 
session of  personal  property  has  no  application  to  the  case  of 
a  paper,  the  mere  evidence  of  a  debt.  Nor  is  it  embraced  by  the 
provisions  of  the  Chattel  Mortgage  Act,  or  the  general  Statute  of 
Frauds. 
Decree  affirmed. 


MoDONALD  ft  BLACKBURN  v.  THE  BEAK  RIVER  AND 
AUBURN  WATER  AND  MININQ  COMPANY. 

Haw  trial  not  granted  on  affidaylt  of  the  Attorney  of  record,  that  ha  at  well  u 
hlB  client  and  wltnenes  were  absent  on  the  trial  of  the  case,  beeanse  of  a 
verbal  agreement  by  opposing  counsel  to  give  notice  of  day  of  trial,  whea 
snch  affidavit  Is  met  by  counter  affidavits  by  the  opposing  counsel,  and  wben 
an  Attorney  did  appear  and  contest  the  case  on  the  trial. 

In  an  action  of  damages  for  diverting  the  water  of  a  river  from  plalntilts*  mill, 
an  averment  in  the  complaint  of  possessidn  of  the  land  and  mill,  is  saffldeat 
against  a  trespasser,  without  averring  riparian  ownership  or  prior  appro- 
priation  of  the  water. 

Where  no  words  appear  in  the  body  of  an  instrument  expressive  of  the  tntent 
to  make  it  a  sealed  instrument,  it  will  not  be  snch,  even  though  the  cbar- 
acters  [l.  8.]  are  added  to  the  signature.  . 

A  general  objection  will  not  exclude  a  paper  offered  In  arldenoe,  unleas  oa  Iti 
face  inadmissible  or  void. 

Though  an  Instrument  be  inadmissible  as  eyidenca  of  title,  becaoae  on  its  feee 
it  is  doubtful  whether  it  be  the  deed  of  the  agent  executing  It  or  of  the 
prlndpa!,  still  it  may  be  admissible  to  show  the  date  of  plaintiffs'  posses- 
sion ;  and  if  the  agent  was  in  the  actual  ocenpanej  of  the  land,  the  paper 
would  be  good  to  show  a  surrender  by  him  to  plaintiff. 

Arguendo:  Right  to  water  aeqnired  hj  appropriation  may  ba  tranaferred  like 
other  property. 

AfgumOo:  If  by  the  araetion  of  a  mtn  and  the  posMMory  right  of  land  so  a 
stream,  the  water  be  acquired,  a  transfer  of  the  possession  at  tSia  property 
to  a  vendee,  as  owner,  passes  the  water  right 

Arguendo:  An  appropriation  of  water  for  mill  purpooea,  atanOi  mi  tit  nae 
footing  as  an  appropriation  for  the  use  of  mlnera. 
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Wbere  a  power  of  Attoaej,  not  under  eeal*  anthorliee  the  agent  to  sell  a  saw- 
mill, dwelling,  etc  by  the  execntion  of  all  needful  Instruments,  sealed  or 
otherwise,  and  the  agent  sells  the  rli^t  of  the  principal,  by  a  paper  not 
.  under  seal,  representing  himself  as  the  Attorney  of  the  principal,  and  the 
Tendee  takes  possession,  and  retains  It  for  several  years,  he  has  an  equitable 
eatate  in  the  premises,  with  the  right  to  its  full  enjoyment,  and  this  right, 
milted  to  possession,  enables  him  to  maintain  an  action  for  Interruption  to 
his  possession  or  Injury  to  the  property. 


Tlia  rule  requiring  an  Instrument  to  be  ezeented  or  signed  In  the  name  of  the 

principal  does  not  apply  to  Instnmients  not  under  seal. 
If  the  name  of  the  principal  and  the  Intention  to  bind  him,  appear  In  an  Instru- 


ment not  under  seal,  the  agent  having  authority,  the  principal  alone  will  be 
bound,  though  the  Instrument  be  signed  in  the  agent's  name  only. 

A  power  of  Attorney  to  sell  "my  saw-mlU,  dwelling,  etc.  said  mill  and  other 
improvemei^U  being  situated,**^  etc  embraces  the  water  privilege  of  the  mill. 

Awvuendo:  Where  a  party  takes  up  a  mill  seat  on  public  agricultural  laud, 
erects  a  saw-mlU,  dwelling,  etc  and  appropriates  the  water  of  the  stream 
for  the  use  of  the  mill,  he  may  use  the  water  for  a  grist-mill  erected  at  the 
same  place  years  afterwards.  ^ 

It  would  require  clear  proof  that  the  purposes  of  tne  water  for  the  saw-mill 
-    had  been  fully  answered,  to  hold  that  Gie  title  to  the  water  was  abandoned. 

This  question  cannot  be  raised  for  the  first  time  on  appeal. 

T.  erects  a  mill  and  acquires  a  water  right  in  1880.     In  1851  defendants  ap- 

Sroprlate  for  ditch  purposes,  water  from  the  same  stream,  forty  miles  above 
lie  mill.  In  1854  plain tilfs,  M.  A  B.  succeed  to  the  possession  of  V.  Held: 
that  plaintiffs  may,  possibly,  recover  damages  for  the  diversion  of  the  water, 
on  their  possession,  without  connecting  themselves  with  the  title  of  V.  back 
to  1860;  that  defendants*  appropriation  In  1851  could  only  be  of  the  water 
not  appropriated  by  V.  there  being  no  abandonment  by  him,  and  that  M.  A  B. 
can  iolntfy  maintain  an  action  for  damages  aecming  after  they  came  Into 
lion. 


poBsesslo 
At  all  events,  the  oidectlon  that  M.  A  B.  have  no  ootomon  Interest  In  the  mill, 
etc  but  claim  title  from  Y.  under  dlflFerent  rl|^ts,  should  have  been  taken 
by  motion  for  nonsuit  or  upon  Instructions,  tnt  want  of  common  Interest 


-joidectlon 

etc  but  claim  title  from  Y.  under  dlflFerent  rl|^ts,  should  have  been  taken 
by  motion  for  nonsuit  or  upon  Inst  '     ' 

appearing  from  plaintiffs*  evidence. 

I  question  of  tlm  Statute  of  Limitations  eannot  ne  rauea  on  appeal,  w 
presented  In  soma  form  on  the  trial  below,  oven  though  It  be  pleaded. 


Afpbal  from  the  Tenih  District 

Action  of  damageB  for  the  diyersion  of  tbe  water  of  Bear  BiYer 
to  tbe  injury  of  plaintiffs'  saw  and  griBt-mills  situated  on  that 
atream. 

The  original  complaint  was  filed  March  6th,  1857^  and  an 
amended  complaint  filed  January  ISth^  1858.  The  difference 
between  the  original  and  amended  complaint  consists  in  the  sub- 
stitution of  the  phrase  ''one  thousand  inches  of  water  sectional 
area,  with  a  two  and  one-half  foot  head/'  instead  of  ^'one  thou- 
sand cubic  inches  of  water." 

Among  other  things  the  complaint  ayers  that  plaintiffs  ^are 
lawfully  possessed  of  a  certain  saw-mill  and  grist-mill,  works  and 
premises^  with  the  appurtenances,  situate  and  being  in  the  county 
of  Yuba,  Calif omia,  and  situate  upon  a  stream  called  Bear  Biver, 
and  by  reason  thereof,  etc.  *  *  *  ought  to  have  and  enjoy 
the  benefit  and  advantage  of  the  water  of  said  stream  or  water- 
^    ^    ^    caUed  Bear  BiY«r.'' 
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The  complaint  also  avers^  in  substance^  that^  by  reason  of  the 
diTCTsion  of  the  water  by  defendants'  ditch^  plaintiffs  have  lost 
the  nse  of  their  mill;  have  soSeied  in  the  reputation  of  the 
mills;  have  been  put  to  great  expense  on  account  of  their  not  * 
running;  have  lost  the  profits  which  would  have  accrued,  and 
daim  damages  in  the  sum  of  twenty-five  thousand  dollars. 

The  complaint  describes  defendants  as  the  ^"'Bear  River  and 
Auburn  Water  and  Mining  Company/'  composed  of  numerous  per- 
sons unknown  to  plainti&y  etc.  but  does  not  aver  it  to  be  a  oor* 
poration. 

An  answer  was  filed  to  the  original  complaint  denying^  gene- 
rally, its  allegations  and  setting  up  the  Statute  of  Limitations  of 
tibiree  and  five  years,  and  that  defendants  were  in  possession  of 
the  land  and  water,  etc.  as  public  land,  and  using  it  for  mining 
purposes.  To  the  amended  complaint  a  demurrer  was  filed,  on 
the  ground:  1st.  Defect  of  parties  defendant  in  not  averring 
defendant  to  be  a  corporation,  etc.  2d.  Want  of  facts  to  consti- 
tute a  cause  of  action.  Demurrer  overruled  February  Ist,  185& 
iThe  Attorney  of  record,  Crocker,  being  absent,  the  demurrer 
was  argued  for  him  by  Mr.  Bowe.  No  time  for  answering  was 
given,  as  none  was  aaked.  February  8th,  1858,. the  cause  was 
called  for  trial,  and,  in  the  absence  of  Mr.  Crocker,  as  also  of  the 
defendants  and  their  witnesses,  Mr.  Bowe,  an  Attorney  em- 
ployed by  Mr.  C.  to  attend  to  serving  notices,  etc  appeared, 
and  a  continuance  being  refused,  conducted  the  trial  for  defeodr 
ants.  Defendants  asked  the  following  instructions,  which  were  re- 
fused and  exceptions  taken: 

1st  That  uxdess  the  jury  believe,  from  flie  evidence,  that  the 
defendants  turned  the  waters  of  Bear  Biver  into  the  ditch  them- 
selves, the  plaintiffs  cannot  recover. 

2d.  That  the  defendants  are  not  liable  for  any  injury  occa- 
sioned by  miners  or  others  turning  the  water  into  the  plainti£b' 
ditch. 

4th.  That  the  jury  must  be  satisfied,  from  the  evidence,  that 
the  division  of  the  water  was  not  occasioned  by  any  other  cause 
than  the  defendants'  dam  and  ditch,  or  the  plaintiffs  cannot 
recover. 

The  Court  instructed  the  jury  as  stated  in  the  opinion.  Ve^ 
diet  for  plaintiffs,  twenty-one  thousand  and  eight  dollars.     Mo- 
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tion  for  new  trial  on  most  of  the  gronnds  authorized  by  law. 
The  gronnde  mainly  relied  on  were^  that  neither  defendants  nor 
their  attorney  of  record,  Crocker,  knew  of  the  trial  until  it  was 
over,  because  of  an  alleged  verbal  agreement  on  the  part  of 
Bryan,  Attorney  of  plaintiffs,  not  to  bring  the  case  on  without 
notice  to  Crocker,  and  that  there  was  no  issue,  no  answer  hav- 
ing been  filed  to  the  amended  complaint.  The  motion  was  based 
on  affidavits  by  one  of  the  defendants  and  others,  and  by  Crocker, 
stating  the  alleged  agreement  with  Bryan,  surprise,  ete.  an  an- 
swer being  annexed. 

A  counter  affidavit  was  filed  by  Bryan,  denying  any  snch 
agreement,  according  to  the  best  of  his  recollection.  The  Court 
OTerruled  the  motion,  on  the  groimd  that  the  affidavits  of  defend- 
ants were  contradicted,  and  that  it  would  not  notice  verbal 
agreements  between  counsel.  And,  further,  that  the  defendants 
were  not  entitled  to  answer  the  amended  complaint  after  demur- 
rer oyermled,  without  leave  of  Court  on  motion.  Defendants 
appeaL 

S.  B.  Crocker  and  Qregory  TaU,  for  AppeUants^  aligned:  1st' 
That  the  complaint  was  defective  in  not  averring  that  plaintiffii 
were  the  riparian  owners,  or  the  first  appropriators^  of  the  water 
of  Bear  Biver,  and  that  the  allegation  of  possession  merely  was 
insnflScient;  citing  Tuolumne  Company  v.  Chapman,  (8  Cal.  897,) 
Parlce  v.  KUham,  (Id.  79,)  to  the  point,  that  diversion  of  a  water- 
course is  a  nuisance.  The  owner  of  the  property  must  bring  the 
action.  (Practice  Act,  Section  249 ;  Leigh  Company  v.  Independ^ 
ent  Ditch  Co.  8  Cal.  323;  Crandall  v.  Woods,  Id.  144.) 

Counsel  also  argued,  that  Tartar  v.  Spring  Greek  Water  Com^ 
pany,  (6  Cal.  397,)  and  Fitzgerald  v.  Urton,  (Id.  809,)  go  too  far 
in  protecting  the  appropriators  of  water,  for  mill  purposes,  and 
town  lots  against  miners.  That  the  mill  in  this  case  being  forty 
miles  below  the  point  on  Bear  Biver,  where  defendants'  ditch  takes 
the  water,  to  give  plaintiffs  exclusive  use  of  the  water  for  the 
purposes  of  the  mill,  is  a  violation  of  the  entire  policy  of  the  State 
relative  to  mining  interests. 

2d.  The  demurrer  should  have  been  sustained  upon  the  ground 
that  no  damage  is  set  forth  in  the  complaint.  The  only  mention 
of  damages  is  in  the  prayer,  as  part  of  the  relief  claimed.    (Erao*. 
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tice  Act^  Sec.  39.)  The  particular  circiunBtanoes  oat  of  which 
the  damages  arose,  are  nowhere  stated  in  the  complaint  (Oood- 
man  y.  SieblinSj  2  Cal.  103;  1  Sannd.  PL  and  Ev.  918,  Ed.  of 
1851;  1  Chitty's  PL  338,  396;  Sedg.  Measure  of  Damages,  574, 
675;  Chitty's  PL  386-388;  8  T.  B.  133;  Peake's  N.  P.  C.  46,  62;  9 
Coke,  113,  a;  1  Saund.  S46  a.  b.  n.  2;  2  East,  164;  1  Saund.  243, 
fi.  5 ;  Vin's  Abr.  Ev.  Ut  b.  6.  See,  also,  9  Wend.  426.)  The  doo- 
trine  is  unquestionable.  {Bogari  v.  Burkhalter,  2  Barb.  625;  Don^ 
nell  T.  Jonfss,  13  Ala.  N.  S.  490;  and  Rowand  y.  Bellinger,  8  Strobh. 
373.) 

3d.  The  demurrer  s}iould  hare  been  suatained  upon  liie  groimd 
that  there  was  not  a  proper  party  defendant. 

The  29th  Section  of  the  Practice  Act  requires  the  complaint  t» 
contain  the  names  of  the  parties  to  the  action,  plaintiff  and  de- 
fendant. The  complaint  was  not  framed  under  Section  69,  bat 
under  Secticm  14.  This  section  has  been  decided  in  Andrems  ▼. 
Mokelutnne  HUl  Oo.  (7  Cal.  333,)  to  be  applicable  to  equity  cases 
only,  and  not  to  actions  at  law.  This  is  atrictiy  an  action  it 
law.  If  it  was  intended  to  declare  against  the  defendants  as  a 
corporation,  such  should  have  been  aTenred.  (Wood's  Dig.  115,  Art 
448;  6  CaL  186;  6  Id.  603;  4  Black.  60;  4  Sandf.  667,  669^ 

As  to  errors  on  the  triaL  The  paper  purporting  to  be  a  deed 
from  B.  J.  Van  Court  to  McDonald,  dated  March  26th,  1864,  is 
void  on  its  face,  and  should  not  have  been  admitted  in  eridenoe. 
(Story's  Agency,  Sees.  147,  149,  Note  4.)  The  name  of  the  prin- 
cipal is  not  signed  to  it,  nor  is  he  described  in  it  as  grantor,  and 
the  Attorney  bad  no  power  to  make  a  deed,  his  power  not  being 
under  seal. 

Without  this  paper,  plaintiffs  could  not  show  themselves  prior 
appropriators  of  the  water,  or  that  they  had  title  by  connecting 
themselves  with  the  possession  of  B.  J.  Van  Court,  in  I860. 

The  power  of  attorney  was  not  under  seal,  and  hence  the  princi- 
pal was  not  bound  by  a  deed  signed  by  the  agent.  (Dunlap's  Palqr, 
167,  Note  A,  to  top  page  156,  Note  C,  top  page  167.) 

Under  this  paper  neither  the  land  nor  the  grist-mill  could  be 
■old.    (6  Cal.  373;  7  Id.  171.) 

The  contract  made  between  A.  Van  Court  and  plaintiff,  Black- 
aum,  does  not  give  him  any  interest  in  the  land  or  saw-null,  and 
/si  he  haa  recovered  damages  jointly  with  McDonald  for  injury 
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to  the  saw-mill  in  which  he  has  no  interest  There  is^  therefore, 
a  misjoinder  of  causes  of  action.  B«  J.  Van  Oonrt  should  have 
been  co-plaintiff  instead  of  Blackburn.  Tenants  in  common 
must  join  in  an  action  for  the  diversion  of  a  water-coarse.  (8 
CaL  77.) 

A  water  right  cannot  be  transferred  in  any  way  except  by 
deed.  The  mere  delivery  of  possession  of  the  land,  and  the 
mills  by  which  the  water  is  used,  will  not  do.  (Angell  on  Water 
Courses,  Sees.  168-172;  Wood's  Dig.  106,  Sec.  6;  HUl  v.  New-^ 
man,  5  Cal.  445 ;  McCanon  v.  O'Connell,  7  Id.  162 ;  Jenkins  v.  Red- 
ding,  8  Id.  598;  McKeon  V.  Bisber,  9  Id.  137;  Partridge  v.  Town- 
tend,  10  Cal.  181;  5  Id.  40^7,  249,  485;  4  Id.  83,  69;  Bird  T. 
Lisbros,  9  Id.  1;  4  Id.  209;  Howard  r.  Boston,  7  Johns.  205;  Ste- 
phens y.  Mansfield,  11  Cal.  865 ;  Simpson  v.  Dovming,  23  Wend. 
320;  O'Keiffe  v.  Cunm7%gham,  9  Cal.  590.)  SomSa  of  the  cases 
cited  refer  to  transfers  of  mining  claims.  (See,  also,  1  Denio, 
550 ;  5  Barb'  364 ;  7  N.  H.  523 ;  1  Sugden's  Vendors,  111,  126 ;  16 
Wend.  28;  8  Barb.  130;  Riddle  T.  Brown,  20  Alb.  412.) 

During  the  argument  it  was  suggested  that,  though  these 
papers  did  not  constitate  a  eonveyance,  yet  they  might  give  a 
right  to  call  for  a  deed.  But  the  complaint  is  strictly  for  a  legal 
cause  of  action,  following  Chitty^s  forms  literally.  And  tids 
Court  has  hdd  that  the  essential  and  inherent  distinctionB  be- 
tween law  and  equity  are  not  abolished  by  the  Practice  Act 
(Smith  V.  Bowe,  4  Cal.  6;  De  Wiit  ▼.  Hayes,  2  Id.  463.) 

And  if  a  party  has  an  equitable  cause  of  action  or  defense,  his 
pleadings  must  be  framed  aooordingly.  (Thayer  v.  White,  8  Oal. 
228;  Smith  V.  Rowe,  4  Id.  6;  Pa  Witt  t.  Hoifes,  2  Id.  468;  Ooates 
Y.  CampleU,  3  Id.  191 ;  4  Id.  227 ;  5  Id.  166 ;  6  Id.  86.) 

But  plaintiffs  insist  that,  being  in  possession,  they  had  a  right 
to  maintain  the  action  upon  proof  of  that  fact  alone,  and  dte 
numerous  authorities.  These  authorities,  merely  show  that  per- 
sons in  possession  of  land  can  maintain  trespass,  that  they  are 
proper  parties;  but  the  case  of  Fentiman  v.  Smith,  (4  East,  107,) 
flihows  that  possession  is  insufficient  in  actions  for  the  diversion 
of  water,  unless  the  plaintiff  has  the  right  to  the  use  of  the 
water.  The  question  is  who  has  the  right  to  the  use  of  this 
water?  We  say  that,  as  against  Ijhe  plaintiffs,  defendants  have 
file  better  right  to  it,  M  they  appropriated  it  prior  to  plaintifll 

Vol.  ZIII.— li 
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{Irwin  7.  Phillips,  5  Cal.  140;  Tartar  v.  Spring  Creek  Co.  5  Id. 
395;  Bird  v.  Lisbros,  9  Id.  1.) 

In  the  answer  we  plead  limitation  of  five  jean,  and  also  ol 
three  years. 

An  action  for  '^treapass  npon  real  property'*  mnat  be" com- 
menced within  three  years.     (Wood^s  Dig.  47.) 

This  is  an  action,  not  for  the  **  recovery  of  real  property,*  but 
to  recover  damages  for  a  *'  trespass  upon  real  property,**  that  ifi, 
for  the  diversion  of  the  water  from  plaintiffs  land.  It  is,  then* 
fore,  governed  by  the  three  years'  limitation  law. 

The  evidence  shows  that  we  appropriated  the  water  in  Jime^ 
1851,  actually  diverted  it  in  the  fall  of  1852;  and  this  action  was 
not  commenced  until  March  6,  1857,  more  than  four  years  after- 
wards. The  statute,  therefore,  commenced  running,  at  least  from 
the  time  we  actually  diverted  it  This  was  before  the  sale  to 
plaintiffs,  which  was  in  March,  1854. 

If  they  claim  that  their  right  of  action  accrued  from  the  time 
of  their  purchase,  and  that  the  statute  only  commenced  nmning, 
as  to  them,  from  that  time,  we  reply  that  a  party  cannot  stop 
the  running  of  the  statute  by  conveying  to  a  third  party. 

In  addition  to  the  above  it  is  urged,  that  the  ofFer  to  prove 
that  the  water  was  diverted  by  others,  below  the  point  where 
the  defendants'  ditch  takes  the  water  from  the  Bear  Biver,  and  the 
rejection  of  the  evidence  by  the  Court  below,  entities  the  defend- 
ants to  a  reversal  of  the  judgment  The  charge  ia  against  a 
particular  company,  and  that  company  proves  that  the  injury 
was  committed  by  others.  As  an  elementary  rule  of  pleading, 
the  evidence  is  material,  and  goes  diiectiy  to  the  issue.  A  gen- 
eral denial  would  let  in  this  evidence. 

In  Lower  v.  Winter,  (7  Oowen,  264,)  the  Court  admits  that  im- 
provements can  be  sold  by  parol,  but  refers  to  Howard  t.  Sasion, 
(7  Johns.  205,)  as  a  contract  for  the  sale  of  the  possession  to  the 
land,  and  the  case  is  placed  upon  the  principle  that  possession  iB 
prima  facie  evidence  of  title  to  land.  This  is  the  principle  con- 
tended for  by  the  plaintiffs;  that  their  possession  is  evidence  of 
titie,  and  yet  that  this  possession  can  be  sold  by  word  of  mouth. 
Is  the  water  privilege  attached  to  the  improvements  or  to  the 
land,  the  possessory  interest  in  tiie  land?  If  to  the  improve- 
ments which  could  be  removed. and  placed  on  anqtiier  piece  of 
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land,  then  the  water  privilege  would  follow  the  improvements 
to  another  stream,  or  another  districit,  where  timber  is  not  so 
scarce.  But  in  all  probability  the  water  right  will  be  held  to 
follow  the  land,  and  not  the  improvements. 

Mr.  Brown  ((tatee  the  rule  emphatically  in  his  work  on  the 
Statute  of  Frauds.  In  Sec.  231  he  eays :  '^  Mere  possession  of 
land  seems  to  be  properly  regarded  as  such  interest  in  or  con- 
oeming  the  land  itself  as  cannot  be  contracted  for  or  disposed  of 
without  writing.** 

How,  then,  can  the  plaintiff  claim  the  possessory  title,  on  con- 
veying the  water  right,  without  connecting  themselves  by  deed 
with  those  in  possession  prior  to  the  appropriation  in  Jun^  1861, 
by  the  defendants? 

Bryan  &  Filhins,  for  Respondents. 

The  Court  is  not  bound  to  fix  a  time  to  file  an  answer  after  da- 
murrer  overruled.  The  party  must  apply  for  time  if  he  desires 
it.      (Practice  Act,  Sec.  67.) 

Defendants  were  represented  on  the  trial  by  an  Attomey>  and 
fbat  the  Attorney  of  record  was  absent,  is  no  fault  of  plaintifb. 

The  complaint  is  8u£Bcient  without  averring  ownership,  ete. 
It  is  taken  literaUy  from  2  Chitty's  Pleading,  785-793;  (see 
also,  1  Chitty  PI.  379,  380;  1  East,  244;  4  T.  E.  719 ;  6  East,  276; 
Com.  Dig.  PI.  C.  39;  2  Lord  Raymond,  1228;  2  Saunders*  PI.  and 
Ev.  Vol.  2,  Part  1,  462,  468;  Angell  on  Water  Courses,  See.  407, 
and  cases  cited;  18  Conn.  243;  8  Barr.  13.) 

This  Court  has  never  decided  otherwise. 

It  is  not  necessary  in  an  action  for  ihe  diversion  of  a  waters 
conrse,  that  the  particular  circumstances  eut  of  which  damages 
arose  should  be  stated  in  the  declaration.  (See  2  Chitty,  before 
cited;*  17  Com.  297;  Stephen  on  pleading,  428;  1  Oilman,  544; 
2  Johns.  149.) 

The  point  as  to  want  of  proper  party  is  not  tenable,  under  the 
69th  section  of  the  Practice  Act  Besides,  having  answered  the 
complaint  without  raising  the  question,  the  demurrer  to  the 
amended  complaint  only  goes  to  the  portion  amended.  (Prao- 
tice  Act,  Sec.  45.) 

The  various  papers  offered  in  evidence  were  properly  admit- 
ted,   the   defendants  not   specifying   any  ground   of  objectioii. 
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(Provost  ▼•  Piper,  9  Cal.)  Nor  could  defendants  question  the 
proper  execution  of  the  papers,  because  they  were  not  subsequent 
purchasers^  nor  was  there  any  privity  of  interest  between  thdi 
right  to  the  water  and  the  right  of  plaintifh.     (8  CaL  187.) 

Upon  the  point  that  a  new  Mai  was  correctly  refused,  we 
eite:  {Rogers  ▼.  Huxe,  1  Cal.  429;  Ooohe  v.  Stewart,  2  Id.  348; 
Brooks  T.  Lyon,  3  Id.  113 ;  Speck  ▼.  Hofft,  8  Id.  413 ;  3  A.  K  Ma^ 
shall,  81;  7  Smedee  ft  M.  270;  2  Zabriskie,  19;  Sieret  v.  Culver, 
6  Mo.  254;  2  Bibb,  177;  4  Humph.  229;  1  Caines^  111;  8  Ma 
186;  3  Bibb,  80;  2  Cowen,  678.) 

As  to  the  Statute  of  Limitations,  we  say:  The  only  evidenoe 
upon  the  subject  of  adverse  possession  by  defendants  was  that 
of  J.  A.  Hill,  a  witness  called  by  us,  and  he  swears  that  the  Bear 
River  Company  turned  their  water  into  the  ditch  '^  about  Septem- 
ber, 1862." 

This  suit  was  brought  early  in 'the  spring  of  1867,  inside  of  the 
five  years.  We  could  not  be  injured  until  the  water  was  turned 
into  the  ditch.  If  we  were  injured,  then  dating  from  the  mo- 
ment they  turned  in  the  water  the  five  years  lacks  six  months 
of  havii^  expired.  But  the  fact  is  that  we  were  not  injured 
until  1864.  Then:  1.  If  the  limitation  of  five  years  could  nm 
in  this  case  we  are  inside  of  it  from  the  time  of  the  turning  the 
water  ixl  2.  It  could  not  nm  until  we  ascertained  their  posses>^ 
sion. 

The  former  opinion  of  this  Court  is  erroneous  in  regard  to  the 
facts  in  relation  to  Blackburn's  interest  Wb  did  not  introduce 
the  paper  between  Alexander  Van  Court  and  Blackburn  for  the 
purpose  of  showing  title,  but  to  locate  tile  time  he  went  into  pos- 
session. (Provost  V.  Piper  et  al.  9  Cal.  652.)  Throw  the  paper 
out  of  the  case  and  the  testimony  shows  that  we  did  succeed  to 
Van  <7ourf s  possession,  and  this  is  sufScient.  (Biquette  v.  (7all^ 
field,  4  Gal.  278 ;  Morris  V.  Bussell,  6  Id  849 ;  Partridge  T.  rovnh 
send  et  al  10  Id.) 

If  we  have  succeeded  to  Van  Courtis  possession,  and  his  pos- 
session was  prior  to  the  defendants',  we  can  recover.  It  is  mill 
property  upon  IT.  S.  Government  land,  and  a  verbal  ssle  and 
transfer  of  the  possession  would  he  sufficient 

A  parij  who  does  not  claim  title,  but  is  treated  as  a  wron^ 
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doer,  cannot  go  behind  our  posBession^  vhefher  it  be  actual  or  con- 
etnictive.    (Bequetie  ▼.  Caulfield,  4  Cal.  278,  279.) 

If  the  bill  of  sale  or  agreement  vaa  of  any  conseqnenoe  to  na^ 
fhey  failed  to  make  any  objection  to  its  introduction  in  evidence, 
and  it  is  too  late  to  object  to  it  now.  (Prov&gt  ▼.  Piper  et  at.  9 
Cal.  552.) 

We  are  in  possession  nnder  B.  J.  Van  Court,  he  being  in  poe- 
aession  in  1854  by  the  possession  of  his  agent,  A.  Van  Court 
When  we  **  succeed  to  the  possession  we  succeeded  to  Benja- 
min Van  Court's  possession,  which  runs  back  to  1860,  the  wmten 
of  Bear  Biver  being  used  and  appropriated  by  A.  Van  Court  that 
year. 

If  we  had  alleged  title,  we  might  be  held  to  prove  it  If  the 
half  of  the  title  be  in  B.  J.  Van  Court  at  the  time  of  {he  suit, 
yet  still,  we,  succeeding  to  his  possession,  are  the  only  persona 
who  can  sue.  If  Van  Court  be  landlord  and  we  tenants,  he  can- 
not sue.  (1  cutty's  Pleadings,  175,  and  Note  4  and  authoritiea 
cited.) 

The  party  in  possession  of  real  property  is  the  only  person 
who  can  maintain  fhia  action,  whether  it  ia  lor  an  injury  to  tihe 
land  or  a  right  growing  out  of  land,  such  as  to  water.  Van 
Court,  even  if  he  had  title,  could  not  maintain  this  action  against 
a  stranger  and  trespasser.  (Miller  ▼.  Pulton,  4  Ham.  Ohio,  438; 
1  John.  510;  3  Id.  468;  12  Id.  183;  8  Pick.  235;  15  Id.  32;  19 
Conn.  154;  2  Qreenl.  Ev.  Sec.  618.)  As  to  parol  evidence  of  own* 
ership,  see  5  Gil.  111.  506. 

Now,  McDonald  has  a  clear  and  admitted  right  to  one-half 
interest  (running  back  years  behind  the  possession  of  defend- 
ants) to  the  waters  of  Bear  Siver.  B.  J.  Van  Court,  as  wdl  as 
his  agent,  A.  Van  Court,  have  been  out  of  possession  since  1854, 
during  which  time  the  injuries  complained  of  have  been  commit- 
ted. B.  J.  yan  Court  cannot  sue,  being  out  of  possession.  Mc- 
Donald is  admitted  to  be  rightfully  in  possession,  and  Blackburn 
has  been  in  possession  with  him  during  the  committing  of  the 
grievances,  claiming  ownership,  whether  rightfully  in  poesession 
or  not.  McDonald  cannot  sue  alone,  for  all  in  possession  must 
join  in  the  action. 

In  reply  to  a  supplemental  brief  of  Appellant,  oonnael  aigued^ 
that  Howard  v.  Earton  (7  Johns.)  was  a  suit  inier  partes,  and  had 
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no  applicatioxi ;  and  the  defendants  here  being  trespaaBen  a 
writing  was  nnnecessary.  And^  further^  that  plaintiflB  had  writ- 
ings, which,  at  leasts  are  contracts  to  pnvdiase^  and,  as  such,  ad- 
missible in  eridenoe  to  show  the  character  of  their  poasession. 
(Moore  v.  Moore,  21  Maine,  360;  1  Chit  PL  62;  1  Bast>  244; 
4  Taunton,  647;  3  Met  239;  14  Pick.  297;  2  Oreenl.  Et.  618.) 

At  the  Jnlj  Term,  18'58>  an  opinion  was  ddiyered  by  Bubkkct, 
J. —  Terry,  C.  J.  conenrring,  reversing  the  jndgmenty  on  the 
ground  that  plaintifF,  Bhtckbum,  had  no  interest  in  the  premises, 
not  connecting  himself  with  the  possession  of  A.  Van  Court 

On  rehearing,  Baij>win,  J.  delivered  the  opinion  of  the  Court 
—  Terry,  C.  J.  and  Field,  J.  ciACurring. 

1.  Many  technical  and  minor  points  are  taken  by  the  Appel- 
lants  which  we  do  not  deem  it  necessary  to  consider.  Some  of 
these  are  frivolous,  and  some  unsustained  by  the  record.  The 
refusal  of  the  Court  to  grant  a  new  trial  upon  the  affidavit  of  the 
Attorney  was  proper.  No  sufficient  cause  was  shown.  If  we 
eould  listen  to  affidavits  of  oral  agreements  or  undentandings  of 
counsel,  yet  the  fact  that  an  Attorney  appeared  for  the  defend- 
ant and  contested  this  case  on  the  trial,  and  the  counter  aflt 
davits  of  the  plaintiff's  Attorneys,  sufficiently  negatived  the 
grounds  of  the  motion  for  this  cause. 

2.  Nor  is  there  anything  in  the  objection  taken  in  the  demui^ 
rer  to  the  complaint  It  is  a  very  formal  pleading,  and  is,  in  it- 
self, unobjectionable.  It  follows  the  approved  precedents  in 
actions  for  the  diversion  of  water.  It  avers  the  possession  of 
the  plaintiffs  of  the  land,  and  the  subject  of  the  injury;  and  that 
is  enough  against  trespassers  which  the  defendants  are  charged 
to  be. 

3.  Still  worse  grounded  is  the  objection  that  ten  days  weie  not 
given  the  defendants  to  answer  the  formal  amended  complaint 

4.  Upon  the  trial  the  plaintiffs  introduced  evidence  for  the 
purpose  of  showing  title  to  the  water  in  dispute.  The  plaintifb 
claimed  that  the  water  had  been  appropriated  by  one  Van  Court 
before  the  defendants'  right  accrued,  or  they  had  taken  posses- 
sion, and  they  claimed  that  Van  Court  had  gone  upon  this  land 
in  1850,  and  taken  actual  possession,  and  built  a  saw  mill,  and 
afterwards  a  grist  mill,  on  public  land,  using  the  waters  of  Bear 
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Biver  for  mill  jmrpoaes.  Van  Court  remained  in  possession,  by 
A.  Van  Court,  his  brother,  until  1854,  when  he  placed  McDonald 
in  possession*     The  following  paper  was  executed  at  the  time: 

''Know  all  men  by  these presaits^  that  I,  Alexander  Van 
Court,  of  the  oounly  of  Yuba,  State  of  California,  do  sell  and 
convey  all  the  right,  title,  and  interest,  of  B.  J.  Van  Court  in  the 
property,  to  wit:  one  saw-mill,  situated  on  Bear  Biver,  with 
everything  appertaining  to  said  mill;  also,  the  one-half  of  the 
merchant  and  flouring  mills;  also,  all  the  madiinery  appertaining 
to  said  mills;  one  dwelling-house,  kitchen,  and  one  chest  of  tools, 
(millwright,)  log  chains,  etc.  also  all  the  interest  that  the  said 
Van  Courts  have  in  a  ferry  or  erection  of  a  ferry  on  Bear  Biver, 
near  said  mills;  also,  the  pre-emption  of  one  hundred  and  dxty 
acres  of  land  running  up  and  down  Bear  Biver,  and  belong- 
ing to  said  mills,  and  all  the  above  named  property  to  be  free 
from  all  arrears;  and  I^  Alexander  Van  Courts  being  my  brother's 
leg&Uy  authorized  Attorney,  do  sell,  convey,  transfer,  and  set 
over,  to  J.  L.  McDonald,  all  the  above  named  property,  for  the 
eonsideration  of  two  thousand  dollars,  for  which  I,  Alexander 
Van  Court,  receive  one  thousand  in  hand,  and  the  other  thousand 
at  the  completion  of  the  Merdiant  Mills,  when  the  same  are  in 
good  operative  order. 

Albzandbb  Van  Coubt,    [l.  s.]'* 

This  instmment,  it  will  be  observed,  is  not  under  seal,  for 
though  the  characters  (l.  b.)  are  added  to  the  name  of  Alexan- 
der Van  Court,  yet  no  words  are  in  the  body  of  the  instrument 
expressive  of  the  intent  to  make  it  a  sealed  instrument.  It  was 
not,  therefore,  a  deed,  but  only  an  executory  agreement,  if  suffi- 
eient  in  other  respects.  It  is  insisted  that  this  paper  was  not 
admissible  in  evidence;  but  no  specific  objection  was  taken  to  it 
at  the  time  it  was  offered.  The  general  objection  was  not 
enough  to  exclude  it,  unless  plainly  upon  its  face  inadmissible  or 
void.  The  plaintiffs  claimed  by  possession,  and  this  paper,  if 
not  otherwise  admissible,  was  proper  evidence  to  show  the  date 
of  their  possession,  and,  perhaps,  tiie  character  under  which  Mc- 
Donald entered;  Besides,  the  actaal  occupancy  seems  to  have 
been  in  Alexander  Van  Court,  and  so  far  as  plaintiffs  had  gone 
at  the  time  of  offering  this  paper,  it  might  have  been  enough 
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to  show  that  the  person  in  aotual  occupancy,  sapposing  this  to 
be  the  d$ed  of  Alexander  and  not  of  B.  J.  Van  Court,  had  tar- 
rendered  his  claini  to  the  plaintifl,  McDonald;  so  that  there  was 
no  error  in  cwlmitting  this  paper.  We  shall  have  occasion  to 
consider  this  paper  and  its  effect  further  when  we  proceed  to 
discuss  the  merits  of  this  case.  The  same  objection,  in  the  same 
form,  was  taken  to  a  paper  executed  on  the  80th  March,  1853,  by 
Alexander  Van  Court  to  his  brother,  B.  J.  and  to  a  paper  execu- 
ted by  B.  J.  Van  Court,  not  under  seal,  purporting  to  be  a  power 
of  attorney  to  Alexander,  authorizing  the  sale  of  his  saw-mill* 
etc.  Under  this  power  Alexander  made  the  sale  through  which 
plaintiffs  claim.  The  same  remarks  so  far  apply  to  this  paper  as 
to  the  other. 

On  the  20th  Mardi,  1854,  Blackburn  made  a  contract  with 
Alexander,  respecting  the  construction  of  a  grist-mill,  by  which 
he  became  interested  in  the  premises,  at  least  to  the  extent  of 
the  water  needed  for  that  milL  It  is  urged  that  &ere  was  no  con- 
veyance to  Blackburn,  of  any  interest  in  the  saw-mill  or  in  the 
one  hundred  and  sixty  acres  of  land.  The  defendants  dahn  that 
they  appropriated  the  waters  of  Bear  Biver  in  June,  1851,  at  a 
distance  of  forty  mUes  above  the  mills;  atid  this  was  prior,  of 
course,  to  the  actual  possession  of  the  plaintiffs,  but  subsequent  to 
the  first  appropriation  by  Van  Court  and  one  Moore,  under  whom 
Van  Court  claimed.  It  would  seem  that  if  the  plaintifb  rdied 
upon  their  possession  alone,  they  could  not  by  force  of  it  recover 
damages  for  a  trespass  committed  before,  nor  for  water  diverted 
prior  to  their  titla  Their  mere  possession  would  give  them  title 
only  to  that  which  they  possessed.  They  would  take  the  premi- 
ses as  they  found  them;  and  if  the  water  had  been  diverted  from 
the  old  channel  anterior  to  the  acquiring  of  their  posseesicn,  they 
could  not  regain  it.  It  was  probably  in  view  of  this  principle 
that  they  sought  to  connect  themselves  with  the  tifie  of  il^ir 
predecessors,  in  order  to  show  that  this  water  in  dispute  was 
really  a  part  of  their  title  or  property.  The  ownership  of  water, 
as  a  substantive  and  valuable  property,  distinct,  sometimes,  from 
the  land  through  which  it  flows,  has  been  recognized  by  oar 
Courts;  and  this  ownership,  of  course,  draws  to  it  all  the  legal 
remedies  for  its  invasion.  The  right  accrues  frran  appropriation; 
this  appropriation  is  the  intent  to  take,  accompanied  by  some 
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open,  physical  demonstration  of  the  intent,  and  foT  some  yalnable 
nee.  We  have  held  that  there  is  no  difference  in  respect  to  this 
nse,  or  rather  purpose,  to  which  the  water  is  to  be  applied;  at 
least,  that  an  appropriation  for  the  uses  of  a  mill  stands  on  the 
same  footing  as  an  appropriation  for  the  nse  of  the  mines.  Each 
of  these  purposes,  indeed,  may  be  equally  nsefol,  or  even  neces* 
sary  to  the  miners  themselves.  Bat  the  nature  of  the  use  may 
be  important,  as  denoting  the  extent  of  the  water  appropriated. 
Water  taken  for  a  mill  is  not  taken  as  an  article  of  merchandise, 
to  be  sold  in  the  market;  it  is  merely  used  as  a  motive  power, 
and  after  it  passes  the  mill  and  subserves  its  purposes,  may  be 
used  as  an  aid  to  the  working  of  tiie  mines.  But  this  last  use 
must  not  be  inconsistent  with  the  prior  right  acquired  by  the 
mill  owner,  so  far  as  his  necessary  use  is  concerned.  This  right 
of  water  may  be  transferred  like  other  property.  If,  by  the 
erection  of  a  mill  and  the  possessory  right  of  land  on  the  stream, 
the  water  be  acquired — this  being  evidence  of  the  appropriation 
of  the  water — we  do  not  see  that  the  right  would  not  pass  by 
any  sufficient  transfer  of  the  possession,  of  the  property  to  the 
vendee,  as  owner;  in  fact,  we  do  not  doubt  that  it  would.  And 
this  brings  us  to  consider  what  we  deem  the  essential  matter  of 
this  case,  whether  the  plaintiff  and  Blackburn  got  the  titie  of 
Van  Court,  the  first  appropriator  of  the  water,  to  this  mill.  We 
assume  for  proven  aU  the  disputed  or  disputable  facts  upon 
which  the  jury  have  passed,  directly  or  in  effect,  by  their  ver- 
dict. The  question  of  the  possession  of  the  premises,  the  mill, 
etc.  by  McDonald,  by  virtue  of  some  contract  with  Van  Court,  is 
not  ^sputed;  but  it  is  argued,  that  this  contract  gives  him  no 
title  to  this  water,  diverted  and  used,  and  sold  by  the  Bear  Biver 
Company.  The  grounds  of  this  objection  we  will  now  consider: 
It  is  said  that,  conceding  that  title  was  originally  in  Van  Court, 
it  did  not  pass  to  the  plaintiff,  McDonald,  because  the  paper 
executed  by  Alexander  Van  Court  to  McDonald  was  not  legally 
executed  so  as  to  pass  the  title.  The  power  of  attorney  from 
B.  X  Van  Court  to  Alexander  seems  to  be  regular  in  form,  except 
that  it  is  not  under  seal;  though  professing  in  the  body  of  it 
to  be  sealed,  the  scroll  is  omitted.  The  power  anthoriaes  ^  Alex-^ 
ander  to  grant,  bargain,  sell,  and  convey,  my  saw-mill,  dwelling, 
ete.  situated  in  the  county  of  Yuba.    Said  mills  and  other  im* 
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provements  are  situated  on  a  tract  or  claim  of  land  on  Bear 
Eiver/'  ♦  ♦  "  I  do  grant  unto  my  said  Attorney  full  power  to 
execute  and  deliver  all  needful  isfitruments,  whether  under  seal 
or  otherwise  *  *  to  perform  all  such  matters,  acts,  and  things,  as 
my  said  Attorney  shall  deem  necessary  and  expedient  for  the  com- 
plete and  effectual  execution  of  the  authority  granted,^'  etc. 

Under  this  power  Alexander  Van  Court  made  the  instrument 
first  set  out,  which,  it  has  already  heen  seen,  was  not  imder  seal; 
so  that  the  argument  of  the  counsel  for  Appellants,  that  the  paper 
executed  by  the  Attorney  was  void,  because  the  Attorney  could 
not  execute  a  technical  deed,  except  under  authority  by  deed, 
has  no  application  to  the  facts.  The  power  authorizes  the  exe- 
cution of  needful  instruments,  sealed  or  unsealed,  and  seems, 
from  the  comprehensiyeness  ot  its  language,  to  impart  the  largest 
discretion  as  to  the  terms  and  form  of  sale  to  the  agent.  TaUng 
the  agreement,  or  so  to  call  it,  conveyance,  in  connection  with 
the  power,  and  we  can  see  no  fatal  objection  to  it  It  is  true, 
that,  for  technical  reasons,  a  deed  of  an  Attorney  must  purport 
to  be  the  deed  and  executed  in  the  name  of  the  principal.  That 
doctrine  was  discussed  in  the  argument  of  Duponi  7.  Werthemm, 
(10  Cal.  354)  but  was  not  passed  on  by  the  Court.  But  thisdoctrine 
applies  more  strictly  to  technical  deeds  than  to  parol  contracts. 
The  power  is  not  under  seal;  it  is  only  a  written  authority  to 
the  agent  to  contract  in  reference  to  the  property,  etc.  and  the 
contract  is  made  by  Alexander  for  the  right  of  the  principal  in 
the  subject,  and  the  paper  recites  that ''  I,  Alexander  Van  Court, 
being  my  brother^s  legally  authorized  Attorney,  do  sell,  convey," 
etc.  The  property  sold  is  the  property  of  B.  J.  Van  Court,  the 
principal,  and  the  agent  selling  represents  himself  as  the  Attor- 
ney of  the  principal;  a  consideration  is  stated,  and  an  authority 
to  sell  is  shown.  The  vendee  is  put  in  possession  and  retains 
possession  for  a  series  of  years,  making  valuable  improvements. 

That  such  an  agreement  might  be  specifically  enforced,  and 
was  a  sufiBcient  memorandum  in  writing  to  give  effect  to  the  con- 
tract, we  think  cannot  be  disputed.    (See  Wood's  Dig.  Sec.  106.) 

That  by  force  of  such  agreement,  and  the  possession  taken 
under  it,  the  plaintiff,  McDonald,  acquired  an  equitable  estate  in 
the  premises,  giving  him  a  present  right  to  its  full  enjoyment, 
we  think,  elear,  and  this  right,  being  united  with  the  present 
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possession,  enabled  him  to  Tnaintain  any  action  for  an  interrap- 
tion  of  the  possession  or  any  injury  to  the  property. 

The  case  of  New  England  Marine  Insurance  Gampanjf  v.  De 
Wolf,  illustrates  the  distinction  between  sealed  and  unsealed 
instruments,  and  shows  that  the  rule  requiring  the  instrument 
to  be  executed  or  signed,  in  the  name  of  the  principal,  does  not 
apply  to  instruments  not  under  seal,  and  the  same  distinction  is 
expressly  stated  in  Andrews  v.  Estes  et  ah,  (3  Fairf,  gCT).  The 
cases  in  all  the  States,  in  regard  to  instruments  not  under  seal, 
agree  that  if  the  name  of  the  principal  appear  in  the  instru- 
ment, and  the  intention,  on  the  whole,  be  apparently  to  bind 
him,  he  will  be  the  party  bound,  if  the  agent  had  authority* 
although  the  instrument  be  signed  in  the  agenf  s  name  only. 
(See  Farmers  and  Mechanics  Bank  y.  Troy  City  Batik,  1  Doug. 
45S,  467.)  '^  In  an  agreement  not  under  seal,''  said  the  Chancellor, 
in  the  late  caae  of  Townsend  ▼•  Hvbbard,  (4  Hiirs  N.  Y.  351,  857; 
and  see  Tonmsend  t.  Coming,  23  Wend.  436,  440,)  ^  executed  by 
an  agent  or  Attorney  on  bdialf  of  his  principal,  and  where  the 
agent  or  Attorney  is  duly  authorized  to  make  the  agreement  it 
is  sufiScient  as  a  general  rule,  if  it  appears  in  any  part  of  the  in* 
strument  that  the  understanding  of  the  parties  was  that  the  prin- 
cipal, and  not  the  agent  or  Attorney,  was  the  person  to  be  bound 
for  the  fulfillment  of  the  contract"  (See,  also,  Evans  v.  Wells, 
22  Wend.  325, 335, 340.)  In  South  Carolina,  in  some  earlier  cases, 
this  was  not  admitted,  and  it  has  been  decided  that  a  note  in 
the  form,  "I  promise  to  pay,*'  etc.  signed  *' J,  L.  B.  for  J,  J.** 
bound  the  agent  personally,  and  did  not  bind  the  principal.  (Fash 
T.  Ross,  2  Hiirs  South  Car.  294;  Taylor  v.  McLean,  1  McMuUan, 
352;  Moore  v.  Cooper,  1  Spears,  87.)  But  all  these  are  overruled 
in  Robertson  v.  Pope,  (1  Bichardson,  501);  and  the  distinction 
recognized  between  deeds  and  parol  contracts,  that  in  the  former 
the  sealing  and  delivery  must  be  in  the  name  of  the  principal ;  but 
in  the  latter  it  is  enough  if  it  appear  that  the  contract  was  in- 
tended to  be  made  for  the  principal. 

5.  There  is  no  foundation  for  the  notion  that  this  power  of 
attorney  did  not  embrace  the  water  privilege.  The  mill  sold, 
or  proposed  to  be  sold,  would  be  wholly  valueless  without  it^  and 
the  general  language  is:  ''including  the  mill,  dwelling,*'  etc. 
^  said  mill  and  other  im^nrovements  are  situated/*  etc.    l%e  deed 
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to  a  house  is  held  to  indnde  the  land  on  which  it  ia^  and  it  would 
be  absurd  to  hold  that  a  deed  to  a  mill,  only  of  use  becanfle  of  Ihe 
water  which  moves  it,  does  not  include  the  rij^t  to  the  water, 
especially  when  the  phrase  et  cetera,  to  whidi  Lord  Coke  attaches 
such  extension  of  meaning,  is  used. 

.  6.  We  have,  in  these  remarks,  assumed  that  fliese  papers  were 
as  they  are  set  out  in  the  Appellant's  brief.  Bat  we  do  not^  after 
looking  oyer  the  transcript,  find  them  set  out  On  page  twenty- 
one  we  find  that  some  papers  of  this  general  character  weie 
offered  by  plaintiff  and  objected  to  generally  by  defendant  But 
the  grounds  of  objection  are  not  giyen,  and  the  papers  not  eren 
particularly  described.  And  it  seems  that  ^  a  bill  of  sale  of  a 
portion  of  mills  and  property  given  by  A.  Van  Court  to  John  G. 
Blackburn'^  was  given  in  evidence  by  plaintiff;  and  this  seems 
to  have  been  done  without  objection.  The  presumption  is,  that 
what  is  done  by  a  Court  of  general  jurisdiction  is  properly  done^ 
and  it  rests  with  the  losing  party  to  show  affirmatively  that  tbeie 
was  error. 

7.  It  seems  that  Blackburn  was  in  posseasion  with  MeDonald, 
and  it  might  be  inferred  that  he  was  interested  with  him  in  th^ 
mill  company  and  the  right  to  tiie  water.  The  saw-mill  was  put 
up  January  8,  1850;  the  gristrmill  was  commenced  in  1853,  and 
was  put  in  operation  in  the  fall  of  1854,  built  on  the  same  side  of 
the  stream  as  the  saw-mill.  It  seems  that  the  mill,  before  the 
ditch  of  defendants,  required  and  used  one  thousand  indies  of 
water.  The  instruction  of  the  Court  limited  the  plaintiff's  daim 
to  the  amount  of  water  first  taken  for  the  mill. 

The  appellants  contend  that  they  took^  by  the  location  of 
their  ditdi,  all  the  water  not  needed  for  the  saw-mill;  and  that 
their  right,  by  appropriation,  was  perfect  to  all,  subject  only  to 
the  right  of  the  mill-owner;  that  the  right  of  the  mill-owner  was 
limited  to  a  use  of  this  water  for  this  particular  purpose^  and 
ceased  immediately  when  the  saw-mill,  from  want  of  timber  in 
the  neighborhood,  or  otherwise,  ceased  its  operations  as  siidi; 
and  that  ihe  plaintiffs,  having  subsequently  built  a  grist-mill,  are 
not  entitled  to  the  water  for  that  mill.  Probably  it  would  be 
enough  to  say  in  answer  to  the  ingenious  argument  on  this  sub- 
ject, that  the  point  seems  to  be  taken  here  for  the  first  time;  it 
is  not  taken  in  the  answer^  nor  was  it  made  on  the  triaL     Xo 
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instruction  on  the  subject  was  asked  by  the  comiBd;  nor  waa  it 
made  a  point  on  the  motion  far  a  new  triaL  The  point  rests  <m 
particular  facts  or  inferences^  which^  the  jury,  if  properly  iib- 
etructed,  might  or  might  not  draw  from  the  eyidence  —  such  as 
the  extent  of  the  defendants'  appropriation,  or  of  the  plaintiffs', 
as  evidenced  by  the  acts  of  both  —  the  declarationSy  the  relative 
quantity  of  water  needed  for  the  grist-mill  or  the  saw^mill, 
the  quantity  of  timber,  etc.  etc.  and  many  other  oonsidtration% 
which  a  Court  of  Appeals  could  scarcely  be  called  upon  for  the 
first  time  to  determine.  But  even  if  we  felt  disposed  to  pennit 
this  matter  to  be  asserted  hare  for  the  first  time,  we  are  far  from 
being  convinced  that  the  point  is  well  taken.  It  by  no  means 
follows  that,  because  in  an  agricultural  district,  a  party  takes  up 
a  mill-seat,  get»  a  good  title — as  we  esteem  possession  of  publie 
land  to  be — to  the  land,- and  makes  valuable  permanent  improvo- 
ments,  all  dependoit  on  the  use  of  the  water  as  a. motive  power 
— ^that  he  means  only  to  use  the  water  appropriated  for  the  first 
purpose  to  which  he  applies  it.  At  any  rate  a  very  dear  case 
should  be  made  that  that  purpose  had  been  fully  answered  before 
his  title  to  the  water  should  be  held  to  be  abandoned.  The  mere 
fact  that  he  chooses  to  apply  the  water  which  he  had  a  right  to 
use,  in  whole  or  in  part>  if  he  so  chose,  in  sawing  timber,  to 
grinding  wheat,  is  no  abandonment  of  his  title  to  it.  But  the 
question  is  not  so  made  on  this  record  as  to  require  from  us  a 
decision  upon  this  last  point. 

8th.  The  plaintiffs  claim  that  they  were  in  possession  of  this 
property  and  these  mills  |n  1854;  that  at  the  time,  and  sinoe, 
they  were  entitled  to  this  wator  to  work  their  mills;  that  this 
quantity  was  not  permitted,  at  the  time  laid  in  the  comidaint,  to 
flow  to  their  mills,  but  was  diverted  by  the  ditch;  and  for  this 
they  claim  *damages.  Possibly  it  was  enough  for  the  plaintiffs 
to  show  the  simple  fact  that  th^  were  in  the  use  of  tMs  water, 
as.  against  every  one  claiming  by  subsequent  right,  without  call- 
ing to  their  aid  any  antecedent  title  to  their  entry,  for  the  loca- 
tion by  defendants  of  their  ditch  in  1851,  supposing  that  to  be 
an  appropriation  of  waters  of  Bear  Siver  from  that  time,  was 
only  an  appropriation  of  so  much  as  was  not  before  appropriated 
by  Van  Court,  and  no  abandonment  is  shown  by  him;  but  on 
the  contrary,  it  is  shown  by  plaintiffs'  proof  that  McDonald  and 
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Blackburn  succeeded  to  the  possession  of  Van  Court.  For  the 
damages  resulting  after  they  came  into  possession^  it  would  seem 
ihey  could  jointly  maintain  this  action  on  that  possession;  at  all 
events^  this  question  of  misjoinder^  or  want  of  common  interest 
in  the  subject  of  the  suit^  should,  if  it  appeared  by  the  plaintiffs' 
evidence^  have  been  taken  by  motion  for  nonsuit,  or  upon  instruc- 
tions. The  plaintiffs,  if  the  point  had  been  made,  might  have 
dismissed  the  suit  as  to  Blackburn,  but  if  permitted  to  wait  until 
after  a  new  trial  is  denied,  without  making  the  point,  it  would 
throw  upon  U8  the  trouble  of  searching  every  transcript  to  see  if 
ingenious  counsel  here  were  right  in  the  suggestion  of  points 
which  ought  to  have  been,  but  were  not,  made  below.  This 
would  give  a  great  advantage  to  the  Appellants,  for  a  statement 
is  usually  made  up  with  reference  to  the  points  actually  made 
below,  and  there  would  often  be  advantages  taken,  in  the  state- 
ment, or  effect  given  to  it  wholly  different  from  what  was  fore- 
teen  or  expected.  Besides  the  xmsatisfactory  nature  of  such  an 
inquiry,  our  labors  would  be  interminable  if  we  were  compeDed 
to  search  every  record  for  the  purpose  of  seeing  if  some  new 
point  resting  on  the  evidence,  but  never  taken  by  counsel  below, 
was  well  founded  in  law  or  fact. 

These  observations  apply  to  the  question  on  the  Statute  of 
Limitations,  insisted  upon  as  a  defence.  No  instruction  was 
asked.  Nor  do  we  see  how  it  could  be.  The  injury  was  not 
from  the  location  of  the  defendants'  ditch.  That  was  a  subse- 
quent appropriation  secondary  and  subordinate  in  right  to  the' 
plainti£b  as  it  was  claimed.  The  diversion  complained  of  was 
since  the  period  barring  the  daim  for  damages;  and  the  statute 
could  not  operate  merely  from  the  fact  that  the  defendant  had 
made  a  claim:  it  must  have  been  shown'  that  he  made  an  exclusive 
claim  with  possession. 

The  instruction  given  by  the  Court,  at  its  own  instance,  fairly 
placed  the  law  before  the  jury  on  the  main  question  in  the  <*afle. 
It  is  in  this  language:  ''If  the  jury  should  find  from  the  evi- 
dence, that  the  plaintiffs  were  the  first  to  acquire  a  right  to  the 
use  of  the  water  flowing  in  Bear  Biver,  and  that  the  defendants 
subsequently  diverted  the  waters  of  the  stream  to  the  extent  of 
depriving  the  plaintiffs  of  the  same  quantity  of  water  which 
they  originally  possessed  as  prior  locators,  then  they  should  find 
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for  the  plaintiff  —  but  if  the  water  which  the  defendants  took  by 
means  of  their  ditch^  or  other  means^  did  not  diminish  the  quan- 
tity of  water,  then  aio  injury  resulted  to  plaintiffs,  and  they 
should  find  for  the  defendants.  The  principle  is,  as  decided  by 
our  Courts,  that  he  who  is  first  in  time  is  first  in  right  The 
jury  should  take  into  consideration  the  quantity  of  water  which 
was  neceasaiy  for  the  plaintiffs  in  running  their  mill,  for  if  there 
was  an  excess  of  water  for  this  purpose^  any  other  locator  or  pro- 
prietor is  entitled  to  have  if 

9th.  The  three  instructions  refused  were,  as  proposed,  mani- 
festly erroneous  upon  their  face,  and  were  properly  denied. 

10th.  There  is  no  error  in  admitting  proof  of  Dwyer^s  signa- 
ture to  the  paper;  no  grounds  for  excluding  it  were  assigned,  nor 
does  it  even  appear  that  the  paper  was  admitted  or  read.  It 
might  have  been  proper  to  locate  and  explain  the  premises. 

11th.  The  objection  to  the  refusal  to  admit  the  question,  ''  Do 
you  know  of  any  other  ditches  taken  out  of  this  stream,  or  do 
you  know  whether  the  waters  are  taken  out  above  the  mill  by 
any  other  company,  for  any  other  purpose?"  does  not  give  us 
such  information  in  reference  to  the  subject  as  to  enable  us  to 
decide  whether  the  question  was  admissible.  This  might  well 
luve  been  refused  on  several  grounds.  It  is  not  material 
whether  there  was  at  the  time  of  the  trial  any  other  diversion 
of  water  from  this  dam;  nor  is  it  apparent  that  there  was  error 
in  refusing  a  question  so  broad  as  to  admit  proof  of  water  taken 
so  far  above  the  mill  as  to  be  beyond  the  diteh  of  defendant  It 
must  be  affirmatively  shown  that  there  was  error  in  the  ruling 
of  the  Court,  before,  on  an  incidental  point  like  this,  we  can  re- 
verse on  account  of  it 

We  have  given  the  case  all  the  consideration  we  oould  extend 
to  it,  consistently  with  other  oigagemeiitB^  and  we  think  the 
judgment  should  be  affirmed. 

Baa  Ortmam  V.  Dteon.  ( 
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STAFFORD  v.  TACK  et  oL 

A  pown  of  Attornej  to  wU  land  miuit  contain  ■ome  deaerivtloa  of  tba  pnp- 
erty  to  be  sold,  unlesfl  It  be  Bhown  oHmtde  ttaat  tte  liad  la  CflBtrarvv  li  m 
onlj  land  owned  by  t^e  principal  at  tke  tima. 

Appeal  from  the  Twelfth  Distriet 

Ejectment  for  a  lot  in  San  Francisco.  DefendantB  ftmr  tifle  in 
themselves.     (See  same  ease  in  7  Cal.  479;  10  Id.  12.) 

The  instrument  of  title  relied  on  by  defendants  ii  in  the  fol- 
lowing words: 

TRANSLATION* 

''By  this  present  I  give  ample  and  sufficient  power  to  Don 
Jos6  de  Jesns  Noe  to  use  or  dispose  of  my  lot,  which  I  hold  (or 
have)  granted,  as  may  best  seem  to  him;  and,  in  testimony,  I 
give  the  piesent  power  in  the  place  of  Yert)a  Buen%  the  6tfa  day 
of  October,  1846. 

Uaziico  T.  Fsbnandbz.'* 

On  the  trial  defendants  offered  this  instmment  in  eridence^  in 
connection  with  testimony,  that  in  1846  sales  of  land  in  Califoi^ 
nia  were,  by  custom,  sometimes  verbal,  sometimes  by  simple 
writing  signed  by  the  vendor,  and  sometimes,  where  the  value 
of  the  property  was  great,  by  a  writing  befoze  the  Judge  and 
witnesses.  They  also  offered  to  show,  in  this  connection,  that 
the  Spanish  words  in  the  instrument  imported  a  transfw  or  oqih 
▼eyance  to  Noe  in  full  property;  a  consideration  paid  by  Noe  to 
Fernandez,  and  an  actual  transfer  and  possession  of  the  lot 
accompanying  the  execution  and  delivery  of  the  instrument 

Plaintiff  objected  to  all  this  evidence  on  the  ground  tiiat  it 
was  incompetent  to  prove  a  sale  or  oontxaei  for  the  sale  of  lands. 
The  Court  sustained  the  objection  and  excluded  the  evidence, 
defendants  excepting.  Defendants  then  offered  to  prove  a  ver- 
bal sale  of  the  lot  from  Fernandez  to  Noe,  consummated  by  trans- 
fer of  possession  and  payment  of  a  consideration,  offering  the 
writing  as  a  memorandum  of  said  sale.  On  plaintiffs'  objeotian 
the  evidence  was  ruled  out,  defendants  excepting.  - 

Defendants  offered,  with  all  this  evidence,  to  connect  them- 
selves with  Noe  by  oonveyancesy  and  also  to  show  in  tbsmsdfw 
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or  grantan  a  notorious  and  continued  possession,  with  claim  of 
title  since  October,  1846.  The  Court  ruled  out  the  evidence, 
defendants  excepting. 

Defendants  also  offered  said  instrument  as  evidence  ol  a  license 
to  occupy  the  land,  under  which  Noe  and  those  holding  under 
liim  were  entitled  to  a  notice  to  quit  before  action  brought. 
Same  objection.    Same  ruling. 

The  jury  found  for  plaintiffs,  and  defendants  appealed  from  the 
order  overruling  the  motion  for  new  trial,  and  from  the  judg- 
ment entered  for  plaintiff  on  the  verdict 

Whiicomh,  Pringh  £  Felton,  for  Appellants,  argued:  that 
the  defendants  derive  good  title  by  means  of  the  power  given  in 
the  instrument  by  Fernandez  to  Noe,  and  the  execution  of  the 
power  by  the  deeds  of  Noe;  and  that,  within  the  rule  of  the 
dvil  law,  the  execution  by  an  agent,  though  made  in  his  own 
name,  is  binding  upon  his  principal,  if  actually  within  the 
authority  given  to  him.  (Rice  v.  Oore,  22  Pick.  158;  New  Eng. 
M.  Ins.  Co.  V.  De  Wolf,  8  Pick.  86;  Story  on  Agency,  Sec.  152; 
Hopkins  r.  Lacouture,  4  La.  64;  Pothier  on  Obi.  Nos.  82,  449;  1 
Id.  Sec.  449;  4  Id.  Sec.  88,  252.) 

It  may  be  objected  that  the  power  of  attorney  under  which 
a  sale  takes  place  should  contain  the  same  description  of  the 
lands  as  the  former  decision  in  this  case  requires  for  the  convey* 
ance.  But  even  in  the  comnion  law  a  parol  authority  to  make 
a  written  contract  is  valid.  {8haw  v.  Nudd,  8  Pick.  12.)  And 
that  although  the  contract  be  required  to  be  in  writing  by  the 
statute  of  frauds.  The  same  rule  holds  good  in  the  dvil  law. 
(See  Story  on  Agency,  49,  and  Note.)  And  in  4  La.  the  power 
seems  to  have  been  a  verbal  one. 

This  instrument  was  offered  as  a  license  to  occupy,  which  re- 
quired of  Femandes  or  his  assigns,  at  least  a  notice  to  quit. 
(And  we  think  that  the  dicta  in  Salmon  y.  Hoffman,  (2  Gal.  142,) 
and  the  late  decision  of  Ortman  ei  al.Y.Dixon,ante,B3ySustBin  the 
defendants'  right  of  possession.  Salmon  v.  Hoffman  recognizes 
the  obligation  of  the  deed-  by  the  Attorney,  as  entitiing  the  party 
to  a  further  conveyance  from  the  principal  and  admits  in  the  de- 
fendants such  **an  equitable  title  accompanied  by  possession" 
as  ^*  is  sufficient  under  our  system  to  give  a  right  of  possession." 

VOL.  ZIIL— 16 
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Forbes  ei  ol.  o.  Scaimell^ 
No  brief  on  file  for  Eespondent. 

Tebby^  C.  J.  delivered  the  opinion  of  the  Court —  Baiowin,  J. 
concurring. 

This  cause  is  before  us  for  the  third  time,  upon  evidence  not 
materially  different  from  that  contained  in  the  record  upon  which 
it  was  before  decided. 

The  Appellants  now  contend  that  the  paper  which  they  before 
called  a  sufficient  deed  or  conveyance  to  vest  in  Noe  the  title  to 
the  property,  is  a  power  of  attorney  authorizing  Noe  to  sell  the 
lot  as 'the  agent  of  Femandes. 

We  think  the  paper  is  worthless  for  any  purpose.  A  power 
of  attorney,  in  order  to  authorize  the  sale  of  real  property,  must 
contain  some  description  of  the  property  to  be  sold.  The  paper 
tn  question,  if  we  admit  it  to  contain  a  power  to  sell,  deflignatee 
ao  property  whatever.  "  By  this  present,  I  give  ample  and  suf- 
Hcient  power  to  Don  Jos£  de  Jesus  Noe  to  use  or  dispose  of  my 
(of  What  lot?  Where  situated?  The  paper  would  answer 
«s  well  for  a  lot  in  San  Jos^,  Monterey,  or  Los  Angeles,  as  in 
Yerba  Buena.  It  is  not  shown  that  the  premises  in  controversy 
(s  the  only  lot  which  was  owned  by  Fernandez  at  the  time^  and 
Fe  are  not  to  presume,  in  the  absence  of  proo^  that  such  was 
the  case. 

Judgment  affirmed. 


POEBES  et  al  if.  SCANNBLL. 

i«ssONAL  property  beyond  tb«  limits  of  thtt  State,  asrti^ed  In  tmit  t&  pay 
the  creditors  of  the  assignor,  the  assignor  and  assignee  both  restdlng;  and 
being  at  the  time,  in  the  foreign  JnHsdletion  where  the  property  was.  sod 
possession  helns:  fnken  by  the  latter,  vests  in  the  assignee  according  to  the 
lC9  loci:  and  his  title  will  be  maintained  here  against  ezecntion  credlton 
of  the  assignor. 

8uc^  an  assignment  Is  not  Told  as  eontrayenlng  the  89th  Seetloo  of  oor  Insol- 
irent  Act. 

Bights  of  property  acquired  by  contract,  valid  In  the  place  where  made,  will  be 
protected  here. 

Doubtful,  whether  the  Inference  of  title  from  the  possession  here  of  persons] 

f property,  acquired  by  contract  in  a  foreign  country,  can  be  rebntted  by  the 
egal  presumption,  in  the  absence  of  proof  on  the  point,  that  the  eontract 
was  made  subject  to  the  provisions  ox  a  statute  of  the  forum, 
thider  the  treaty  between  the  United  States  'and  China,  of  July  Sd,  1844.  and 
the  act  of  CongrenR  carrylne  It  into  effect,  the  United  States  Coramlssloner 
and  Consuls  constitute  a  Judiciary  for  the  gorernment  of  the  cltizenn  of  the 
United  States  in  China,  and  are  iovemed  by  the  law  of  nations,  the  laws 
of  the  United  States,  the  common  law,  and  the  "  decreet  and  legolatlons  '* 
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of  the  ConuniasIoDarr  until  modified  or  uinalled  hj  Congnm.  And  nidi  « 
judicial  system  Is  constitutional. 

Anlniments  of  personal  property  In  China,  made  there  between  dtlsena  of  the 
United  SUtes  resident  there,  will  be  tested  by  the  common  law. 

People  V.  Gerke,  (5  Cal.  281;)  Siemi^en  v.  Boker,  (6  Id.  250,)  commented  on. 

An  alien  friend  may  sne  an  American  In  the  Consular  Courts  In  China,  eatab- 
Hahed  under  the  treaty  of  1844.  And  the  assignees  of  personal  property 
assigned  there  In  trust  for  foreign  creditors,  among  others,  may  be  com- 
pelled by  such  Courts  to  execute  the  trust. 

The  right  of  Bngllshmen  and  Americans  to  sue  each  other  In  foreign  eoun- 
tries  where,  by  treaty,  the  laws  of  Bogland  and  America,  respectlyely,  aro 
the  rule  of  decision,  discussed  and  affirmed. 

What  is  meant  by  the  common  law  as  used  in  the  Act  o(  Congress  earr^g  oat 
the  treaty  with  China,  stated. 

The  decialon  of  the  Consul,  as  to  the  i«lldlty  of  the  aaslgnment,  la  not  eonclu- 
sive  In  the  Courts  of  this  State. 

An  assignment  of  persopal  property  In  trust  for  creditors,  need  not  be  dellT- 
ered,  as  a  deed.  The  making  of  the  trust  and  its  acceptance,  are  sufficient, 
especially  if  accompanied  or  followed  by  the  possession  of  the  property. 

In  such  aasignments  where  no  conditions  are  Imposed  on  creditors,  an  acceptance 
by  them  la  presumed. 

Wliere  an  assignment  embracea  the  property  of  the  flnta  and  of  one  member  of 
the  firm.  In  trust  to  pay  his  debts  and  the  debts  of  the  firm.  It  most  be  con- 
Btrued  so  as  to  glye  Indlrldnal  property  to  Individual  creditors,  and  firm 
property  to  firm  credltora. 

Am  assignment  In  trust  for  the  benefit  of  ea^  and  all  Ilia  credltora  of  a  firm,  la 
sufficiently  specific.  Such  trust,  under  the  law.  Imposes  well  defined  duties, 
such  aa  to  conyert  the  property  Into  money  and  paj  over  the  proceeds,  etc. 

After  the  assignee  of  property  In  trust  for  creditors  takes  possession,  the  title 
and  trust  become  fixed  and  -executed,  and  the  assignment  la  not  revocable. 

An  assignment  in  trust  for  creditors  to  two  firms  Jointly,  by  the  firm  names 
,  almply.  Is  good,  and  tiie  acceptance  of  the  trust  by  one  of  the  Trustees  la 
snfllclent. 

The  want  of  a  schedule  of  the  property  In  soch  case,  though  sometimes  regarded 
as  a  circumstance  of  fraud,  will  not  of  Itaelf  avoid  the  aaslgnment. 

tee  partner  of  a  firm,  expressly,  or  by  Implication,  sole  manager,  his  copart- 
ners being  absent  at  a  great  distance,  may  .assign  the  firm  prop«rty  in  tmst 
for  the  benefit  of  cradltora,  if  the  aaalgnment  be  neceaaary  for  their  pro- 


That  the  Tmstees  employ  the  partner  aaslgnbig,  to  aid  them  In  winding  np 
the  concern,  and  pay  blm,  and  allow  his  wife  some  furniture,  etc  Is  not 
proof  of  fraud  In  the  aaslgnment,  there  bebig  no  trldenea  that  thsaa  benelltt 
were  promised  at  the  time  of  the  assignment. 

Apfkal  from  the  Foxirth  District 

The  main  facts  are  stated  in  the  opinion  of  the  Conrt,  hut  it  is 
deemed  best  to  insert  those  findings  of  the  Court  below,  not 
stated: 

1.  That  on  the  8th  or  10th  day  of  March,  a.  d.  1856^  the  com- 
mercial house  of  Nje  Brothers  &  Co.  then  and  before  that  tame 
doing  business  in  Canton,  China,  had  returned  to  them  by  the 
Euro|fean  Mail  which  arrived  at  Canton  on  one  of  those  days,  pro- 
tested bills  to  the  amount  of  thirty  thousand  pounds,  (£30,000,) 
drawn  by  the'  said  house  at  Canton  upon  Frederick  Hutii  &  Com- 
pany/ Bankers,  at  London,  0.  B,  and  now  ttie  contesting  creditors 
in  this  ease. 

S.  That  said  assignment  was  executed  by  the  said  Gideon  Nys^ 
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before  the  American  ConBul,  at  the  American  Consolatety  at  Can- 
ton, (m  the  day  it  bears  date»  and  deliyered  to  tiie  annigniya. 

3.  That  the  James  Bussell  ft  Co.  mentioned  in  said  assigii- 
ment,  constituted,  on  the  11th  of  ICaich,  1856,  an  American 
commercial  house  of  long  standing;  good  character,  and  at  the 
date  of  the  assignment^  and  long  before,  of  unquestionable  sol- 
vency. Said  house  being  composed  of  Paul  S.  Forbes,  Bobert  S. 
Sturges,  Edward  Guimingham,  David  N.  Spooner,  George  Ons- 
wold  Oray,  Charles  N.  Spooner,  and  Frederidt  Beiche,  and  that 
James  Purdon  ft  Company,  mentioned  in  said  assignment^  also 
constituted,  on  the  11th  day  of  March,  a.  d.  1856,  an  American 
commercial  house,  established  at  Canton,  of  good  standing,  and 
at  the  time  of,  and  long  before,  the  assignment,  of  unquestiimable 
solvency,  composed  of  the  said  James  Purdon  and  his  brotto, 
John  C.  Purdon,  and  that  said  parties^  composing  said  firms,  afe 
&e  plaintiffs  in  this  case. 

4.  That  said  assignees  are  competent  and  suitable  persons  to 
take  charge  of  said  assigned  property. 

5.  That  at  the  time  of  the  said  assignment,  the  house  of  Njs 
Brothers  ft  Co.  was  composed  of  tiie  said  Gideon  Nye,  Jr.  the 
sole  managing  partner,  residing  at  Canton,  China;  of  Clement  D. 
Nye,  residing  at  Shanghai,  China;  and  of  Charles  Keating  Toek- 
erman,  a  salaried  partner,  not  participating  in  the  proflta  or  losses 
of  the  partnerdiip. 

6.  That  said  Tuckerman  also  resided  at  Canton,  but  at  the  date 
of  said  assignment  was  on  a  voyage  from  dtnton  to  Calcutta,  via 
Manila  and  Singapore,  having  left  Canton  on  said  voyage  in  tlie 
month  of  January  preceding. 

7.  That  at  the  date  of  said  assignment  tlie  said  Charles  D.  Nye 
was  at  Shanghai,  between  which  place  and  Cantcm  it  required  ten 
or  fifteen  days  to  make  tbe  trip. 

8.  That  the  English  steamer  bringing  tbe  Buropeaa  mails  with 
the  protested  bills,  as  aforesaid,  at  Canton,  on  Hie  8tli  or  lOtti  of 
March,  a.  d.  1856,  left  Canton  on  Hie  ISth  with  tlie  return  ooft- 
respondenoe;  and  that  the  said  Gideon  Nye,  Jr.  between  tlie  tone 
of  the  arrival  and  the  departure  of  the  said  mail  to  and  imm 
Canton,  had  no  opportunity  of  consulting  witti  the  said  Clement 
D.  Nye,  or  the  said  Tuckerman,  respecting  the  propriety  of  stfd 
assignment. 
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9.  Tbat  before  the  zetnni  of  8aid  protested  bills  the  house  of 
Nye  Brothers  ft  Go.  had  good  credit  in  China  and  abroad,  and 
that  the  return  of  said  bills  was  the  immediate  emergency  for 
making  said  assignment;  and  that  said  emergency  did,  in  fact, 
exist  at  the  time  of  maldng  of  the  assignment. 

10.  That  the  assignees,  at  the  date  of  the  assignment,  resided 
in  China,  except  Paul  8.  Forbes,  who  resided  in  Boston;  and  all 
the  assignees  were  in  Canton  at  the  date  of  the  assignment, 
except  Edward  Cunningham  and  Geo.  O.  Gray,  who  were  at 
Shanghai,  where  they  resided,  and  Charles  N.  Spooner,  who  was 
at  Chow-Fow,  where  he  resided,  about  midway  between  Canton 
and  Shang^iaL 

11.  That  the  assignees  accepted  the  assignment,  took  posses- 
sion of  the  property,  real  and  personal,  of  Nye  Brothers  ft  Co. 
under  the  assignment,  made  sales  of  some  of  the  said  property, 
took  the  general  management  of  the  former  business  of  Nye 
Brothers  ft  Ca  relating  to  consignments  on  hand  and  dne^  issned 
circulars  to  the  creditors  and  correspondents  of  said  house,  made 
statements  to  said  creditors  concerning  the  liabilities  and  assets 
of  said  firm^  employed  the  said  Gideon  Nye,  Jr.  and  others,  to 
aasist  in  the  administration  of  the  assignment,  and  made  the  said 
Nye  a  reasonable  allowance  for  his  services. 

12.  That  schedules  of  the  debts  and  assets  of  the  said  Nye 
Brothers  ft  Co.  were  made  out  by  said  Gideon  Nye,  in  pursuance 
of  the  reservation  in  said  assignment  of  the  11th  of  March,  and 
delivered  to  the  assignees  a  short  time  after  the  execution  and 
delivery  of  said  assignment  of  the  llih  of  March. 

13.  That  prior'  to  said  assignment,  the  said  Nye  Brothers  ft 
Go.  had, an'  established  credit  upon  the  house  of  Frederick  Huth 
&  Company,  to  the  amount  of  about  thirty  thousand  pounds 
sterling,  and  that  since  the  assignment  the  said  Gideon  Nye  and 
some  of  the  creditors  of  Nye  Brothers  ft  Co.  contend  that  the 
terms  of  that  credit  were  violated  by  Frederick  Huth  ft  Co.  by 
their  protest  of  said  bills. 

14.  That  the  said  assignment  was  executed  in  good  faith  by 
the  said  Gideon  Nye  in  behalf  of  Nye  Brothers  ft  Oa  for  tlM 
benefit  of  all  their  creditors,  and  the  same  is  free  from  any  fraud 
in  fact  on  the  part  of  the  said  Nye  Brothers  ft  Co.  or  on  the  part 
of  ibe  said  Oidsan  Nye^  or  oa  llie  part  of  the  said  assignees^  in 
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the  acceptance  and  administration  of  the  same,  and  thai  flie  co- 
partners of  said  Qideon  Nye  did  not  and  hare  not  dissented  or 
objected  to  said  assignment. 

15.  That  the  teas  in  question  constituted  s  part  of  the  asaelB 
of  the  firm  of  Nye  Brothers  &  Go.  at  the  time  of  the  aasignment, 
and  were  actually  delivered  to  said  assignees  subsequent  thereto, 
who  took  possession  of  the  same  and  shipped  them  to  San  Fran- 
cisco for  a  market,  consigned  to  Morgan,  Hathaway  ft  Ga  for 
sale  on  their  account  in  the  regular  course  of  thdr  administra- 
tion under  the  assignment,  with  instructions  to  remit  the  pio- 
eeeds  thereof  to  them,  the  said  assignees. 

16.  The  said  teas  being  the  product  of  Ghina,  where  the  as- 
signment was  executed  and  accepted,  it  was  a  proper  act  on  the 
part  of  the  assignees  to  ship  them  to  San  Francisoo  for  a  maricet 
—  under  the  expectation  of  securing  a  higher  cash  priee  —  and  an 
immediate  return  of  the  proceeds  to  them  —  and  Ihat  said  trans- 
action on  the  part  of  the  assignees  was  and  is  entirely  free  from 
fraud. 

17.  That  the  suit  upon  which  the  execution  was  issued  in  this 
case  by  Frederick  Huth  ft  Go.  against  Nye  Brothers  ft  Go.  was 
instituted  on  the  15th  of  Febroary,  1856,  by  attachment 

18.  That  there  were  several  meetings  of  the  Ghinese  creditors  of 
Nye  Brothers  ft  Go.  representing  about  two-thirds  of  the  entire 
indebtedness  of  the  house,  soon  after  the  assignment^  before  the 
American  Gonsul  in  Canton,  at  which  the  assignees  attended^  and 
that  said  creditors  assented  to  said  assignment  and  co-operated  with 
the  assignees  in  carrying  it  out,  etc 

19.  That  at  said  meeting  the  said  creditors  made  a  reasonable 
allowance  of  furniture  to  Mrs.  Gideon  Nye,  for  Hie  Use  of  the 
family,  to  which  the  assignees  assented,  and  that  in  asBeutiTig 
thereto,  the  assignees  were  not  guilty  of  fraud. 

20.  That  the  entire  foreign  population  residing  in  Canton  at 
the  date  of  the  assignment,  including  Missionaries,  did  not  ex- 
ceed three  hundred,  and  that  among  this  foreign  population,  there 
were  not  more  than  thirty  or  forty  American  residents. 

21.  That  this  popuktion  resided  together  at  Ihe  place  called 
the  Foreign  Factories,  a  place  6f  limited  extent,  and  devoted  to 
the  transaction  of  foreign  business. 

22.  That  there  were  no  Americans  residing  in  Canton  at  0» 
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date  of  the  assignment^  except  those  connected  with  the  com- 
mercial houses^  and  no  suitable  peison  residing  at  the  Factories 
to  act  as  assignee  for  Kye  Brothers  ft  Co.  except  those  connected 
with  a  commercial  house. 

23.  That  it  is  customary  for  the  foreign  residents  in  Canton  to 
execute  legal  documents  and  transact  legal  business  at  their  re- 
rpective  consulates. 

24.  That  the  foreign  residents  of  Canton,  within  the  isola- 
ted  place  called  the  Factories^  outside  the  wall  of  Canton,  have 
no  access  to  the  Chinese  Courts  for  the  purpose  of  litigation,  as 
established  by  the  laws  peculiar  to  that  empire. 

25.  That  the  first  mentioned  assignment  has  been  adjudica- 
ted upon  in  a  controversy  between  the  American  citizens  by 
the  Consular  Tribunal  authorized  by  Act  of  Congress,  and  de- 
clared valid. 

26.  That  there  is  no  evidence  tending  to  show  that  such  an 
assignment  is  contrary  to  the  positive  law  of  China,  or  the  policy 
of  that  empire,  or  contrary  to  any  usage  or  custom  of  the  foreign 
eommercial  population  resident  in  China. 

27.  That  the  value  of  said  teas  is  fifty  thousand  doUart. 

From  the  foregoing  facts,  conclusions  of  law  are  by  the  Court: 

1.  That  the  assignment  of  the  11th  of  March,  1856,  is  valid, 
and  vested  in  the  assignees  the  title  of  the  teas;  was  acquiesced 
in  by  the  copartners  of  Oideon  Nye,  Jr.  and  is  binding  upon  the 
firm. 

2.  That  the  assignees  are  entitled  to  the  teas  in  question,  as 
their  property,  to  be  disposed  of  by  them,  in  the  execution  of 
their  trust  under  the  assignment. 

3.  That  the  defendant,  the  Sheriff  of  the  county  of  San  Fran- 
cisco, having  seized  and  taken  said  teas  by  virtue  of  an  execu- 
tion against  the  property  of  the  said  Nye  Brothers  &  Co.  is  liable 
to  said  assignees  in  this  action  for  the  value  thereof,  and  thai 
judgracTrt  be  entered  accordingly. 

4.  And  that  the  plaintifb  recover  of  the  defendant,  as  Sheriff, 
the  sum  of  fifty  thousand  dollars,  the  value  of  the  teas  at  the 
date  of  the  seizure. 

Juliia  K:  Rose,  Sidney  L.  Jdhmon,  J.  P;  Hog0,  0nd  D.  Lake, 
for  Appellant. 


248  STJPEEME  OOUET— APBIL  TEBM,  1869. 

ForbM  el  OIL  ••  Bcan—n. 

The  only  question  is,  whether  these  teas  were^  bj  the  effect  ef 
the  assignment^  so  Tested  in  the  plaintifb  as  to  deprive  the  judg- 
ment creditors  of  Nye  Brothen  &  Ca  of  the  right  to  seise  tiiem 
on  execution. 

The  claim  wonid  not  be  maintained  on  sach  an  instnunent  it 
executed  in  this  State.  The  89th'  Section  of  the  Act  for  the 
relief  of  insolvent  debtors  and  protection  of  creditors,  (Wood's 
Dig.  501,)  provides  that^  ^'No  assignment  of  any  insolvent  debtor, 
otherwise  than  ia  provided  in  this  Act,  shall  be  l^gal  or  bindiog 
npon  creditors.''  (Adams  v.  Woods  &  EaskeU,  in  the  matter  of 
Lynch,  Intervener,  8  Cal.  162;  Ohsever  v.  Hags,  8  Id  ^71;  Cohen 
•<  al  V.  BarreU  ei  ol.  6  Id.  21(K) 

The  first  question  is  whether  this  is  a  ease  for  the  applicatioii 
of  the  rule  of  international  oomily. 

In  the  Bank  of  Augusta  v.  Earl,  (13  Peters,  619-689,)  the  Su- 
preme Oourt  of  the  United  States^  by  0.  J.  Taney,  lays  down 
the  rule,  but  always  with  the  restriction  tiiat  the  foreign  law  be 
not  repugnant  to  the  law  or  policy,  or  prejudicial  to  the  interests 
of  the  country  where  its  application  is  sought  to  be  enforeed. 
(See  Zipcey  v.  Thompson,  l^Gray,  243;  Brown  v.  Knox,  6  Mo. 
806,  307;  Ingraham  v.  Oeyer,  18  Mass.  147;  Vamum  v.  Camp,  1 
Oreffli,  N.  J.  326 ;  Brown  v.  Knox,  6  Mo.  80S.) 

It  may  be  contended  that  this  repugnancy  of  the  law  of  Cali- 
fornia to  voluntary  assignments  for  the  benefit  of  creditors,  is  to 
be  considered  as  confined  to  those  made  within  the  territi«iy  of 
the  State.  Of  course,  it  can  deny  effect  to  foreign  assignmeoti 
only  so  far  as  they  conflict  with  the  rights  of  creditors  to  prop- 
erty within  this  State.  The  statute  is  gra.eral  with  respect  to 
all  creditors  and  all  assignments,  exxsept  sueh  as  our  insolvent 
law  permits,  and  the  policy  of  the  law,  is  as  much  r  Tended  bj 
such  assignments  made  elsewhere,  as  by  those  made  here,  when 
the  former  are  set  up  in  our  Courts  against  the  rights  of  credi- 
tors. For  this  question,  it  is  not  material  that  the  properly  was 
transferred  to  the  assignees  before  it  came  here.  It  is  the  title 
they  assert  to  it,  which  our  law  proscribes,  refuses  to  recognize, 
in  opposition  to  the  ckmna  of  creditors.  If  the  ndA  of  comity 
were  to  be  admitted,  the  foreign  assignee  could  as  well  daim 
property  situated  here,  as  to  maintain  his  title  to  that  bronght 
by  him  into  the  State.    The  only  question  would  be  the  priority 
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of  the  assignment.  (Story,  Conflict  of  Laws,  Sec.  398,  qnoting 
Lord  Kenyon  in  Eunter  v.  Potts,  4  Term  R.  182,  192 ;  2  Kent, 
496;  Story,  Conflict  of  Laws,  Sec.  415,  and  cases  cited.) 

But  if  the  Court  should  be  unable  to  come  to  this  conclusion, 
the  question  then  arises,  What  was  the  law  of  the  place  where 
the  assignment  was  made?  The  burden  of  proof  of  it  was  on 
the  Respondents,  who  set  it  up,  and  assert  their  claim  under  it 
In  the  absence  of  proof  of  any  other  law  applicable  to  the  case, 
the  Court  must  apply  the  law  of  the  forum  at  the  time  the  seiz- 
ure was  made.  (Leavenworth  v.  Brochway,  2  Hill,  N.  T.  202,  203, 
and  the  cases  cited  in  the  notes;  Harris  y.  Allnut,  12  Lou.  465; 
Allen  V.  Watson,  2  Hill,  S.  C.  319,  322;  Ingrdham  V.  Oey&r,  13. 
Mass.  147.) 

The  Respondents  seem  to  acknowledge  this^  for  they  endeaYor 
to  establish  the  lex  locL  They  appeal  to  the  treaty  with  China, 
of  July  3d,  1844,  negotiated  by  Ifo.  Cushing,  Commissioner  for 
the  United  States,  (8  Statutes  at  Large,  692,)  and  to  the  Act  of 
Congress  passed  on  the  11th  of  August,  1848,  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the  treaty.  (9  Statutes  at 
Large,  275.) 

From  this  Act  it  appears  that,  iB  aD  cased,  dvil  and  criminal, 
eren  in  capital  oases,  the  Consul  determines  both  fact  and  law 
without  the  interrention  of  a  jury,  and  in  some  cases  without 
appeal.  In  cases  of  a  certain  magnitude  he  is  to  be  assisted  by 
two  or  three  Assessors,  of  his  own  selection,  but  even  then  he 
decides  the  ease,  and  their  dissent  only  gives  the  right  of  appeal 
to  the  Commissioner,  who  decides,  finally  and  alone,  both  fact 
and  law. 

It  thus  appears  that  this  Act  of  Congress,  for  carrying  into 
effect  the  treaty,  requires  a  great  deal  of  legislation  on  the  part 
of  the  Commissioner  before  it  can  go  into  effect 

If  we  assiune,  for  the  moment,  that  Congress  had  the  power, 
under  the  Constitution,  to  determine  the  legal  relations,  and  leg- 
islate upon  the  rights  of  property  and  person  of  Americans  in 
China,  a  power  not  admitted  now,  even  in  our  own  territories, 
and  inquire  what  is  the  law  of  American  citizens  in  China,  under 
this  Act,  we  shall  be  not  a  little  puzzled  to  determine  it.  Re- 
curring to  the  fourth  section,  which  makes  the  common  law  sup- 
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ply  the  deficiency  of  the  statute  law  of  the  United  Statei,  the 
question  arises^  What  common  law? 

In  Wheaion  y,  Peters,  (8  Pet  691,  668,)  the  Supreme  (Jowt 
say:  ''It  is  clear  there  can  be  no  common  law  of  the  United 
States.  The  Federal  Government  is  composed  of  twenty-four 
sovereign  and  independent  States,  each  of  which  may  have  its 
local  usages,  customs,  and  common  law.  There  is  no  principle 
that  pervades  the  Union,  and  has  the  authority  of  law,  that  is 
not  embodied  in  the  Constitution  or  laws  of  the  Umon.  The 
common  law  could  be  made  part  of  our  federal  system  only  by 
legislative  adoption. 

When,  therefore,  a  common  law  right  is  asserted,  we  must 
'  look  to  the  State  in  which  the  controversy  originated."  (See, 
also,  VoL  7,  Opinions  of  Attorney-General,  604,  Ex.  Docs.  33d 
Cong.  1st  Sess.  No.  123,  Vol.  16,  325.) 

[Counsel  here  quote  at  length  from  Mr.  Cushing's  opinion  as 
to  what  common  law  is  meant  by  the  Act  of  Congress,  and  as  to 
the  **  decrees  and  regulations  ^  which  the  Act  authorizes  the  Com- 
missioner in  China  to  make  to  supply  the  defects  in  the  com- 
mon law,  and  the  laws  of  the  United  Statea.  For  these  deerees, 
etc.  see  briefs  on  file.] 

Thus  we  see  that  in  the  judgment  of  the  author  of  the  treaty, 
the  regulations  of  the  Conmiissioner  are  necessary  to  determine 
what  the  common  law  is  on  all  those  questions  in  which  the 
States  and  their  Courts  differ  from  one  another. 

The  jurisdiction  is  limited  by  the  26th  Article  of  the  treaty,  to 
controversies  between  American  citizens. 

No  amendments  to  the  Act  of  Congress,  no  iq^nlations  to  de- 
fine the  rights  of  parties,  or  the  relative  jurisdiction  of  the  Com- 
missioner and  Consuls,  appear  to  have  been  made.  A  curious 
inquiry  here  presents  itself,  how  far  the  Act  of  Congress  is  bind- 
ing upon  the  creditors,  not  of  other  nations  only,  but  even  of 
our  own. 

It  is  direct  legislation  by  Congress  upon  the  rights  of  property 
and  persons  of  American  citizens  by  a  power  derived  from 
China.  It  is  a  delegation,  moreover,  of  legislative  power  to  an 
executive  ofiicer,  holding  his  place  at  the  will  of  the  President, 
and  a  union  in  his  hands  of  powers  executive,  legislative,  and 
judicial.     It  subjects  American  citizens,  in  their  persons  and 
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property,  to  laws  which  they  have  no  voice  in  making;  it  holds 
them  to  answer  ior  capital  or  infamous  crimes^  without  the  pr^ 
sentment  or«  indictment  of  a  grand  jury,  and  to  liability  to  be 
deprived  of  life,  liberty,  or  property,  witiioat  due  process  of  law, 
and  without  trial  by  jury.  (Arts.  ^7,  Amendmients  to  Consti* 
tution  of  United  States.) 

The  it^asoning  of  the  Supreme  Court  of  the  United  States  in 
ttie  Dred  Seoti  Case,  (19  Howard,  449)  disclaims  this  power  in 
the  General  Government  over  American  citizens,  not  merely  in 
the  States  and  Territories^  but  wherever  they  may  be  found. 

This  abs(dute  power  cannot  be  maintained  under  the  clause 
which  makes  treaties  Ihe  supreme  law  of  the  land,  because  no 
foreign  power,  by  treaty,  can  give  to  our  government  more  power 
over  American  dtizens  than  the  Constitution  allows  it  to  receive, 
hold,  and*  exercise.  In  the  case  of  N^w  Orleans  v.  The  United 
States,  (10  Pet  736,)  it  is  held  that  the  federal  powers  cannot  be 
enlaiged  by  treaty. 

The  Act  of  Ccmgress  of  August  11th,  1848,  could  have  no  efFect 
upon  the  relations  of  debtor  and  creditor  existing  between  Nye 
ft  Ca  and  other  American  citizens,  much  less  upon  their  relations 
with  strangers;  it  can  afford  no  rule  for  determining  their  rights 
of  property. 

But  this  is  the  only  attempt  the  Bespondents  have  made  to 
establish  the  lex  loci.  This  Court,  then,  must  apply  the  law  of 
the  forum  which  sanctioned  this  seizure  at  the  time- it  was  made* 
and  held  null  and  void  the  titie  set  up  by  the  plaintiffs,  because 
there  is  no  other  rule  applicable  to  the  case. 

The  decision  of  the  Consul  at  Canton  upon  the  validity  of  the 
assignmeut,  can  have  no  weight  as  evidence  of  the  law  of  the 
place,  because  he  was  without  jurisdiction  even  under  the  law 
itself,  unaided  by  the  ''  legislation ''  of  the  Commissioner,  as  Mr. 
Gushing  says,  and  because  the  Act  under  which  he  made  the 
decision,  and  the  powers  given  to  him  by  the  Act,  are  unconsti- 
tutional and  void,  as  to  citizens,  and  witiiout  authority  as  to  all 
others, 

.We  say,  then:  Isi  Tha*  the  well  ascertained  policy  of  this 
State  denies  all  effect  to  such  assignments,  as  against  creditors, 
without  regard  to  the  place  where  the  assignment  was  made,  or 
to  the  citizenship  of  tiie  creditors;  and,  2d.  That  if  it  were  a 
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case  for  the  exercise  of  international  comity,  the  law  of  the  place 
of  contract  has  not  been  preyed  by  the  plaintiffs,  and  no  other 
rule  than  the  law  of  this  State  is  applicable  to  the  csm. 

But  the  Respondents  contend  that  if  the  foreign  law  is  not 
provided,  the  Conrt  should  administer,  not  the  statate  law,  but 
merely  the  common  law  of  this  State;  and  they  rdy  upon  the  case 
of  Wrighi  v.  Delafield,  (23  Baib.  613)  in  which  it  is  hdd  that 
when  the  common  law  is  known,  proved,  or  assumed  to  prevail  in 
another  State,  it  will  be  administered  by  the  New  York  Court,  in- 
dependently of  New  York  statutes. 

But  this  assumption  of  the  existence  of  the  comnKm  law  in  a 
State  is  equivalent  to  proof,  pro  tanto,  of  what  its  law  is;  and,  in 
the  absence  of  proof  of  a  modification  of  it,  by  a  statute  of  that 
State,  the  Court  administers  the  common  law  as  the  ascertained 
law  of  the  place  of  contract  The  reasoning  in  WrigKt  v.  Deta- 
field  has  no  application  to  cases  in  which  Courts  refuse  to  take 
judicial  cognizance  of  what  the  foreign  law  is. 

In  most  of  the  cases  in  which  the  law  of  the  forum  has  been 
applied  to  a  foreign  contract,  it  was  statute  law,  and  the  princi- 
ple is  invariable  and  inevitable,  that,  in  the  absence  of  proof  of 
what  the  foreign  law  is^  the  law  of  the  forum,  in  its  unity  and 
entirety,  is  to  be  administered  as  the  only  rule  left  to  the  Court 
The  case  of  Wright  v.  Delafield  did  not  turn  upon  that  question, 
for  it  is  admitted,  (pp.  516,  517)  that  the  application  of  the  stst^ 
ute  law  of  the  forum  did  not  change  the  result 

Indeed  that  case  is  but  a  confinnation  of  tiie  rule  we  seek  to 
apply.  It  supposes  such  a  knowledge  of  the  law  of  sister  States 
as  dispenses  with  the  application  of  the  rule  of  the  forum.  It  is 
at  variance  with  the  rule  that  courts  cannot  take  judicial  cogni- 
zance of  the  laws  of  other  sovereignties,  so  far  oolj  as  certain 
sister  States  are  concerned,  but  not  as  to  otiier  countries,  gov- 
erned by  entirely  different  systems  of  law.  (Story,  Oonf.  of  Laws, 
Sec.  637,  and  the  cases  cited  in  the  notes;  Le<uuen/Worlh  ▼.  Rvd- 
way,  2  Hill,  N.  Y.  202,  and  the  cases  cited  in  the  notes;  Brawn  v. 
Chay,  16  Eng.  C.  L.  426 ;  Ingrdham  v.  Oeyer,  13  Mass.  147;  Mason 
V.  Wash,  Breese,  HI.  16;  Allen  v.  Waison,  2  Hill,  S.  0.  819-^22; 
Bonneau  v.  Poydras,  2  Bobinson,  La.  H8;  Harria  r.  AUmM, 
12  La.  465;  Crazier  v.  Hodge,  3  La.  857.) 
In  the  brief  ntiade  by  Mr.  Duer,  when  this  ca^e  was  fiitt  beftm 
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this  Court,  there  is  an  objection  to  this  ftssignment,  which  we 
give  in  his  language: 

"Every  assignment  to  Trustees,  for  the  benefit  of  creditors, 
tends  to  hinder  the  delay  even  the  creditors  provided  for,  in  the 
collection  of  their  debti.  They  have  been  upheld,  however, 
where  otherwise  unobjectionable,  on  the  ground  that,  though 
the  creditor  was  hindered  in  his  legal  remedy,  yet  another, 
through  the  medium  of  a  Court  of  Equity,  was  afforded  him.  If 
this  latter  remedy  be  wanting,  the  creditor  is  hindered  and  de- 
layed, and,  indeed,  utterly  defeated  in  the  collection  of  his  debt. 
(5  Mass.  164;  6  Id.  342.)  In  this  case  any  such  relief  as  that 
of  a  bill  in  equity,  to  compel  the  Trustees  to  discharge  their 
trust,  or  to  remove  them  for  misconduct,  is  wanting.  The  as- 
signors have,  among  their  creditors,  citizens  and  residents  of 
China,  citizens  and  residents  of  the  United  States^  citizens  and 
residents  of  Great  Britain,  and  also  citizens  of  the  United  States 
and  Great  Britain,  residing  in  China.  To  a  bill  filed  by  a  credi- 
tor to  compel  the  execution  of  a  trust,  aU  the  creditors  should 
be  made  parties,  or  it  must  be  filed  in  his  behalf,  and  that  of  all 
others.  (4  Paige,  23;  23  Pick.  608;  Burrill,  637.)  Now  what 
tribunal  is  there  that  could  take  jurisdiction  of  such  an  action? 
Where  could  Messrs.  Huth  ft  Co.  go  for  relief?  Not  to  the 
Courts  in  China,  for  American  residents  in  China,  being  partje», 
the  treaty  divests  the  Chinese  Courts  of  jurisdiction;  not  to  the 
American  Commissioner,  or  Consul,  for  the  controversy  would 
cot  be  between  American  residents  merely,  though  they  would 
be  necessarily  parties;  not  to  the  public  ofiicers  of  the  United 
States  and  China,  acting  in  conjunction  under  the  24th  Article 
of  the  treaty,  for  that  applies  to  controversies  between  Chinese 
and  American  residents  of  China;  and  British  subjects,  in  such 
action,  would  be  the  plaintiffs.  In  short,  there  is  no  tribunal 
competent  to  enforce  the  trust;  and  if  the  creditors  of  Nye 
Brothers  ft  Co.  cannot  seize  the  property  of  their  debtors,  where 
they  can  find  it,  they  are  wholly  without  relief,  l^gal  or  equita- 
ble; and  the  insolvent  fina^  and  their  assignees,  may  keep  the 
assets  forever.** 

We  call  the  attention  of  the  Court  to  the  objections  under  the 
common  law,  apparent  upon  the  face  of  the  assignment;  1st.  It 
is  not  a  deed  nor  a  declaration  of  Gideon  Nys^  Jr.  much  Isss  of 
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the  firm  of  Nye  Brothers  &  Co.  It  is  the  language'  of  the  United 
States  Consul,  Perry,  not  of  Nye,  that  is  used  in  it.  2d.  It  is  the 
act  of  Oideon  Nye,  Jr.  and  not  of  Nye  Brothers  &  Co.  3d.  There 
is  nothing  in  it,  or  in  the  attestation  of  it,  showing  that  it  was 
delivered  or  was  made  to  he  delivered  to  the  assignees.  4th. 
This  memorandum,  in  the  hands  of  the  Consul,  nnaccompanied 
by  schedules,  operated  no  conveyance  of  realty  or  personalty. 
5th.  The  failure  to  convey  the  realty,  left  all  that  part  of  the 
property  of  the  assignor  in  his  hands.  It  is  not  an  application 
of  the  whole  of  the  assignor's  property  to  the  payment  of  his 
debts.  Moreover,  one  partner  has  no  power  to  convey  the  realty 
of  the  other  partners.  6th.  It  is  made  by  one, of  three  partners, 
without  the  knowledge,  assent,  or  co-operation,  of  the  other  part- 
ners. (15  How.  Pr.  R.  268;  Haggerty  et  aJ.  v.  Granger,  Id.  243; 
PQiten  et  ai.  v.  Wright  et  al  Id.  481-488 ;  17  Vt  393,  Opinions 
of  Wright  and  Bedfield.)  7th.  It  places  the  individual  creditoiB 
of  Qideon  Nye  upon  a  par  with  the  creditors  of  the  firm  of  Nje 
Brothers  &  Co.  and  pays  them  pari  passu,  which  is  a  fraud  upou 
both  the  individual  and  partnership  creditors.  (29  Me.  59,  60; 
25  Vt.  362.)  8th.  The  whole  purport,  aim,  and  effect,  of  the  in- 
strument, if  supposed  capable  of  effect  according  to  its  intent,  is 
to  transfer  property  to  assignees,  witiiout  giving  them  power  to 
sell  it  or  direction  how  to  apply  it  for  the  benefit  of  the  cesiuis 
que  trust,  without  power  to  take  possession,  to  collect  the  choses 
in  action,  or  any  express  direction  or  authority  whatever.  Thej 
are  to  bold  on  to  it^  apparently,  until  compelled  to  give  it  np^ 
and  creditors  are  to  look  for  a  Court  of  Equity  in  China,  of  gene- 
ral jurisdiction,  capable  of  supplying  the  deriFects  of  the  instru- 
ment (Orover  v.  Wakenum,  11  Wend.  221;  Pierson  v.  Manning 
et  al.  2  Oibbs,  Mich.  448;  Qoodrich  v.  Downs,  6  Hill,  438;  21 
Pick.  185;  7  Maryland,  380;  Keep  v.  Sanderson,  2  Smith,  Wis. 
58;  Hutchinson  v.  Lord,  Id.  313;  3  Selden,  438;  Murphy  v.  BeU, 
8  How.  Pr.  Bep.  468,  Wells'  Opinion;  6  How.  Pr.  Sep.  444,  445; 
Van  Nut  v.  Yoe  et  al.  1  Sandf.  Ch.  7,  8-14;  Averill  v.  Foucis,  6 
Bar.  S.  C.  R.  474,  476 ;  Arthur  v.  R.  R.  Bank  of  Vicksburg,  9  Sme. 
&  M.  433 ;  Same  point  on  same  deed,  Bodley  v.  Qoodrich,  7  How.  11. 
8.  277 ;  D.  Ivernois  v.  Leavitt,  23  Barb.  80,  81.)  9fli.  The  assignor 
reserves  to  himself,  individually,  not  to  the  firm,  sufficient  time 
to  record  in  this  Consulate  a  full  and  complete  schedule  of  tU 
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the  assets  and  liabilities,  whether  appertaining  and  belonging  to 
him  personally  or  to  the  said  commercial  house  of  Nye  Brothers 
&  Co.  10th.  The  instrument  has  scarcely  any  of  the  essential 
features  of  an  assignment  enumerated  by  Mr.  Burrill  on  page 
238. 

But  this  assignment  can  not  be  maintained,  for  the  following 
additional  reasons:  Gideon  Nye  had  no  power  to  assign  the 
jjartnershhip  property  without  the  concurrence  of  his  copartners. 
Clement  D.  Nye  was  at  Shanghai,  within  the  same  country,  un- 
der the  same  jurisdiction,  (by  the  act  of  Congress,  fliat  of  the* 
Commissioner,)  at  about  five  days  distance  from  Canton.  It  does 
not  appear  that  there  was  any  danger  of  liens,  or  judgments,  or 
any  other  excuse  for  not  consulting  the  other  partners,  or  at 
least  Clement  D.  Nye.  (Haven  v.  Hussey,  5  Paige,  21 ;  Hitchcock 
V.  St  John,  1  Hoffman,  618;  Denting  v.  Colt  and  Hayes  v.  Heyer, 
3  Sand.  S.  C.  Rep.  290-293;  Fisher  v.  Murray,  1  E.  D.  Smith's 
Hep.  341 ;  Kemp  ▼•  Camley,  3  Duer,  5 ;  Kirhy  v.  Ingersoll,  1  Har. 
Ch.  Rep.  172;  Same  case  on  appeal,  1  Doug.  477;  See,  also, 
the  reference  to  it  by  Justice  Daly  in  Fisher  y.  Murray,  1  E.  D. 
Smith,  345.  So  in  Missouri,  in  Etches  v.  Ellison,  5  Mo.  465,  456 ; 
in  South  Carolina,  in  Dickenson  v.  Legare,  1  Dessaussure,  540, 
641.)  If  a  partner  cannot  assign  the  partnership  effects  to  a  Trus- 
tee for  the  benefit  of  partnership  creditors,  with  or  without  prefer- 
ences, still  less  can  he  assign  them  for  the  benefit  of  his  indiyidual 
creditors.  (Jackson  v.  Cornell,  1  Sand.  Ch.  348 ;  Kirhy  y.  Schoon- 
maker,  3  Barb.  Ch.  51;  Moddevell  v.  Keever,  8  Watts  &  S.  64,  65; 
Murrell  v.  Neill,  8  How.  XI.  S.  421,  426,  427;  Roih  v.  Stevens  et 
ah  1  Clarke  Ch.  191-195;  D&oeau  v.  Fowler,  2  Paige,  400,  402.) 
The  trust  created  in  this  assignment  is  '*  for  the  benefit  of  each 
and  all  the  creditors  of  the  said  Gideon  Nye,  Jr.  and  the  said 
commercial  house  of  Nye  Brothers  4;  Co.**  It  is  difficult  to  un- 
derstand this  in  such  a  manner  as  to  authorize  any  discrimina- 
tion between  individual  and  partnership  creditors.  If  it  requires 
a  distribution  pro  rata  among  the  creditors  of  one  class,  it  does  so 
equally  among  those  of  the  other,  without  distinction  of  classes 
or  of  funds. 

There  are  numerous  other  objections  to  the  assignment  in  this 
case.  1.  There  is  the  want  of  schedules.  This  has  been  held 
evidence  of  fraud.     (Pierpont  v.  Oraham,  4  Wash.  232-237.     So 
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Stevens  v.  Bell,  6  Mass.  339-344;  WUl  v.  Franklin,  1  Binn.  523; 
Burd  T.  Smiih,  4  DalL  76;  Drahely  v.  Deforest,  3  Conn.  272.) 
Possession  did  not  accompany  the  ^ansfer;  and  it  is  not  shown 
that  either  assignment  or  schednles  were  ever  delivered  to  the 
assignees.  The  fact  that  the  debtor  was  employed  as  agent  of 
the  assignees,  with  a  salaiy^  does  not  constitute  a  constmctiTe 
change  of  possession,  when  there  was  no  actual  change.  {Camp 
V.  Camp,  2  HiD,  628;  Hantford  v.  AHcher,  4  Hill,  271,  297;  Ed- 
wards  on  Receivers,  280  et  $eq.  Edit  1846;  p.  408,  Edit  1857; 
and  the  opinion  cited  by  him  in  Hart  v.  Acker,  ScholefieUt  Y.  EiU, 
and  Butler  v.  Stoddart;  Burrill,  Chap.  25,  p.  286.)  The  whole 
transaction  was  merely  colorable,  and  to  enable  Nye  to  put  the 
property  where  the  creditors  could  not  reach  it  by  the  ordinary 
process  of  the  law.  (McAllister  v.  Marshall,  6  Binney,  344,  etc.; 
CooJc  y.  Smith,  3  Sandf .  Ch.  336 ;  Connal  v.  Sedgwick  et  al.  1  Barb. 
212;  Caldwell  v.  Rowe  et  al,  1  Smith,  195;  Same  case,  1  Carter, 
Ind.  405;  Findley  v.  Day,  2  Sandf.  S.  0.  695;  Price  v.  Bidcart, 
21  Barb.  476,  etc.;  1  Sandf.  Ch.  252;  Id.  7-14,  before  cited.)  2. 
The  assignment  is  deficient  in  not  declaring  what  is  to  be  done 
by  the  assignees  with  the  property  assigned.  The  simple  ex- 
pression, ''  in  trust,  and  for  the  benefit  of  each  and  all  the  credi- 
tors qi  the  said  Gideon  Nye,  Jr.  and  the  said  commercial  house 
o{  Nye  Brothers  &  Co."  is  all  that  indicates  the  objects  and  pur- 
poses and  mode  of  execution  of  the  trust.  An  authorization  to 
sell  on  credit  makes  the  assignment  void.  (Barry  v.  Origin,  t 
Com.  371.)  A  right  to  sell  in  such  convenient  time  as  shall 
seem  meet  to  the  assignees,  has  also  been  held  void.  (Woadbum 
v.  Mosher,  9  Barb.  256.)  The  opinion  cited  from  Barry  v.  Orifiin, 
was  held,  in  the  case  of  Nicholas  v.  Leavett,  (4  Sandf.  S.  C.  252- 
293^)  to  be  an  obiter  dictum,  which  could  not  be  supported  on 
authority  or  principle;  but,  in  the  Court  of  Appeals^  it  was  sus- 
tained on  both,  (2  Seld.  510-521;)  as  also  in  the  case  of  Burdick 
v.  Post  et  al.  (12  Barb.  168) ;  2  Sdd.  522.  In  Schufeli  y.  Abemethy, 
(2  Duer,  633-537,)  it  is  hdd  to  be  a  consequence  of  the  doctrine 
of  the  case  of  Nicholson  y.  Leavitt,  (2  Seld.  621,)  that  ^  the  assign- 
ment, to  be  valid,  must  either,  by  express  words^  or  by  its  neces- 
sary legal  construction,  devote  all  the  property  which  it  embraces, 
not  only  absolutely  and  unconditionally^  but  immediately,  to  the 
payment  of  the  creditor!.    In  Brigham  y.  TUlvnghast,  (8  'Kemsn, 
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215 — 220,)  the  Court  of  Appeals  reversed  the  decision  of  the 
Supreme  Court,  in  15  Barb.  618,  and  held  that  authority  to  con- 
vert an  estate  into  money,  or  available  means,  avoided  the  as- 
signment as  being  equivalent  to  a  power  jo  sell  on  credit.  T%ie 
Chancellor,  in  Meachcm  v.  Stemes,  (9  Paige,  898,  404,  405,)  de- 
nies the  right  of  an  assignee  to  send  the  property  away,'  to  be  sold 
on  commission.  The  meaning  of  the  parties  to  the  deed,  may 
be  inferred  from  their  own  practical  interpretation  of  it.  It  was 
so  drawn  as  to  leave  to  the  assignees  that  discretion  in  ibe  man- 
agement and  disposition  of  the  trust  property,  which  they  have 
exercised.  In  Pierson  v.  Manning,  (2  Gibbs,  Mich.  448,)  it  is  held 
that  if  an  assignment  be  so  drawn  as  to  hinder  and  delay  credi- 
tors in  its  execution,  it  is  a  legal  presumption  that  it  was  framed 
with  that  intent,  and  that  a  statute,  jnaking  fraud  a  question  of 
fact,  has  no  application,  when  fraud  is  apparent  on  tiie  face  of 
the  instrument;  that  it  cannot  then  be  rd>utted  by  extrinsic 
evidence.  The  application  of  partnership  property  to  individual 
debts,  and  of  private  property  to  partnership  debts,  and  Ae  ab- 
sence of  all  provisions  for  taking  immediate  possession  of  the 
property,  and  making  sale  of  it  for  cash,  without  delay,  are  of 
this  character,  even  if  the  assigimient  had  been  in  o&er  respects 
properly  executed  by  all  &e  partners.  3.  The  assignment  is 
not  executed  by  creditors,  nor  is  their  assent  to  it  proved,  and 
for  aught  that  appears,  the  trust,  as  to  this  property,  was  held 
for  the  assignors,  and  was  revocable  at  their  will.  Such  is  tiie 
common  law,  unmodified  by  State  legislation.  (Acton  v.  Wood* 
gate,  2  Mylne  ft  Keen,  492;  Wailwyn  t.  Cautts,  8  Merivale,  707; 
Smith  V.  Keating,  6  Mann.  Grang.  ft  S.  136;  S.  0.  60  Eng.  C.  L. 
134 — 16K;McKinnon  v.  Stewart,  1  Eng.  L.  and  Eq.  162, 163 ;  Gar- 
rard  v.  Ld,  Lauderdale,  2  Sim.  1;  8  Id.  14;  Burrill,  85,  313,  314; 
Widgery  v.  EaskeXl,  5  Mass.  144—154;  Stevens  v.  Bell,  6  Id.  339; 
Ingraham  v.  Qeyer,  13  Id.  146;  Russel  v.  Woodward,  10  Pick,  407; 
Carr  v.  Dole,  5  Shop.  858;  Burrill,  215;  Note  8,  216,  220,  221, 
Note  5.)  Under  the  provision  of  the  instrument,  giving  partner- 
ship property  to  ^idividual  creditors,  and  individual  property  to 
partnership  creditors,  there  can  be  no  presumption  of  the  assent 
of  any  of  the  creditors.  It  is  in  fraud  of  the  rights  of  one  or  the 
other  class,  and  in  the  absence  of  schedules,  ndther  class  can 
know  whether  it  is  wronged  or  favored  by  Hie  immsioiL    The 

Voi^  XIII.— 17 
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reason  of  the  rule  for  presuming  the  assent  of  the  cestvis  que  irvsi 
fails.  {Drake  v.  Rogers,  6  Ho.  317;  Stvearingen  v.  Slicer,  6  Id. 
241 ;  Duval  v.  Raisin,  7  Id.  440;  Burrill,  308.)  4.  No  persons  are 
named  as  Trustees.  T^e  aesigmment  is  made  to  two  mercantile 
firms  jointly  —  Russell  &  Co.  and  James  Purdon  &  Co.  Who  com- 
posed these  firms  wag  not  disclosed  by  ihe  instrument;  was  not 
even  known  here  when  this  suit  was  brought.  Such  a  trust  waa 
not  within  the  scope  of  the  ordinary  business  of  a  mercantile  finn, 
and  the  acceptance  of  it,  by  one  or  more  of  the  partners,  eotild 
not  bind  the  firm  and  the  partners  who  did  not  accept  (Stoi; 
on  Part.  Sees.  111—113.) 

Even  if  each  member  accepted,  and  became  liable  for  the  exe- 
cution of  the  trust  individually,  and  the  firms  turned  out  insol- 
vent, would  tile  creditors  of  the  Trustee  firms  in  their  legitimate 
business  have  to  share  their  assets  with  the  cestuis  que  trtisi  of  the 
assignment?  The  firms  may  be  found  solvent,  but  are  the  finns 
bound?  If  not,  who  are  the  Trustees,  and  how  can  creditors 
know  them  and  their  fitness  for  the  trust,  even  to  this  day?  The 
assignment  makes  the  firms  Trustees  jointly,  not  the  individual 
members  of  them. 

Under  whatever  system  of  law,  then,  the  Court  will  test  this 
aasignment,  it  will  be  found  void  against  the  attachment  of  the 
Appellant  We  think  we  have  fully  established,  on  every  ground, 
that  the  law  applicable  to  the  cause  is  that  of  California  in  its 
entirety,  as  it  stood  when  the  Respondents  appeared  in  her 
Courts,  setting  up  title  to  the  property  in  dispute;  that  the  treaty 
and  Act  of  Congress,  which  are  set  np  as  establishing  a  lex  hct 
contractus,  if  admitted  to  have  effect  according  to  their  intent, 
do  not  purport  to  establish  a  lex  loci,  a  territorial  law,  but  simply 
personal  statutes,  confined  exchisivdy  to  American  citizens; 
that  the  constitutionality,  extent,  force,  and  completeness  of  said 
personal  statutes,  as  respects  American  citizens,  admit  of  grave 
doubts;  that,  at  leaat,  it  is  evident,  they  offer  no  remedy  for  any 
foreign  creditors  under  the  assignment;  and  that  if  they  be  held 
to  establish  the  common  law  of  England  as  the. law  of  this  case., 
the  assignment  is  invalid  by  that  test,  and  void  as  to  iiie  Appel- 
lant 

Ealleck,  Peachy,  A  Billings,  and  Oregory  Tale,  for  Respondenfs 
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I.  Does  this  assignment  come  under  the  general  rolf  oi  inter- 
national comil^,  and  is  its  validity  determinable  by  the  lex  loci 
coniracins;  or  la  it  within  the  exceptions  to  that  rule,  and  its 
validity  to  be  decided  by  the  lex  farit 

As  a  general  role,  jthe  law  of  the  place  where  any  instrument 
relating  to  personal  property,  is  executed  by  a  person  domiciled 
in  that  place^  governs  as  to  the  form,  execution,  effect,  interpre- 
tation, and  operation,  of  the  instrument.  Lex  loci  domicilii  regit 
actum,'  (Story,  Conflict  of  Laws,  842  —  244.)  The  repugnancy 
of  the  Statute  of  California,  (39th  Section  of  the  Act  of  May  4th, 
1862,)  to  voluntary  assignments  for  the  benefit  of  creditors,  must 
be  confined  to  those  made  within  the  State. 

Counsel  have  misstated  the  reason  of  the  distinction  in  the 
rule  of  comitjy  with  respect  to  foreign  bankrupt  laws  and  volun- 
tary assignments.  Effect  is  not  given  to  the  latter,  "because 
most  of  the  States  have  had  laws  authorizing  and  regulating 
them ; ''  but  because  the  jus  disponendi  applies  to  them,  whereas 
the  bankrupt  law  is  a  proceeding  in  invitum. 

Nor  is  this  assignment  excepted  from  the  general  rule  of  in- 
ternational comity.  1st.  It  is  true  that  contracts  opposed  to  the 
national  policy  and  institutions  of  a  State,  or  to  the  good  morals 
and  duties  of  its  subjects,  are  excepted  from  the  general  rule  of 
comity.  But  these  exceptions  have  each  their  limitations.  Com- 
ity is  the  general  rule,  and  the  exceptions  are  strictiy  limited  so 
as  no*  to  affect  the  principle  which  is  recognized  and  established 
by  the  rule.  (Oreenmood  Y.  Curtis,  6  Mass.  378.)  They  must  in 
the  first  case  be  limited  to  contracts,  the  execution  of  which 
would  be  repugnant  to  the  interests  and  rights  of  sovereignty  of 
the  interdicting  State;  and  in  the  second  case,  those  which  are 
founded  on  moral  turpitude,  in  respect  either  of  the  considera- 
tion or  the  stipulation.  (Burge,  Col.  and  Foreign  Laws,  Vol.  3, 
779,  780,  and  authorities  referred  to.)  2d.  It  is  true,  that  in  cer- 
tain cases,  where  the  law  of  a  State  prohibits  particular  kinds  of 
voluntary  assignments  for  the  benefit  of  creditors,  it  has  been 
held  that  those  made  in  foreign  States,  and  which  come  within 
the  prohibition,  although  valid  by  the  law  of  the  place  where 
mttde,  win  not  be  sustained  in  the  forum  of  the  State'so  prohib- 
iting them.  But  the  exception  in  those  cases  is  not  made  on  the 
ground  of  repugnancy  in  tha  laws  of  the  two  places.    The  ex- 
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ception,  with  respect  to  peiBonal  property,  when  mftde,  has  been 
baaed  on  the  fact  thab  the  foreign  aaaignment  was  injuriocs  to 
the  rights  and  interests  of  the  citizens  of  the  prohibiting  States 
and  it  has  been  limited  to  property  within  itii  jnrisdictiony  at  the 
time  of  the  assignment,  and  held  by  the  lajr  as  pledged  for  Ae 
payment  of  debts  due  within  the  State. 

In  the  last  case  cited  and  relied  upon  by  Appellant's  counsel, 
Vamum  y.  Camp,  (1  Green,  N.  J.  326-^89,)  it  waa  tibe  miani- 
mous  opinion  of  the  Court  that  the  merchandise  which  belonged 
to  the  assignor  in  New  Tork^  and  was  coioprehended  in  the  as- 
signmenty  but  had  been  sent  to  New  Jersey^after  the  assignment 
was  made,  was  the  property  of  the  asagnee,  and  oould  not  be 
taken  by  the  Sheriff  under  execution  for  a  judgment  creditor  in 
New  Jersey. 

That  decision  is  oondusiye  of  the  present  case,  e?en  admitting 
that  the  assignment  of  Nye  Brothers  ft  Oo.  ia  by  the  laws  d 
California  dedaied  fraudul^it  and  Toid  with  reapect  to  property 
situate  in  this  State. 

The  rule  aboye  announced  by  liie  Supreme  Court  of  New  Je^ 
sey  is  nothing  more  or  less  than  the  ordinary  rule  of  baigaia 
and  sale  of  personal  property. 

If  reduced  to  possession,  actual  or  constmctiye,  by  the  por* 
chaser,  it  is  not  subject  to  attachment  by  the  creditors  of  the 
rendor.     (Thuret  v.  Jenhmi,  7  Martin,  858.) 

(See,  ako,  Ridiardson  v.  Leavitt,  Lou.  Ann.  480;  Whitenwright 
T.  Leavitt,  4  Id.  352.  The  same  doctrine  was  held  in  U.  8,  ▼. 
Bank  of  U.  8.  8  Hob.  262 ;  Black  F.  Zacharie,  8  How.  483;  Amor 
V.  Cockbum,  4  Mart  N.  S.  667 ;  Babcock  T.  Malbie,  7  Id. ;  137  Bw 
sell  V.  OaU,  4  Lou.  188;  Hepp  v.  Olaver,  15  Id.  461;  PtnpeU  ▼. 
JLiken,  18  Id.  321;  Delvach  v.  Janes,  Id.  447;  Urie  ▼.  Stevens,  t 
Bob.  251 ;  Price  V.  Smith,  5  Id.  124;  Bank  of  St.  Matrfe  Y.  Jf<w^ 
ton,  12  Id.  409 ;  Oliver  y.  LaJce,  8  Lou.  Ann.  78.) 

Nye  Brothers  &  Co.  had  lost  their  control  over  'this  property. 
It  was  in  the  possession  of  the  assignees^  and  held  by  them  under 
a  title  valid  by  the  law  of  Khe  place.  It  waa  sent  by  them  to 
California  as  their  own  property,  under  the  law  of  Uie  place 
from  which  it  was  sent.  (See  Bur.  on  As.  836;  Stoiy,  Conflict 
4»f  Law8»  Sec  411,  3d  Ed.) 


SUPEEME  COUBT  —  APRIL  TEEK,  1869.  261 

ForbM  9t  «I.  «.  Bcanimll. 

We  consider  the  following  propofiitions  to  be  well  eBtabliahed 
prindplee  of  public  law: 

Ist  That,  by  the  general  mk  of  international  comity,  con* 
tra6tB  valid  by  the  law  of  Ihe  place  where  made  are  valid  evexy- 
where. 

2d.  That  voluniaiy  assigninents  of  personal  property  for  the 
benefit  of  creditors,  aie  held  to  be  within  this  role  of  national 
comity. 

3d.  That  the  only  exception  to  the  application  of  this  mle  t9 
such  assignments  is  where  the  properly  assigned  is  within  the 
jurisdiction  of  the  prohibiting  State  at  the  time  the  assignment 
is  made,  or  has  not  been  reduced  to  possesaiony  actual  or  constmb- 
tive,  of  the  assignees. 

4th.  That,  with  respect  to  property  thus  within  the  prohibit- 
ing State  at  the  time  of  the  assignment^  or  not  reduced  to  the 
possession  of  the  aaaignees,  the  attaching  creditor  must  be  a  cit- 
izen of,  or  domiciled  in,  the  prohibiting  State  wheie  the  property 
has  its  giUts. 

6th.  Moreover,  penonal  property,  situated  witiiin  the  pn^b- 
iting  State,  is  conaidered  as  pledged  by  the  law  only  to  the  debts 
of  the  assignor  whach  are  there  due  and  payable;  and  the  cred- 
itor, even  though  a  citisen,  cannot  seek  property  for  debts  con- 
tracted and  payable  is  foreign  countries. 

6th.  Property  upon  the  high  seas  at  the  tisne  of  the  assignment 
is,  under  tiie  common  law,  reduced  to  the  possession  of  the  as* 
signees,  ipso  facto,  by  the  assignment 

7th.  To  extend  the  law  of  the  fomm  to  property  not  within  the 
State  at  the  tune  of  the  assigtunent,  would  be  giving  to  the  law 
an  extra-territorial  effect,  and  to  the  Court  an  extra-territorial 
Jurisdiction,  which  have  never  been  claimed  or  permitted  by  Chris* 
tian  States. 

It  follows,  therefore,  that  the  goods,  coming  here  in  the  pes* 
session,  and  ffrima  facie  the  property  of  the  assignees,  could  not 
be  lawfully  seized  by  the  Sheriff  in  this  case,  and  cannot  be  held 
by  him  under  this  execution  without  showing  that  Hie  assignees 
have  no  title. 

But  conceding,  for  the  purpose  of  argument,  that  it  is  neoee- 
eary  for  us  to  show  the  validity  of  this  assignment^  we  will  now 
proceed  to  inquire: 
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II.  What  was  the  law  of  the  place  wheie  the  aasignment  was 
xnade^  and  what  tribtuial  was  authorized  to  take  jurisdiction  and 
determine  upon  its  validity  under  that  lawP 

Under  this  head  counsel  cited  2  Phillimore  on  Int  Law,  235, 
239,  271;  Opinions  of  Attorney-Generals,  VoL  7,  346,  348,  498, 
499,  501;  Treaty  with  China,  1844,  Art  25;  Act  Congress  Aug. 
11,  1848,  carrying  into  effect  the  Treaty;  Decree  of  Robert  M. 
McLane,  IT.  S.  Commissioner  to  China,  distributing  the  judidsl 
authority  conferred  upon  the  Commissioner  and  Conaola,  to  be 
found  in  ^'  The  China  Mail "  of  May  15th,  1856. 

This  decree  provides  detailed  ''Rules  and  Regulations''  for 
tiie  law  and  equity  jurisdiction  of  the  United  States'  Consular 
Courts  in  China,  the  issuing  of  writs  and  processes,  etc  It  says: 
^The  United  States  Consular  Court  may  exercise  equity  juris- 
diction where  the  subject  matter  complained  be  a  matter  of  —  Is^ 
Accident  and  mistake;  2d,  Account;  Sd,  Fraud;  ^Oi,  Infants; 
5th,  Specific  performance  of  agreements;  6th,  Trusts.  *  * 
As  to  trusts,  equity  will  superintend  and  protect  the  creation  of 
trusts,  whether  vesting  in  the  Trustee  real  or  personal  estate,  and 
take  jurisdiction  of  trusts,  whether  resulting  fronr  an  espress  deed 
or  the  force  of  circumstances  and  the  situation  of  parties,  whidi 
latter  are  implied  trusts."  The  decree  provides^  in  detail,  for  new 
trials  and  appeals  from  the  Consular  Courts  in  all  proceedings  si 
law,  and  adds:  ^  New  trials  and  appeals,  shall  lie  from  the  equity 
jurisdiction  of  the  U.  S.  Consular  Courts  as  from  the  common  law 
jurisdiction  of  the  same." 

We  deduce  from  the  foregoing  summary  of  laws  and.  autho^ 
ities : 

Ist.  That,  in  tiie  earlier  part  of  the  middle  ages,  merchants  and 
traders,  residing  in  foreign  States,  were  not  subject  to  the  local 
jurisdiction,  but  only  to  die  jurisdiction  of  Consuls  and  other 
oJBScers  appointed  by  their  own  States  for  that  purpose. 

2d.  That,  about  the  middle  of  the  seventeenth  century,  this 
rule  of  general  public  law  was  changed  throughout  Christian  Eu- 
rope, the  civil  and  critninal  jurisdiction  of  foreign  Consuls  over 
their  resident  countrymen  passing  into  the  hands  of  the  local 
authorities. 

3d.  That  in  Mohammedan,  Pagan,  and  all  unchristian  domii!'- 
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ionS;  Consuls  retain  the  jurisdiction  which  in  earlier  times  they 
possessed  everywhere. 

4th.  That  the  treaty  between  the  United  States  and  China 
recognizes  and  establishes,  by  express  stipulations,  this  general 
principle  of  the  exterritoriality  of  Americans  in  China. 

5th.  That  the  treaty  provides  that  jurisdiction  over  Americans 
in  China  may  be  exercised  not  only  by  Consuls,  but  also  by  other 
officers,  other  public  functionaries,  public  officers,  and  the  author-^ 
ities  of  the  United  States. 

6th.  That  the  Statute  of  1848  (Sees.  1,  2,  and  8)  gives  to  the 
Commissioner  and  Consuls  the  judicial  authority  necessaiy  to 
carry  into  effect  the  provisions  of  the  treaty,  without,  however, 
distributing  it  between  them,  except  in  certain  cases,  but  leav- 
ing that  distribution  to  be  made  by  r^nlation. 

7th.  That  cases  of  insolveney  are  included  among  the  ques* 
tions  thus  left  to  be  distributed  by  regulation,  and  tiiat  the  Com- 
missioner, in  1854,  by  a  decree  which  is  ''binding  and  obligatory 
until  annulled  or  modified  by  Congress,'^  assigned  to  the  United 
States  Consular  Court  equity  jurisdiction  of  all  matters  of  trust, 
whether  of  real  or  personal  estate,  and  whether  resulting  from 
eocpress  deed  or  otherwise. 

8th.  That  in  the  exercise  of  the  jurisdiction  thus  conferred, 
the  Commissioner  and  Consuls,  when  acting  in  their  judicial 
capacity,  are  to  be  governed  by  the  law  of  nations,  the  laws  of 
the  United  States,  the  common  law,  and  the  decrees  and  regula- 
tions issued  by  the  Commissioner,  until  annulled  or  modified  by 
Congress. 

Objections  made  to  this  system  of  law  and  jurisdiction  in 
China: 

1.  The  first  objection  to  be  noticed  is,  that  *^  It  is  direct  legis- 
lation by  Congress  upon  the  rights  of  property  and  persons  of 
American  citizens  by  a  power  derived  from  China.**  A  treaty 
cannot  enlarge  the  constitutional  powers  of  the  Federal  Govern- 
ment, or  give  to  Congress  the  power  to  pass  laws  which  shall 
contravene  any  of  the  provisions  of  the  Constitution. 

But  the  Constitution  does  not  prevent  '' direct  legislation  by 
Congress  upon  the  rights  of  property  and  persons  of  American 
citizens"  in  foreign  countries.    The  reasoning  of  the  Court  in 
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the  Dred  Scott  case  is  limited  to  Hue  States  of  the  Union,  and  to 
the  Territory  which  has  become  a  part  of  the  United  States.  (19 
Howard,  449,  460.) 

How  can  the  ^*  power  to  make  treaties  **  and  ^  to  regulate 
commerce/'  he  exercised  by  the  Federal  Government,  without 
in  some  degree  affecting  *^  persons  and  piopeiiy  *'  of  citizeofl  of 
States  and  Territories.  (The  People  v.  Oerhe,  5  CaL  381;  Clum 
V.  Cherac,  2  Wheat.  259;  Orr  v.  Hodgeon,  4  Id.  458;  The  Sodety, 
etc.  V.  New  Haven,  8  Id.  464;  Hughes  v.  Edwards,  9  Id.  489;  Bonii 
V.  Corneal,  10  Id.  181;  Henke  v.  Dufoni,  3  Peters^  242;  Woiv  r. 
Helton,  3  Dallas,  230.) 

The  same  rule  of  decision  is  applicable  to  the  power  of  fts 
Federal  Government  ''to  regnlate  commerce  with  foreign  na- 
tions/'  etc.  The  power  given  to  the  Federal  Government  orer 
any  particular  subject^  cannot  be  controlled  by  the  lq;islative 
enactment  of  a  State,  for  that  would  annnl  and  destroy  the  power 
itself. 

Nor  is  there  any  difficulty  in  enforcing  the  trusts  created  by 
the  assignment.  The  United  States  Consular  Courts  in  Ghhis 
have  the  same  jurisdiction  with  respect  to  CSunese  and  BritUi 
subjects  resident  in  China,  and  non-resident  Americans  and  fo^ 
eigners,  that  the  Courts  of  California  have  with  respect  to  the 
same  persons  resident  in  China,  or  elsewhere  out  of  the  United 
States.  The  European,  Asiatic,  and  non-resident  American  credi- 
tors of  Nye  Brothers  &  Co.  have  the  same  relief,  l^al  and  equita- 
ble^ in  those  Consular  Courts,  as  they  would  have  had  in  the 
Courts  of  California  or  of  New  York,  if  the  assignment  had  beei 
made  in  either  of  those  States,  and  Messrs.  Huth  ft  Go.  hold  in 
this  matter  precisely  the  same  relation  to  the  United  States  Con- 
sular Court  in  Canton  as  they  would  hold  in  ordinary  cases  of  liti- 
gation to  the  Courts  of  California.  Althou^  they  are  British 
subjects  and  non-residents  in  Calilomia»  they  may  invoke  the 
jurisdiction  of  our  Courts  over  a  resident  defendant;  and,  al- 
though British  subjects  and  non-residents  in  Canton,  they  may 
invoke  the  jurisdiction  of  the  United  States  Courts  in  Gantoa, 
over  American  citizens  resident  there. 

There  is  no  plainer  or  better  established  principle  of  public 
law  than  this,  tiiat  alien  friends  may  sue  in  thejOonrts  of  tiifi 
defendant's  country. 
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The  United  States  Attorney-General^  Mr.  Cofihing,  in  his  offi- 
cial opinion^  has  fully  discussed  this  question  with  respect  to  the 
jurisdiction  of  the  United  States  Courts  in  China.  (Opinions  of 
Attorney-Generals,  Vol.  7,  517  —  619.) 

[Counsel  here  quoted  at  length  from  Mr.  Cushing's  opinion; 
1mt»  as  the  quotations  appear  in  the  opinion  of  this  Court,  they 
are  omitted.] 

These  views  are  carried  out  in  the  ^Bules  and  Regulations'' 
contained  in  the  decree  of  Commissioner  McLane.  It  is  espe- 
cially provided,  that  the  Consular  Court  shall  exercise  equity 
jurisdiction  in  all  matters  of  trust,  express  or  implied,  and  of 
real  or  personal  estate. 

HL  Is'  this  assignment  valid  by  the  laws  of  the  plaoe  where 
it  is  made? 

As  preliminary  to  this  discnssioin,  let  us,  first,  inquire  how  are 
those  laws  to  he  ascertained?  And,  second,  by  what  ate  we  to 
be  guided  in  applying  them  to  the  present  case? 

1st.  The  system  of  laws  by  which  the  validity  of  this  assign- 
ment must  be  tested  is  composed,  as  already  stated:  1st  Of 
<<the  laws  of  the  United  States."  2d.  Of  ''the  common  law;'' 
and,  3d.  Of  the  ''Decrees  and  B^gulations"  made  by  the  Com- 
missioner. 

Strictly  speaking,  there  is  no  unifonn  system  of  common  law 
of  the  United  States;  nevertheless,  there  is  a  diverse  common 
law  in  the  different  States  which  is  the  English  common  law,  or 
at  least  its  great  leading  principles,  modified  and  adapted  to  the 
legislative  adjudication  and  usage  of  the  people  of  the  States. 
This,  says  Mr.  Gushing,  is  the  common  law  meant  by  the  stat- 
ute, and  it  "  furnishes  a  code  of  laws  for  the  great  mass  of  civil 
or  municipal  duties,  rights,  and  relations,  of  men,  such  as,  within 
the  United  States,  are  the  resort  of  the  Courts  of  the  several 
States.'*  But,  while  the  great  body  of  this  code  is  generally 
applicable,  there  has  not  been  an  entire  uniformity  in  the  modi- 
fications and  changes  of  the  English  common  law,  made  by  the 
l^islation  and  judicisl  construction  of  each  of  the  States.  To 
dispose  of  this  diiBculty,  continues  Mr.  Gushing,  the  statute  went 
one  step  further,  and  enacted  that  the  Commissioner  might,  from 
time  to  time,  issue  decrees  and  regulationii,  "which  shall  have 
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the  force  of  law,  and  stipply  any  defects  and  deficiencies  in  the 
common  law  and  the  laws  of  the  United  States."  (Opinions  of  U. 
S.  Attorney-Qeneral,  Vol.  7,  604.)  Eeferring  again  to  the  decree 
of  Commissioner  McLane,  he  says:  "By  'common  law*  is  in- 
tended that  law  which  is  to  be  found  in  the  decisions  of  the  Gonrts 
of  Justice  of  the  United  States/  both  Federal  and  State  Courts^ 
as  distinguished  from  that  law  which  is  found  in  the  statute  law 
of  the  United  States  and  of  the  several  States.  These  decisions 
are  to  be  found  in  the  numerous  volumes  of  American  Beports, 
known  as  reports  of  cases  decided  in  the  Courts  of  the  United 
States,  and  of  the  several  States  of  the  American  Union,  and 
they  embrace  the  common  law  of  England,  so  far  as  the  same 
has  been  judicially  noticed  as  evidence  of  the  common  law,  in  the 
administration  of  justice  in  the  United  States.  The  Commenta- 
ries of  Kent  and  Story  on  American  Law,  and  the  American  edi- 
tion of  Blackstone's  Commentaries  on  the  laws  of  England,  are 
referred  to  as  further  evidence  and  explanation  of  the  common 
law;  and  no  practice  of  proceeding,  and  no  final  judgment,  not 
expressly  authorized  by  the  laws  of  the  United  States,  or  the 
common  law  as  thus  defined,  or  by  the  decrees  of  the  United 
States  Commissioner  to  China,  should  ever  have  place  in  a  United 
States  Coiisular  Court  in  China,  whether  the  same  be  exercising 
a  common  law  or  equity  jurisdiction/' 

The  34th  Section  of  the  Judiciary  Act  of  1789,  says :  **  that  the 
laws  of  the  several  states,  except  where  the  Constitution,  trea- 
ties, or  statutes  of  the  United  States,  shall  otherwise  require  or 
provide,  shall  he  regarded  as  the  rules  of  decision  in  trials  at 
common  law  in  Courts  of  the  United  States,  in  cases  where  they 
apply/'  and  the  14th  Section  of  the  same  act  empowers  the 
Courts  of  the  United  States  ^'  to  issue  all  writs  not  specially  pro- 
vided for  by  the  statute,  which  may  be  necessary  for  the  exercise  of 
their  respective  jurisdictions,  and  agreeable  to  the  principles  and 
usages  of  the  law.''  Chief  Justice  Marshall,  in  oommenting 
upon  these  apparently  repugnant  provisions  of  that  statute,  re- 
gards the  14th  Section  as  explanatory  of  what  is  meant  by  the 
34th,  and  that  by  the  principles  and  usages  to  which  the  power 
of  the  Court  was  intended  to  be  limited  by  the  act,,  he  under- 
stands ''those  general  principles  and  those  general  usages 
which  are  to  be  fdund,  not  in  the  legislative  acts  of  any  partio- 


SUPREME  COUBT  —  APBIL  TEBM,  1859.  267 

Forbes  el  ol.  «.  Scaxinelli 

ular  State,  but  that  generally  recognized  and  long  established  law, 
which  forms  the  substratum  of  the  laws  of  eyeiy  State.''  (Burros 
Trial,  VoL  2,  482.) 

The  law8>  therefore,  by  which  this  assignment  is  to  be  tested, 
are  not  foreign  laws,  in  the  general  sense  of  that  tenn,  but  laws 
witii  which  all  Courts,  whether  of  the  United  States  or  of  a  par- 
ticular State,  are  presumed  to  be  acquainted. 

2d.  In  applying  the  law  of  New  York  or  of  any  other  State, 
we  follow  the  interpretation  and  construction  given  to  the  law 
by  the  Courts  of  that  State.  So^  in  applying  the  above  described 
system  of  laws  in  China  to  a  particular  case,  we  should  be  guided 
by  the  adjudications  of  the  Courts  whose  duty  it  is  to  interpret 
and  construe  those  laws.  In  this  case  we  have  the  decision  of 
the  Consular  Court  of  Canton,  which  under  the  law  and  decrees 
had  jurisdiction  of  the  matter,  upon  the  validity  of  this  identicsl 
assignment,  the  Court,  after  a  careful  consideration  of  the  case, 
sustaining  the  assignment  9fi  good  and  valid.  This  is  decisive  of 
the  ease. 

If  that  Court  were  to  be  considered  foreign  in  the  general  sense 
of  the  term,  its  judgment  would  be  of  '^  universal  obligation,  as 
to  all  the  matters  of  right  and  title,  which  it  professes  to  decide  in 
relation  thereto/'  (Story,  Conflict  of  Laws,  956,  989;  Kaims  on 
Eq.  B.  3,  Oh.  8,  Sec.  4;  French  v.  Halh  9  N.  H.  187.) 

But  this  Court  is  foreign,  only  in  relation  to  this  State — it  is  a 
Court  established  by  the  United  States,  in  a  place  over  which 
the  laws  and  jurisdiction  of  the  United  States  are  extended,  so 
far  as  respects  the  persons  and  property  in  this  case.  It  is  not  a 
constitutional  Court,  in  which  the  judicial  powers  conferred  by 
the  Constitution  on  the  General  Government  are  deposited;  but 
it  is  a  legislative  Court,  created  by  Congress,  in  virtue  of  the 
general  right  of  sovereignly  which  exists  in  the  government,  in 
a  territory  over  which  tke  exercise  of  this  particular  power  and 
jurisdiction  has  been  ceded  to  it  by  treaty.  (Am.  Ins.  Co.  v. 
Canter,  1  Peters,  511  et  seq,)  This  is  as  much  a  domestic  Court 
as  was  the  Territorial  Courts  of  Florida,  referred  to  in  the  case 
just  cited,  or  as  are  now  the  Territorial  Courts  of  Oregon  or  Wash- 
ington, and  its  judgments  are  entitled,  in  California,  to  the  same 
respect  and  authority  as  the  judgments  of  the  Courts  of  those 
territories  are  here  entitle^  ixK 
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Objections  made  to  the  Talidity  of  thiB  aBsigmnent: 

Ist  The  fiiBt  general  objection  is^  that  no  lav  of  the  place  has 
been  ahown  allowing  Tolnntaiy  assignments  for  the  benefit  ci 
creditoTB.  Nor  has  any  law  of  the  place  been  shown,  or  allied, 
which  prohibits  such  assignments.  The  jtis  disponendi,  or  right 
to  dispose  of  property  by  contracts  inUr  invos,  has  its  origin  in  the 
law  of  nature^  and  is  not  the  ofEspring  of  Iq^idation.  And.  whoe 
there  is  no  statatory  provision  prohibiting  or  rq^ting  tlie  dis- 
position of  property  by  a  particular  kind  of  contract^  such  a  dis- 
position will  be  considered  good  and  valid.  ^Foreigners  enjoy 
every  right  which  arises  from  the  jus  gantium.  Tbey  may,  ifaere- 
fere,  perform  all  sorts  of  acts  inter  vivos.  The  right  to  make  a 
testament^  active  or  passive^  is^  on  the  contrary,  derived  from  the 
civil  law  —  Ustamenti  f actio  est  juris  oivUis  -^  foreigners  not  en- 
joying what  is  of  dvil  law,  have  not  this  Iscnlty  or  right" 
(Pothier,  Traits  des  Persones,  Part  1,  Tit  2,  Sec.  2.) 

The  French  law  adopted  the  maxim  of  the  Soman  law,  faeii^ 
testamenU  est  juris  civilis.  For  that  reason  a  foreigner  conld  not 
dispose  of  property  by  testament  He  was  forbMden  by  mxmidpal 
law.  Bnt^  says  Pothier,  the  right  to  dispose  of  properly  by  sets 
inter  vivos  is  fonnded  on  the  jus  genUum,  the  law  of  nature. 

^^  Wbere  there  is  no  insolvent  law^  there  is  notiiing  to  prevent 
a  debtor  from  making  a  voluntary  assignment  of  his  property  in 
trust  for  his  creditors."     (Parsons'  Mercantile  Law,  307.) 

2d.  An  assignment  by  the  resident  and  managing  partner^  for 
himself  and  in  the  name  of  the  firm,  is  sufficient  to  vest  in  the 
assignee  the  entire  property  of  the  firm,  wheresoever  situate.  (See 
the  authorities  above  referred  to  on  tiie  general  doctrine  of  the 
jus  disponendi;  Means  v.  Hapgood,  19  Pick.  106, 107;  Deckard  f. 
Chase,  6  Watts,  23;  Hennessy  v.  The  Western  Bank,  6  Watts  ft 
Serg.  310;  Harrison  v.  8tsrry,  6  Granch. ;  Henderson  £  Wilkins  f. 
Tompkins,  Brock.  458;  Parsons'  Mer.  Law,  175,  Note  1.) 

But  Appellants  contend  that  C.  D.  Ny^  tiie  only  other  fnH 
partner,  must  be  considered  as  present  in  Canton  at  the  tone 
the  assignment  was  made,  although  actually  at  Shanghai,  nine 
hundred  miles  distant,  wifii  no  means  of  communication  ex- 
cept by  a  sea  voyage  of  ten  or  fifteen  days;  and  that  he  can- 
not be  considered  as  assenting  to  the  assignment,  although  it 
is  particularly  stated  in  the  decree  of  the  C^msular  Court  that  it 
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^ha«  received  the  assent  and  adoption  of  hia,  the  aaid  Gideon 
"Sye,  Jr.'s  copartners.''  Counsel  have  stipulated  that  Gideon 
Nye,  Jr.  was  ''  the  only  resident  partner,  and  managing  the  affairs 
of  the  house  at  Canton,^  and  the  evidence  shows  that  C.  D.  Nye 
had  not,  for  a  long  time,  taken  any  part  in  the  management  of 
the  affairs  of  the  firm  of  Nye  Brothers  ft  Co.  if,  indeed,  he  had 
not  actually  ceased  to  be  a  partner. 

But  it  is  urged  that  there  was  no  immediate  necessity,  on  the 
11th  of  March,  1856,  of  making  an  assignment  at  .that  time. 
We  answer,  the  failure  was  caused  by  the  return  of  thirty  thou- 
sand pounds  sterling  of  protested  billg  drawn  by  Nye  Brothers 
&  Co.  on  Huth  &  Co.  which  protested  bills  were  returiied  to  Can- 
ton on  the  8th  or  10th  of  March,  1856,  and  that  two-tbirds  of  the 
debts  of  the 'film  were  due  to  Chinese  creditors. 

3d.  Another  objection  ia,  that  this  assignment  is  insuffidest 
to  convey  the  real  estate  either  of  Nye  or  of  the  partnership,  and, 
iberefbie,  it  left  a  part  of  the  property  of  the  assignor  in  his 
hands.  If  this  were  so,  Huth  ft  Co.  have  no  reaaon  to  com* 
plain,  for  it  left  such  unaasigned  realty  liable  for  the  payment  of 
tile  debt  due  to  them.  It  ia  shown,  however,  by  Appellant  him- 
self, that  a  subsequent  opnveyance  of  the  realty  to  tiie  same  as* 
signees,  for  the  same  purposes,  was  made  April  29tii,  1856,  rati- 
fying this  assignment,  and  CTiring  any  defects  in  the  manner  of  its 
ezcution. 

4th.  The  assignment  says,  ''in  trust,  and  for  tbo  benefit  of 
each  and  all  of  the  creditors."  The  use  required  to  be  made  of 
the  property  assigned  is  suffldentiy  declared — it  was  for  the 
payment  of  eadi  and  all  of  the  creditors,  witiumt  preferenoe  or 
distinction.  The  necessary  legal  eonstruction  of  this  is,  that  the 
property  assigned  was  devoted  ^absolutdy,  unconditionally,  and 
immediately,'^  to  this  object 

5th.  Another  objection  is,  that  the  partnership  funds  aie  as- 
signed ^  for  the  benefit  of  his  (Nye's)  individual  creditors.'' 

It  is  the  evident  intendment  and  fair  construction  of  these 
words  that  the  individual  property  of  Nye  is  assigned  for  the 
benefit  of  his  individual  creditors,  and  the  partnership  property 
for  the  benefit  of  the  partnership  creditors. 

6th.  The  next  objection  is,  that  ''this  assignment  is  not  ecos- 
cuted  by  creditors,  nor  is  their  assent  to  it  proved.''    And  it  is 
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argued,  that  by  the  comnioii  law  of  England,  ^unmodified  by 
State  legislation/'  the  assent  of  creditois  is  neoeesary  to  bind 
the  property  of  the  partnership  involved  in  this  action.  We 
have  shown  that  the  lexi  loci  contractus  is  not  the  common  law  of 
England,  ^'unmodified  by  legislation,"  but  the  common  law,  as 
modified  by  legislation,  adjudication,  and  usage,  in  the  several 
States,  and  as  resorted  to,  interpreted,  and  applied,  by  the  GoTurts 
of  the  United  States,  to  the  great  mass  of  civil  or  municipal 
duties,  rights,  and  relations,  of  men.  It  was  this  same  cominoD 
law  which  was  applied  by  this  Court  in  the  case  of  Billings  v. 
Billings,  (2  Cal.  107,)  before  the  statute  was  passed  regulating 
assignments  in  this  State.  In  that  case  the  assignment  was  not 
executed  by  the  creditors, .  nor  did  they  assent  to  it;  on  the  con- 
trary, the  suit  was  brought  by  an  execution  creditor,  to  set  it  aside 
as  illegal  and  void,  nevertheless  its  validity  was  sustained. 

The  argument  that  the  assignment  was  revocable  by  the  com- 
mon law  of  England,  even  if  that  law,  in  its  unmodified  foini, 
had  been  in  force  in  China,  can  have  no  application  to  this  case, 
because  this  property  was  reduced  to  the  possession  of  ihe  assigneeB, 
and  sent  by  them  to  the  consignees,  Morgan,  Hathaway  ft  Co. 
In  this  case  the  assignment  is  absolute  and  unconditional,  tiie 
assignor  neither  retaining  power  to  change  the  trusta  nor  a  con- 
trol over  the  deed  of  trust  (Fellows  y.  Com.  Bank,  6  Bob. 
242.) 

By  the  common  law,  ttie  assent  of  creditors  will  be  presumed 
where  no  release  or  other  condition  is  stipulated  for,  and  the 
property  assigned  is  for  the  benefit  of  all  the  creditotB  pro  rata; 
nor  is  it  very  objectionable. to  a  deed  of  trust,  under  the  common 
law,  that  the  cestui  que  trust  is  not  a  party  to  a  deed.  ((7.  B.  v. 
U.  8.  Bank,  8  Bob.  Lou.  262;  Oliver  v.  Lake,  3  Lou.  Ann.  78; 
Layson  v.  Rowan,  7  Rob.  Lou.  1 ;  Haisey  v.  Whitney,  4  Mas.  C.  C- 
206;  Broohs  v.  Marbury,  11  Wheat  78;  Brashear  r.  West,  7  Pet 
608,  613;  Nicoll  V.  Mumford,  4  Johns.  Ch.  522;  Bur.  308  sni 
Notes.) 

7th.  Another  objection  is  that  no  persons  are  named  Tmstees, 
but  only  mercantile  firms,  which,  not  being  formed  for  such  ob- 
jects, cannot  legally  be  made  Trustees,  m  Anna,  but  only  as 
individuals,  and  therefore  they  are  required  to  be  individually 
named  in  the  assignment    But  counsel  have  given  no  authori* 
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ties  in  support  of  this  objection,  and  the  positioii  is  opposed  to 
the  established  doctrine  of  trusts.  Trusts,  when  once  created, 
never  fail  on  account  of  the  non-appointment,  disability,  incom- 
petency, or  death,  of  the  Trustee.  In  either  of  these  contingen- 
cies, a  Court  of  Equity  will  follow  the  subject  matter  of  the 
trust,  and  provide  the  proper  means  for  executing  it  (Hill  on 
Trustees,  48.) 

But  it  is  urged  that  as  the  firms,  and  not  the  individual  mem- 
bers, are  named,  and  as  such  trusts  are  not  within  the  ordinary 
business  of  a  mercantile  partnership,  neither  the  firms  nor  the 
individual  partners  are  responsible  for  any  neglect  or  misappli- 
cation of  the  trust  funds,  and  that,  therefore,  the  assignment 
must  be  regarded  as  made  to  hinder,  delay,  and  defraud,  the 
creditors.  This  proposition  is  incorrect,  both  in  its  premises  and 
in  its  conclusion.  Partnerships  and  individual  partners  are  re- 
sponsible for  the  acts  of  a  single  copartner  in  the  name  of  the 
firm,  even  outside  of  the  ordinary  business  of  the  association, 
where  the  other  partners  concur,  either  expressly  or  impliedly, 
in  such  acts.    (CoUyer  on  Partnership,  Sec.  390.) 

In  this  case  all  the  partners,  (with  a  single  exception,)  of  both 
firms  were  present,  and  accepted  the  trust,  and  immediately 
issued  circulars  in  the  names  of  the  firms  to  that  effect. 

In  assignments  for  the  benefit  of  creditors,  the  assent  of  the 
Trustees  is  always  presumed,  until  the  contrary  is  eihown,  and 
the  legal  title  passes  without  their  assent,  if  made  with  their 
knowledge  and  privity.  If  such  an  assignment  be  made  to  two 
or  more  persons,  and  one  of  them  accepts  the  trust,  and  the  oth- 
ers repudiate  it,  the  assignment  is  nevertheless  operative  as  to 
the  assenting  Trustee,  unless  it  contains  some  condition  render- 
ing the  assent  of  all  requisite.  (2  Kent,  Com.  633,  notes;  Oali 
V.  Dihrell,  10  Yerger,  146;  Gordon  v.  Goolidge,  1  Sumner,  687; 
Neilson  v.  Blight,  1  Johns.  Cases,  205,  Mo8$8  V.  Murgatroyd,  Johnb. 
Ch.  129.) 

8th.  Another  objection  is  *'the  want  of  schedules.*'  The  au- 
thorities referred  to  contradict  the  position  taken.  It  is  dis- 
tinctly held,  in  the  cases  cited,  "that  the  mere  circumstance  of 
a  want  of  schedule,  will  not  render  it  (an  assignment)  fraudu- 
lent.'* .  it  may  be  an  indicium  of  fraud,  or  an  "  item  in  the  list  of 
circumstances  to  establish   a   fraudulent   intent,"   but    nothing 
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more,  if  the  tnnsaction  be  fair  and  possession  aocompanies  the 
transfer. 

9th.  The  next  objection  is^  that  Nye  was  *^  eing[dojed  as  agent 
ti  the  assignees,  with  a  salary."  The  anthorities  cited  go  no 
further  than  to  make  this  a  badge  of  fraud,  and  the  finding  of 
the  Court  is^  that  there  was  no  actual  fraud.  (BUKngi  v.  BU- 
lings,  2  Cal.  107.)  But  the  assignee  may  employ  the  assignor  as 
derk,  agent,  etc.    (Burrill,  430,  431,  174.) 

To  the  third  finding  it  is  objected  that  there  is  no  eridenoe 
that  the  assignmjent  was  delivered.  The  original  instrmnent 
was  made  before  the  Consul  as  a  judicial  act,  and  became  a  part 
of  the  records  of  his  office,  as  is  the  usual  practice  in  Consolatea. 

This  mode  of  execution  and  delivery  to  the  officer  is,  the 
world  over,  a  delivery  to  the  parties.  Moreover,  the  transcript 
of  that  act,  under  the  signature  and  seal  of  the  Consul,  which 
has  the  force  and  effect  of  an  original,  is  foimd  in  the  hands  of 
the  assignees,  and  filed  by  them  in  this  case.  The  delivery  of 
the  property  and  its  possession  by  the  assignees,  is  conceded  by 
the  stipulation. 

With  respect  to  the  form  of  this  instrument,  and  the  manner 
of  its  execution,  which  have  been  so  much  commented  on  bv 
counsel,  it  has  been  decided  to  be  TaHd  by  the  proper  forum  of 
the  place  where  it  was  made.  The  Consul  followed  the  common 
forms  laid  down  in  the  most  approved  consular  form-books.  (See 
the  official  work  of  M.  Dederq  on  Diplomatic  and  Consnlsr 
Forms.) 

Summary: 

Isi  These  goods,  being  in  die  possession  of  Bespondents,  snd 
held  by  them  under  title  prima  facie  valid,  the  burden  of  proof 
rested  on  Appellants  to  show  a  better  titie  in  execution  debtors, 
and  this  he  has  sought  to  do  by  attempting  to  establish  the  in- 
Talidity  of  the  assignment  by  which  this  property  was  trans- 
ferred ttom  the  execution  debtors  to  the  Bespondents. 

2d.  The  titie  of  Bespondents  was  acquired  in  a  foreign  comi- 
try,  and  has  been  adjudged  good  by  a  Court  of  competent 
jurisdiction  of  the  country  where  the  parties  were  domiciled, 
where  the  contract  was  made,  and  where  the  property  was  situ- 
ated.   It  must,  therefore,  be  held  good  everywhere; 
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sa.  But  conceding  that  the  Courts  of  Califomi*  may  disregard 
BQch  judgment  of  the  forum  loci  rei  sitae,  and  may  le-examine 
the  Taliditiy  of  this  assignment^  its  validity  must  he  determined 
by  the  lex  loci  contractus,  unless  the  case  comes  within  the  ad- 
mitted exceptions  of  the  rule  of  international  comity. 

4th.  It  has  been  shown  that  this  case  is  not  wittiin  any  of  tiie 
ezoeptione  to  the  rule  of  comity  which  have  been  admitted  by 
any  Courts  even  by  those  (Courts  which  hare  carried  the  doc- 
trine of  the  lex  fori  the  very  furthest 

5th.  The  lex  loci  contractus  is  not^  properly  speakings  a  foreign 
law,  nor  the  statute  of  any  particular  State,  nor  the  English 
common  law;  '^but  that  generally  recognized  and  long-estab- 
lished law,  which  forms  the  substratum  of  the  laws  of  every 
State.*' 

6th.  The  jus  disponendi  of  the  assignors^  not  having  been  lim- 
ited by  any  statute,  their  general  right,  under  the  system  of  laws 
prevailing  in  China,  to  transfer  this  property  to  Respondents, 
in  trust  for  their  creditors^  cannot  be  denied.  It  is  sustained 
not  only  by  the  judicial  decisions  of  England  and  America,  but 
also  by  the  decision  of  this  Court,  in  the  case  of  Billings  y.  Billings, 
(2  Cal.  107). 

7th.  The  assignment  in  this  ease  being  sufficient,  when  accom- 
panied with  a  change  of  possession,  to  vest  the  title  of  property 
in  Respondents,  their  title  to  these  teas  can  only  be  impeach^  on 
the  ground  of  actual  fraud. 

8tb.  But  Appellant,  after  the  benefit  of  a  new  trial  for  the 
express  purpose  of  giving  him  an  opportunity  to  impeach  the 
iona  fide  character  of  this  assignment,  has  not  only  failed  to 
establish  any  fact  showing  a  fraudulent  intent,  but  Respondents 
are  now  fortified  by  the  finding  of  the  Courts  sitting  as  a  jury, 
against  the  allegations  of  fraud. 

BALDvnor,  J.  delivered  the  opinion  of  the  Gourt— Vield,  J. 

concurring. 

Suit  brought  to  recover  damages  of  defendant  for  taking  eei^ 
tain  teas.  The  case  is  one  of  more  than  usual  interest  and  impor- 
tance. It  involves  principles  novel  in  their  application  in  this 
State,  and  it  has  been  ably  and  fully  argued  at  the  bar  and  upon 
briefs.     The  general  nature  of  the  suit  may  be  thus  stated :  Nje 

Tou  xm.— 18 
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Brothers  &  Co;  were  a  taercantile  firm,  cbmpoeed  of  citizeiiB  of 
the  United  States,  residents  of,  and  doing  business  in,  Canton^ 
China,  before  and  on  the  11th  March,  1856.  On  that  day  fkej 
failed,  wheax  Gideon  Nye,  Jr.  one  of  the  firm,  the  only  rerident 
partner,  and  managing  the  affairs  of  tiie  house  at  Canton^  ap* 
peared  ^before  Oliver  H.  Perry,  United  States  Consul  at  Canton, 
and  signed  and  acknowledged  before  the  Consul  this  instrament 
in  writing:  . 

*'  Be  it  known,  that  on  the  eleventh  day  of  March,  a.  d.  eigh- 
teen hundred  and  fifty-six,  before  me,  Oliver  H.  Perry,  Consul  of 
the  United  States  of  America,  at  Canton,  China,  personally  ca^ie 
and  appeared  Gideon  Nye,  Jr.  a  citizen  of  the  United  States  of 
America,  and  at  present  a  resident  of  the  city  of  Canton,  Chida, 
and  a  partner  in  the  commercial  house  of  Messrs.  Nye  BroAen 
&  Company,  residing,  transacting,  and  doing  business  in  the  city 
of  Canton,  China,  and  being  the  only  partner  in  said  oommertitsi 
house  of  Nye  Brothers  &  Company,  here  present,  and  requested 
me  to  note,  that  he  desires  to  assign,  and  does  assign,  all  and 
singular  the  real  and  personal  property  belonging  and  appe^ 
taining  unto  the  said  commercial  b>u8e  of  Nye  Brothers  ft 
Company,  whether  situate  in  China  or  elsewhere,  jointly  nuto 
Messrs.  Bussell  &  Company,  a  camm«rcial  house  residing  aad 
dping  business  in  Canton,  China,  and  unto  James  Pu|;don  & 
Company,  alsp  a  commercial  house,  residing  and  doing  hmyea 
in  the  said  city  of  Canton,  China,  in  trust  and  for  the  benefit  of 
each  and  all  the  creditors  of  the  said  Gideon  Nye,  Jr.  and  ihe 
said  commercial  house  of  Nye  Brothers  &  Company,  and  the  ssid 
appearer  declared  that  he  reserves  to  himself  sufficient  time  to 
record  in  this  Consulate  a  full  and  complete  schedule  of  all  tbe 
assets  and  liabilities,  whether  O'Ppertaining  and  belonging  to  him 
personally,  or  appeartaining  and  belonging  to  the  said  commer- 
cial house  of  Gideon  Nye,  Brothers  &  Company,  of  which  ha  is 
1^  partner,  as  aforesaid^ 

Gideon  Nyb^  Jr.  for  self  and 

Nyb  Brothebs  ft  Co« 

Noted  before  me  on  the  eleventh  day  of  Marchj    a,  d.  eighteec 
hundred  and  fifty-six,  at  the  hour  of  two,  p.  m,  this  day,  in  faitt 
whereof  I  hereunto  sign  my  name  and  fix  my  seal  of  office.         , 
OLtVEB  H.  Perey,  U.  S.  Consul.     j^L,  s-]* 
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That  at  the  time  of  executing  this  instrnment,  Nye  Brothers 
&  Co.  were  largely  indebted  to  the  citizens  and  residents  ot 
China,  and  to  citizens  and  residents  of  the  United  States,  and 
those  of  Great  Britain,  and  also  to  citizens  of  the  United  States 
and  Great  Britain  residing  at  Canton.  The  merchandise  in  con- 
troversy was  shipped  by  Nye  Brothers  &  Co.  from  Canton,  to 
Morgan,  Hathaway  &  Go.  at  San  Francisco,  in  the  ship  called 
the  **  Berreda  Brothers,'^  before  their  failure  in  March,  1856,  and 
that  the  "Barreda  Brothers,**  returned  to  Canton  after  the 
failure,  from  stress  of  weather,  when  the  plaintiffs  took  actual 
possession  of  the  goods  as  assignees  under  the  before  mentioned 
assignment  of  Nye  Brothers  &  Co.  and  shipped  them  directly  to 
Morgan,  Hathaway  &  Co.  for  sale,  with  instructions  to  account 
to  them  88  such  assignees  for  such  proceeds,  and  the  seizure  of 
these  teas  was  made  by  the  defendant  while  in  the  possession  of 
Morgan,  Hathaway  &  Co.  under  the  consignment  of  the  as- 
signees. After  the  execution  of  the  assignment,  a  eontroversy 
arose  between  one  A  B,  a  citizen  of  the  United  States  residing  at 
Canton,  and  these  assignees,  before  0.  H.  Perry,  U.  S.  Consul 
at  Canton,  in  which  was  iuTolved  the  question  whether  or  not 
the  assignment  was  valid;  and  the  Consul  held,  for  reasons 
given  in  his  judgment  or  opinion,  which  is  to  be  found  in  the 
record,  that  it  was,  and  that  an  assignment,  made  after  insol- 
vency, which  divides  the  assets  with  perfect  equality  among  all 
the  creditors,  is  considered  by  the  Court,  under  its  equity 
jurisdiction,  as  a  valid  trust,  and  will  be  sustained.  That  the 
assignees  have,  by  general  and  special  drculars,  notified  the 
creditors  and  others  dealing  with  the  house  of  N^e  Brothers 
ft  Co.  of  the  state  of  assets  and  liabilities,  and  their  business 
as  assignees  in  the  execution  of  their  trust  is  still  unsettled. 
The  defendant  seized  the  goods  by  a  valid  execution,  issued 
on  a  valid  judgment,  in  favor  of  F.  Huth  <£  Co.  v.  Nye  Brothen 
d  Co.  defendant  knowing  of  plaintifb^  claim. 

Some  other  facts  appear  in  the  record.  These  relate  mainly 
to  the  question  of  fraud  in  fact,  in  the  assignment,  and  will  be 
noticed  when  we  come  to  consider  that  subject  The  case  was 
tried  by  the  judge  below,  who  made  a  finding  of  facts  and  legal 
conclusions,  and  gave  judgment  for  plaintiff  for  the  amount 
claimed.    The  defendant  appeals  from  the  judgment. 
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The  first  point  made  by  the  Appellants  ia  that  thia  asaignment 
is  Toid.  The  argument  in  favor  of  this  general  proposition  is, 
that  by  the  39th  Section  of  onr  statute  for  the  relief  of  insol- 
Tent  debtors  and  protection  of  creditors,  (Wood's  Digest,  501,) 
an  assignment  of  this  character  is  absolutely  void;  that  upon 
this  subject,  our  own  legialation  has  declared  a  State  policy,  and 
that  while  effect  will  be  given  in  the  Courts  of  a  State  to  con- 
tracts entered  into  beyond  its  jurisdiction,  this  general  rule  is 
not  based  upon  any  absolute  right  in  a  party  to  such  enforce- 
ment of  the  contracts,  but  ia  a  mere  r^^nlation  of  international 
icomily,  and  this  comity  will  not  be  exercised  when  it  ia  op- 
posed to  the  interests  or  declared  policy  of  the  State  of  the 
forum.  And  the  conclusion  of  the  learned  counsel  is,  that  this 
case  falls  within  the  exception  just  given.  There  would  be 
more  force  in  thia  view,  if  this  were  an  executory  agreement 
to  make  an  assignment  in  this  State,  of  this  character,  or  if  this 
property  were  within  thia  State  at  the  time  of  the  assignment 
But  here  the  contract,  such  as  it  was,  was  executed  beyond  the 
jurisdiction.  The  property  was  beyond  this  State— ^ the  parties, 
also;  the  actual  possession  taken,  and  the  title  vested  in  the 
foreign  jurisdiction.  The  property  came  into  this  State  with 
the  full  effect — whatever  that  was — which  the  contract  made 
abroad  impressed  upon  it.  It  is  not  even  shown  that  at  the 
time  of  that  ccmtract  the  property  waa  agreed,  or  intended  to 
be  shipped,  as  assigned  property,  to  this  State;  on  the  contraiy, 
at  the  time  of  this  assignment  the  teas  were  at  sea;  they  were 
taken  possession  of  on  the  return  of  the  vessel,  by  the  aasigneeSy 
and  again  transmitted.  It  caxmot  be  pretended  that  this  policy 
of  our  statute  is  anything  more  than  a  conventional  rule,  estab- 
lished for  the  regulation  of  a  certain  class  of  contracts  and  in- 
terests. The  rule  itself  ia  not  of  natural  obligation.  It  is  am- 
•idered  here  as  the  safer  and  better  rule;  it  ia  considered  else- 
where, and  by  the  common  law,  aa  not  aa  conducive  to  the 
public  welfare  sa  a  contrary  rule.  It  does  not  occupy  a  more 
favorable  position  in  thia  respect  than  our  Statute  of  Fruidf^ 
requiring  certain  contracts  to  be  in  writing  in  order  to  prevent 
perjury,  and  yet  we  presume  no  one  would  contend,  that  bo- 
cause,  under  our  system,  we  refused  to  give  effect  to  any  other 
contract  than  one  so  evidenced,  we  would  refuae  to  enforce  a 
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contract,  valid  in  the  place  where  made,  because  not  execnted 
according  to  our  statutory  modes;  and  especially  would  it  not 
be  contended,  if  a  right  of  property  had  Tested  under  such  htw, 
in  the  foreign  country,  that  we  would  not  recognize  tBe  title 
here.  The  truth  is,  we  do  not  consider  this  question  as  one  of 
comity  at  all.  It  is  a  pure  question  of  properly.  By  our  gen- 
eral laws,  we  recognize  the  duty  of  government  to  protect  prop* 
erty,  and  that  is  property  which  is  acquired  by  contract,  law- 
ful and  effectual,  to  pass  title  in  the  place  where  it  is  made.  It 
might  as  well  be  said  that  if  a  man  made  his  money  by  usury, 
in  California,  and  carried  it  into  Pennsylvania,  the  Courts  o£ 
that  State  would  refuse  to  recognize  his  right,  because  usury  It 
against  the  policy  of  Pennsylvania.  Or  if  won  at  cards  in  Mex* 
ico,  where  no  laws  exist  against  gaming,  it  would  cease  to  be  his 
property  whenever  brought  into  this  State. 

If  this  property  had  heefn  sold  by  fhetfe  assignees  in  China  to 
third  persons,  it  is  not  a  question  tiiat  the  title  would  be  upheld 
here  if  the  property  vested  abroad  and  had  been  brought  here 
by  the  purchaser.  Why?  Because  the  attributes  of  property 
—  a  thing  acquired  by  a  legal  mode  of  acquisition  —  had  ben 
impressed  on  it  —  where,  is  wholly  immaterial,  or,  probably,  by 
what  law,  unless,  indeed,  the  Courts  had  to  give  effect  to  some 
worse  principle  than  a  rule  of  the  common  law  of  England,  or 
violate  some  better  declared  public  policy  than  a  section  of  the 
statute  regulating  modes  of  assignment  of  property  here.  The 
authorities  cited  have  no  application  to  the  facts  here.  The 
early  cases  in  Massachusetts  maintain  -  only  the  doctrine  that 
where  the  property  is  within  the  State,  the  Courts  will  not  allow 
8  contract  operating  on  it  to  be  made  in  another  State,  the  effect 
of  which  is  to  dispose  of  the  property  differently  from  the  mode 
provided  in  Massachusetts.  In  other  words,  Massachusetts  will 
not  suffer  her  own  resident  creditors  to  be  prejudiced  in  favor  of 
foreign  creditors,  by  giving  the  debtor  the  right  to  assign  the 
property  in  the  State  contrar}-  to  the  mode  she  has  prescribed 
for  assignments.  But  Massachusetts  has  never  held  i^t  irim 
the  property  is  in  New  York,  and  there  assigned,  and  the  assignee 
legally  vested  with  the  title,  she  will  not  recognize  the  title  when 
the  property  is  brought  within  her  jurisdiction. 

It  is  hard  to  see  by  what  rule  of  justice  or  of  policy,  Hufli»  A 
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citizen  of  London,  could  claim  from  the  laws  of  California  any 
greater  privileges  than  he  ootdd  obtain  from  his  own  Courts  U 
this  proceeding  were  pending  in  England. 

The  'Appellants  contend  that,  in  the  absence  of  any  proof  of  the 
law  of  the  place  of  contract,  our  own  law  must  be  presumed  to 
preyail,  and  they  cite  several  authorities  which  seem  to  maintain 
this  doctrine.  This  presumption,  if  it  be  one,  would  present  a 
curious  illustration  of  a  fact  presumed  to  exist,  when  in  every 
single  instance,  probably,  in  which  the  application  is  made  of 
the  presumption,  it  would  falsely  represent  the  real  fact  That 
China  had  ever  passed  or  given  efiFect  to  the  d9th  Section  of  our 
insolvent  law  is  rather  a  violent  intendment,  but  possibly  the 
principle  invoked  was  necessary,  as  some  rule  must  be  had  for 
the  determination  of  matters  of  litigation,  and  the  convenience 
or  necessity  of  the  case  constrains  the  adoption  of  the  one  nearest 
at  hand  when  the  foreign  rule  is  unknown.  (See  2  Hill,  202; 
12  La.  465;  13  Mass.  147.)  Having  shown  possession  and  con- 
trol of  this  property  in  China,  or  on  the  seas,  and  the  property 
having  been  brought  into  this  State  by  the  plaintiffs,  by  a  law  of 
universal  application  a  title  prima  fade  good  is  shown  by  the 
plaintiffs.  Upon  that  title  so  proved,  without  showing  anything 
more  than  this  possession,  the  plaintiff  would  be  entitled  to 
recover  for  a  seizure  of  it  in  this  State,  imless  the  defendant 
showed  a  better  title  in  himself  or  in  some  person  whose  right 
he  legally  represented.  To  prove  this  title  he  is  forced  to  assail 
the  validity  of  this  assignment.  The  burden  of  proof  is  on  him 
to  show  the  invalidity  of  it,  and,  as  the  invalidity  rests  upon  its 
illegality,  and  this  depends  upon  the  proper  construction  of  the 
law  of  the  place  of  contract,  he  assumes  the  responsibiliiy  of 
showing  what  that  law  is  and  how  this  transaction  opposes  it. 
But  the  Appellant  answers  this  position  by  the  not  very  satis- 
factory appeal  to  the  principle  of  presumption  already  adverted 
to,  to  wit :  That  the  law  of  the  forum  is  to  be  taken  to  be  the 
law  of  the  place  of  contract,  and  calls  upon  the  Respondent  to 
show  that  it  is  different.  We  are  not  satisfied  that  the  role  in- 
voked is  properly  applicable  to  such  a  state  of  facts  as  this;  that 
to  rebut  an  inference  of  title  from  possession  acquired  in  a  for- 
eign country,  a  party  can  refer  to  a  local  statute  of  the  forum, 
and 'demand,  as  a  presumption  of  law,  that  the  contract  under 


SUPEEICE  COUET  — APBIL  TERM,  1869.  279 

ForbM  et  al.  v,  ScannelL 

which  his  adversETy  claims  was  made  subject  to  its  proyisions. 
But,  ais  the  facta  are  all  before  us,  probably  the  principle  is  not 
important  enough  to  the  decision  to  require  us  to  consider  it  at 
length,  or  to  pass  upon  it;  for,  when  all  the  facts  are  before  the 
Court,  and  they  are  undisputed,  it  is  not  very  material  upon 
which  party  rests  the  onus  of  prooif.  The  solution  of  this  diffi- 
culty is  attempted  by  the  Bespondent,  who  asserts,  in  answer  to 
this  argument,  that  tiie  real  lex  loci,  quoad  this  transaction,  is  the 
common  law  of  England,  that  law,  in  effect,  having  been  estab- 
lished by  the  treaty  between  the  United  States  and  China,  of 
July  3d,  1844,  negotiated  by  Mr.  Commissioner  dishing,  and  by 
the  Act  of  Congress  passed  on  the  11th  of  August,  1848,  for  the 
purpose  of  carrying  into  effect  the  provisions  of  the  treaty*  This 
leads  us  to  an  examination  of  the  extent  and  validity  of  this 
regulation,  since  it  is  claimed  to  exercise  an  important,  if  not 
controlling,  influence  over  this  litigation.  It  is  provided  in  this 
treaty  that  questions  between  citizens  of  the  United  States  in 
China  shall  be  subject  to  the  jurisdiction  and  be  regulated  by 
the  authorities  of  their  own  government  And  this  principle  seems 
to  be  the  same  which  obtains  as  to  British  subjects  domiciled 
in  that  empire.  It  seems  that  American  citizens  residing 
for  the  purpose  of  trade  in  the  ports  of  China  are  not  regarded 
as  subjects  of  that  government,  but  that  for  purposes  of  gov- 
ernment and  protection,  they  constitute  a  kind  of  colony,  subject 
to  the  laws  and  authority  of  the  United  States.  ,  An  interesting 
letter  from  Mr.  Cushing  to  Mr.  Calhoim,  then  Secretary  of  State, 
dated  September  29,  1844,  was  written  in  illustration  of  this 
treaty.  He  says:  ''The  Consuls  of  Christian  States,  in  the 
countries  not  Christian,  still  retain,  unimpaired,  and  habitually 
exercise,  their  primitive  function  of  municipal  magistrates  for 
their  countrymen;  their  commercial  or  territorial  capacity  in 
those  countries  being  but  a  part  of  their  general  capacity  as  the 
delegated  administrative  and  judicial  agents  of  their  nation. 
*  *  *  In  China  I  found  that  Great  Britain  had  stipulated 
for  the  absolute  exemption  of  her  subjects  from  the  jurisdiction 
of  the  Empire,  while  the  Portuguese  attained  the  same  object 
through  their  own  local  jurisdiction  at  Macao.  I  deemed  it, 
therefore,  my  duty,  for  all  the  reasons  assigned,  to  assert  a  sim- 
ilar exemption  on  behalf  of  the  citizens  of  the  United  States. 
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This  exemption  is  agreed  to  in  tenns  by  the  letter  of  tibe  treaty 
of  Wang  Hija;  and  it  wa9  folly  admitted  by  the  Chinese  in  ft» 
correspondence  which  occurred  contemporaneondy  with  the  nq;o- 
tiation  of  the  treaty.  By  that  trealy^  thns  construed,  the  laws  of 
the  United  States  follow  its  citizens,  and  its  banner  protects  them 
even  within  the  domain  of  the  Chinese  Empire. 

*  *  *  In  extending  this  principle  to  our  inteioonrse  with 
China,  seeing  that  I  haye  obtained  the  concession  of  absolute 
and  unqualified  exterritoriality,  I  considered  it  well  to  use  in  the 
treaty  laws  of  such  generality  in  describing  the  substitute  juris- 
diction, as  while  thej  held  unimpaired  the  customary,  or  law  of 
nations,  jurisdiction,  do  also  leave  to  Congress  the  full  and  com- 
plete right  to  define,  if  it  please  to  do  so,  what  offices,  with 
what  powers,  and  in  what  form  of  law,  shall  be  tlie  instruments 
for  the  protection  and  ^regulation  of  tiie  dtiiens  of  the  United 
States.'' 

Mr.  Cushing,  (Opinion  of  AttomeyoQeneral,  YoL  7,  501,)  shows 
that  the  treaty,  besides  conferring  on  American  citisens  in  China 
exterritoriality  in  commercial  matters,  proyides,  in  respect  to  civil 
matters :  1.  That  questions  arising  between  citisans  of  the  United 
States,  in  China,  shall  be  subject  to  the  jurisdiction  and  regulated 
by  the  authorities  of  their  own  government.  2«  That  in  con- 
troversies between  a  citizen  of  the  United  States  and  China,  the 
authorities  of  the  two  governments  are  to  have  concerted  actioiL 
3.  That  in  controversies  between  the  -United  States  citizen  and 
other  persons,  not  Chinese,  the  adjustment  is  to  be  r^ulated  by 
the  international  relations  of  the  United  States  and  the  Govern- 
ment or  State  of  that  oilier  person. 

To  give  effect  to  this  treaty,  the  Act  of  August  11,  1848,  was 
passed  by  Congress.  The  '^authorities^  of  the  United  States, 
were  by  this  Act  directed  in  respect  to  their  duties  and  the  man- 
ner of  performance,  and  the  new  jurisdiction  regulated  and  defined. 
The  system  of  administration  was  oonstltuted  by:  1.  The 
laws  of  the  United  States,  so  far  as  suitable  to  cany  the  treaty 
into  effect  2.  The  common  law,  in  all  cases  where  the  laws  at 
the  United  States  are  not  adapted  to  the  subject,  or  are  defident 
in  the  provisions  necessary  to  furnish  suitable  remedies.  3.  De- 
crees and  regulations,  by  the  Commissioner,  which  shall  havs 
the  force  of  law,  and  supply  such  defects  and  deficiencies  as  stiD 
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remain  to  be  supplied,  and  the  legulations,  orders,  and  decrees, 
made  by  the  Commissioner,  with  the  advice  of  tiie  sereral  Con- 
sulsy  must  be  transmitted  to  the  President,  ^to  be  laid  before 
Congress  for  its  revision,  but  to  be  binding  until  annulled  or 
modified  by  Congress."  The  first  three  sections  of  this  statute 
give  to  the  Commissioners  and  Consuls  the  judicial  authority 
necessary  to  execute  the  provisions  of  the  treaty,  without,  how- 
ever,  distributing  it  among  them;  but  according  to  Mr.  Cushing, 
this  duty  of  distribution  was  left  to  the  regulation  of  the  Com- 
missioner and  Consuls,  under  the  general  power  in  the  statute  to 
which  we  have  referred.  These  undistributed  powers  embrace 
the  general  doctrine  and  scope  of  what,  in  our  system^  consti- 
tutes equity  jurisprudence,  and  some  matters  of  more  special 
jurisdiction  —  as  insolvency  —  habeas  corpus,  etc.  On  the  second 
of  October,  1854,  Bobert  M.  McLane,  being  the  United  States 
Commissioner  to  China,  with  the  advice  of  the  United  States 
Consul,  issued  a  decree  distributing  the  judicial  power,  by  which 
jurisdiction  was  vested  in  the  Consular  Court  ove^  equity  matters, 
trusts,  etc.  After  enumerating  the  heads  of  jurisdiction,  this 
regulation  proceeds:  ''As  to  trusts,  equity  will  superintend  and 
protect  the  creation  of  trusts,  whether  vesting  in  the  Trustee  real 
or  personal  estate,  and  take  jurisdiction  of  trusts,  whether  resulting 
from  an  express  deed  or  the  force  of  circumstances  and  tiie  situa« 
tion  of  the  parties,  which  latter  are  implied  trusts."  It  will 
thus  be  seen  that  the  Commissioner  and  Consuls  constitute  a 
judiciary  for  the  government  of  the  citizens  of  the  United  States 
in  China,  and  as  such,  and  when  so  acting,  are  governed  by  the 
law  of  nations,  the  laws  of  the  United  States,  the  common  law, 
and  the  decrees  and  regulations  of  the  Commissioner,  until  the 
latter  are  modified  or  annulled  by  Congress.  There  having  been 
no  express  modification  or  change  of  the  common  Ikw,  in  respect 
to  any  rule  applying  to  this  matter,  by  the  laws  of  Congress  or 
otherwise,  the  rules  of  the  general  system  known  as  the  common 
law  would  seem  to  prevail  over  this  subject 

It  is  suggested,  though  no  great  stress  seems  to  be  laid  upon 
tho  objection,  that  Congress  had  no  cohstitutiona]  power  to  pro- 
vide a  system  so  organized  and  for  such  objects.  But  we  are 
not  disposed  so  to  hold.  It  would  require  an  extremely  clear 
case  of  repugnancy  to  the  Constitution  of  tiie  United  States  to 
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justify  na  in  holding  nnconstitutional  such  a  power  of  piotectian 
to  American  citizens  —  a  power  alike  essential  to  the  maintenanoe 
of  friendly  relations  with  a  State  like  China  and  to  secure  the 
rights  of  our  people  there,  and  one,  moreoyer,  so  long  recognized 
as  well  bj  our  own  goyemment  in  other  instances,  as  by  other 
christian  powers  in  their  intercourse  with  such  nations. 
•  The  general  authority  giyen  to  Congress  to  regulate  com- 
merce with  foreign  nations  could,  probably,  find  no  more  useful 
or  appropriate  means  of  exercise  than  in  treaties  and  laws  with* 
drawing  our  citizens  domiciled  in  unchristian  niftions  from  the 
junsdiction  of  such  goyemments,  and  confiding  their  ri^ts  of 
property  and  person  to  judicial  oflSoers  of  their  own  oountry,  ad- 
ministering, under  responsibilities  to  a  coiomon  goyemment,  law% 
with  the  general  spirit  and  principles  of  which  those  citizens  are 
familiar.  That  goyemment  would  be  weak,  indeed,  which  could 
not,  in  this  peaceful  and  unobjectionable  mode,  with  the  assent 
of  the  foreign  power,  exercise  this  wholesome  protection  and  re- 
straint oyer  its'  own  citizens  abroad.  The  case  of  Dred  Scoti, 
(19  How.  449,)  maintains  no  such  doctrine  as  that  it  is  cited  to 
sustain;  but  the  general  principles  there  declared  seem  carefoUj 
to  exclude  the  constmction  giyen,  and  to  limit  their  operation  to 
the  territories  '^within  the  dominion  of  tiie  United  States.^  In 
The  People  y.  OerJce,  (5  Gal.  381,)  this  Court,  in  giying  effect 
to  the  treaty  with  the  kingdom  of  Prussia,  which  had  direct  effect 
on  property  in  this  State  in  opposition  to  its  laws  of  descent, 
went  further  than  it  is  necessary  to  go  to  uphold  the  treaty  and 
laws  in  question.  Mr.  Justice  Bryan  said  in  this  case:  ^^So 
far  as  the  authority  of  the  Federal  Courts  is  concerned,  they 
appear  to  haye  uniformly  administered  tiie  law  upon  the  meaning 
giyen  by  construction  to  the  language  of  the  treaty,  seeming  neyer 
to  haye,  in  any  respect,  doubted  the  power  of  the  General  Goy- 
emment to  provide  by  treaty  with  a  foreign  power  for  the 
mutual  protection  of  the  property  belonging  to  the  citizens  or 
subjects  of  each  in  the  territory  of  the  other.  The  treaty- 
making  power  of  the  Federal  Gk>yemment  must,  from  neces- 
sity, be  sufficiently  ample  so  as  to  coyer  all  of  the  usual 
subjects  of  treaties  between  different  powers.  If  we  were 
to  deny  to  the  treaty-making  power  of  our  goyemment  the  ex- 
ercise of  jurisdictioti  over  the  property  of  deceased  aliens,  upon 
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the  ground  of  interference  with  the  course  of  descenta  or  the  laws 
of  distribution  of  a  State  where  property  may  exist;  by  parity 
of  reasoning  we  should  not  make  commercial  treaties  with  foreign 
nations,  because,  it  might  be  said,  some  of  their  provisions  would 
injure  the  business  of  a  portion  of  the  citizens  of  one  of  the  States 
of  the  Union. 

If  the  treaty-making  power  which  resides  in  the  Federal  Gov- 
ernment is  not  sufScient  to  permit  it  to  arrange  with  a  foreign 
nation  the  distribution  of  an  alien's  property,  then  that  power 
resides  nowhere,  since  it  is  denied  to  the  States,  and  we  must 
confess  our  system  of  government  so  weak  and  faulty  as  to  be 
incapable  of  extending  to  its  citizens  in  foreign  lands  that  pro* 
tection  which  is  most  common  among  a  majority  of  modem  dv* 
ilized  nations/' 

Tn  Siemssen  v.  Bofer,  (6  CaL  250,)  the  doctrine  of  PeopU  v. 
Oerkt  was  doubted  by  the  late  Chief  Justice;  but  the  decision 
has  not  been  expressly  overruled.  Numerous  cases  sustain  the 
general  principle  and  reasoning  upon  which  Gerke's  case  rests. 
(See  4  Wheaton,  453,  and  the  other  cases  cited  in  Bespondenfs 
brief.) 

In  the  second  place,  it  is  urged  with  much  earnestness  that 
this  assignment  is  void,  because  no  means  of  enforcing  the 
trusts  against  the  assignees  exist  in  the  local  jurisdiction.  It  is 
said  that  the  only  ground  upon  which  assignments  for  the  bene- 
fit of  creditors  are  supported  is,  that  Courts  of  Equity  can  com- 
pel the  fair  and  faithful  execution  of  the  trusts  they  create. 
But  as  Huth  &  60.  English  creditors,  could  not  go  before  the 
American  authorities,  they  would  be  without  any  relief.  As 
this  is  a  matter  of  local  law,  pertaining  to  the  lex  loci  contractus, 
the  Appellant  should  show,  as  against  an  assignment  seemingly 
otherwise  authorized,  the  existence  of  this  cause  assigned  for  its 
invalidity.  It  is  not  to  be  presumed  a  priori,  that  any  system  of 
jurisprudence  could  be  so  defective  as  to  withhold  some  remedy 
for  so  flagrant  a  breach  of  duty,  as  the  refusal  to  c(»nply  with 
the  obligations  of  such  a  trust.  We  think  the  point  is  not  sus- 
tained. So  far  as  these  Consular  Courts  exist  at  all,  as  such 
they  are  Courts  of  the  United  States,  into  which,  by  the  general 
law,  an  alien  friend  may  enter  for  redress  against  a  citizen  of 
fbs  country  of  which  the  Court  is  an  appendage.    Mr.  Cushing 
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places  this  subject  in  a  very  clear  light  He  sajs:  **  The  Chinese 
will  go  into  the  United  States  Consular  Court  as  plaintiff,  and 
that  Court  will  take  jurisdiction  of  the  defendant  as  an  Ameri- 
can; and  where  the  demand  is  by  an  American  against  a 
Chinese,  the  former  must,  of  necessity,  be  content  witti  such 
judicial  or  executive  action  of  the  Chinese  GoYermooent  in  the 
premises  as  appertains  to  their  institutions,  and  as,  by  application, 
may  be  required  on  the  part  of  the  United  States. 

As  to  the  other  cases,  that  of  controversies  occurring  in  China, 
between  citizens  of  the  United  States,  and  subjects  of  any  other 
(christian)  government,  the  treaty  provides  that  the  same  'shall 
be  regulated  by  the  treaties  existing  between  the  United  States 
and  such  governments,  respectively,  without  interference  on  the 
part  of  China.'     (Art.  25.) 

Now,  we  have  no  special  treaty  with  any  of  these  govern- 
ments on  this  point,  nor  is  any  needed,  or  necessarily  required, 
or  intended  by  stipulation  under  consideration.  With  all  wa 
have  treaties  of  amity,  or  of  ordinary  commercial  and  aodal  inter- 
course, and  that  sufBces  to  meet  the  exigency. 

By  the  tenor  of  those  treaties,  as  they  are  construed  by  the 
law  and  usage  of  nations,  an  Englishman  has  the  right  to  sue  a 
resident  of  America,  or  an  American  a  resident  Englishman,  ai 
alien  friend,  in  all  places  wherever,  respectively,  the  jurisdictioii 
of  the  other  country  exists  locally,  and  is  complete  as  to  subject 
matter,  persons,  and  remedial  forma*  (Fosliz,  Dr.  Intern,  Privai 
Tit  11,  Ch.  2.) 

The  jurisdiction  of  the  United  States  is  complete,  aa  to  their 
citizens  in  China,  and  the  jurisdiction  of  Great  Britain  is  com- 
plete as  to  her  subjects  in  China.  That  the  jurisdiction  in  ead 
case  is  exterritorial  —  that  in  China  it  is  excepted  from  the  local 
territoriality,  and  that  it  is  outside  of  the  territoriality  of  either 
Great  Britain  or  the  United  States  —  is  a  fact  wholly  immaterial 
to  the  question.  It  is  a  question  free  of  all  doubt  on  principles 
of  international  right,  and  subject  only  to  the  Bm^  inquiry 
whether  the  given  country,  each  proceeding  in  eatabliahed  legal 
forms,  by  whatsoever  authority  such  forms  be  established,  has 
conferred  on  its  Courts  of  justice  in  China  jurisdiction  ad  loe, 
or  whether  that  remains  to  be  done. 

Here,  again,  tb»  statute  is  explicit  and  ample.    It  confezs  on 
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the  Consular  Courts  jurisdiction  of  *  aU  cxnl  cases  arising  raider 
said  trealy/  A  demand  of  an  Englishman  against  an  American 
is  a  civil  case  arising  under  the  treaty,  as  we  see. 

Therefore  a  suit  may  be  brought  by  the  Englishman  against 
flie  American  in  the  Consular  Court  of  the  United  States,  as, 
undoubtedly,  in  the  Consular  Court  of  Great  Britain,  it  may,  con- 
sistently with  public  law,  be  brought  by  an  American  against  an 
Englishman. 

If  the  Englishman  were  within  the  territorial  jurisdiction  of 
the  United  States,  he  might  sue,  but  would  also  be  subject  to 
suit,  in  the  local  Courts,  as  the  American  might  and  would  be  in 
England.  (PcbKx,  Ubi  Supra.)  Nay,  a  suit  would  lie  in  the 
Courts  of  Great  Britain  or  the  United  States,  between  residents, 
both  being  aliens  in  the  country.     (Foelix,  Ubi  Supra.)'' 

The  regulations  adopted  by  the  Consular  Courts  of  the  United 
States  are  made  part  of  the  case.  The  second  rule  provides  Hiat 
^  when  a  citizen  of  the  United  States,  who  is  a  resident  in  China, 
or  any  subject  of  the  Emperor  of  China,  or  the  ciidzen  or  subject 
of  any  other  State  or  natioen,  may  have  a  right  to  bring  suit 
against  a  dtieen  of  the  United  States,  in  the  United  States  Con^ 
snlar  Court  in  China,^  etc.,  etc.  If  Huth  ft  Co.  being  English- 
men by  residence,  wished  to  sue  such  of  these  assignees  as  were 
Englishmen,  residing  in  China,  in  respect  to  this  assignment,  we 
presume  there  would  be  no  doubt  that  the  local  jurisdiction  of 
€hreat  Britain  in  China,  which  seems  to  be  similar  to  ours^  would 
be  competent  to  afford  adequate  relief. 

Having  reached  the  conclusion  that  the  law  governing  this  aa^ 
signment,  and  determining  its  validity,  is  the  common  law,  it 
remains  to  consider  the  objections  urged  against  it  in  connection 
with  that  system.  We  understand  by  the  ''common  law,''  as 
used  in  the  Act  of  Congress,  and  applied  to  the  arbitrament  of 
controversies  between  citizens  of  the  United  States,  that  general 
body  of  law,  which,  as  Judge  Marshall  expresses  it,  is  consti- 
tuted ''by  those  general  principles  and  lliose  general  usages 
whidi  are  to  be  found,  not  in  the  legislative  Acts  of  any  particu- 
lar State,  but  that  generally  recognized  and  long  established 
law  which  forms  the  substratum  of  tiie  laws  of  every  State,"  t.  0. 
eveiy  State  carved  out  of  the  British  Colonies.  We  may  look 
to  American  as  well  as  English  books,  and  to  American  as  well 
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as  English  jurists,  to  ascertain  what  this  law  is,  for  neither  Qye 
opinions  nor  precedents  of  judges  can  be  said,  with  strict  pro- 
priety, to  be  the  law  —  they  are  only  evidence  of  law.  Mr.  Gush- 
ing, in  the  same  opinion  from  which  we  have  quoted,  (VoL  H, 
604,  Opinions  of  Attorney-General,)  says:  "By  'common  law,' 
(in  the  Act  of  1848,)  is  intended  fliat  law  which  is  to  be  found 
in  the  decisions  of  the  Courts  of  Justice  of  the  United  States, 
both  Federal  and  State,  as  distinguished  from  that  law  which  is 
found  in  the  statute  law  of  the  United  States  and  of  the  States." 
And  this  language  is  incorporated  in  the  Begulations  by  Com- 
missioner McLane. 

The  Appellants  claim  that  the  assignment  by  this  common  law 
is  void  upon  its  face,  for  several  causes  which  will  be  examined 
hereafter.  But  the  Bespondents  say,  by  way  of  answer  in  Kmine, 
that  this  matter  is  foreclosed,  because  the  Consular  Courts  at 
Canton  passed  upon  this  question  in  a  controversy  there  pend- 
ing, in  which  case  the  Consul,  ICr.  0.  H.  Perry,  held  that  the 
assignment  was  valid.  It  is  urged  that  the  decision  of  this  Court 
is  as  conclusive  of  the  questions  of  local  law  decided  as  would 
be  that  of  any  other  Court  as  to  the  law  of  its  jurisdiction.  There 
would  be  more  force  in  this  argument  if  the  Consular  Court  were 
the  highest  judicial  Court  of  the  jurisdiction,  but  it  seems  that 
an  appeal  lies  from  the  Consul  to  the  United  States  Commissioner. 
And  we  are  not  aware  that  the  rule  which  aecoids  the 
force  of  definitive  exposition  of  the  local  law  to  the  decision 
and  judgment  of  the  Courts  of  the  local  jurisdiction  has 
ever  extended  so  far  as  to  give  that  sanction  to  the  judgment  of  a 
subordinate  tribunal  of  the  municipalily  or  territory.  The  dedaion 
of  the  Consul  is,  doubtless,  entitled  to  some  weighty  but  we  are 
not  prepared  to  hold  it  as  conclusive  of  the  general  question  ad- 
judicated by  him.  We  proceed  to  consider  the  objections  to  tiliis 
instrument : 

1.  That  it  is  not  the  deed  of  Nye,  or  Nye  Brothers  ft  Co.  but 
it  is  the  paper  of  the  Consul,  Nye  meidy  signing  his  name  in 
attestation  of  the  act  of  the  Consul. 

We  think  there  is  no  weight  in  this  objection.  In  order  to 
make  a  trust  it  is  enough  tiiat  the  trust  be  declared  by  the  party 
to  be  dxarged  and  signed  by  him —  this  seems  to  have  been  done. 

2.  ''That  it  is  the  act  of  O.  Nye,  Jr.  alone.''    But  it  puiports 
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to  be  the  act  of  the  firm^  and  is  signed  in  the  firm  name.  It  is 
urged  that  there  was  no  delivery  shown.  But  this  may  be 
inferred  from  the  acts  done  and  the  nature  of  the  transaction, 
the  claim  made  under  the  trust,  the  possession  of  the  paper  and 
of  the  property.  This  is  not  a  deed;  it  is  a  mere  parol  assign- 
ment and  trust  We  are  not  aware  of  any  rule  requiring  a  deliv- 
ery, as  in  formal  deeds,  as  necessary  in  such  cases.  The  making 
of  the  trast  and  its  acceptance  are  sufiScient,  especially  if  accom- 
panied or  followed  by  the  possession  of  the  property.  As  no  con- 
ditions are  imposed  on  the  creditors,  an  acceptance  by  them  is 
presumed  upon  the  general  principle  that  a  party  is  presumed 
to  assent  to  acts  done  for  his  benefit.  (Nicholl  t.  Uwnford,  4 
John.  Ch.  622;  Burr,  on  As.  308.) 

3.  It  places  the  indiyidual  creditors  of  Nye  on  a  par  with  the 
firm  creditors  in  the  distribution  of  the  firm  assets.'' 

We  do  not  so  construe  the  paper.  It  is  true  the  assignment  is 
of  the  property  of  G.  Nye,  and  of  the  firm,  for  the  payment  of 
his  indiyidual  debts  and  the  debts  of  the  firm.  But  the  assign- 
ment must  be  taken  and  the  property  administered  in  reference 
and  according  to  the  rules  of  law  prevailing  in  the  place  of  con-* 
iaract,  and  one  of  the  rules  of  equity  jurisprudence  is,  that  the 
individual  property  must  go  to  the  individual  creditors  in  priority 
to  the  firm  creditors,  and  firm  assets  must  go  to  the  firm  cred- 
itors in  priority  to  the  individual  creditors  of  a  partner;  and  ihere 
18  nothing  in  the  language  of  this  deed  which,  when  taken  in 
connection  with  the  principle,  indicates  or  would  give  effect  to  a 
contrary  construction.  Nor  do  we  concede  that  the  misdirec- 
tion of  the  property,  which  might  be  corrected  in  equity,  would 
ipsa  facto  vacate  the  deed,  though  it  is  not  necessary,  nor  do  we 
decide  the  point 

4.  Nor  is  the  trust  void,  as  alleged,  because  it  is  not  more  fully 
or  particularly  declared.  A  trust  of  assets  or  property  for  cred- 
itors of  itself  suggests  specific  and  well  defined  duties,  and  im- 
poses'  specific  and  well  defined  obligations  upon  the  Trustees. 
They  are  to  hold  and  take  care  of,  sell,  and  dispose  of  the  prop- 
erty, so  as  to  convert  it,  with  convenient  speed,  into  money,  and 
distribute  and  pay  the  proceeds  over  to  those  entitled.  TMs 
duty  and  this  responsibility  would  not  have  been  more  plainly 
enjoined  or  created  by  eijJress  language,  giving  in  detail,  the 


288  SUPBEMB  COURT— APRIL  TERM,  1869. 

Forbes  «t  dil.  «.  BcaiuMlL 

course  of  xnanagemeiit  and  direction  of  the  subject  of  the  trust 
What  is  TBgne  in  the  contract  is  made  certain  by  the  law,  and 
both  are  to  be  taken  together. 

5.  We  think  the  objection  that  the  assignment  was  revocable 
is  not  well  taken.  After  the  assignees  had  taken  possession  of 
the  property,  the  title  and  trust  became  fixed  and  ezecnted,  and 
it  was  not  in  the  power  of  the  assignors  to  defeat  or  affect  it. 

6.  The  objection  to  the  style  of  designating  the  Trustees  is  not 
well  founded.  The  Trustees  must  be  designated,  but  whether 
by  a  firm  nam^  or  the  individual  name  is  not  material,  if  the 
language  nsed  be  such,  as  witii  certainty,  to  indicate  the  persona 
who  are  nominated  as  Trustees.  It  is  not  necessary  that  all  the 
Trustees  should  assent  to  act  as  such.  The  presumption  is  of 
assent;  and  the  assent  of  one  is  enough  to  giye  effect  to  the  trust, 
though  the  rest  expressly  repudiate.  (2  Eenfs  Com.  533,  Notes 
and  Cases  there  cited.) 

7.  The  want  of  a  schedule  of  the  property  is  aometimes  re- 
garded as  a  circumstance  of  fraud,  but  the  absenoe  of  a  schedule 
has  never,  we  believe,  been  held  sufficient  of  itself  to  avoid  a  oon« 
veyance  of  this  sort 

8.  The  next  proposition  is,  that  the  deed  ia  inoperative  be- 
cause one  partner  has  no  power  to  make  an  assignment  of  the 
firm  property  without  tiie  assent  of  the  other  partners. 

It  seems  iliat  G.  Nye,  Jr.  waa  the  only  resident  partner  at 
Canton,  and  on  the  eve  of  some  protested  bills  returning  from 
London,  made  this  assignment  without  consulting  his  aaaociates. 
It  is  not  easy  to  reconcile  all  the  authorities  upon  this  subject, 
and  able  jurists  seem  divided  in  opinion  in  regard  to  it  We 
think  the  weight  of  authority  is  in  favor  of  the  power.  The  cjise 
of  Harrison  v.  Sterry,  (5  Cranch,  289,)  expressly  affirms  it,  and 
the  facts  of  that  case  are  very  analogous  to  this.  In  Anderson  v. 
Tompkins,  (1  Brock.  458,)  Ch.  J.  Marshall  reaffirms  the  doctrine. 
DecJcard  v.  Case,  (6  Watts,  23,)  is  the  same  way.  The  reasoning 
of  Mr.  Justice  Rogers  states  with  great  clearness  the  principle 
on  which  the  doctrine  rests.  He  says:  ^' It  is  a  general  prin- 
ciple  of  the  law  of  partnership  that  the  partners  are  bound  by 
what  is  done  by  each  other  in  the  course  of  the  partnership  busi- 
ness. They  are  considered  as  virtually  present  at  and  sanction- 
ing the  contracts  they  singly  enter  into  in  the  course  of  trader 
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and  each  is  vested  with  the  authority  to  act  at  the  same  time  as 
principal  and  as  the  authorized  agent  of  his  copartner. 

Among  the  powers  most  ordinarily  exercised  by  partners  is 
the  jus  disponendi,  or  the  power  which  each  partner  has  individ- 
ually of  disposing  of  the  joint  stock  or  merdiandise.  When  the 
assignment  is  bona  fide,  I  cannot  doubt  the  power  of  one  partner 
to  transfer  the  whole  as  well  as  a  part  of  the  partnership  effects/' 
This  doctrine  was  reaflBrmed  by  the  same  Court  in  Hennessy  v. 
Siate  Bank,  (6  Watts  &  Serg.  310.)  The  able  and  learned  author 
on  Contracts  and  on  Mercantile  Law  and  Partnership^  after  col- 
lecting all  the  American  cases  on  this  question^  concludes:  ^'If 
necessary  for  the  protection  of  creditois^  an  assignment  of  all 
the  personal  property  to  a  Trustee  for  their  benefit  by  one  part- 
ner, if  his  copartner  is  absent  and  cannot  be  consulted  in  season^ 
and  has,  either  expressly  or  by  implication,  left  to  him  the  sole 
management  of  the  business,  is  valid."  (Parson's  on  Mer.  Law, 
175,  Note  1.) 

It  seems  to  ub  that  the  proof  tends  in  this  case  to  establish 
this  precise  state  of  things.  Situated  in  a  foreign  country,  at  a 
great  distance  from  the  other  partner  redding  tiiere,  we  can 
scarcely  conceive  a  condition  in  which  the  implication  of  the 
largest  discretion  ever  confided  to  a  partner  would  more  prop- 
erly result.  The  other  partners  do  not  seem  to  complain.  In- 
deed, there  is  some  evidence  of  their  subsequent  express  assent, 
and  the  particular  exigenqr  existing  appears  to  be  sufiicient  to 
have  authorized  the  action  of  the  acting  partner. 

We  have  already  extended  this  opinion  to  such  length  as  for- 
bids a  detailed  examination  of  oilier  points.  W«  have  examined 
those  not  especially  noticed,  and  must  content  ourselves  with  merely 
announcing  the  conclusions  to  which  we  have  arrived,  which  are 
in  accordance  with  those  of  the  Judge  below. 

The  last  point  to  be  noticed  is,  the  charge  of  fraud  m  fact  The 
Judge  has  passed  upon  those  matters  of  proof,  and  we  see  nothing 
to  restrain  us  to  reverse  his  judgment  upon  them. 

The  appointing  of  Nye,  Jr.  as  Agent,  with  some  compensa- 
tion —  the  allotting  of  some  furniture  to  the  wife  —  the  want  of  a 
schedule,  and  the  control,  such  as  it  was,  exercised  over  the  joint 
affairs  by  Nye  after  the  assigmhent,  do  not,  in  the  absence  of 
any  proof  of  original  fraudulent  design,  irniaa  €f«n  a  presump- 

you  ziii.— la 
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tion  of  fraud,  in  fact,  when  all  the  circumstances  are  con- 
sidered. Some  of  these  Biispicions  circumstances  are  explained 
—  the  schedule  was  subsequently  made ;  there  would  seem  nothing 
very  suspicious  in  getting  a  partner  conducting  a  large  firm, 
whose  business  was  extensive  and  complicated,  to  assist  as- 
signees in  bringing  the  assets  to  profitable  account;  to  aid  in 
collections  and  settlements  and  explaining  the  affairs;  and  the 
compensation  was  necessary,  probably,  to  get  the  services  of  a 
bankrupt  who  seems  to  have  surrendered  all  his  property;  the 
compensation  seems  not  extravagant;  the  furniture  was  allowed 
the  wife  at  the  instance  of  many,  perhaps  the  majority,  of  the 
creditors,  and  there  is  no  proof  that  these  subsequent  acts,  of 
benefit  to  Nye  or  his  family,  by  the  assignees  were  promised,  or 
even  contemplated,  at  the  time  of  the  assignment.  We  could 
not,  upon  such  evidence,  infer  a  fraud  which  is  not  presumed  to 
exist  by  the  law,  much  less  do  we  feel  disposed  to  overturn  the  de- 
cision of  the  Court  below  upon  the  facts  on  such  proofs. 

It  is  unnecessary  to  criticise  the  findings.  Enough  is  found 
to  which  we  see  no  good  exception,  to  justify  the  conclusion, 
viz.:  the  validity  of  the  deed;  the  possession  of  the  assignees; 
no  fraud  in  fact;  the  levy  and  seizure  by  the  defendant,  and  the 
value. 

Judgment  afibmed. 


CTJETIS  V.  THE  COUNTY  OF  SACBAMENTO. 

Pbiob  to  the  Consolidation  Act,  the  Recorder  of  the  City  of  Sacramento  was 
entitled  to  collect  the  same  fees  as  a  Justice  of  the  Peace  for  senrlces  In 
criminal  cases;  but  he  was  bound  to  pay  them  over  to  the  City  Treasurer. 

finch  Recorders  are  not  within  Art  6,  Sec.  2,  of  the  Constitution  inhibiting 
Judicial  officers,  except  Justices  of  the  Peace,  from  taking  fees. 

The  Constitution,  when  It  exempted  Justices  from  the  operation  of  this  re- 
straint meant  to  exempt,  also,  those  by  whatever  name  called,  who  are  In- 
trusted with  the  duties  assigned  by  the  law  to  those  officers. 

Under  the  Consolidntlon  Act  of  1858  —  query:  What  becomes  of  the  Indebted- 
ness of  the  County  of  Sacramento  to  the  City  of  Sacramento  for  the  services 
of  the  Recorder  in  criminal  cases  under  the  laws  of  the  State? 

Appeal  from  the  Sixth  District* 

From  Aprils  1853^  to  Aprils  1856,  the.  defendant  acted  as  Be-. 
corder  of  the  City  of  Sacramento,  and  during  the  interral  there 
were  had  before  him  one  thousand  nine  himdred  and  tiiirty* 
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eeven  convictions  for  criminal  offenses,  prosecuted  far  and  in  the 
name  of  The  People  of  the  State  of  California,  TJpbri  the  judg- 
ments,  executions  issued  against  the  defendants  for  costs,  and, 
upon  such  executions,  there  were  returns  of  nulla  bona.  The  de-* 
f endant  claimed  three  dollars  fee  on  each  of  said  convictions  against 
the  Cotmty  of  Sacramento,  and  presented  his  claim  for  allowance 
to  the  Board  of  Supervisors,  and  they  rejected  it 

Judgment  for  defendant — plaintiff  appeals. 
P.  L.  Edwards,  for  Appellant. 

1.  Appellant  acted  under  express  statutes,  and  was,  pro  %ae 
vice,  a  Justice  of  the  Peace.  (Comp.  Laws,  966,  Sec.  36.)  *Re- 
corders  of  cities  are  magistrates.  (Id.  436,  Sec.  103.)  For  defini- 
tion of  magistrate  and  peace  oflBcer,  see  p.  511,  Sees.  686,  686. 
2.  As  Justice  of  the  Peace,  Appellant  was  entitled  to  the  fees 
claimed.  (Comp.  Laws,  612,  Sec.  692t694;  512,  Sec,  688;  728, 
Sec.  33;  Wood's  Digest,  452,  453,  Sec.  14.)  3.  There  is  a  broad 
distinction  between  acts  done  by  a  municipal  officer  in  his  muni- 
cipal capacity,  and  those  done  by  him  ex  officio  as  Justice  of  the 
Peace.  All  fees  collected  by  him  un&er  an  ordinance,  are  paid 
to  the  city.  (Comp.  Laws,  964,  Sec.  29.)  The  city  paid  Appel- 
lant for  services  as  Recorder,  but  not  for  his  services  to  the 
State  as  Justice  of  the  Peace.  (Bright  y.  Supervisors  of  Chenango, 
18  Johns.  243 ;  MaJlory  v.  Supervisors,  etc.  2  Cow.  531 ;  Double- 
day  V.  Supervisors,  etc.  Id.  532;  4  Bac.  Ab.  166;  Bouvier  Law 
Die.  Title,  Fees  and  Costs.)  As  to  the  constitutional  question, 
although  the  Appellant  was  Judge  of  a  Municipal  Court,  he  was 
more,  for  he  was,  virtute  officii,  also  a  Justice  of  the  Peace  as  to 
criminal  cases  arising  in  the  city. 

B.  F.  Morrison,  District  Attorney,  for  the  Respondent 

1.  By  the  act  of  1853,  a  Justice  of  the  Peace,  Mayor,  or  Recorder, 
can  claim  compensation  in  criminal  cases,  where  they  have  power 
to  render  final  judgment,  only  while  acting  as  Examining  or 
Committing  Magistrates.  (Comp.  Laws,  511,  Sec.  688.)  The 
services  for  which  compensation  is  claimed,  are  not  provided 
for  in  this  section.  They  were  not  oases  wherein  the  Re- 
corder was  to  examine  and  discharge,  or  hold  the  defendants 
to    answer,    but    cases    in    which    he    had    final    jurisdiction. 


292  SUPREME  COURT  — APRIL  TERM,  1859. 

Cnrfefai  •.  Coxmtj  o£  Sacramento. 

with  power  to  render  judgment  of  fine  and  imprisonment.  2. 
The  act  of  1855,  giving  Justices  of  the  Peace  three  dollars  for 
trying  as  well  as  examining  each  criminal  case,  does  not  apply 
to  Recorders.  (Wood's  Dig.  440,  Sec.  17.)  3.  The  compensa- 
tion of  Recorders  is  to  be  fixed  by  the  charter,  or  when  not  so 
fixed,  by  the  government  of  fheir  respective  cities,  to  be  paid  by 
such  cities.  (Wood's  Dig.  156,  Sec.  76.)  And  all  fees  must  be 
paid  to  the  cily.  (Wood's  Dig.  325,  Sec.  695.)  Again,  the  Court 
of  which  the  Appellant  was  a  Judge,  was  a  Municipal  Court,  con- 
templated by  the  Constitution,  and  he,  being  a -judicial  officer, 
cannot  claim  any  fees  against  the  county.  (Constitution,  Art.  6, 
Sees.  1,  2.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court -^Tebry,  C.  J. 
concurring. 

The  Appellant  was  Recorder  of  Sacramento  City,  and  as  such, 
daims  that  the  county  is  indebted  to  him  for  fees  due  him  for 
convictions  made  by  him  of  divers  criminals,  prosecuted  under 
the  laws  of  the  State.  The  only  question  presented  by  the  reo> 
ord  is,  whether  he  is  to  b^  considered  as  a  Justice  of  the  Peace 
in  respect  to  this  claim,  and  is  entitled,  as  if  he  were,  to  the  fees. 

It  seems  that  the  charter  of  the  city  of  Sacramento,  (C.  L. 
966,  Sec.  35,)  provided  that  the  Recorder  **  should  exercise  all 
the  powers  of  a  Justice  of  the  Peace  in  regard  to  offenses  com- 
mitted within  the  city  limits,  subject  to  all  the  rules  governing 
Justices  of  the  Peace,  and  have  power  to  administer  all  oaths  known 
to  the  law.'' 

The  general  Act,  (C.  L.  512,  Sec.  693,)  declares,  "The  fees  al- 
lowed to  Justices  of  the  Peace,  and  other  ofiicers  having  the  juris- 
diction of  Justices  of  the  Peace,  ♦  ♦  ♦  shall,  when  the  de- 
fendant is  convicted,  be  considered  and  recovered  against  him 
as  costs  in  the  suit,  and  be  collected  in  like  manner  as  costs  in 
dvil  cases.'^  The  next  section  seems  to  be  equally  indicative  of 
the  legislative  construction,  that  Recorders  were  embraced  within 
the  purview  of  the  statute  allowing  fees  to  Justices. 

By  the  Act  of  the  10th  April,  1855,  a  Justice  is  allowed  a  fee 
of  three  dollars,  for  services  and  proceedings  before  him  in  crim- 
inal action  or  proceedings  whether  on  examinatiou  or  triaL  (Wood's 
Dig.  452,  Sec  14.) 
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By  another  Act^  (0.  L.  7285  Sec.  33^)  it  is  provided  that  where 
a  fee  is  allowed  to  one  olBoer^  the  same  fee  shall  be  allowed  to  the 
other  oflScers  ,for  the  performance  of  the  same  services  when  such 
officers  are  allowed  by  law  to  perform  such  8ervicefl>  and  fiie 
oompensation  is  not  gpeciflcally  fixed. 

The  Act  of  1868,  (C.  L.  511,  Sec  688,)  provides  ''that  the 
magistrate,  if  he  be  a  Justice  of  the  Peace,  or  a  Mayor,  or  a  City 
Becorder,  may  receive  for  all  the  proceedings  before  hun  to,  and 
including  his  decision  upon,  the  question  of  discharging  the  de* 
fendant,  or  holding  him  to  answer,  three  dollars;  for  taking  bail 
after  a  commitment  by  another  magistrate,  one  dollar.  By  see* 
tion  693,  of  the  Act  of  1853,  (C.  L.  612,)  ''the  fees  allowed  to 
Justices  of  the  Peace,  and  other  officers  having  the  jurisdiction 
and  authority  of  Jultiees  of  the  Peace,  Clerks,  Peace  Officers, 
and  District  Attorneys,  shall,  when  the  defendant  is  convicted, 
be  considered  and  recovered  against  him  as  costs  in  the  suit,  and 
be  collected  in  the  same  manner  as  costs  in  civil  cases.'' 

Section  694.  "The  fees  allowed  a  Shc^rifif,  *  ♦  Magistrate, 
etc.  in  cases  where  the  defendant  is  acquitted,  or  where,  being 
committed,  he  is-  unable  to  pay  the  costs,  shall  be  county  charges, 
and  shall  be  audited  snd  paid  in  like  manner  as  other  charges 
against  the  county.*' 

By  Section  696  it  is  said:  '^Whenever  any  officer,  except  Dis* 
trict  Attorneys,  mentioned  in  this  Act,  receives  a  salary,  he  shall 
account  for,  and  pay  to  the  Treasurer  of  the  city  of  which  he  is 
an  officer,  all  fees  collected  by  him  under  the  provisions  of  iliis 
Act.** 

It  is  contended  that  under  the  688th  Section  of  this  Act,  the 
charge  of  three  dollars  could  only  be  made  when  ttie  defendant 
was  discharged  or  held  to  bail,  not  when  he  was  convicted.  We 
do  not  so  understand  it  We  can  see  no  reason  for  such  discrimi- 
nation, which  seems,  moreover,  to  be  denied  by  the  694th  Section, 
and  the  whole  Act  must  be  taken  together.  Nor  do  the  words 
require  so  unnatural  a  construction.  The  charge  was  designed  to 
comprehend  the  fee  for  all  proceedings  on  the  trial,  and  to  leave 
no  room  for  doubt  as  to  Hie  services  comprehended,  the  words 
were  added,  *' including  his  decision  upon  the  question,"  etc. 
But  these  words  did  not  limit  the  fee  to  cases  in  which  the  de* 
dsion  on  discharging  or  holding  to  bail  was  made.    The  trouble 
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was  at  least  as  great  for  convictiBg  as  diseliaTgiiig  or  bailing* 
and  the  charge  was  to  be  for  the  prooeedings^  however  tiiey 
resulted. 

The  point  is  made  that  the  Beoorder  is  a  jndidal  officer,  and 
the  Constitution  inhibits  him  from  taking  fees.  Bnt  we  tiiink 
the  Constitntion  did  not  contemplate  this  class  of  officers  as  sub- 
jects of  this  inhibition.  As  a  mere  subordinate  officer  of  the 
oorporation,  to  carry  into  effect  its  by-laws  or  ordinances,  he  is 
less  in  dignity  than  a  Justice  of  tiie  Peace,  and  cannot  be  com- 
prehended by  a  provision  which  expressly  excludes  Justices; 
and  we  think  that  the  mere  addition  of  the  duties  of  Justices  in 
respect  to  criminal  matters,  has  no  effect  in  depriving  the  office 
of  the  same  qualities  in  this  respect  as  that  of  Justice.  Besides, 
as  to  all  this  matter,  he  is  really,  and  in  fact,  a  Justice  of.  the 
Peace;  and  the  Constitution,  when  it  exempted  Justices  from 
the  operation  of  this  restraint,  meant  to  exempt  all  those,  by 
whatever  name  called,  who  are  intrusted  with  the  duties  assigned 
by  the  law  to  those  officers. 

It  is  difficult  to  see  why  officers  of  the  peace,  exercising  all 
the  civil  and  criminal  jurisdiction  of  Justices,  should  be  allowed 
to  take  fees,  and  subordinate  officers  to  Justices  should  not,  when 
they  exercise  a  portion  only  of  the  powers  of  Justices.  Indeed* 
under  the  old  charter,  the  Becorder  was  no  more  than  a  Justice 
of  the  Peace,  administering  the  local  ordinances  of  a  municipal 
body,  except  for  this  addition  to  the  power  and  dignity  of  his  office, 
given  in  tiie  section  quoted. 

We  have  no  doubt  that  this  is  the  proper  construction  of  the 
law.  But  we  do  not  see  that  it  can  be  of  any  substantial  benefit 
to  the  Appellant.  For  by  Section  695  of  the  Statute  it  is  ex- 
pressly provided  that  the  officers  mentioned  in  the  Act,  (which 
includes  the  Becorder,)  except  District  Attorneys,  when  they 
receive  salaries,  shall  account  for,  and  pay  to  the  Treasurer  of 
the  city,  the  fees  received.  The  Becorder  was  a  salaried  officer 
of  the  cit^.  If  he  received  these  fees,  he  held  them  only  in 
trust  for  the  city,  to  be  paid  by  him  into  its  treasury.  Beally, 
the  money  belongs  to  the  city,  and  the  officer  was  only  its  agent 
for  collection  and  payment.  An  ingenious  argument  has  been 
made  by  the  counsel  for  Appellant  to  show  that  this  section 
does  not  apply  to  the  fees  received  by  the  Becorder  as  Justice, 


SXTPEEMB  €OTJBT  — APRIL  TERM,  1869.  295 

FT  

Riddle  «.  Baker. 

but  only  to  such  fees  as  he  received  by  yirtue  of  his  municipal 
oflBce.  But  we  see  no  reason  for  the  distinction.  These  duties 
are  imposed  by  the  law  creating  ttie  office;  a  salaTy  is  fixed  for 
the  whole  services  to  be  rendered;  the  law  makes  no  qualification, 
but  is  general  in  ite  terms,  those  terms  embracing  in  their  natural 
meaning  the  entire  subject  The  section  is  found  in  the  law  pro^ 
▼iding  fees  for  these  very  services.  We  see  no  provision  for  any 
fees  to  be  paid  to  the  Becorder  except  these,  and  Section  695,  ex- 
pressly exempting  one  officer,  would  seem  to  imply  very  strongly 
that  none  others  were  to  be  exempted* 

The  effect  of  the  whole  Act  is  to  give  this  charge  in  favor  of 
the  city  against  the  county,  in  consideration  of  the  ofiicer  paid 
by  the  city  doing  this  service  for  the  county.  A  curious  question 
now  arises:  What  is  to  become  of  the  indebtedness  of  the  county 
on  this  score  to  the  dtyF  The  Consolidation  Act  of  1858  destroys 
the  old  city  corporation,  and  vests  its  rights  of  property  in  the  con* 
Bolidated  government. 

The  beneficial  right  not  being  in  the  Appellant,  we  see  no  use 
in  remanding  the  case,  for,  under  the  circumstances,  it  would 
seem,  if  he  were  entitled,  at  this  late  day,  to  receive  the  money 
as  agent  of  the  old  city  government  or  as  Trustee  for  it,  the 
city,  through  her  present  representatives,  might  insist  on  the 
right  to  retain  the  money,  or  secure  the  funds  in  their 
€fwn  hands.  We,  therefore,  afiirm  the  judgment,  without  costs  to 
citfaer  party. 


RIDDLE  et  ah.  v.  BAKER  st  ah. 

Ak  ftiypeal  lies  from  an  order  eettlnr  aside  a  filial  decree  In  equity  and  grant- 
ing a  rehearing. 

^To  obtain  the  aid  of  Chancery  to  vacate  a  judgment  a  party  must  show  that 
he  has  exhausted  all  proper  diligence  to  defend  in  the  suit  In  which  Judg- 
ment was  rendered.  If  he  relies  on  fraud  and  deception  practised  on  the 
Court  In  managing,  procuring,  and  glTlng,  evidence,  he  must  show  that,  to 
such  practices,  he  was  defrauded  of  Ms  oppQriunity  to  defend,  and  that  his 
defense  would,  otherwise,  have  been  effectual. 

And  the  sureties  on  a  bond,  given  by  the  party  In  the  original  suit,  to  perform 
any  decree  that  might  be  rendered  therein  stand  In  no  better  position..  They 
are  not  parties  to  said  suit,  but  are  bound  absolutely  by  tne  decree,  sub- 
ject, to  the  single  exception  —  that.  If  the  decree  be  procured  by  collusion 

between  plaintiff,  their  principal,  and  the  defendant,  they  are  not  bound. 

Vhe  matter  relied  on  in  the  bill  in  thia  case  could  be  aTailed  of  only  ht  hill  oC 
review,  with  proper  averments. 

AbveaIa  frotii  the  Fourth  District 
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The  facts  ate  sufficiently  stated  in  the  opinion. 

The  bill  was  filed  by  Bartol^  Biddle  &  Eaton^  against  Baker, 
Lockwood^  Baldwin  &  Jenkins.  Subsequently^  by  consent,  others 
were  made  parties  as  having  some  interest  in  the  decree  sought 
to  be  set  aside.  Bill  prayed  an  injunction  against  enforcing  the 
judgment- in  Baker  v.  Biddle,  and  new  trial  in  Baker  v.  Bartol. 
Baker  demurred,  for  want  of  facts  to  constitute  a  cause  of  acti<m» 
and  that  the  Court  had  no  jurisdiction  of  the  subject  of  the  action. 
Subsequently  he  answered,  denying  the  all^ations  of  frau^ 
etc. 

The  case  was  sent  to  a  referee  by  stipulation,  who  reported  a 
judgment  to  the  effect  that  plaintifiEs  were  not  entitled  to  any 
relief  and  that  the  injunction  originally  granted,  restraining  de- 
fendant, Baker,  from  enforcing  the  judgment  obtained  by  him 
against  Biddle  and  Eaton,  be  disscdved. 

Shafters,  Park  &  Heydenfeldt,  for  Appellants:  Isi  The  order 
granting  a  new  trial  was  revisable.  (Prac.  Act>  Sec.  187 ;  6  CaL 
83;  4  Id.  122.)  2d.  This  suit  is  an  attempt  to  reriew  a  decree 
of  the  Supreme  Court,  which  cannot  be  done  without  permission 
of  that  Court.  (Prac.  Act,  Sec.  358;  3  Cal.  214;  6  Id.  192;  6 
Id.  145 ;  Stafford  v.  Bryan,  2  Paige,  46 ;  Southard  et  al.  ▼.  Biusel, 
16  How.  576;  8  Cal.  32.) 

III.  The  complaint  does  not  state  facts  sufficient  to  justify  the 
relief  sought 

This  is  not  an  original  bill  to  impeach  a  decree  for  fraud;  such 
bill  lies  only  where  the  party  has,  by  some  finesse,  been  deprived 
of  his  day  in  Court.  (3  Barb.  619 ;  2  Peere  Wms.  74.)  It  is  a 
bill,  "  not  original  '^  to  review  a  decree  where  the  party  has  had 
his  day  in  Court.  The  bill  does  not  ask  a  new  trial  on  tibe  ground 
of  newly  discovered  evidence.  In  such  bills  the  evidence  and 
the  names  of  the  witnesses  must  be  stated,  with  their  affidavits 
annexed.  (3  Graham  on  New  Trial;  Perry  ▼.  Cochran,  1  Cal. 
180 ;  Bogers  v.  Huie,  Id.  429.) 

No  surprise  is  allied,  nor  could  there  be  any,  for  the  com- 
plaint, in  Baker  v.  Bartol,  averred  the  goods  to  be  worih  forty 
thousand  dollars,  giving  Bartol  full  notice  that  plaintiff,  in  that 
suit,  would  attempt  to  prove  the  very  point  now  complained  of, 
to  wit:    The  excessive  value  put  by  Lockwood  ft  Baldwin  on  the 
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goods.  (Turner  T.  Morriaon,  11  Cal.)  When  new  trials  have  been 
granted  in  equity,  on  the  ground  of  surprise  at  evidence,  the  evi- 
dence has  related  to  some  point  not  definitely  raised  by  Ihe  plead- 
ings. (8  Qra.  1631,  962,  967;  Smith  v.  Morrison,  3  A.  K,  Marsh. 
81;  Burr  v.  Palmer,  23  Vt  264;  6  Cal.  228.) 

A£Snnativdy,  the  bill  claims  a  new  trial  on  the  gronnd  of  per- 
jury by  subornation.  This  is  no  ground,  for  two  reasons:  Ist. 
It  is  not  charged  that  the  witnesses  have  been  convicted  of  perjury. 
(3  Ora.  1469,  Note;  Respass  v.  McOlanahan,  Hard.  Ky.  346; 
Brewer  v.  Bowman,  8  J.  J.  Marshall,  493;  Attorney-General  v. 
Woodkead,  2  Price,  8,  Ex.;  Harrison  v.  Harrison,  9  Id.  84,  Ex.; 
Smith  v.  Lowey,  1  John.  Ch.  320.)  2d.  Perjury  of  the  witnesses 
18  no  defense  to  the  original  suit — Baker  y.  Bartol.  It  simply 
impeaches  their  credit,  and  this  is  no  ground  for  new  trial.  (16 
How.  647;  Livingston  v.  Hubhs,  8  John.  Ch.  126.)  Again:  3d. 
It  is  not  averred  that  the  original  decree  has  been  performed. 
{Wise  V.  Blackly,  2  J.  Ch.  490;  Williams  v.  Mellish,  1  Ves.  117; 
Markly  v.  Band,  12  Cal.)  4th.  No  excuse  is  given  for  not  moving 
for  a  new  trial  in  Baker  v.  Bartol,  or  for  the  non-production  of 
the  evidence  on  the  trial  of  that  suit  (8  Gra.  D.  W.  on  New 
Trials,  1486,  1486;  Phelps  v.  Pedbody,  7  Cal.  60.) 

lY.  Interest  on  the  part  of  the  witnesses,  Lockwood  and  Bald- 
win, is  no  ground  for  new  trial.  {Tovey  v.  Toung,  cited  in  1  J. 
Ch.  323;  Turner  v.  Plaite,  1  Term  Bep.  717.)  Besides,  the  wit- 
nesses were  not  proved  to  be  interested.  (1  Green.  Bv.  Sec.  390 ; 
Ten  Eyck,  5  Wend.)  Again,  the  bill  does  not  state,  nor  does  the 
proof  show,  any  diligence  at  the  trial  to  test  the  competency  of  the 
witnesses  by  examination  on  the  voir  dire,  or  by  cross-examination. 
(1  T.  B.  717.) 

E.  Cook  and  McDougal  £  Sharp,  for  Bespondenti. 

Ist  Biddle  ft  Eaton  were  not  parties  to  the  suit  of  Baker  v. 
Bartol,  and  consequently  are  not  in  a  position  to  ask  a  review  of 
that  decree,  so  far  as  the  parties  are  concerned.  2d.  They  do 
not  aak  to  review  the  judgment  obtained  against  them  at  law, 
but  they  ask  that,  for  reasons  which  came  to  their  knowledge 
after  judgment  againit  them.  Baker  be  enjoined  from  enforcing 
that  judgment. 
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It  is  questionable  whether,  if  they  had  known  the  facts  when 
the  suit  was  brought  against  them,  they  oould  have  set  up  this 
defense  to  an  action  at  law*  But  the  facts  were  not  known  to 
them,  and  if  they  had  been,  they  were  not  obliged  to  make  the 
defense  at  law.    {Lorraine  v.  Long,  6  CaL  452.) 

A  party  has  a  right  to  a  day  in  Court;  these  plaintiffs.  Riddle 
&  Eaton,  have  not  had  theirs.  They  are  not  chargeable  with 
Barters  laches  in  the  original  suit.  The  plaintiffs  were  mere 
sureties  for  Bartol  in  the  original  suit,  and  oidy  liable  as  such  to 
the  extent  of  sureties  for  a  receiver,  or  any  other  naked  surety. 
They  are  not  bound  by  the  decree  against  Bartol.  They  had  no 
opportunity  to  defend  the  original  suit.  They  had  no  power  to 
call  witnesses  and  conduct  the  trial,  and  the  moment  they  ascer- 
tained the  facts  they  filed  their  bill.  {Carmach  ei  als.  v.  The 
Commonwealth,  for  use  of  Boggs,  5  Binney,  184;  see  also  McKeUer 
et  al.  V.  Bowell  &  Campbell,  4  Hawks,  34;  Douglass  v.  Hoivland, 
24  Wend.  53,  and  cases  there  cited;  see  cases  cited  on  page  55; 
also  cases  cited  from  Virginia  and  Ohio;  Beall  v.  Beck,  3  Horr. 
and  McHenry,  Md.  242.) 

Here  was  a  fraud  committed  by  the  obligee  upon  the  obligor 
of  a  bond,  and  it  being  a  fraud  practiced  upon  them  when  they 
were  not  in  a  position  to  guard  against  it,  they  should  be  re- 
lieved. If  Bartol  and  the  plaintiff,  in  the  original  suit,  had  con- 
spired together  to  fix  a  false  liability  upon  the  sureties,  any  judg- 
ment or  decree,  rendered  in  pursuance  thereof,  would  be  set  aside. 
Besides,  the  ^obligation  of  tiie  surety  would  be  void,  independent 
of  any  trial  between  debtor  and  creditor.  {Pidcock  V.  Bishop,  3 
B.  &  C.  605,  reported  in  10  Eng.  Com.  Law  Rep.  276;  Stone 
V.  Compton,  5  Bing.  N.  C.  142 ;  see  also  MiddUton  v.  Lord  Onslow, 
1  P.  Wms.  768;  Cecil  v.  Plaistow,  1  Anst.  202;  Nerot  v.  Wallace, 
3  T.  R.  17;  Knight  v.  Hunt,  5  Bing.  142;  Jackson  v.  Mitchell, 
13  Ves.  581;  Cockshait  v.  Bennett,  2  T.  R.  763;  Jackson  v. 
Lomtis,  4  T.  R.  166;  Stark  v.  Mawson,  1  Bob.  &  P.  286.  See 
observations  of  Buller,  J.  and  Lord  Tenterden,  C.  J.  in  Jones  v. 
Yates,  9  B.  &  C.  532;  Leicester  v.  Rose,  4  East,  372,  overruling 
Friz  v.  Randall,  6  T.  B.  146.) 

Again:  the  decree  against  Bartol  did  not  fix  the  liability  ot 
the  sureties.  Suppose  they  had  just  after  the  decree  against 
Bartol  discovered  the  fraud  they  now  all^e,  and  had  defended 
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upon  that  ground,  could  it  have  been  urged  that  fhej  were  con- 
cluded by  the  decree  against  Bartol^  and  because  he  had  been 
guilty  of  laches  they  could  not  make  a  defense  which  was  a  direct 
fraud  upon  them?  They  xmdertook  only  upon  the  ground  that 
both  parties  would  act  in  good  faith  toward  them,  and  the  decision 
against  Bartol  cannot  affect  their  rights. 

Again:  this  is  not  a  bill  of  review^  and  it  was  not  necessary 
to  apply  to  the  Court  for  leave  to  file  it  or  show  its  performance. 
They  were  not  parties,  and  could  not  apply  for  a  review.  But 
it  is  an  original  bill  filed  for  the  purpose.  (Sanford  v.  Head  it 
Merrill  6  Cal.  298;  1  Sandf.  Ch.  120;  Reizal  v.  Wood,  1  John, 
Ch.  401;  Corneal  v,  WiUon,  3  Littell,  90;  Story's  Eq.  PI.  Sec.  426; 
Comyn  Dig.  Ch.  Chap.  2,  Vol.  2,  p.  36;  Id.  T.  7,  VoL  2,  p.  109; 
Id.  3  M.  Vol.  2,  p.  225;  Id.  3  N.  1,  Vol.  2,  p.  229;  Id.  3  W.  Vol. 
2,  p.  257 ;  Welsh  v.  Barrett,  16  Mass.  379.)  Per  curiam.  "  A  new 
trial  is  granted;  it  appearing  that  the  interest  of  the  witness 
was  not  known  to  the  plaintiff  until  after  the  trial,  and  that  it 
was  known  to  the  defendant,  who  produced  him."  If  good  at 
law  when  discovered  while  the  case  is  in  fieri,  why  not  good  in 
equity  when  discovered,  after  the  law  side  of  the  Court  has  lost 
its  power  to  correct  the  wrong?  (Dobson  v.  Pearce,  2  Ker.  N.  Y. 
156.) 

We  refer  to  the  following  authorities  to  show  that  the  fraud 
in  procuring  a  judgment,  is  not  limited  to  fraud  in  depriving  a 
party  of  his  day  in  Court,  or  indeed  to  any  particular  fraudulent 
contrivance;  but,  as  in  all  other  questions  of  fraud,  depends 
upon  the  circumstances  of  each  particular  case  —  the  circum- 
stances constituting  fraud  being  as  various  as  are  the  devices 
of  ingenious  and  covinous  men.  (Willard^s  Eq.  347;  2  Story's  Eq. 
Juris.  Sees.  875-877,  880-887;  Countess  of  Qainshorough  v.  Clif- 
ford, 2  Peeve  Wms.  424;  Huggins  v.  King,  3  Barb.  616;  7  Paige, 
451-459;  19  Conn.  84-88;  Corneal  v.  Wilson,  3  Littell,  90; 
Reed  v.  Perry,  1  Monroe,  256;  Fish  V.  Lane,  2  Haywood,  342; 
Amiler  v.  Wild,  2  Wash.  Virg.  36-41 ;  Bamsby  r.  Powell,  1  Vesey, 
289;  Chesterfield  v.  Jansen,  2  Vesey,  155;  Mitchell  v.  Harris, 
2  Vesey,  Jr.  135;  Bradish  v.  McQee,  Ambler,  229;  Massell  v. 
Morgan,  3  Brock.  C.  C.  74;  Mitford's  PL  73,  237,  et  seq.) 

The  complaint  in  this  case  is  not  founded  on  surprise.  Nei- 
ther is   the  perjury  of   witnesses,   the  foundation  of   our  biU. 
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False  swearing  does  not  necessarily  give  jnrisdiction ;  but 
where  the  truth  is  snppressed^  or  a  falsehood  stated  by  interested 
witnesses,  acting  in  concert  with  the  party,  and  the  oppo- 
site party,  being  ignorant  of  the  combination,  is  injured  by  such 
covinous  suppression  or  falsehood,  equity  will  give  him  relief. 
Until  the  fact  is  ascertained,  the  subject  of  the  fraud  cannot  take 
advantage  of  it;  whenever  discovered,  the  party  wronged  may 
ask  tHe  aid  of  equity,  and  he  cannot  be  guilty  of  laches,  if  he 
makes  the  appeal  upon  the  first  opportunity.  It  has  been 
said  that  Bartol  had  abundant  opportunity  pending  the  trial, 
to  have  contradicted  the  witnesses  —  Lockwood  and  Baldwin.  AD 
that  appears  on  this  subject,  is  the  fact  that  time  was  given 
to'  Bartol  to  bring  forward  witnesses,  but  who  can  say,  that  when 
Lockwood  and  Baldwin,  the  Clerks  in  the  establishment,  had  thus 
sworn,  it  ^as  at  the  time  practicable  for  Bartol  to  contradict 
them.  The  presumption  is,  that  he  attempted  to  do  so,  but  not 
then  having  the  cue  to  the  true  relations  of  these  witnesses, 
and  being  ignorant  of  the  conspiracy  agaiaat  him,  he  was  dis- 
armed. 

On  the  hearing  the  Eespondent  moved  to  dismiss  the  appeal, 
on  the  ground  that  the  granting  of  a  rehearing  in  equity  was 
not  the  subject  of  review.  The  position  was  conceded,  but  on 
the  cross-motion  to  dismiss  for  want  of  equity,  the  whole  case 
was  considered.  Without  discussing  the  question  we  still  insist 
that  the  appeal  must  be  dismissed  for  the  cause  assigned,  and 
again  refer  to  the  decision  of  this  Court  in  Oray  v.  Eaton,  (5  CaL 
448);  Dominguez  v.  Dominguez,  (7  Id.  426)  ;  8UII  v.  Saunders,  (8 
Id.  286.)  It  was  within  the  discretion  of  the  Court  below  to 
grant  a  rehearing,  either  upon  petition,  or  of  its  own  motion. 
The  rule  in  equity  is,  that  the  cause  shall  go  to  final  decree  before 
review  on  appeal. 

Shaffers,  Park  &  Eeydenfeldt,  in  reply: 

The  bill  is  a  bill  of  review.  The  amended  bill  asks  for  a  new 
trial  in  terms.  It  seems  to  be  conceded  that  if  Bartol  was 
the  sole  plaintiff,  no  relief  would  be  due  him  on  the  facts  al- 
leged, other  than  a  review  in  the  original  suit  The  question 
then  is,  does  the  fact  that  Eiddle  &  Eaton  have  joined  in  fbe 
suit  because  they  are  debtors  in  a  dependent  judgment  enlaxge 
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the  right  of  Bartol  as  against  the  principal  judgment?  The 
question  suggests  its  own  answer.  The  dependent  judgment 
neither  adds  to,  nor  detracts  from,  the  strength  of  the  principal 
judgment  It  gives  to  the  alleged  perjury  of  Lockwood  and 
Baldwin  no  additional  point,  either  in  law  or  morals.  If  the 
perjury  assigned,  in  itself  considered,  is  a  ground  merely  ior  new 
trial,  it  can  make  no  difference  whether  the  relief  on  the  haais 
of  it  is  asked  by  one  or  a  dozen  plaintiffs.  The  reasoning  upon  the 
other  side,  goes  upon  the  assumption  that  the  plaintiffs.  Riddle 
&  Eaton,  have  an  equily  distinct  from  the  equity  of  Bartol,  and 
personal  to  themselyes.  But  they  unite  wi^  Bartol  in  asking 
that  that  judgment  be  reviewed,  and  a.  new  trial  granted  on  the 
ground  of  the  perjury  alleged  in  procuring  ik  The  question  made 
is  controlled  by  tb^  maxim  accessorium  non  dudt  sequitur  suum 
principaie.  Riddle  &  Eaton  count  on  BartoFs  right  —  they  claim 
through  him,  and  they  are  affected  with  his  laches,  they  take  him 
cum  onere,  and  they  can  claim  no  relief  except  such  as  can 
he  claimed  by  him»  viz:  a  review.  Sureties  in  replevin 
and  attachment  bonds,  and  in  bonds  like  that  given  by 
Riddle  &  Eaton,  are  bound  by  judgments  rendered  against  their 
-principals.  We  cannot  reason  from  one  class  of  surety  contracts 
to  another.  Every  contract  is  to  be  enforced  according  to  its 
own  terms.  By  the  contract  of  Riddle  ft  Eaton,  they  agreed  to 
respond,  personally,  to  any  judgment  that  might  be  obtained  against 
Bartol.  When  such  jud^nent  was  obtained,  the  casus  faderis  bad 
arisen. 

This  biU  contains  no  charge  of  collusion  between  Baker  and 
Bartol;  so  that  Douglass  v.  Howland,  (24  Wend.  63,)  has  no  appli- 
cation. So  of  the  otiier  cases  cited.  The  bonds  there  were  not 
to  pay  any  judgment  that  might  be  rendered;  but  that,  if  the 
officer  should  be  guilty  of  neglect,  the  sureties  would  pay  all 
damages,  etc 

Balowin,  J.  delivered  the  opioion  of  the  Court  —  Tbbbt,  0.  J. 

concurring. 

A  preliminary  motion  is  made  by  Respondent  to  dismiss  this 
appeal.  The  ground  ia,  that  the  order  appealed  from  is  not  a 
final  judgment  or  order,  disposing  of  the  merits  of  the  case,  but 
is  only  a  rehearing  in  equity,  which  ia  not  appealable  matter. 


802  SUPEEME  COURT  — APBIL  TERM,  1859. 

Riddle  V.  Baker. 

A  decree,  final  in  form  and  effect,  was  altered  for  the  Appel- 
lants on  the  coming  in  of  the  referee's  report;  and  this  decree 
was,  on  motion  of  the  Respondents,  set  aside.  The  effect  of  this 
order  was  to  give  the  Respondents  a  new  trial.  There  is  no 
substantial  difference  between  a  rehearing  in  an  equity  case  which 
opens  a  decree  and  places  the  case  before  the  Court  for  trial  de  novo, 
and  a  new  trial  in  a  case  at  law,  tried  and  decided  by  the  Couri;. 
The  mode  of  trial  is  the  same,  and  the  effect  of  the  order  the  same 
in  both  cases. 

For  convenience  and  uniformity,  we  have  held  that  the  Prac- 
tice Act,  regulating  proceedings  in  civil  cases,  applies  aa  a  general 
rule,  as  well  to  equity  as  common  law  suits.  The  statute  gives 
a  right  of  appeal  from  orders  granting  or  overruling  motiona' 
for  new  trials;  and  this  is  substantially,  if  not  liteirallyy  socfa  a 
motion. 

The  questions  involved  in  this  dispute  grow  oat  of  this  state 
of  facts:  Cronin  &  Markley,  once  merchants  of  San  FranciacOy 
in  1851  made  an  assignment  of  goods  to  Bartol  ft  McYickar;  the 
assignors  owed  one  Pendleton;  he  assigned  his  claim  to  oua  Baloe^ 
defendant  in  this  suit,  who  held  for  himself  and  one  Jenldns. 
Baker,  in  1854,  filed  his  bill  against  Bartol  —  McYickar  then  be- 
ing dead  —  charging  fraud  in  the  assignment,  and  that  these 
assignees  had  received  over  thirty  thousand  dollars  from  the 
assigned  property  —  goods  —  over  and  above  all  incumbran- 
ces, etc.  which  sum,  it  is  charged,  was,  or  should  be,  subject  to 
the  claim  of  the  plaintiff.  This  claim  had  been  reduced  to  judg- 
ment Bill  prayed  appointment  of  receivers.  The  Court,  by  its 
order,  directed  Bartol  to  submit  to  the  appointment  of  a  receiver, 
or  to  give  bond  to  perform  any  decree  that  might  be  rendered 
against  him.  Bartol  gave  the  bond,  and  plaintiffs  here,  Riddle 
ft  Eaton,  were  his  Sureties.  This  case  was  tried  in  November, 
1855.  Lockwood  and  Baldwin  were  witnesses  on  the  trial,  and 
swore  for  the  plaintiffs,  fixing,  by  their  testimony,  the  value  of 
the  goods  assigned  at  forty  thousand  dollars.  The  case  was 
decided  for  plaintiffs.  Defendants  appealed  to  Supreme  Court; 
decree  afiSrmed.  (See  6  Cal.  483.)  No  stay  of  proceedings  was 
had,  and  Baker,  soon  after  the  decree,  sued  Riddle  ft  Eaton  on 
their  bond;  got  judgment.  Case  appealed  to  Supreme  Court; 
judgment  tiiere  affirmed.     (7  CaL  551.)     After  thia  •ffirm^n^^ 
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the  plaintififa  filed  this  bill,  alleging  that  the  decree  wag  obtained 
on  the  testimony  of  these  two  witnesses,  Lookwood  and  Bald- 
win; that  this  decree  was  procured  by  conspiracy,  fraud,  and 
perjury;  that  the  defendants  secretly  conspired  together  to 
obtain  the  decree,  well  knowing  that  there  was  no  legal  or  equi- 
table foundation  for  the  same;  that  fraud,  deception,  and  impo- 
sition, were  practiced  upon  the  Superior  Court  in  the  managing, 
procuring,  and  giving,  the  evidence  upon  which  the  decree  was 
obtained;  and,  in  this  connection,  the  plaintiffs  allege  some  facts 
not  material,  as  to  the  manner  of  the  obtaining  of  this  daim  by 
Baker;  then  that  Jenkins,  Lockwood,  and  Baldwin,  were  Clerks 
of  Cronin  &  Markley;  that  they  were  to  get,  for  being  witnesses, 
a  part  of  the  recovery;  that  they  were  to  swear  falsely  to  the  value 
of  the  goods;  that  they  did  so  swear;  that  a  judgment  was  ob- 
tained on  their  testimony;  and  that  the  plaintiffs  only  knew  of 
these  facts  after  the  judgment  was  affirmed  in  the  Superior  Court 
on  the  bond.    The  bill  prays  for  an  injunction. 

Several  very  formidable  points  of  exception  are  taken  by  the 
defendants  to  this  proceeding  —  to  some  of  which  it  has  vexed 
the  characteristic  ingenuity  of  the  counsel  for  the  Bespondent  to 
give  a  plausible  answer.  But  it  is  not  necessary  to  consider  these 
questions,  as,  in  our  judgment,  another  point,  arising  on  the 
proofs,  is  clearly  fatal  to  the  whole  case. 

Upon  the  trial  of  the  case  of  Baker  v.  Bartol,  before  Judge 
Shattuck,  these  facts  appear:  That  the  case  was  continued  sev- 
eral times  at  request  of  defendant;  when  called  for  trial  and  the 
evidence  closed  on  the  part  of  the  plaintiff  the  defendants  pro- 
cured a  postponement  to  get  in  evidence;  after  this  period 
elapsed,  and  the  defendant  not  appearing,  one  or  more  adjourn- 
ments were  had  before  Bartol  arrived;  when  he  arrived  he  said 
that  he  had  evidence  which  would  explain  and  contradict  the 
evidence  that  had  been  introduced  by  the  plaintiff,  and  that  he 
must  have  it  there;  the  case  was  again  adjourned.  No  such 
evidence,  after  all  these  delays,  was  procured,  and  the  case  was 
decided  after  being  fully  argued. 

It  seems  that  the  only  matter  of  controversy  was  the  value  of 
these  goods.  There  appears  to  have  been  no  insuperable  diffi- 
culty to  procuring  full  proofs  on  this  subject,  for,  even  on  the 
itlhl  of  ^  this  suit  bebw,  occurring  a  long  time  after  the  first. 
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various  witnesses^  who  seem  to  have  had  knowledge  on  the  nib- 
ject,  gave  testimony  in  respect  to  the  value^  and  their  estimates 
differ  very  much  as  to  what  that  value  was.  Lockwood  and 
Baldwin  were  not  examined  on  their  voir  dire,  or  otherwise^  as 
to  their  interest,  nor  was  any  attempt  made  to  discredit  them. 
The  question  arises  on  this  state  of  facts:  Gould  Bartol,  under 
the  circumstances,  at  this  late  day,  after  all  the  litigation  and  all 
these  opportunities  for  litigating  these  questions,  file  a  bill  to  set 
aside  the  decree  thus  rendered  and  thus  afiSrmed  on  the  ground 
of  fraud  recently  discovered,  as  to  the  mode  or  circumstances  in 
which  the  testimony  was  procured  against  him  on  the  trial? 
We  are  at  a  loss  to  see  upon  what  principle.  Chancery  would 
only  interpose  to  vacate  a  solemn  judgment  (alleged  only  to  be 
wrong  in  part,  too,)  upon  the  ground  of  irreparable  injury  done 
to  a  party  who  had  no  other  means  of  relief  against  it  But  a 
party,  to  obtain  the  aid  of  Chancery  must  show  that  he  has  ex- 
hausted all  proper  diligence  to  defend  at  law,  or  to  defend  in  Chan- 
cery if  the  first  suit  was  in  that  form.  The  fraud  or  practices 
of  the  other  party  are  no  excuse  to  him  for  not  attempting  to  coun- 
teract them.  He  must  show  that  he  was  defrauded  of  his  oppor- 
tunity to  defend,  and  that  his  defense,  which,  but  for  the  practices 
of  his  adversary,  would  have  been  effectual,  was^  by  such  prac- 
tices, rendered  unavailing. 

To  hold  that  a  party  may  stand  by,  and,  discovering  improper 
practices,  or  illegitimate  arts,  in  the  management  or  conduct  of 
his  case  by  his  antagonist,  neglect  to  countervail  them  when  in 
his  power,  or  when  he  sees  incorrect  or  even  perjured  testimony 
offered,  refuse  to  go  further  with  the  case,  and  then  rely  upon 
the  fact  that  this  course  has  been  pursued  as  a  ground  for  avoid- 
ing the  judgment,  would  make  litigation  perpetual.  The  very 
object  of  a  trial  is,  to  afford  each  party  an  opportunity  of  con- 
testing fully  all  the  proofs  and  all  the  principles  of  law  relied  (m 
by  the  other  side;  and  if  false  testimony  be  introduced,  it  must 
be  met  and  combatted,  when  that  is  practicable^  at  the  trial,  or 
as  soon  after  as  possible  —  if  the  falsity  is  not,  and  could  not, 
with  all  proper  diligence,  be  discovered  before.  In  this  case  no 
such  efforts  appear  to  have  been  made.  The  defendant,  Bartol, 
had  full  notice  by  the  pleadings  of  what  was  alleged  and  what 
would  be  attempted  to  be  proven  against  hinL    The  issue  of  fact 
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was  extremdy  simple.  It  involved  flie  value  of  certain  goods. 
The  knowledge  of  this  value  did  not  lie  exclusively  with  the 
plaintiffs'  witnesses.  By  the  showing  made  years  afterwards^  it 
appears  that  evidence  on  this  subject  could  have  been  obtained 
from  other  sources.  These  assignors  were  merchants,  whose  busi- 
ness and  stock  were  known  to  their  customers  and  to  tiieir  com- 
petitors in  trade.  The  Court  extended  unusual  liberality  and  in- 
dulgence to  the  defendant.  Long  delays  intervened  after  he  was 
fully  apprised  of  the  precise  case  made  against  him.  He  did  not 
even  eioss^examine  the  plaintiffs'  witnesses  as  to  their  relations 
to  the  case;  nor  did  he  seek  to  contradict  them  by  other  proofb. 
The  case  was  tried  and  decided  —  appealed,  and  decided  again. 
That,  upon  theae  facts,  the  defendant  could  not,  if,  under  any 
circumstenoes  he  could,  have  filed  a  bill  like  this  to  vacate  this 
affirmed  judgment,  can  scarcely  be  contended.  The  ready  answer 
'  to  his  application  would  be,  that  he  had  not  done  all 
he  could  to  avoid  that  which  he  now,  without  s«ich  efforts,  seeks 
to  annul.  Indeed,  this  matter  would  not  be  sufBeient  ground  for 
a  motion  for  a  new  trial,  for  newly  discovered  eridence^  in  an 
ordinary  case.   : 

But  it  is  urged  that  these  plaintiffs,  his  sureties,  to  answer  the 
'  decree,  stand  on  better  ground.  We  do  not  think  so.  We  ad- 
xnit,  that  if  there  had  been  collusion  between  Bartol  and  the 
pjlaintiffs  ip  get  and  suffer  this  judgment,  the  case  might,  and 
probably  would,  be  different  But  there  is  no  -{Hretense  of  dueh 
,  collusipB.  It  has  been  observed  that  the  obligation  of  these  8\ire- 
ties  is  to  answer  the  decree  of  the  Superior  Oerurt.  ^e  Amite 
was  for  the  payment  of  the  money  sued  for.  Th^  contested  their 
obligation  in  the  Couri;  below,  and  (]ost  the  ease,  and  then,  on 
appeal,  lost  it  again. 

There  liability  was  collateral  to  the  main  suit;  but  it  was 
made  by  the  terms  of  their^bBIigation  to  depend  upon  its  issue. 
They  were  not  parties  to  the  original  litigation,  any  more  than 
a  surety  on  appeal  jis,a  p/irty  to  ,1ibe  suit  in  the  Appellate  Court. 
TheV  had  no  rights  in  Court  as  contesting  parties.  They  as- 
sumed the  responsibility  of  a  contestation  by  other  parties,  and 
of  the  result  of  a  controversy  which. tfeey, could  not  control.  If 
the  suit  were  mismanaged,  if  —  for  example,  not  otherwise  — 
incompetent  counsd  had  been  employed,  if  the  defendant  n^- 
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lected  or  made  defaidt,  or  mismanaged  his  case,  they  had  no 
right  to  retry  it,  or  to  deny  the  obligations  of  their  nndertakuig. 
They  chose,  in  plain  language,  absolutely  to  bind  themselves  in 
a  given  event;  the  event  happened,  and  they  are  charged.  To 
hold  otherwise  would  be  to  hold  that  the  surety  in  an  appeftl 
bond  or  undertaking,  could  demand  a  retrial  of  everything  tried 
izi  the  suit,  or,  what  is  the  same  thing,  in  effect,  that  a  party 
giving  such  an  obligation,  cotdd,  in  the  name  of  the  surety,  hold 
himself  practically  absolved  from  tiie  judgment,  at  least,  without 
further  trial.  It  would  be  the  interest  of  a  party  to  make  mis- 
takes and  be  guilty  of  negligence,  since  this  would  afford  a  pre- 
text for  opening  the  judgment  and  trying  anew  the  suit  decided 
against  him.  In  order  (o  hold  so  dangerous  a  doctrine,  we  would 
have  to  interpolate  new  conditions  in  the  bbnd,  and  to  expunge  the 
terms  therein  written.  We  think  the  surety  in  such  a  bond  standi 
in  the  shoes  of  his  principal,  so  far  as  the  definitive  force  of 
the  judgment  is  concerned,  sulqect  to  the  single  exception,  that 
if  the  judgment  be  procured  by  collusion  between  the  plaintiff  and 
def ^dant,  he  is  not  bound. 

Several  other  points  we  think  equally  fatal  to  tiie  Respondents; 
but  this  one  is  enough.  We  think  that  the  matter  relied  on  in 
the  bill  could  only  be  availed  of  by  way  of  bill  of  review,  and 
that  this  bill  is  fatally  defective  as  such."  But  it  is  not  necessaiy 
to  elaborate  this  point,  or  to  refer  to  any  others;  for  what  we  have 
said  is  conclusive  of  the  merits. 

The  order  granting  the  new  trial  is  reversed,  and  tiie  decree 
dismissing  the  bill  reinstated. 

Ordered  accordingly.  , 

8te  PioQ  T.  W$h9t&r,  Sheriff,  and  hU  raretlei,  pott 
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Where  a  bill  aTen  tbat  plaintiffs  are  the  owners,  and  In  possession  of  a  tract 
of  land,  that  defendants  are  Insolvent  and  threaten  to,  and  will,  enter  upon 
said  land,  and,  by  excavations,  embankments,  and  dlrerting  valoable  sprliip 
and  streams  thereon,  despoil  it  of  the  substance  of  the  InhariCanoe,  tad 
create  a  cloud  upon  plaintiffs'  title.  Injunction  lies. 

Before  private  property,  condemned  for  public  nae.  can  ha  tatan  tnm  ttm  vmwr. 
Just  compensation  must  ha  paid  or  •eciuod  w  him. 
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A  party,  after  procuring  an  order  for  the  eondemnatloa  of  property  to  publSe 
Qse,  cannot  lay  by  for  four  years  without  complying  at  all  with  those  re- 
quirements of  the  proceeding  which  are  of  service  to  the  owner,  and  thcB 
without  notice,  give  effect  to  the  previoas  and  Initiatory  acts,  through  which 
he  deraigns  his  title.  . 

He  who  relies  for  title  upon  an  extraordinary  mode  of  acquisition  glTen  blm. 
not  by  the  will  of  the  owner,  expressed  or  Impliedly  but  against  his  will  and 
by  the  mandate  of  the  law,  must  show  strict  compliance  with  those  statu- 
tory  rules  from  which  his  title  accmea 

Mo  title,  nor  any  right  of  possession,  comes  from  the  mere  condemnation  of 
private  property  for  puolic  use.  Just  compensation  actually  made,  or  at- 
cured  according  to  law,  is  a  condition  precedent. 

And  such  compensation  must  be  made  within  a  short  period,  or  the  ^rlTlleca 
of  taking  the  property  under  the  condemnation  will  be  deemed    * 


abandoned. 


A  bona  fide  purchaser  of  land,  without  notice  of  proceedhigB  pending  for  ibi 
condemnation,  at  the  time  of  purchase,  no  notice  of  tff  pmdof  bemg  fllea» 
is  not  affected  by  the  proceedings. 

Appeal  from  the  Fourth  District 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Conri 

The  Court  below  first  granted  a  prdiminary  injunction  to- 
straining  the  Sheriff  from  putting  defendants  in  possession  of 
the  premises  in  dispute  under  the  ord^  or  judgment  of  June 
29th,  1B57;  and  further  ordering,  that,  if  the  Sheriff  had  already 
executed  the  writ  of  possession,  the  defendants  should  surrender 
the  premises  to  plaintiffs. 

The  bill  was  filed  on  the  SUi  day  of  Atigust;  defendants  en* 
tered  on  that  day,  and  the  injunction  being  served,  the  premises 
were  surrendered  to  plaintiffs. 

At  the  hearing  the  injunction  was  made  perpetual,  and  the 
order  of  June  29th,  1857,  vacated.  The  injunction  issued  against 
plaintiffs  was  dissolved.    Defendant  appeals. 

Thos.  C.  Eambly  and  Elisha  Cook,  for  Appellant 

1.  The  decree  of  Court  adjudging  to  us  the  land  was  eondu* 
sive  upon  plaintiffs,  because  made  on  notice  to  them.  Notice  of 
this  proceeding  was  made  upon  Holland,  the  Attorney  on  record 
of  Emerson.  Notice  to  one  was  notice  to  both  tenants  in  com- 
mon. (5  Esp.  N.  P.  Cases,  196.)  Notice  to  one  is  deemed  evi- 
dence that  it  reached  the  other,  (7  East,  155.)  so  that  it  must  be 
inferred  that  his  notice  reached  and  included  Bensley  as  well  as 
Perkins.  In  such  a  case  no  lis  pendens  could  legally  be  filed; 
this  was  not  a  proceeding  which  affected  the  "title/'  only  the 
possession  of  the  land;  as  it  is  only  when  the  money  is  to  be 
distributed   that  any  question  of  ownership  arises.     The  sole 
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counsel  for  the  company  on  record  was  William  G.  Wood,  and 
George  C.  Bates  appeared  there  adversely  to  the  company  and 
for  the  city  of  San  Francisco,  and  others  who  were  claimiTig  the 
land  as  against  the  Mountain  Lake  Water  Company.  2.  The  dis- 
missal order  was  made  on  the  application  of  Bates,  who  had  no 
authority,  and  had  this  order  been  made  ^  in  the  matter  of  the 
Mountain  Lake  Water  Company,"  instead  of  the  o&er  anit,  it 
would  not  have  discontinued  it.  But,  further,  this  order  of  the 
Judge,  so  far  as  discontinuance  goes,  is  wholly  extrajudicial  and 
of  no  effect  He  had  no'  right  to  embody  any  snch  language  in 
the  order.  3.  Tho  withdrawal  of  the  money  from  Court  would 
not  dismiss  the  proceeding.  The  possession  of  the  property 
does  not  depend  upon  tiie  payment  of  the  money.  The  petition, 
survey,  and  report  of  the  jury,  give  the  possession,  and  not  the 
payment  of  the  money;  therrfore,  the  withdrawal  of  the  moncj 
would  not  dismiss  ttie  proceeding;  to  do  that  they  must  appear 
clearly  ihe  intention.  (Bloodgood  ▼.  Mohawk  S  Hudson  RaH- 
road,' 14:  Wend.  51;  Lovering  v.  The  Philadelphia,  Oermaniown, 
and  NorristotDn  Railroad,  8  Watts  &  Serg.  459;  Hie  Borough  of 
Harrisbiirg  ▼.  OrangU,  3  Watts  &  Serg.  460;  Acts  1850,  Sees.  17, 
18;  Davidson  T.  The  Boston  and  Maine  Railroad  Comfong,  3 
Cushing,  92.)  4.  There  never  was  any  abandonment.  Aban- 
donment is  a  question  of  fact  for  tiie  jury.  (Whitcomb  v.  Hogt,  6 
Casey's  Penn.  411 ;  Hvrd  v.  CurHs,  7  Met  94;  Arnold  v.  Bievens, 
24  Pick.  106 ;  14  Eng.  L.  k  Eq.  412 ;  Heath  v.  BidXe,  9  Bair,  273; 
Wilson  ▼.  Watterson,  4  Id.  214;  Pichard  v.  Bailey,  6  Foster,  N. 
H.  166.)    6.  fojuncfion  does  not  lia    (14  Ohio,  363 ;  6  See.  576.) 

McDougaJ  A  Sharp,  also,  for  Appellant,  said :  If  the  effect  of 
the  order  of  December,  1853,  be  as  contended  for,  it  inrolves  the 
following  position^  as  true :  leL  That  a  Conrt^  of  Us  own  motiant 
may  dismiss  proceedings  of  this  kind  without  notice  to  tho  corpo- 
ration, and  without  its  being  represented.  2d.  That  an  order 
made  in  one  suit  or  proceeding  may  operate  an  efficient  order  or 
judgment  in  another,  between  different  parties.  3d.  That  an 
Attorney  of  an  adTersary  iatsrest  may  control  Urn  right  to  whiA 
he  is  antagonistic,  by  his  own  suggestion. 

The  question  of  abandonment  is  one  of  law.  There  is  no  tcnoh 
dation  here  for  this  pretense,  es  the  amount  of  work  done  ani 
the  one  hundred  and  fifty-thousand  dollars  expended,  show. 
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There  are  foar  grounds,  upon  either  or  all  of  which  fhe  ]iiri»- 
diction  of  a  Court  of  Equity  to  grant  the  relief  prayed  for  may 
be  maintained: 

1.  Considering  the  plaintiib  as  parties  in  possession,  and  fur- 
ther considering  that  the  trespasses  contemplated  and  threat- 
ened,  were  in  legal  contemplation  irreparable  in  damages,  and 
further,  considering  that  the  defendants  were  insolvent,  we  have 
a  case  within  the  equity  jurisdiction.  (Merced  Mining  Company 
V.  Fremont,  7  Cal.  317,  and  the  cases  there  cited.) 

2.  A  Court  of  Equity  has  jurisdiction  to  restrain  railway  com- 
panies, and  other  like  corporations,  from  enteriz^  upon  and 
appropriating  priTate  lands,  where  there  has  not  been  a  full  and 
exact  compliance  with  all  the  eonditioM  made  by  the  statute 
prerequisite'  to  the  ri^t.  Here,  it  is  true,  the  purpose  was  not 
to  do  irreparable  damage  by  cutting  down,  or  digging  out  and 
carrying  away,  things  which  are  deemed  of  the  substanoe  of  the 
inheritance;  but  the  purpose  was  more  comprehensive,  viz:  the 
dispossessian  of  the  citizen 'from  the  whole  of  his  inheritance, 
and  a  definitive  appropriation  of  it  by  the  corporation  to  its  own 
use.  (Stone  v.  The  Commercial  jBatlwoy  Company,  18  Eng.  Chan. 
182 ;  Agas  v.  Regenfa  Canal  Co,  Cbop.  77 ;  River  Dan  Navigation 
Co.  y.  North  Midland  Railway  Co.  1  Baihr.  Cases,  153,  154,  and 
in  Kemp  v.  London  and  Brighton  Railway,  1  Id.  504 ;  Bonaparte  t. 
The  Camden  and  Amboy  R.  R.  Co.  1  Bald.  C.  C.  2B2.) 

3.  The  defendant  company  were  claiming  title  to  the  land  by 
virtue  of  certain  judicial  proceedings  terminating  in  the  judg- 
ment of  June  29th,  1857.  The  plaintiffs  as  owners  and  posses- 
sors for  the  period  of  more  than  four  years,  were  in  a  position 
to  test  the  validity  of  that  judgment  by  proceedings  in  Chan- 
cery, and  on  the  well  understood  principle  of  quia  timet 

4.  Courts  of  Equity  have  jurisdiction  to  set  aside  judgments 
and  decrees  where  the  Courts  by  which  they  were  rendered  have 
exceeded  tiieir  jurisdiction,  or  where  the  judgment  was  procured 
by  fraud  upon  the  jurisdiction,  or  upon  the  ree,  if  the  proceed- 
ing was  tfi  rem  or  quasi  in  rem,  or  where  it  takes  on  Ihe  charac- 
ter of  what  is  popularly  known  by  the  name  of  a  ^  snap  judg- 
ment"    (Sto.  Eq.  PL  Sec.  i2».) 

But  the  general  question,  in  which  all  others  center,  it;    Did 
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the  company  at  the  filing  of  the  bill,  have  a  then  sabsisting  right 
of  entry  on  the  "  Emerson  Tract/*  derived  from  the  judicial  pro- 
ceedings manifested  in  the  pleadings  and  proof  a,  and  nnder  which 
alone  the  defendants  claim? 

1.  If  the  proceedings  were  regnlar  so  far  as  they  went,  then 
it  is  insisted  that  they  were  dismissed  by  the  Conit  on  the  17th 
of  Dec.  1853,  while  they  were  yet  inchoate — the  final  "rule'' 
spoken  of  in  the  Act  of  1851,  not  at  that  time  having  been  entered 
np  and  recorded  in  the  ofSce  of  the  County.  Recorder. 

d.  Bnt  if  the  order  of  December  17th,  1853,  did  not  work  a 
dismissal  of  tiie  proceedings  in  condemnation,  then  it  is  insisted 
that  on  that  day,  or  tiiereaf ter,  and  before  the  final  order,  taken 
June  29th,  1867,  the  proceedings  were  voluntarily  abandoned  by 
the  company.  The  point  is  made  that  "abandonment**  is  a 
question  of  fact.  In  some  of  the  cases  it  has  been  so  treated, 
and  in  others  it  has  been  treated  as  a  question  of  law.  But 
there  is  a  distinction  that  harmonizes  all  the  cases,  and  which  is 
in  fact  recognized  by  them  alL  Where  the  evidence  ia  in  conflict, 
or  if  not  in  conflict,  if  the  facts  proved  or  given  are  ambiguous 
or  indecisive,  fiie  question  is  for  the  jury  ux^der  instructions. 
But  if  the  facts  proved  or  given  are  clear,  uniform,  and  decisive, 
and  are  on  the  principles  of  right  reason  wholly  incompatible 
with  the  truth  of  any  other  hypothesis  than  that  of  abandon- 
ment, the  question  then  becomes  one  of  legal  conclusion.  But 
so  far  as  this  case  is  concerned,  it  matters  little  whether  it  is 
treated  under  the  one  aspect  or  the  other.  We  are  in  chanceiy, 
and  the  facts  as  well  as  the  law  are  alike  with  the  Court.  {Or$en 
€i  al  V.  Covillaud  et  als.  10  Cal.  317.  On  the  general  question  of 
abandonment  we  cite  Van  Loan  v.  Kline,  10  John.  IM;  Fr$nch 
V.  The  Braintree  Man.  Co.  28  Pick.  216;  PhiUips  v.  Shaffer,  5 
Serg.  &  R.  214;  Davis  v.  Butler,  6  Cal.  510.) 

3.  That  payment  of  the  money  assessed  as  damages  for  the 
land  is  a  condition  precedent  to  the  right  to  take  possesaion. 
(See  Constitution  of  the  State  of  California,  Art  1,  Sec  8;  San 
Francisco  v.  Scott,  4  Cal.  114;  McCann  T.  Sierra  Co.  7  Id.  121; 
and  McCauley  v.  Weller,  12  Id.  500.) 

4.  Or  if  the  appropriation  was  successful  and  valid  as  against 
Emerson,  then  it  is  insisted  that  it  is  at  least  invalid  as  against 
the  plaintiffs,  his  successors  in  the  title^  because  they  ore  bona  fide 
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purchasers,  without  notice  of  the  proceedings.  It  ip  charged 
in  the  complaint  that  there  was  no  lis  pendens  filed,  and  the 
answer  admits  it  Emerson  deeded  the  whole  tract  to  Perkins, 
Octoher  22d,  1860.  Perkins  conveyed  two-thirds  undivided  to 
Bensley  &  Wright,  May  16th,  1864.  Both  of  these  conveyances 
are  alleged,  and  neither  of  them  is  denied.  It  is  alleged  that  both 
deeds  were  on  valuable  consideration,  and  that  averment  is  not 
denied.  The  matter  of  the  Mountain  Lake  Water  Company  pre- 
sented a  case  fully  within  the  terms  of  the  Practice  Act,  Sec 
27.  The  action  '^affected  the  title  to  real  property,'^  and  no  lis 
pendens  having  been  filed,  '^  the  pendency  of  the  action  was  not 
constructive  notice  to  a  subsequellit  incimibranoer  or  purchaser.'* 
No  notice,  in  fact,  is  proved  by  the  defense. 

It  is  no  answer  to  the  objection  now  imder  consideration  that 
the  proceeding  was  in  rem.  It  was  an  action  ^*  affecting  the  title 
to  real  estate,'*  and^  therefore,  notice  of  lis  pendens  was  due  to 
third  persons,  even  though  it  was  in  rem.  But  the  argument 
proves  too  much,  for  all  actions  affecting  the  title  to  real  prop- 
erty are  in  rem  or  quasi  in  rem  —  more  in  rem  than  they  are  in 
personam,  and  hardly  in  personam  at  all,  except  it  be  in  the  mat- 
ter of  damages  and  costs.  The  result  of  the  reasoning  is  an  utter 
nullification  of  the  statute. 

There  may  be  a  distinction  taken,  perhaps,  between  actions 
brought  to  vindicate  an  existing,  title  to  real  estate  (Practice 
Act,  Sec.  263)  and  actions  brought  to  perfect  or  transfer,  or  cre- 
ate such  title,  as  in  cases  of  foreclosure,  partition,  or  condemna- 
tion, as  here.  In  this  last  class  of  cases  that  notice  of  lis  pen- 
dens  is  necessary  in  order  that  bona  fide  purchasers  may  be 
bound,  there  can  be  no  question.  True,  there  is  no  such  pro- 
vision in  the  Act  of  1861,  but  it  is  found  in  the  general  rule. 
(Practice  Act,  Sec.  27.) 

As  to  the  objection  that  defendants  were  put  in  possession  by 
the  Sheriff  under  the  order  of  August,  1857,  and  that  the  Court 
could  not  dispossess  them  by  preliminary  injunction,  we  say: 
1.  If  the  company  had  acquired  the  possession  of  the  premises 
without  judicial  intervention,  by  their  own  unaided  act,  there 
might  be  doubt  as  to  the  power  of  a  Court  of  Equity  to  turn 
them  out  by  injunction,  though  there  would  be  none  as  to  its 
power  to  restrain  them  from  committing  waste  or  doing  irre- 
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parable  damage  while  in.  But  if  we  aie  right  in  our  main  posi- 
tions, or  right  in  any  of  them,  the  first  usurpation  of  judicial 
power  is  found  in  the  order  turning  us  out  and  putting  the  oom- 
pany  in,  and  the  victims  in  that  first  usurpation  may  well  oppose 
it  to  the  complainings  of  the  alleged  victims  in  the  second.  The 
possession^  which  they  wreeted  from  us  xmder  color  of  judicial 
proceedings,  was  of  four  years'  standing.  It  had  been  peace- 
able; obtained  by  contract  and  conveyance  from  Emerson,  whom 
the  company  have  accredited  as  the  owner  of  the  title.  2.  But 
there  are  cases  in  which  a  Court  of  Equity  has  power  to  compel 
a  party  to  surrendeo*  possession  of  land.  (CAompion  v.  Brown,  6 
Johns.  Chan.  401.)  It  has  it,  or  it  has  not.  If  it  has  it,  and  can 
turn  us  out  now  by  virtu/e  of  it,  even  if  the  main  question  of 
right  is  with  the  plaintifb,  as  defendants  seem  to  claim,  tiien 
the  Court  below  had  the  same  power  by  parity,  and  did  not  mis- 
apply it  in  forcing  the  company  to  surrender.  But  it  the  Court 
below  did  not  have  the  power  to  expel  the  defendants,  then  this 
Court  cannot  have  the  power  to  expel-  the  plaintiffs,  but  must 
leave  the  defendants  to  their  remedy  at  law  by  ejectment  But 
should  the  Court  enjoin  us  to  evacuate,  still  if  the  Court  holds 
liiat  the  plaintiffs  are  in  the  right  on  the  principal  questions  pre- 
sented by  the  case,  the  defendants  should  be  restrained  from 
committing  any  waste  or  damage  on  the  premises.  Besides,  de- 
fendants should  have  appealed .  from  the  order.  (Practice  Act, 
X    Sec.  336.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tsbbt,  G.  J. 

concurring. 

Tbe  plaintifb  below,  Beqpondents  here,  filed  this  bill,  averring 
that  they  are  the  owners  of  certain  lands,  lying  in  San  Francisco 
Cotinty,  and  situate  at  the  mouth  of  Lobos  Creek;  that  their 
title  comes  from  one  Emerson,  who  originally  held  the  same, 
and  that  the  plaintiffs  have  jointly  possessed  these  lands  since, 
the  16th  day  of  May,  1864;  that  the  def^dants,  on  ihe  29th 
day  of  June,.  1857,  obtained  an  order  or  judgment  in  the  Fourth 
District  Court,  for  the  condemnation  of  these  landa  for  the  use 
of  defendants.  It  is  alleged  that  this  judgment  of  eondeoma- 
tion  is  void,  or  should  be  so  declared.  The  plaintiffs  say  that 
this   judgment  was   irregular,   and  th^  assign  the   particular 
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grounds,  which,  they  say,  avoid  it  They  a^r  that  the  proceed- 
ings were  dismdssed  before  this  find  order^  thus  assailed,  was 
made;  that  they  were  voluntarily  abandoned  before  this  time; 
and  ttie  bill  charges  that  the  company  threaten  to  enter  under 
the  order,  that  they  will,  unless  prevented,  proceed  to  make 
excavations,  embankments,  and  structures,  on  the  land,  and  di- 
vert valuable  springs  and  streams  Ihereon,  and  that  the  com- 
pany, and  Scannell,  the  Sheriff,,  acting  under  the  order,  are  In- 
solvent. An  injunction  was  granted,  according  to  the  prayer  of 
the  bill.  The  plaintiffs  claim  to  be  in  possession,  and  they  as- 
sert, as  th<^  natural  consequences  of  the  act  they  seek  to  enjoin, 
besides  that  a  cloud  upon  their  title  is  created^  irreparaUft  In- 
jury, by  insolvent  persons  entering  upon  their  property  and  de- 
spoiling it  of  the  substance  of  the  inheritance.  They  say  iihat 
this  is  an  irreparable  damage,  and  that  the  remedial  principle  of 
equity  Jurisprudence,  which  makes  this  a  matter  of  chancery  ju- 
risdiction, applies  in  full  force  to  such  a  case.  If  this  state  of 
facts  be  maintained,  there  seems  to  be  no  doubt  ift  reason  and 
on  authority  of  tlie  propriety  of  the  equitable  interference. 
(See  Stone  v.  Commercial  R.  R.  Co.  18  Eng.  Ohan.  122;  Agas  v. 
Regenfs  Canal  Co,,  Cooper,  77;  "Bonaparte  y.  The  Camden  and 
Amhoy  R.  R.  Co,  1  Bald.  C.  C.  232.) 

It  is  necessary  to  a  proper  understanding  of  the  questions  in- 
volved in  this  issue,  to  consider  the  facts  shown  by  the  record. 
That  the  title  to  this  property  was  in  Emerson  is  conceded;  for 
the  defendants  claim  to  have  a  right  of  entry  by  virtue  of  pro- 
ceedings condemning  it  as  his.  The  only  question,  then,  is 
whether  they  have  so  proceeded  as  to  subject  it  legally  to  their 
use  or  dominion.  It  is  not  necessary  to  question  the  right  of  the 
State  Government,  by  virtue  of  its  eminent  domain,  to  tako 
private  property  for  public  use  in  an  authorized  manner,  nor,  as 
a  corollary  or  consequence  of  this  general  governmental  power, 
to  authorize  its  agents,  whether  corporate  bodies  or  individual, 
to  exercise  this  high  sovereign  prerogative.  But  it  is  just  as  in- 
'  disputable  that  this  right  can  only  be  exercised  in  pursuance  of 
law,  and  in  conformity  to  the  Constitution.  A  citizen  is  entitled 
to  hold  his  property  free  of  any  interference,  except  through 
the  taxing  power,  from  the  government,  or  his  fellow  —  subject 
to  this  one  qualification  —  that  when  it  is  necessary  for  the  pur- 
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poses  of  the  public,  it  may  be  taken  from  him,  pioTided  the 
government  so  taking,  or  authorizing  others  to  take  it,  shall 
make  the  owner  just  compensation;  which  must  be  paid  or  se- 
cured to  him  before  he  is  deprived  of  his  possessioii.  This  hit 
been  decided  in  many  cases,  and  recently  by  this  Court  in  the  case 
of  McCauley  v.  Weller,  12  Cal.  500. 

The  defendant  in  this  case  is  a  corporation  organiied  undtf 
the  Act  of  April  22,  1850,  for  the  purpose  of  introducing  fresh 
water  into  the  city  of  San  Francisco,  from  the  Mountain  ImMb, 
situated  in  the  vicinity  of  the  city.  One  Merrifield  was  author- 
ized by  a  city  ordinance  to  introduce  the  waters  of  the  Lake 
into  the  city  for  the  period  of  twenty-five  years  ensuing  the  flnt 
day  of  January,  1853,  and  by  that  day  the  work  was  to  be  done. 
Afterwards,  Merrifield  assigned  his  rights  to  this  company.  The 
city  authorities  extended  tiie  period  for  the  completion  of  this 
"York  from  time  to  time,  until  September,  1857.  After  this  time, 
it  is  charged  in  the  bill,  and  not  denied,  that  the  work,  not  hav- 
ing been  completed,  the  Board  of  Supervisors  passed  a  resdhi- 
tion  declaring  the  privileges  at  an  end. 

On  the  15th  of  June,  1853,  the  company  filed  a  petition  in  the 
Fourth  District  Court,  to  condemn  the  lands  in  question.  Com- 
missioners were  appointed,  June  24,  1863,  who  reported  August 
23,  1853,  as  to  the  value  of  the  lands  —  among  others,  that  the 
land  of  Emerson  was  worth,  with  crops,  etc.  $3,000. 

On  December  25th,  1856,  the  company,  without  notice  to  the 
plaintiffs,  procured  an  order  confirming  the  report  of  1853.  On 
the  29th  of  June,  1857,  without  notice  to  plaintiffs,  the  company 
procured  a  final  order  or  judgment  condemning  the  lands,  and  di- 
recting that  defendants  should  be  let  in  possession  on  payment  of 
the  three  thousand  dollars.  Emerson  was  once  the  owner  and  in 
possession  of  a  part  of  the  lands  sought  to  be  condemned  —  this  be- 
ing that  in  dispute  here.  Perkins  and  Bensley,  claiming  through 
Emerson,  have  possessed  the  land  jointly  since  October,  1853. 

Before  this  final  judgment  of  confirmation,  viz:  on  17th  of 
Decamber,  1853,  an  order  was  entered  on  the  minutes  of  the 
Fourth  District  Court,  reciting,  that  it  appeared  to  the  Court, 
that  said  company  did  not  intend  further  to  proceed  to  obtain 
possession  of  the  lands  named  in  their  petition,  and  dismiesing 
the  action ;  and  it  is  charged  in  the  bill,  and  not  denied,  that,  on 
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the  same  day,  the  company  withdrew  the  deposits  of  money 
theretofore  made  with  the  Clerk  of  the  Gonrt  for  the  payment 
of  the  assessed  damages,  and,  also,  the  collaterals  deposited  with 
the  Clerk  by  the  company,  for  the  securing  of  the  damages. 

Some  question  is  made  as  to  the  authority  by  which  this  order 
was  made,  and,  also,  whether  it  were  made  in  or  for  this  proceed- 
ing; but  we  regard  these  questions  as  not  very  important.  It  is 
very  certain  that  the  money  paid  into  Court  as  damages  for  the 
land  comprehended  these  three  thousand  dollars  assessed  by  the 
Commissioners,  for  Emerson's  land.  It  is  just  as  certain  that 
this  money  was  received  by  the  executiye  officer,  or  with  the  ap- 
probation of  this  officer  of  the  company,  and  with  knowledge 
of  the  source  and  authority  of  the  repayment.  Nearly  four 
years  passed  without  any  action  to  restore  the  money,  or  further 
steps  being  taken  to  give  effect  to  the  appropriation  of  this 
property,  or  to  perfect  the  titie.  The  question  then  is,  whether 
a  party,  knowing  of  an  order  purporting  to  show  an  abandon- 
ment of  proceedings,  for  the  condemnation  of  property,  and 
giving  effect  to  it  by  receiving  benefits  and  advantages  accru- 
ing through  such  order,  con,  after  the  lapse  of  several  years,  be 
heard  to  allege  that  such  an  order  was  unauthorized,  and  the  fact 
it  recites  untrue.  But  to  steer  dear  of  any  disputed  facts,  the 
broader  question  may  be  made,  whethor  tiie  party,  after  procur- 
ing an  order  for  the  condemnation  of  pcapertj,  to  public  use, 
can  lay  by  for  four  years  without  complying  at  all  with  those  re- 
quirements of  the  proceeding  which  are  of  service  to  the  owner, 
and  then  without  notice  give  effect  to  the  previous  and  initia- 
tory acts,  through  which  he  deraigns  his  titie.  This  statutory 
power  of  taking  property  from  the  owner,  without  his  consent, 
is  one  of  the  most  delicate  exercises  of  governmental  authority. 
It  is  to  be  watched  and  guarded  with  jealous  scrutiny.  Im- 
portant as  the  power  may  be  to  the  government,  the  inviolable 
sanctity,  which  all  free  constitutions  attach  to  the  rights  of 
property  of  the  citizen,  constrains  the  strict  observance  of  the 
substantial  provisions  of  law,  which  are  prescribed  as  modes  of 
the  exercise  of  the  power,  and  to  protect  it  from  abuse.  All 
statutory  modes  of  divesting  titles  are  strictly  construed,  and  to 
be  strictly  followed.  He  who  relies  for  a  titie  upon  an  extra- 
ordinary mode  of  acquisition  given  him,  not  by  the  will  of  the 
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owner^  expressed  or  implied^  but  againet  his  will  and  by  ih« 
mandate  of  the  law,  must  show  for  Ub  warrant  a  atriot  compli- 
ance  with  those  statutory  rules  from  which  his  title  aocmes. 
Accordingly,  all  tax  laws  are  construed  rigidly,  and  must  be 
closely  followed,  in  order  to  diTest  or  Test  title.  It  would  be 
strange  if  a  petty  charge  could  not  be  laid  upon  property  for 
its  protection  and  the  support  of  government,  without  strictly 
following  the  laws  imposing  the  tax,  and  yet  the  whole  property 
be  taken  by  the  law  in  fee  and  forever,  without  this  same  strict 
observance  of  legal  rules.  No  Court  has  gone  further  than  this 
in  the  doctrines  asserted  upon  this  subject,  giving  this  salutary 
protection  to  private  rights.  (See  7  CaL  4;  McCauley  v.  Wd- 
ler,  12  Cal.  500.) 

It  is  a  mistake  to  suppose  that  any  title  comes  from  mere  ap- 
propriation of  another's  property,  or  from  the  taking  of  the  legal 
proceeding  to  condemn  it.  The  Constitution  is  express.  Iti- 
vate  property  shall  not  be  taken  for  public  use  without  compensa- 
iion.  The  compensation  precedes  tiie  title.  The  compensation 
must  be  adequate.  But  adequate — when?  Of  eourse,  when 
the  property  is  so  taken.  The  right  to  take  on  the  terms  adjudi- 
cated—  which  is  a  compulsory  statutory  sale — accrues  from  the 
legal  proceedings  —  the  petition — the  report — the  confirmation; 
then  the  price  becomes  fixed.  But  no  right  of  entry — much  len 
a  title  —  accrues  so  far.  The  partj  condemning,  the  representar 
tive  of  a  State^  is  then  in  a  condition  to  b^  sl  purchaser;  the  other 
party  is  in  a  situa^n  of  s  vendor  making  aa  agreement  of  sale 
on  condition  precedent,  but  retaining  his  title  and  possession 
until  payment.  The  property  is  rated  according  to  its  cash 
value;  the  money  is  expected  to  be  paid  at  once  or  within  a 
short  period.  It  cannot  be  pretended  that  a  party  thus  trading 
with  another  without  this  latter's  consent^  can  also  fix  the  terms 
of  the  payment,  any  more  as  to  time  of  payment  than  as  to 
price.  If  this  were  so,  all  an  insolvent  company,  having  this 
right,  need  do,  would  be  to  condemn  property  prospectively  val- 
uable, and  wait  for  years,  until  the  property  quadrupled  its 
value,  and  then  claim  it  under  its  first  valuation.  Even  in  re- 
spect to  executory  agreements,  we  held  in  Oreen  v.  CovHlaud, 
(10  Cal.  317)  as  had  been  held  before,  that  the  party  seeking  an 
enforcement  of  a  contract  of  sale  of  real  estate  must  be  prompt  in 
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the  compliance  with  his  obligations,  and  that  a  delay  of  payment 
—  in  that  case  of  twenty-two  numtha — unexplained,  was  fatal  to 
his  light  to  enforce  the  contract  The  rule  in  such  a  ease  as 
that  cannot  be  more  strict  than  in  this. 

If  we  were  to  hold  that  by  force  of  these  proceedings,  in 
1863,  this  company  had  a  right  to  wait  imtil  1857,  and  then  in* 
sist  upon  giving  them  effect,  we  must  necessarily  hold  that  the 
property  condemned  need  not  be  paid  for  according  to  its  valu- 
ation or  real  value  in  1857,  the  time  when  really  taken,  but 
may,  in  effect,  be  paid  for  according  to  its  assessed  value  in 
1853,  when  proceedings  were  first  instituted,  and  be  paid  for, 
not  in  cash,  but  on  four  years'  credit,  without  security.  Nay, 
more,  that  it  might  be  taken  at  the  mere  option  of  the  company, 
without  any  sort  of  obligation  on  their  part  to  take  it,  if  they 
chose  to  decline,  as,  possibly,  th^  might,  if  it  deteriorated  in 
value.  It  would  be  a  unilateral  contract,  binding  one  party,  but 
not  binding  the  other;  and,  translated  into  plain  English,  would 
mean :  **  If  we  (the  company)  choosy  wa  will  talbe  your  (Emer- 
son's) laaid  four  years  hjenoe,  by  paying  for  it  what  is  now  as- 
sessed as  its  value.  Yon  are  to  keep  it  for  us,  and  not  sell  it»  for . 
all  that  time;  but  if  it  declines  in  value  or  we  do  not  choose  to 
take  it,  we  will  not  do  so.''  No  sane  man,  if  left  to  his  volition, 
would  make  such  a  trade,  and  we  think  we  have  shown  that  the 
law  is  not  so  unjust  or  arbitrary  as  to  make  such  a  bargain  for* 
a  citizen  when  it  subjects  him  to  its  power. 

The  report  and  assessment  of  the  Commissioners,  are  onfy 
effectual  to  fix  a  price  for  the  property,  for  the  purpose  of  ena- 
bling the  company  to  take  it  at  that  price  at  the  time  of,  or 
within  a  short  period  after,  the  assessment  and  the  confirmation! 
of  the  report.  To  entitle  the  company  to  take  the  property  on/ 
those  terms  they  must  avail  themselves  of  the  privilege  within 
the  proper  time.  The  lapse  of  a  reasonable  time  without  avail- 
ing themselves  of  the  privileges  was  itself  an  abandonment  of  all 
claim  to  it  To  say  the  very  least,  when  a  year  had  passed  and 
no  offer  made,  the  proceedings  were  effectually  discontinued. 
The  assessment  had  become  fundus  ofjieo;  just  as  if  an  offer  had 
been  made  to  the  company  by  Emerson  to  take  the  property  at 
a  price  agreed  on,  and  no  answer  had  been  made  by  the  com- 
pany for  that  period.     The  company  had  no  right  in  1867  to 
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revive  the  old  initiatory  proceedings  of  1853,  and  claim  to  give 
effect  to  the  attempted  condemnation  of  the  latter  year.  The 
payment  of  the  money  to  the  Clerk,  and  its  subsequent  with- 
^  drawal,  left  things  where  they  were  before  the  payment.  A 
payment  which^  by  the  act  of  Uie  party,  is  ineffectual,  is^  in  law, 
no  payment  at  all. 

The  argument  which  opposes  these  views  is,  that,  by  the  mere 
fact  of  condemnation,  a  right  of  entry  and  possession  accroed 
to  this  company  without  any  payment  or  provision  of  payment, 
and  several  authorities  from  other  States  are  cited  to  sustain  this 
proposition.  Perhaps  it  is  a  sufficient  answer  to  state  that,  by 
the  very  terms  of  the  order  of  1857,  possession  was  not  to  be 
taken  except  upon  or  until  after  payment  The  authorities  dted 
rest  upon  peculiar  statutes  or  constitutional  provisions  of  tiie 
States  in  which  the  cases  were  decided.  There  is  nothing  in  the 
legislation  of  this  State  which  gives  any  right  of  possession  until 
the  compensation  is  made,  nor,  if  we  may  indicate  our  ideas  of 
poliiTjr,  should  there  be  in  any  State.  To  all  just  ideas  of  indi* 
vidual  rights  there  can  b^  no  doctrine  more  abhorrent  than  the 
notion  that  any  free  government  had  delegated  to  a  private  cor- 
poration a  light  to  go  upon  the  lands  of  a  citizen  and  dispossees 
him  of  his  freehold,  and  coolly  inform  him  that  after  a  while  it  will 
remunerate  him  for  his  property  when  it  finds  it  convenient  to 
pay  him;  but,  in  the  meantime,  he  must  cont^it  himself  widi 
being  disseized  and  rely  upon  the  faith  and  ability  of  the  dis- 
seizor to  make  him  reparation.  (See  18  Wend.  9;  3  How.  Miss. 
240.) 

2.  It  is  said,  too,  that  the  company  denies  that  Bmerson  has 
any  title.  If  this  be  so,  why  was  he  made  a  party,  and  why  are 
not  only  himself  but  his  successors  in  interest  sought  to  be 
affected  by  these  proceedings?  Why,  at  this  late  day,  is  the 
amount  of  damages  assessed  in  1853,  offered  to  be  paid  to  him  or 
them?  But  is  not  possession  in  1853,  by  Emerson,  and  subse- 
quent deeds  to,  and  possession  under,  them  by  his  vendees,  evi- 
dence of  title  as  against  those  pretending  to  lume,  except  throoj^ 
tb^se  proceedings  against  him? 

We  have  held,  upon  the  soundest  authority,  that  the  compen- 
sation must  be  first  tendered  or  paid,  or  at  least,  satisfactorily 
provided,  before  any  right  to  the  property  can  be  acquired,  or 
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any  right  of  possession  destroyed.  And  if  isolated  instances  of 
departure  from  these  conservative  principles  could  be  found,  we 
should  certainly  regard  them  rather  as  warnings  than  aa  exam' 
plea.  But  we  feel  confident  that  no  well  considered  case  can  be 
cited  which  holds  that,  under  a  statute  similar  to  our  own,  a  cor- 
poration may  take  possession  of  a  man's  property,  and  put  him 
off  with  a  mere  promise  or  undertaking  that  it  will  afterwards 
pay  him  for  it.  The  authorities  are  all  collected  in  the  excel- 
lent work  of  Mr.  Smith  on  Const  and  Stat.  Gonstr.  476,  et  seq. 
and  the  conclusion  of  the  author  is  as  we  have  given  it. 

3.  Equally  fatal  is  the  other  point  —  that  the  property  had 
changed  hands  since  the  commencement  of  these  proceedings ;  and 
that,  so  far  as  appears,  these  plaintiffs  were  purchasers  without 
notice  of  any  claim  to  the  land  on  the  part  of  the  defendant,  who 
had  filed  no  lis  pendens,  and  had  by  its  conduct  induced  the  idea 
that  it  had  abandoned  this  attempted  condemnation  of  the  land. 
A  notice  of  dismissal  of  the  proceedings  certainly  was  no  notice 
of  the  existence  of  the  clainu 

Decree  aflBrmed. 

On  petition  for  rehearing,  the  following  opinion  was  deliveied 
by  Baldwin,  J.  —  Terry,  C.  J.  concurring : 

The  petition  for  a  rehearing  reviews  several  portions  of  the 
opinion,  which  constitute  but  little,  if  any,  part  of  the  controlling 
reasons  of  the  conclusion.  We  attached  no  importance  to  the  action 
of  the  Board  of  Supervisors,  though  their  action  was  stated  as  one 

of  the  facts  in  the  case. 

• 

We  supposed,  that,  as  the  Commissioners  assessed  to  Emerson 
three  thousand  dollars,  for  land  in  his  possession  and  injury  to 
the  crops,  and  these  three  thousand  dollars  were  alleged  to 
have  been  paid  into  the  Court,  we  might  assume  that  the  title  was 
recognized  to  be  in  the  tenant  in  possession,  to  or  for'  whom 
compensation  for  the  land  was  proposed  to  be  made  by  the  de- 
fendant. 

When  we  spoke  of  notice  to  the  plaintiffs,  we  spoke  of  legal 
notice  —  not  of  loose  conversation  on  the  street  or  elsewhere.  If 
any  notice  is  required  to  give  effect  to  judicial  proceedings,  it  is 
notice  in  that  authentic  shape  which  binds  parties  to  the  result  of 
a  judicial  inquiry. 
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We  supposed,  too,  when  a  man  deposits  so  large  a  sum  as  three 
thousand  dollars  in  Court,  that  he  is,  of  course,  to  be  considered 
as  aware  of  the  fact  that  he  has  deposited  it,  and  if  it  be  with- 
drawn by  order  of  Court  that  he  knows  of  the  withdrawal;  and 
that  it  must  be  presumed,  if  nothing  more  is  heard  of  the  money 
for  four  years,  when  he  makes  another  tender  of  the  same  sum, 
that  he  has  received  back  the  money  first  deposited;  and,  especially, 
if  he  does  not  deny  a  specific  allegation  that  he  did  withdraw  it, 
that  this  presumption  is  conclusive. 

The  main  principle  upon  which  we  went  in  the  opinion  is 
this:,  that,  after  proceedings  for  a  oondemnatioxi,  which  pro- 
ceedings result  in  an  assessment  of  damages,  the  money  must, 
within  a  reasonable  time,  be  paid  or  deposited;  and  if  four  years 
intervene  before  such  an  act  is  done,  the  proceedings  must  be 
held  to  be  discontinued;  and  tiiat  a  deposit  does  not  mean 
merely  formal^  putting,  the  money  into  Court  and  then  with* 
drawing  it    .  '  ...... 

That  a  party  is  not  bound  to  wait  after  .a*  deposit  and  with* , 
drawal  of  the  money  for  years  to  see  whether  the  party  seeking 
to  condemn  it  intends  completing  the  process  by  which  alone 
be  ean  giBt  title*.    This  proposition  is  wholly  independent  of  the 
question  whether  the  value  of  the,  property  rifes  or  falls  in  the- 
meantime;  though,  if  it  be  stationary,  the  difference  is  the  dif- 
ference between  mo^ey  and  four  years'  credit  and  the  difference 
between    an    immediate    forced    sale    on    the    terms    the    law . 
annexes,  and  a  sale  to  take  placQ  at  tbe  convenienoe  of  the  per- 
son condemning  the  Und^ 

We  did  not  overlook  the  point  that  the  injunction  order  le- . 
stored  the  plaintiff  to  the  possession. 

This  was  irregular.  But  the  case  was  tried  on  the  merits,  and 
tb^  plaintiff  then,  according  to  our  view  of  the  case  would  have 
been  entitled  to  an  order  .of  restituticm  of  a  possession  improperly 
taken  xmder  color  of  these  illegal  proceedings. 

This  being  so,  the  Court  of  Equity  only  erred  as  to  the  time  of 
making  this  order;  the  whole  record  being  before  ua  in  a  chanoery 
case,' we  would  not  reverse  for  an  error  which  does  no  legal  damage, 
merely  because  the  Court  did  at  first  irregularly,  what  at  laat  it 
•would  have  been  bound  to  do. 

Rehearing  denied* 
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Generally  a  party  seeking  to  reiclnd  a  contract,  mast  restore  the  other  party 
to  the  condition  in  which  he  was  hefore  the  contract  was  made. 

Plaintiff  and  defendant  were  partners  in  the  parchase  of  mining  claims.  De- 
fendant was  the  active  partner,  and  acquainted  with  the  value  of  a  certain 
claim  owned  hy  the  firm,  plaintiff  being  ignorant  of  its  value.  Plaintiff  sold 
his  interest  in  this  claim  to  defendant  for  greatly  less  than  its  value. 
Held:  that  in  a  suit  ]>y  plaintiff  against  defendant,  to  set  aside  this  sale  for 
fraud  and  for  an  account,  etc.  an  averment  that  defendant  Is  indebted  to 
plaintiff,  on  the  account,  in  a  sum  greater  than  that  paid  by  defendant  fot 
the  mining  claim,  is.  In  effect,  an  offer  to  place  defendant  in  statu  quo,  ss 
per  the  rule  of  law. 

Where  a  suit  for  real  estate  is  brought  in  the  wrong  county,  a  motion  to 
change  the  venue,  and  not  demurrer,  Is  the  proper  remedy.  And  In  such 
case  there  is  no  discretl^m  in  the  Court,  the  change  being  matter  of  right 

The  right  to  try  particular  cases  in  particular  counties  is  a  mere  privilege, 
which  may  be  waived.  It  is  not  matter  in  abatement  of  the  writ  Tha 
privilege  must  be  claimed,  by  motion  to  change  the  venue,  at  th«  propar 
time  and  place. 

The  Court  is  not  bound  of  Its  own  motion  to  change  the  venue.  VtM^fc  ▼. 
Randall  overruled  so  far  as  it  conflicts. 

The  late  Superior  Court  of  flan  Francisco  had  no  jnrlsdletion  of  a  suit  affect- 
ing real  estate  situated  outside  the  city  iiraits.  if  this  point  arose  on  the 
complalht,  it  would  be  fatal.  And,  probably,  if  the  fact  that  the  property 
was  beyond  the  city,  appeared  anywhere  in  the  record,  it  would  be  fatal. 

Mining  claims  are  real  estate  within  the  Practice  Act  defining  the  venue  of  civil 
actions. 

The  Superior  Court  of  San  Francisco  had  Jurisdiction  of  a  suit  to  settle  the 
accounts  of  a  partnership  formod  for  the  Duicbase  of  mining  claims,  where 
both  parties  reddc'd  in  said  dfy :  but  could  not  by  its  decree  affect  tiie  tlm 
to,  or  any  Interest  in.  the  claims  themselvei. 

Hie  Superior  Court  not  having  juriadictioii.  uie  Fourth  District  Court  taking 
the  case,  bv  operation  of  law,  from  the  former  Court,  possessed  no  greater 
powers  In  the  case  than  the  Superior  Court 

Appeal  from  the  Fourth  District. 
For  case,  see  opinion. 

The  Court  below  first  having  overruled  the  demurrer,  sent  fhe 
case  to  a  Referee  '^  to  take  an  account  of  the  value  of  the  inter- 
ests in  certain  mining  claims  which  were  sold  by  the  plaintiff  to 
the  defendant,  as  mentioned  in  plaintiff^s  complaint,  at  the  time 
of  such  sale;  also,,  the  excess  of  such  value  over  and  above  the 
price  paid  by  the  defendant  for  the  same  mining  interests;  also, 
to  take  and  state  an  account  of  the  dividends  declared  from  such 
mining  interests,  which  plaintiff  was  entitled  to  receive  and  col- 
lect, and  which  were  due  and  unpaid  to  the  plaintiff  at  the  time 
of  such  sale.*' 

Upon  the  coming  in  of  the  report,  finding  one  thousand  five 
hundred  and  .twelve  dollars  and  fifty-eight  cents  due  plaintiff, 
and  upon  itae  hearing  of  iiie  cause,  the  Court  decreed  fliat  the 
sale  .mentiomed  in  the  complaint  was  fnudnlent^  end  flttt  in 
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consequence  thereof,  plaintiff  was  entitled  to  recover  damages  as 
per  report  of  Referee,  with  two  hundred  and  thirty  dollars  and 
fifty-six  cents  costs. 

After  motions  to  set  aside  report  of  Beferee,  and  for  new  trial, 
were  overruled,  defendant  appealed. 

8.  H,  DivvnelU,  for  Appellant 

I.  The  Superior  Court  erred  in  overruling  the  demurrer  to 
complaint.  {Hunt  v.  Silh,  6  East,  449;  1  T.  R.  133;  Weston  v. 
Downs,  Doug.  K.  B.  23 ;  Story  on  Sales,  Sec.  427;  Tisdale  v.  Buck- 
more,  33  Maine,  461;  Coolidge  v.  Brigham,  1  Met.  549,  660;  Jsn^ 
nings  v.  Qdge,  13  111.  610;  Burton  v.  Sewart,  3  Wend.  236;  Kim- 
ball V.  Cunningham,  4  Mass.  502 ;  Conner  v.  Henderson,  16  Id.  319; 
Gloucester  Bh.  v.  Saiem  Bk.  Id.  32;  Prac.  Act,  Sec.  IS;  People  v. 
Gillespie,  1  Cal.  342;  VaXlejo  v.  Randall,  6  Id.  461;  Meyer  v.  KaUc- 
mann,  6  Id.  582 ;  Walker  v.  Sedgwick,  8  Id.  398 ;  McKeon  v.  Bisbee, 
9  Id.  137;  Const,  of  CaL  Art.  6,  Sees.  1,  4,  6;  "Act  concerning 
Courts  of  Justice,'^  etc.  passed  1853.  See  Comp.  Laws,  741,  Sec 
19;  Id.  743,  Sees.  33,  34;  1  Blk.  Com.  44;  Hilliard  on  Real  Prop. 
Vol.  1,  51;  Lord  Culler  v.  Rich,  Bullers  Nisi  Prius,  102.) 

U.  Neither  that  Court  nor  the  Fourth  District  Court  had 
jurisdiction  of  the  subject  matter  of  the  action.  (Pr.  Act,  See. 
18,  and  cases  cited.) 

III.  The  Superior  Court  ought  not  to  have  proceeded  with 
the  trial  after  it  appeared  that  the  subject  matter  was  real  estate 
in  Yuba  County. 

8.  M.  Bowman,  for  Respondent. 

I.  The  right  to  work  a  mine  is  a  privilege;  it  implies  no  right 
to  the  soil.  The  Legislature  haa  treated  it  aa  personal  property. 
(Act  1857,  347;  McClintock  v.  Dryden,  6  CaL  97;  Hicks  v.  BeU, 
3  Id.  227;  Irwin  v.  Phillips,  6  Id.  140;  Stokes  v.  Barrett,  J^i.  36; 
Tartar  v.  Spring  Creek  Co.  Id.  396.)  But  the  Court  below  did 
not  act  upon  the  title  to  the  daim.  It  simply  compelled  defend- 
ant to  account. 

8.  H.  Gray,  also,  for  Respondent 

1.  This  is  a  bill  in  equity  to  settle  a  partnerBhip  and  to  annul 
a  bill  of  sale  which  was  void  ab  iniiio:  forfraud^  and  not  an  t 
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for  the  recovery  of  real  estate^  and  no  tender  was  neceeaary,  the 
allegations  of  the  hill  heing  equivalent  to  a  tender. 

2.  The  miner's  interest  is  hut  a  franchise^  and  a  franchise  is 
not  real  estate.  The  action^  therefore^  is  not  local.  (5  CaL 
97;  3  Id.  227;  5  Id.  140,  36,  396;  1  HiUiard  on  Seal  Ptop.  8;  » 
Black.  Coin.  20;  2  Sandf.  Sup.  Ct  660.) 

Baldwik,  J.  ddivered  the  opinion  of  the  Court  —  Field,  J. 
concurring.  Terry,  C.  J.  also  concurred,  except  aa  to  that  por- 
tion of  the  opinion  which  overrules  Vailejo  v.  Banddll,  5  Cal.  461. 

This  was  a  hill,  filed  in  the  late  Superior  Court  of  San  Fran- 
cisco, to  set  aside  a  contract  of  sale  made  between  plaintiff  and 
defendant  for  a  certain  mining  claim  in  Tuba  County.  The  bill 
charges  that  plaintiff  and  defendant  were  engaged  as  partners  iis 
the  purchase  of  mining  claims;  that  the  defendacrt  was  the  act- 
ive and  managing  partner,  to  whom  the  business  was  intrusted; 
that  he  became  acquainted  with  the  value  of  the  claim,  of  which 
plaintiff  was  ignorant,  and  that  defendant  made  false  represent- 
ations of  the  value  to  plaintiff,  upon  the  faith  of  which  the  plain- 
tiff sold  to  him  at  a  price  greatly  below  the  real  value.  The  bill 
further  charges  that  profits  and  moneys  properly  belonging  to. 
the  partnership  came  to,  and  are  in,  the  hands  of  defendant,  to 
an  amount  exceeding  the  sum — some  four  hundred  dollars  —  paid 
by  defendant  to  the  plaintiff.  Bill  prays  cancellation  of  the  deed 
to  the  claim,  account,  etc. 

The  defendant  demurred  on  two  grounds: 

1.  That  there  was  no  tender  to  defendant  of  the  sum  received 
on  the  sale  sought  to  be  set  aside. 

2.  That  this  being  an  action  affecting  real  estate,  the  San  Fran- 
cisco Court  had  no  jurisdiction. 

The  first  point  is  not  well  taken.  The  general  principle  that 
a  party  seeking  to  rescind  a  contract  must  restore  the  other 
party  to  the  condition  in  which  he  was  before  the  contract  was 
made  is  unquestionably  correct.  But  we  understand  the  bill 
offers  in  effect  to  do  this.  It  alleges  that  the  defendant  is  in- 
debted to  the  plaintiff  in  a  greater  sum  than  that  paid  by  the 
defendant.  This  money,  in  the  hands  of  the  defendant  himself 
is  as  good  security  to  the  defendant  for  this  sum  due  him  as  the 
defendant  could  desire.     The  plaintiff  risks  his  case  upon  th« 
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Usike  o£  the  investigation  and  settlement  of  the  accounts;  but» 
if  he  is  right  in  his  allegation,  a  Court  of  Equity  would  not 
require  him  to  pay  money  to  a  party  who  owes  him  in  order  to 
enable  him  to  wage  his  rights  against  his  debtor. 

2.  Assnmingy  as  we  do,  and  as,  in  principle,  we  have  held, 
that  mining  claims  are  real  estate  within  the  meaning  of  ihe 
Practice  Act  defining  the  venue  of  civil  actions,  a  demurrer 
would  not  he  the  proper  mode  to  take  advantage  of  the  error  in 
bringing  the  case  in  the  Court  of  the  wrong  county.  It  this  suit 
had  been  originally  brought  in  the  Fourth  District  Court,  it 
would  not  then  have  been  a  question  of  jurisdiction  at  all — 
though  some  dicta,  probably,  may  be  found  in  previous  decisions 
to  that  effect.  District  Courts  are  Courts  of  general  jurisdiction 
in  all  matters  given  them  by  law,  wherever  those  matters  may 
be  locall}'  situated,  or  wherever  the  parties  may  reside;  but,  for 
convenience,  parties  have  a  right  to  a  trial  of  particular  caaee  in 
particular  counties.  This  is  a  mere  privilege,  which  may  be 
waived  by  those  entitled  to  it.  It  must  be  claimed  at  the  proper 
time  and  in  the  proper  way.  It  is  not,  by  our  statute,  mat- 
ter in  abatement  of  the  writ,  but  a  mere  privilege  of  trial  of  th« 
jsuit  in  the  given  county.  The  party  desiring  a  change  of  venue 
sbould  move  the  Court  to  change  the  place  of  trial,  and  then  the 
Court,  in  the  proper  case,  has  no  discretion  to  refuse  the  motion. 
It  scorns  to  be  made  by  the  statute  a  matter,  in  such  cases  as 
this,  of  peremptory  right.  We  think  the  Court  is  not  bound, 
of  its  own  motion,  to  change  the  venue,  and  overrule  so  far  the 
case  of  Vallejo  v.  Randfill,  (5  Cal.  461,)  if  that  ease  is  to  be  so  con- 
'strued.  It  is,  however,  urged,  that  the  Superior  Court  of  San 
Francisco  had,  by  the  law  creating  it,  only  jurisdiction  of  cases 
affecting  real  estate  lying  within  the  limits  of  the  city.  And  so 
the  Act  expressly  dedarea;  for  this  is  an  enabling  Act,  creating 
a  Court,  which  owes  its  whole  life  and  powers  to  the  statute. 
It  has  just  such  jurisdiction  as  the  Act  gives  —  no  more.  The 
grant  of  jurisdiction  of  cases  of  real  estate  in  the  city  is  equivar 
lent  to  an  exclusion  of  jurisdiction  over  real  estate  situated  any 
where  else.  This  point  arising  on  the  complaint,  was  so  far  &tdl 
to  it.  Indeed,  the  fact  appearing  any  where  on  the  record  would 
probably  be  fatal,  for  iht  Court  had  no  authorilgf  or  powor 
the  subject. 
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3.  Ae  fhe  parties,  plaintiff  and  defendant^  leslded  in  San  Fran- 
cisco, we  do  not  see  why  the  Superior  Court  had  not  jurisdiction 
of  the  settlement  of  this  partnership  account.  But  it  could  not, 
by  its  decree,  affect  the  title  to  fhia  mining  daini,  or  any  inter- 
est in  ity  by  setting  aside  fhe  sale  or  affirming  the  titte  of  the 
plaintiff  to  be  untouched  by  it  Nor  was  it  proper  to  decree  to 
ihe  plaintiff  the  real  value  of  the  mining  daim.  The  fraud  vitia- 
ted the  sale,  but  it  did  not  create  another  sale,  or  make  the 
defendant  take  the  property  at  its  true  value. 

The  objection,  moreover,  arose  upon  demurrer,  and,  if  well 
taken,  the  defendant  had  a  right  to  insist  that  it  should  be 
passed  on  correctly  before  he  was  put  to  answer,  or  stand  on  his 
defense.  The  main  and  leading  object  of  the  bill  evidently  was 
to  set  aside  this  deed  for  fraud;  the  settlement  of  the  partner* 
ship  accounts,  if  not  auxiliary  to  this  purpose,  was  a  secondary 
matter.  The  averment  as  to  the  state  of  the  account,  indeed, 
seems  to  be  incidentally  made.  We  have  already  seen  that  the 
mining  claim  was  beyond  the  jurisdiction  of  the  Court.  The 
Superior  Court  not  having  jurisdiction,  the  Fourth  District  Court, 
taking  the  case  by  operation  of  law  from  the  former  Court,  pos- 
sessed no  greater  powers  in  the  case  than  (he  Superior  Court  It 
did  not  pretend  to  act  by  virtue  of  its  original  jurisdiction,  but 
only  as  the  successor  of  the  Superior  Court  These  views  are 
conclusive  of  the  questions  on  the  record. 

As  the  plaintiff  may  amend  his  bill  and  seems  to  have  a  good 
cause  of  action  in  the  forum  below  for  a  portion  of  hia  claim,  we 
reverse  the  decree  and  remand  the  case  to  be  proceeded  in  accor- 
ding to  the  principles  of  this  opinion. 

Ordered  accordingly. 
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Am  aiMMment  «f  Umd  as  **  balance  of  land  on  Rancho  Arroyo  do  San  Antonio, 
ten  tbonaand  and  ninety  aereSt  at  four  dollars  per  acre,  forty  thousand 
three  hundred  and  sixty  dollars,"  Is  sufficient ;  It  appearing  on  the  roll  that 
the  part  of  the  ranch  not  assessed  was  comprehended  wltnln  the  plat  of  a 
town,  certain  lots  in  which  were  assessed  on  the  same  list  to  the  same  owner. 

ne  Board  of  Equalization  has  no  power  to  raise  the  valuation  of  land  as  fixed 
by  the  Assessor,  without  notice  to  the  owner.  The  general  notice,  of  th(* 
sitting  of  the  Board,  by  publication,  does  not  amount  to  the  notieo  reooired. 

If  the  Board  raised  the  tax  without  proper  notice  to  the  owner,  their  Mflon  la 
▼old,  and  the  tasessment  remains  In  full  forea. 
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Appeal  from  the  Seyenth  District 

Bill  for  injunction  against  the  collection  of  taxes.  The  in- 
junction was  granted  after  notice.  On  the  trial  it  was  dissolTedy 
and  the  complaint  dismissed.    Plaintiff  appeals. 

Crockett  &  Crittenden,  and  Shatiuck,  Bpencer  S  BeicKmi,  lor 

Appellants. 

I.  An  injunction  is  the  proper  remedy.  (Black,  on  Tax  Titles^ 
667-571;  Burnett  v.  Cincinnati,  3  Ham.  73;  Bank  of  U.  B.  ▼. 
Oshom,  9  Wheat.  738 ;  Anderson  ▼.  State  of  Mississippi,  23  Misa. 
459;  Lyon  ▼.  Hunt,  11  Ala.  295;  Dyer  ▼.  Branch  Bank  of  UobHo, 
14  Id.  622;  Palmer  v.  Baling,  8  Cal.  388.) 

II.  The  proceedings  of  the  officers  charged  with  the  assess 
ment  were  fatally  defective,  and  the  Sheriff  had  no  authority  to 
sell  any  land  of  the  Appellant's.  (Ferris  ▼.  Coover,  10  CaL  63S; 
Powell  y.  Tuttle,  3  Comst.  401;  Hugkey  ▼.  HomU,  %  01m.  231; 
Isaacs  ▼.  Wiley,  12  Vt.  607;  Brown  v.  Yeasie,  25  Maine,  362; 
Watcher  ▼.  Powell,  6  Wheat  119;  Black,  on  Tax  Titles,  Chap.  2; 
Bevenue  Act,  1857.) 

Ist.  There  was  no  sufficient  description. of  the  land  in  Hm 
original  assessment  roll.  {Lafferty's  Lessee  t.  Byers,  5  Ham. 
468;  Lessee  of  Massie's  Heirs  ▼.  Long  et  al.  2  Id.  287;  Troon's 
Lessee  v.  Emerick,  6  Ohio,  392;  Douglass  ▼.  Dangerfield,  10  Id. 
152;  Eggleson  v.  Bradford,  10  Id.  312;  Tumey  v.  Yeoman,  16  Id, 
24;  Richardson  v.  State,  5  Blackf.  51;  Tollman  T.  White,  2  Com. 
66 ;  Ronkendorff  v.  Taylor's  Lessee,  4  Pet  350 ;  Raymond  v.  Long' 
worth,  4  McLean,  481,  and  14  How.  76;  Moore  t.  Brown,  4  Mo- 
Lean,  211;  Ballance  v.  Forsyth,  13  How.  18.)  2d.  The  act  of  tbo 
Board  of  Equalization  in  increasing  the  assessment  was  void. 
If  the  Board  could  liave  considered  the  question  of  value  at  all, 
there  being  no  sufficient  description,  and  hence  no  Taluation^ 
they  could  only  do  so  upon  complaint,  and  after  notice,  and 
upon  proof,  and  the  regularity  of  their  proceedings  must  appear 
of  record.  (Rex  v.  Cook,  1  Cowp.  26 ;  Oilbert  ▼.  Columbia  Turn* 
pike  Company,  3  John.  Cases,  107;  Davison  v.  OiU,  1  East^  64; 
Smith  V.  Hillman,  1  Scam,  323;  Sharp  v.  Spier,  4  Hill,  86;  Atkins 
V.  Kinman,  20  Wend.  249 ;  People  ex  rei.  Deafries  t.  Supervisors, 
10  Cal.  344;  Commonwealth  v.  People  of  Cambridge,  4  Mass.  627; 
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Commonwealth  v.  Coombs,  2  Id.  490;  Commissioners,  etc.  v.  Clou, 
15  J.  R.  537 ;  Whitney  ▼.  Clinton,  14  Oomu  72.)  A  portion  of 
the  tax  being  thus  ill^fal,  the  whole  was  80,  and  the  Sheriff 
had  no  authority  to  coUect  any  pert  of  it  (Clark  t.  Strickland, 
2  Curtis  C.  C.  R.  439;  Stetson  ▼.  Bemptan,  13  Mass.  272;  Bangs 
V.  Snow,  1  Id,  181;  DUlingham  v.  Snow,  5  Id.  547;  Libbey  v. 
Burhham,  15  Id.  144.)  3d.  There  was  no  description  of  the  prop- 
erty in  the  duplicate  assessment  roll  delivered  to  the  Sheriff. 
That  roll  was  his  only  authority  to  collect  any  tax  from  the 
Appellants,  or  to  sell  their  property.  The  authorities  above  cited 
established  that  an  ezacation  so  levied,  is  levied  on  nothings  and 
that  under  such  a  levy  the  Sheriff  could  sell  nothing. 

Jackson  Temple,  for  Respondent 

• 

1.  Plaintiff's  remedy  was  certiorari  to  correct  the  action  of 
the  Board  of  Equalization  in  so  far  as  the  Board  had  exceeded 
its  jurisdiction.  The  proper  corrections  could  be  made,  and  the 
Board  directed  to  charge  the  parties  with  the  tax  really  due. 
(8  Gal.  58;  19  Wend.  66.)  The  description  of  the  land  assessed 
10  sufficient  {Palmer  v.  Boling,  8  Cd.  384.)  Appellants  are 
estopped  from  denying  the  correctness  of  the  description.  The 
assessment  is  presumed  to  have  been  made  in  the  usual  way^ 
i.  e. —  the  Appellants  gave  a  list  of  their  property.  (Wood's  Dig. 
615^  Sec.  3.)  The  return  was  made  within  the  time  required  by 
law^  and  the  assessment  roll  was  delivered  to  the  Clerk  of  the 
Soard  of  Supervisors,  and  kept  by  him  in  his  office  open  to 
public  inspection.  (Wood's  Dig.  617^  Sec.  7.)  Appellants  did 
not  go  before  the  Board  to  have  it  corrected. 

2d.  The  Board  had  power  to  change  the  valuation.  (Wood's 
Dig.  695,  Sec.  12;  693,  Sec.  6;  617,  Sec.  8.)  Errors  made  by  the 
Board,  in  their  judicial  capacity  —  they  having  jurisdiction  —  will 
not  vitiate  the  assessment.  (Her^erson  v.  Bfown,  1  Caine,  92; 
Boston  V.  Calendor,  11  Wend.  91;  Tfce  People  v.  Collins,  19  Id. 
56 ;  Haynes  v.  Meeks,  10  Gal.  110.)  They  acquire  jurisdiction  of 
the  person,  by  giving  the  notice,  and  by  the  law  fixing  the  meet- 
ing of  the  Board.  Every  person  listed  is  brought  into  Court. 
(Eambleton  v.  Dempsey,  20  Ohio,  168.)  But  if  the  assessment 
was  illegally  raised,  the  only  effect  ia,  perhaps,  to  render  the 
jnembers  of  the  Board  personally  liable.     (Livingston  ▼•  HcXUi^ 
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becJc,  4  Barb.  10;  People  v.  Supervisors  Alleghany,  15  Wend.  198.) 
The  tax  IB  a  debt  due  from  the  tax  payers  to  the  State.  {Moore 
9.  Patch,  12  Cal.)  A  portion  of  the  amount  claimed  is  acknowl- 
edged to  be  due  —  the  collection  ahould  not  be  enjoined,  until  a 
tender  has  been  made.  {Rtbinson  t.  Qaar,  €  Gal.  273;  Harden- 
bergh  v.  Kidd,  10  Id.  402;  Weber  v.  San  Francisco,  1  Id.) 

Baldwin^  J.  ddivered  the  opinion  of  the  Court —  Tbkrt,  C.  J. 
and  FiBLD;  J.  concurring. 

Bill  filed  to  enjoin  the  collection  of  taxes  on  a  tract  of  land  in 
Sonoma. 

Two  grounds  are  mainly  insisted  on : 

1.  That  the  property  was  so  imperfectly  described  on  the  as- 
sessment roll  as  to  be  incapable  of  identification. 

2.  That  the  Board  of  Equalization  increased  the  raluation  of 
the  land  taxed^  by  more  liian  one-half,  without  notice  to  the 
owner. 

The  facts  raising  the  first  of  i^ese  questions  are,  that  a  num- 
ber of  lots  in  the  town  of  Petaluma  were  listed  and  assessed  as 
the  property  of  Appellants,  plaintifEs  below,  by  the  Assessor  of 
Sonoma  Goimty,  on  the  assessment  roU  of  1858.  The  lots  were 
separately  assessed.  Then  follows  a  further  assessment  of  the 
property,  to  the  Appellants,  in  the  foUowing  words:  ^^Balanoe 
of  land  on  Bancho  Arroyo  de  San  Antonio,  ten  thousand  and 
ninety  acres,  at  four  dollars  per  acre,  forty  thousand  three  him- 
dred  and  sixty  dollars.''  The  town  is  on  a  part  of  this  ranch. 
Before  the  assessment,  the  Appellants  had  sold,  not  only  a  great 
many  town  lots,  but  several  parcels  of  land  lying  outside  of  the 
town.  The  whole  ranch  contained  originally  four  leagues,  or 
some  seventeen  thousand  seven  hundred  acres.  Is  this  a  soffi- 
cient  description?  Considering  the  description  given  to  amount 
to  this,  ''ten  thoivuind  acres  of  land  being  the  remainder  of  a 
ranch  called  Arroyo  de  San  Antonio,  originally  containing  aev- 
enteen  thousand  seven  hundred  and  ninety  acrea;  that  part  not 
assessed  being  comprehended  in  the  plat  of  the  town  of  Peta- 
luma,'' it  would  be  sufficient  in  a  deed  to  pass  the  title;  and, 
within  the  case  of  Palmer  v.  Baling,  (8  Gal.  388,)  properly  tax- 
able by  this  description.  We  do  not  feel  disposed  to  disturb 
Oat  deoifii(nL      The  fourth  section  of  the  Aet»  (Wood's  Digei^ 


SUPREME  COUBT  — APRIL  TERM,  1859.  329 

Patten  V.  QrecB. 

616^)  quoted  by  the  Appellants,  refers  only  to  ptibKc  lands,  out- 
side of  a  city,  town,  etc.  as  the  context  shows. 

The  other  question  is  more  difficult  The  eighth  section  (p. 
617)  provides:  "The  Supervisors  of  the  County  shall  constitute 
a  Board  of  Equalization,  of  which  Board  the  Clerk  of  the 
Board  of  Supervisors  shall  be  Clerk.  The  Board  of  Equaliza- 
tion shall  meet  on  the  second  Monday  in  August,  and  shall  con- 
tinue in  session,  from  time  to  time,  until  the  business  of  equali- 
zation presented  to  them  is  disposed  of;  provided,  however,  that 
they  shall  not  sit  after  the  second  Monday  in  September.  The 
Board  of  Equalization  shall  have  power  to  determine  all  com- 
plaints made  in  regard  to  the  assessed  value  of  any  property, 
and  may  change  and  correct  any  valuation,  either  by  adding 
thereto  or  deducting  therefrom,  if  they  deem  the  sum  fixed  in 
the  assessment  roll  too  small  or  too  great,  whether  said  sum  was 
fixed  by  the  owner  or  the  Assessor.'^  We  think  it  would  be  a 
dangerous  precedent  to  hold  that  an  absolute  power  resides  in 
the  Supervisors  to  tax  land  as  they  may  choose,  without  giving 
any  notice  to  the  owner.  It  is  a  power  liable  to  a  great  abuse. 
The  general  principles  of  law  applicable  to  such  tribunals,  oppose 
the  exercise  of  any  such  power.  The  publication  of  notice  of 
the  sitting  of  the  Board  amounts  to  no  protection  to  the  owner, 
for  the  sessions  of  the  Board  are,  or  may  be,  from  the  first  Mon- 
day in  August  until'  the  second  Monday  in  September,  and  it 
could  scarcely  be  expected  that  every  tax-payer  is  to  wait  upon 
the  Board  all  this  time  to  see  if  his  taxes  are  to  be  increased. 
The  words  of  the  statute  seem  to  require  a  complaint,  or  some 
proceeding  analogous  to  this;  at  least,  that  there  is  to  be  some- 
thing, however  informal,  in  the  nature  of  a  controversy  or  con- 
testation, or  in  the  nature  of  a  judicial  inquiry.  .There  can  be 
no  considerable  difiBculty  in  giving  this  notice,  and  we  think  the 
best  interests  of  the  State  require  it  We  are  not  disposed  to 
hold  these  tribunals  to  any  great  strictness  of  procedure;  but 
any  degree  of  strictness,  probably,  would  be  better  than  to  give 
such  arbitrary  power  to  a  Board,  as  would  authorize  it,  without 
notice  or  evidence,  or  opportunity  to  the  tax-payer  to  be  heard, 
to  increase  his  taxes  indefinitely,  without  any  right  of  appeal. 
The  case  in  .20  Ohio,  172,  seems  to  be  against  this  view,  but  the 
ruling  of  the  Court  on  ihis  point  was  not  neeeasary  to  the  de- 
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cision  of  the  case,  and  the  decision  was  inflnenced  by  other  stat- 
utory provisions  than  the  one  which  seems  analogons  to  that  in 
our  Act.  The  Act  of  Ohio,  too^  appointed  a  single  day  as  the 
time  of  the  meeting  of  the  Board.  But  according  the  weight  of 
a  direct  adjudication  to  this  decision,  (which,  however,  is  with- 
out explanation,  and  merely  the  conclusion  of  the  Court,)  we 
think  it  stands  opposed  to  reason,  justice,  and  sound  policy,  and 
to  those  general  principles  which  allow  a  party  a  reasonable  op- 
portunity to  be  heard  before  his  rights  of  property  ai^  affected 
by  the  action  of  any  tribunal 

We  hold,  therefore,  tiiat  the  action  of  the  Board  ia  void  ia 
raising  the  tax.  This  leaves  the  assessment  in  full  force,  and  we 
perceive  no  difiSculty  in  the  Tax  Collector's  proceeding  to  collect 
the  tax.  The  other  questions  have  been  either  determined  by 
us  before,  or  are  not  considered  necessary  to  the  decision. 

The  order  dissolving  the  injunction  is  reversed,  and  the  case  is 
remanded,  with  directions  to  the  Court  below  to  dispose  of  the 
case  in  pursuance  of  this  opinion. 


GLADWIN  rt  dl.  v.  GLADWIN  ei  oZ.  QABEISON  $t  d.  Dr- 

TBBVEN0B& 

Aif  outstanding  llablUtj  as  surety  or  Indoraer  for  another,  tocetfaer  wltli  aa 
express  promise  by  sucb  surety  or  indorser,  to  the  prlnelpil,  that  he  will 
make  the  debt  his  own  and  pay  It,  Is  a  sufficient  considmtm  tor  •■  sis- 
press  promise  to  pay  an  equal  amount  on  <'~^ — ' 


Appeal  from  the  Twelfth  District 

For  case,  see  opinion. 

Defendants  were  insolvent  The  ease  was  tried  by  the  Ooort; 
the  defendants,  Gladwin,  Hugg  &  Co.  not  answering,  the  contest 
was  between  plaintiff  and  interveners*  Judgment  was  entered 
for  plaintiff  against  defendants,  and  that  the  intervenors  take  natti- 
ing  by  their  intervention.    Intervenors  appeal* 

Crockett  Jk  Crittenden,  for  Appellants,  dted  {McKenty  v.  Gladr 
win,  Hugg  &  Co.  10  Cal.  227 ;  Taaffe  v.  JosepTuon,  7  Id.  352 ;  Bjon 
V.  Daly,  6  Id.  238.)  The  antedating  of  the  note  sued  on  —  the  manu- 
facture of  a  present  cause  of  action  out  of  debts  not  due  —  the  con- 
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verting  of  an  accommodation  contingent  liability  into  a  debt  due 
—  the  agreement  that  plaintifiE  shonld  sue  out  attachment  by  way 
of  securing  the  debt;  these  facts,  appearing  without  explanation, 
were  a  fraud  in  law  upon  the  other  creditors.      (1  S.  ft  P.  139 
9  Porter,  39 ;  Chenery  v.  Palmer,  6  Cal. ;  5  Cow.  648 ;  4  John.  366 
15  Id.  458;  8  Ala.  694;  7  Id.  142;  14  Id.  637;  9  Id.  704;  21  Vt. 
6  Wash.  699,  and  Cases;  ex  parte  Poster,  2  Story^  131;  Id.  340; 
Watts  &  Serg.  138;  In  the  matter  of  Hunt,  7  Wend.  240;  6  Hob. 
101;  7  Id.  61;  Oheever  ▼.  Hays,  3  CaL  471;  Oroschen  t.  Page,  6 
Id.  138.) 

Hall  McAllister,  for  Respondents. 

The  case  of  McKmty  r.  Gladwin,  Hugg  S  Co.  is  not  in  point 
That  whole  decision  turned  upon  the  fact  that  McKenty  had 
taken  a  note  on  the  16th  June,  1867,  antedated  to  the  4th  June, 
1867,  and  drawing  interest,  from  date,  at  the  rate  of  two  and 
one-half  per  cent,  per  month,  until  paid;  that  there  was  no  con- 
sideration for  the  interest,  and  that  McKenty  included  said  in- 
terest in  the  note  knowingly,  and  with  the  intention  of  enforcing 
said  note  according  to  its  terms. 

An  outstanding  liability  as  surety  or  indorsor  for  another,  to- 
gether with  a  contract,  or  express  promise,  by  such  surety  or  in- 
dorser  to  the  principal,  that  he  will  make  the  debt  his  own,  pay 
it,  and  relieve  the  principal  therefrom,  is  a  good  consideration 
for  a  promissory  note  by  the  principal,  payable  on  demand,  for 
an  equal  amount.  This  proposition  settles  the  case.  (Little  t. 
Little,  13  Pick.  426;  Cushing  v.  Gore,  16  Mass.  69;  Eazeltine  v. 
Guild,  11  N.  H.  390 ;  Brewster  v.  Bours,  8  Cal.  601 ;  Dana  v.  Stan- 
ford, 10  Id.  269 ;  Eastman  v.  Cooper,  16  Pick.  279 ;  Toussaint  V. 
Martinnant,  2  Term,  100-104;  Martin  T.  Court,  2  Id.  640.) 

Tebbt,  C.  J.  delivered  the  opinion  of  the  Court — Fibld,  J. 
concurring. 

Defendants,  Gladwin,  Hugg  ft  Co.  gave  to  the  plaintiff  a  note 
to  cover  the  amount  of  liabilities  incurred  by  plaintiff  by  in- 
dorsements made  for  the  accommodation  of  Gladwin,  Hugg  ft 
Co.  At  the  time  of  executing  the  note,  Gladwin^  Hugg  ft  Co. 
were  about  to  fail,  and  the  note  was  given  for  the  purpose  of 
enabling  plaintiff  to  secure  himself  by  attaching  property.     The 
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consideration  of  the  nete  was  the  liability  inclined  by  plaintiff 
as  the  indorser  for  defendants^  and  his  express  promise  to  ss- 
stune  and  pay  such  liabilities.  The  note^  which  was  dated  the 
17th  of  May^  was  delivered  to  plaintifE  on  the  18th,  and  an  at- 
tachment issued  on  the  same  day^  which  was  levied  on  the  prop* 
erty  of  Qladwin^  Hugg  ft  Co.  Subsequently,  an  attachment  is- 
sued at  the  suit  of  Garrison  &  Co.  against  Gladwin,  Hugg  ft  Co. 
and  was  levied  on  the  same  property.  Garrison  then  intervened 
in  this  action,  and  seeks  to  acquire  precedence  over  plaintiff's 
attachment,  on  the  ground  that  the  note  given  to  plaintiff  ii 
within  the  statute  of  frauds  and  void  as  to  tiie  conditions  of  tbe 
maker. 

It  appears  from  the  evidence  and  finding  of  tlie  Court  below, 
that  there  was  no  actual  fraud  in  the  transaction,  and  the  ques- 
tion involved  is,  whether  the  promise  of  plaintiff  to  assume  and 
pay  certain  liabilities  which  he  had  incurred  as  indorser  for  de- 
fendants, and  which  were  not  at  the  time  due,  was  a  suffid^it  con- 
sideration to  support  a  promissory  note  on  demand. 

We  think  the  case  is  within  the  principle  announced  by  this 
Court  in  Da/na  v.  Stanford,  (10  Cal.  269.)  In  that  case  an  insol- 
vent, in  order  to  secure  a  sum  due,  and,  also,  to  proiBct  his 
grantee  against  outstanding  liabilities  incurred  as  accommoda- 
tion indorser,  executed  a  mortgage  upon  his  entire  property. 
This  mortgage  was  held  to  be  good  as  against  the  creditors  of 
the  insolvent,  and  we  can  see  no  reason  why  a  party  who  may 
create  a  lien  on  his  property  to  secure  a  creditor  or  surety  may 
not  execute  a  note  which  will  enable  the  party  to  acquire  a  lien 
by  legal  process. 

But  the  precise  question  here  presented  has  beai  passed  upon 
in  the  highest  Courts  of  our  sister  States.  The  case  of  LittU  v. 
LittU,  (13  *Pick.  426,)  is  in  all  respects  analogous  to  the  one  at 
bar.  A  note  on  demand  was  executed  in  favor  of  plaintiff  to 
cover  the  amount  of  outstanding  liabilities  incurred  by  plaintiff 
for  the  accommodation  of  the  maker.  These  liabilities  were  not 
at  the  time  due,  and  the  note  was  executed  to  enable  the  plain- 
tiff to  secure  himself  by  attachment  A  subsequent  attaching  ered- 
itor  contested  the  validity  of  the  note,  and  plaintiff  was  nonsuited. 
Upon  appeal  the  Court  said: 

^  In  many  particulars  the  case  resembles  Oushing  y.  Oore,  (Ifi 
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Mass.  73.)  We  think  the  fair  deduction  from  the  principles  laid 
down  in  that  case  is,  that  an  outstanding  liability  as  surety  or  in- 
dorser  for  another,  together  with  a  contract  or  promise^  express 
or  implied,  by  such  surety  or  indorser  to  the  principal,  that  he 
will  make  the  debt  his  own,  and  pay  it,  and  so  indemnify  the 
principal,  is  a  good  consideration  for  an  express  promise  to  pay 
an  equal  amount  <»  demand/^ 

The  case  of  Gushing  y.  Oore,  was  much  stroi^ger  than  the  case 
at  bar.  It  was  a  suit  upon  a  promissory  note  for  five  thousand 
dollars,  and  a  check  upon  one  of  the  banks  in  Boston  for  two 
hundred.  The  note  was  given  on  the  18th  day  of  January,  1817* 
and  was  ante-dated  January  5th :  the  note  was  intended  to  cover 
the  amount  of  liabilities  incujrred  by  the  payee  as  indorser  for 
the  maker,  and  was  given  to  enable  the  payee  to  secure  himself 
by  attachment.  On. the  same  day  on  which  the  note  was  exe- 
cuted suit  was  instituted,  and  an  attachment  issued,  which  was 
levied  on  the  goods  of  defendant  Subsequently,  the  same  goods 
were  attached  by  other  creditors,  upon  demands  which  fell  due 
before  either  of  the  three  notes  so  indorsed  by  the  plaintiff  be- 
came due,  and  the  defendants  contended  that  this  operated  as  a 
fraud  upon^the  other  creditors^  giving  im  undue  advantage  and 
preference  to  the  plaintiff.  And  the  defendant,  Gore,  who  alone 
appeared  to  defend,  held  himself  bound,  in  justice  to  those  other 
creditors,  to  take  this  ground  of  defense  to  the  present  action. 
On  this  point  the  Judge  instructed  the  jury  "that  the  defend- 
ants, when  they  were  enabled  to  pay  all  their  debts,  might,  by 
our  laws,  give  a  preference  to  any  one  creditor,  by  paying  or  giv- 
ing him  security;  an[d  that  as  they  might  do  this  by  assigning  to 
.the  plaintiff  any  of  their  goods,  so  they  might  do  it  by  giving  a 
note  to  anticipate  the  day  of  payment,  and  so  enable  him  to  at- 
tach their  goods.''  Upon  appeal,  Parker,  C.  J.  in  delivering  the 
opinion  of  the  Court,  said: ''  It  is  objected  by  the  counsel  for  the 
defendants,  that  there  was  no  legal  consideration  for  this  note; 
there  being  merely  a  liability  on  the  part  pt  the  plaintiff  to  pay 
the  notes  which  he  had  indorsed.  We  think,  however,  that 
anch  a  consijdefation  is  good,  and  sufiSdent  to  support  an  express 
promise, 

.     Whether  the  plaintiff  should  be  called  upon,  or  eventually  be 
obliged  to  pay,  was  contingent  when  he  indorsed  the  defendant*! 
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notes;  but,  there  is  no  doubt,  if  he  had  refused  to  indorse  them 
without  receiving  a  promissory  note  of  the  defendants,  to  enable 
him  to  secure  himself  when  danger  should  be  appreh^ided,  the 
defendants  would  be  prevented  from  denying  the  validity  of  ibelT 
promise.  In  the  present  state  of  the  mercantile  world,  it  would 
excite  great  surprise  if  we  were  to  decide  that  a  note  delib- 
erately given  to  an  indorser,  for  the  very  purpose  of  enabling 
him  to  secure  himself  against  the  effect  of  his  indorsement, 
would  not  answer  the  purpose  for  which  it  was  intended. 
♦  ♦  ♦  But  if  there  were  any  doubt  of  the  principle^  to  the  ex- 
tent mentioned,  we  think  that  when  an  indorser  has,  either  ex- 
pressly or  impliedly,  xmdertaken  to  pay  the  note  by  him  indorsed, 
there  can  be  no  question  that  such  an  undertaking  is  a  good  and 
valuable  consideration  for  a  promissory  note.'* 

The  case  of  Haseltme  v.  Ouild,  (11  N.  H.  390)  ia  to  tiie  BMne 
effect,  and  we  have  seen  no  decision  to  the  contrary.  TBie  caaes 
cited  by  Appellant  differ  in  several  important  reqiects  from  flie 
one  at  bar.  In  Ryan  v.  Daly,  (6  Cal.  238,)  it  was  admitted  tliat 
the  judgment  was  confessed  for  the  purpose  of  preventing  tiie 
collection  of  plaintiff's  demand.  In  Taaffe  v.  Josephson,  (7  CaL 
853)  attachment  was  issued  upon  several  promissoiy  notes,  one 
of  which  was  not  due,  and  this  fact  was  held  to  vitiate  the  jndg- 
ment  In  McKeniy  ▼.  Gladwin,  10  Cal.  227,  a  note  bearing  in- 
terest at  two  and  one-half  per  cent,  was  executed  for  the  amount 
of  the  debts  not  due  and  bearing  no  interest.  The  note  was  ante- 
dated for  the  purpose  of  receiving  a  larger  amount  of  interest 
upon  it.  The  Court  said,  *'In  this  case  it  was  only  necessary  to 
determine  two  questions: 

Ist.  Was  there  any  consideration  for  the  interest  secured  to 
be  paid  by  this  note?  If  there  was  no  legal  consideration  for 
this  interest,  and  the  note  should  be  enforced  according  to  lb 
terms,  it  would  xmjustly  take  from  the  other  creditors  and  give  to 
the  plaintiff  the  amount 

2d.  Was  this  res\Ai.lcnowingly  intended  by  the  plaintiff? 

In  regard  to  the  first  question,  flie  proof  is  conclusive.  The 
plaintiff  himself  was  examined  as  a  witness  by  the  intervenois, 
and  Mr.  Hugg,  one  of  the  defendants,  was  examined  as  a  wit- 
ness for  the  plaintiff,  and,  from  their  testimony,  it  was  dear  that 
'the  entire  consideration  for  which  the  note  was  given  waa  com- 
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posed  of  certain  known  and  specified  items,  not  one  of  which  was 
due,  and  not  one  of  which  drew  interest  And,  as  to  the  second 
question,  we  cannot  see  how  there  could  exist  a  doubt.  If  we 
take  it  to  be  true,  for  the  sake  of  the  argument  only,  that  the 
plaintifi  intended  to  collect  this  interest,  knowing  at  the  time  that 
none  of  the  demands  he  held  against  the  plaintiff  drew  interest, 
and  therefore  that  he  was  not  entitled  to  any,  it  is  difScult  to 
conceive  how  the  interYenors  could  more  conclusiTely  prove  the 
fact  of  such  intention  than  they  did  by  the  testimony  of  the 
plaintiff  himself  and  the  defendant,  Hugg.  Th^  eight  different 
items  constituting,  together,  the  entire  principal  sum  for  which 
the  note  was  given,  were  clearly  known  to  plaintiff,  who  added 
them  together  and  himself  drew  the  note.  It  must  have  been 
known  to  plaintiff  that  none  of  these  items  were  due,  and  that 
none  of  them  drew  interest.  That  he  intended  to  collect  the 
interest  and  appropriate  it  to  himself  is  clear  from  his  own  tes- 
timony: ^I  do  not  know  why  I  dated  it  on  the  4t]i  of  June, 
except  that  I  would  receive  ten  days'  interest  on  the  amount. 

*  *  *  I  do  not  know  that  I  had  any  other  motive  for  ante- 
dating than  that  I  should  receive  interest  for  ten  days."  And, 
when  suit  was  brought  upon  the  note,  the  prayer  of  the  compUdnt 
was  for  judgment)  including  principal  and  interest 

In  this  case  the  parties  seem  to  have  acted  with  perfect  good 
faith.  The  plaintiffs  hftd  incurred  large  liabilities  by  indorse- 
ments for  the  accommodation  of  defendants.  The  defendants 
were  naturally  anxious  to  secure  plaintiffs  against  loss  on  ac- 
count of  such  liabilities,  and  for  that  purpose  executed  the  note 
sued  on,  upon  the  express  promise  of  plaintiffs  to  discharge  the 
liabilities  incurred  on  behalf  of  defendants,  and  which  promise, 
it  appears,  had  been  complied  with. 

This,  as  we  have  seen,  constitntes  a  sufficient  consideTation 
to  support  the  promise  to  pay  on  demand  and  to  enable  plaintiffs 
to  recover  upon  the  note.    Judgment  affirmed. 


WHITNEY  et  al  v.  BTJTTERFIELD  ri  aX. 

Iir  the  serrlce  of  process  tbe  Sheriff  Is  responsible  only  for  nnreasonablj.  or 
not  reasonahly.  ezeeating  it.  He  Is  not  bound  to  start  on  the  instaBl  of 
receiving  a  writ  to  execute  it,  without  regard  to  anything  elae. 
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Reasonable  dlllgrenee  In  the  execution  of  proceM  depends  npon  the  partlealtf 
facts ;  whether,  for  Instance,  the  writ  he  for  fraad,  or  because  deuNDdtnt  Is 
about  to  leave  the  State,  or  remove  his  property,  and  the  like. 

A  writ  placed  in  the  BherilTs  hands  on  Sunday  cannot  be  oflcially  reoeind  b; 
him  on  that  day.  It  can  only  be  considered  officially  in  his  hands  whea 
Sunday  has  en>ired. 

Where  one  writ  of  attachment  was  placed  in  the  SherifTs  hands  on  Snndty. 
and  another  against  the  sftme  defendant  was  placed  In  the  hands  of  a 
Deputy  at  a  quarter  past  twelve  on  Monday  morning,  the  Sheriif  not  know- 
ing the  fact,  and  the  first  levy  was  made  under  the  last  writ  at  one  o'doek 
Monday  morning,  the  SherlfF  was  not  guilty  of  negligence  in  executing  ths 
first  writ  —  no  special  circumstances  being  shown. 

The  mere  omission  of  a  Deputy  to  inform  the  Sheriff  of  having  process  in  htad 
is  not  such  negligence  as  to  charge  the  Sheriff,  in  case  a  writ  last  Ui  hand 
was  executed  first. 

Vhe  Sheriff  and  his  Deputy  are  one  person  In  law,  so  fiiT  as  to  make  the  fotner 
responsible  for  the  acts  of  the  latter,  but  not  so  far  as  to  rcQalre  o<  tbs 
Sheriff  Imposslbilitiea,  or  to  impose  unconscionable  sacaetloas. 

Appeal  ivom  the  Fourteenth  Distriet 

Suit  against  a  Sheriff  and  his  sureties  for  damages  in  not  leTj- 
ing  an  attachment  with  due  diligence. 

On  the  4th  of  Aprils  1857^  plaintiffs  sued  ont  a  writ  of  attach- 
ment^ in  the  Twelfth  District  Court,  against  Abbott  &  EdwardB, 
residents  of  Nevada  City.  On  the  next  day,  Sunday,  between 
the  hours  of  nine  and  ten,  p.  u,  the  writ  was  placed  in  the  hands 
of  defendant,  Butterfield,  the  Sheriff,  with  instructions  to  levy, 
as  soon  as  possible,  on  certain  property  of  said  Abbott  &  Ed- 
wards, which  was  named.  About  fifteen  mdnutes  after  the  hour 
of  twelve,  A.  M.  of  Monday,  the  -Cth  day  of  April,  1857,  Clark  4 
Co.  brought  suit,  by  attachment,  against  said  Abbott  &  Edwards 
in  the  Fourteenth  District  Court,  in  and  for  Nevada  County,  and 
put  the  writ  in  the  hands  of  one  Bidwell,  a  Deputy  of  Butter- 
field.  This  writ  was  levied  on  all  the  property  of  Abbott  &  Ed- 
wards in  Nevada  City  and  Oovaxky^  about  one  o'clock,  ▲.  ic  of 
said  6ih  day  of  April. 

The  attachment  of  plaintiffs  was  levied  at  eight  o'clock  in  the 
morning  of  the  same  day. 

Subsequently,  plaintiffs  and  Clark  &  Co.  jobtained  judgments 
in  their  respective  suits;  the  property  attached  was  sold  in  due 
course  of  law,  and  the  proceeds  being  more  than  the  judgment 
of  plaintiffs,  but  less  than  that  of  Clark  &  Co.  were  paid  over  to 
the  latter  upon  their  execution- 

In  September,  1857,  plaintiffs  issued  execution,  which  was  re- 
turned nvMa  bona  by  Boring,  the  tiieto  Sheriff.  They  also  issued 
another  execution,  an^d  placed  it  in  ihe  hands  of  Butterfield,  ex- 
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SherifF,  with  directions  to  levy  upon  any  property  in  his  handf 
belonging  to  Abbott  &  Edwards,  or  to  be  found  in  said  county, 
etc.  Butterfield  returned  that  he  had  no  property  in  his  possession 
or  nnder  his  control  belonging  to  them. 

At  the  date  of  the  levy  of  said  attachments  and  said  execu- 
tions, Abbott  &  Edwards  had  no  property  other  than  that  seized. 

In  July,  1857,  they  applied  for  a  discharge  in  insolvency. 

The  answer  denied  negligence.  * 

The  case  being  submitted  to  the  Court  upon  an  agreed  state- 
ment of  facts,  plaintiffs  had  judgment  for  the  amount  of  their 
judgment  against  Abbott  ft  Edwards.    Defendants  appeaL 

Bwhner  S  HUl,  for  Appella&ts. 

1.  There  was  no  want  of  diligence  on  the  part  of  ttie  Shmfl 
in  levying  plaintiff's  writ.  (Wood's  Dig.  680,  Sec.  3237.)  He 
was  not  bound  to  levy,  without  special  instructions,  until  return 
time.  (2  Caines,  243;  4  Johns.  450;  16  Id.  287;  Crocker  on 
SheriffiB,  etc.  165;  Practice  Act,  Sec.  141;  Tucker  y.  Bradley,  16 
Conn.  46;  Bassett  v.  Boumar,  3  B.  Hon.  325;  CotnmcnwedUh  v. 
Magee,  8  Barr,  246.)  This  writ  could  not  be  executed  on  Sun- 
day. {Bland  V.  WJUtfield,  1  Jones'  Law,  122;  9  Pbrter,  161; 
Wood's  Dig.  157,  Art  704.) 

2.  The  writ  first  served  has  priority.  (Drake  on  Attach.  Sees. 
225,  218, 260;  Johnson  v.  Graham,  6  GaL) 

McCohnell  dc  Nxles,  for  Bespondent 

1.  The  Sheriff  ought  to  have  levied  pkintifls^  writ  flist,  be- 
cause he  received  it  first,  and  the  lien  of  plaintiff  has  priority. 
{Bdwards  v.  Hemon,  Note  to  Practice  Act,  See.  185;  Lamed 
et  aJs.  v.  Vanderberg,  7  How.  Pr.  379;  Lambert  v.  Baulding,  18 
Johns.  314;  Beak  v.  Allen,  Id.  363;  Van  Winkle  v.  Udell,  1  Hill, 
559;  Blade  v.  Vati  Vechton,  11  Paige  Gh.  21;  17  Johns.  116;  5 
Cow.  390;  1  Barb.  542;  2  Comst  451;  Huni  v.  Hooper,  reported 
in  5  Eiimy's  Law  Com.  110;  Drew  v.  Lamison,  11  Adolph.  ft  Ellis, 
529;  2  Johns.  Ch.  283;  17  Johns.  483;  12  Id.  403;  18  Id.  363; 
Pagne  v.  Drmo,  4  East,  528;  Saunders  ▼.  Bridges,  6  Eng.  0.  L. 
235;  Smallcourt  v.  Buckingham,  1  Salkdd,  320. 

2.  The  writ  could  be  received  on'Sunday.  (3  Cutty's  General 
Pr.  104;  Tidd's  Pr.  106,  216;  8  Blac.  Com.  Sec  290;  Sir  Wni- 
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Moore's  Case,  2  Ld.  Raymond,  1028;  13  Wend.  425;  Drtiry  v. 
Defontaine,  1  Taunt  181 ;  Bloxome  v.  Williams,  3  Bam.  k  Ores. 
232;  Bex  v.  Whitnask,  t  Id.  596;  (?6er  v.  Putnam,  10  Maas.  812; 
Sayles  v.  Smith,  12  Wend.  67;  Story  v.  Elliott,  8  Cow.  28;  Suhmu 
V.  Broome,  3  Burrowft,  1596;  1  W.  Blac.  528;  Bex  v.  Broih$rtwi, 
2  Strange,  702;  9  Coke,  66  6.;  14  Eng.  C.  L.  270.) 

Terry,  C.  J.  delivered  the 'opinion  of  the  Court  —  Fnsii),  J. 
concurring. 

This  question  touches  the  liability  of  the  Sheriff  for  not  levy- 
ing an  attachment  put  in  his  hands  on  Sunday;  the  goods  of  de- 
fendant having  been  seized  by  his  Deputy  on  Monday,  though 
the  last  writ  came  to  his  hands  early  on  the  same  day,  and  was 
levied  on  the  property  which  was  disposed  of  by  the  last  writ  — 
so  that  the  first  remained  unsatisfied.  The  principles  which  de- 
termine this  case  we  think  somewhat  different  from  those  argued 
at  the  bar. 

The  Sheriff's  liability  rests  on  his  breach  of  oflBcial  duty.  As 
he  is  bound  to  perform  his  duty,  so  is  he  responsible  to  every 
one  who  may  be  injured  by  his  failure  to  discharge  it.  In  re- 
spect to  the  execution  of  process  these  ofilcial  duties  are  well 
defined  by  law.  The  law  is  reasonable  in  this,  as  in  all  other 
things.  It  holds  public  officers  to  a  strict  performance  of  their 
respective  duties.  It  tolerates  no  wanton  disregard  of  these  du- 
ties. It  sanctions  no  negligence;  but  it  requires  no  impossibil- 
ities and  imposes  no  unconscionable  exactions.  When  process 
of  attachment  or  execution  comes  to  the  hands  of  the  Sheriff, 
he  must  obey  the  exigency  of  the  writ.  He  must,  in  such  cases, 
execute  the  writ  with  all  reasonable  celerity.  Whenever  he  can 
make  the  money  on  execution,  or  secure  the  debt  by  attachment 
he  must  do  it.  But  he  is  not  held  to  the  duty  of  starting  on  the 
instant  after  receiving  a  writ,  to  execute  it.  without  regard  to 
anything  else  than  its  instant  execution.  Seasonable  diligence 
is  all  that  is  required  of  him  in  such  instances.  But  this  reason- 
able diligence  depends  upon  the  particular  facts  in  connection 
with  the  duty.  If,  for  example,  a  Sheriff  has  execntion  against 
A,  and  has  no  special  instruction  to  execute  it  at  once,  and  tiiere 
is  no  apparent  necessity  for  its  immediate  execution,  it  would 
not  be  contended  that  he  was  under  tlie  same  obligations  to  ex- 
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ecute  it  instantaneously  as  if  he  were  so  instructed,  and  there 
were  circumstances  of  urgency*  So  in  respect  to  an  attachment. 
If  an  attachment  were  sued  out  on  the  ground  of  a  defendant's 
fraud,  or  his  being  in  the  act  of  leaving  the  State,  or  remoTing 
his  property,  the  yevy  fact  of  the  issuance  of  the  attachment,  or 
the  making  of  the  affidavit,  would  seem  to  indicate  to  the  officer 
the  necessity  of  immediate  action.  But,  generally,  in  the  ab- 
sence of  special  circumstances,  an  attachment  issued  for  the 
security  of  a  debt,  under  the  old  statute  authorisdng  such  a  process, 
does  not  stand  upon  a  more  favorable  footing,  so  far  as  regards 
the  necessity  of  immediate  service,  than  an  execution. 

It  is  true  the  statute,  (Wood's  Dig.  183,  See;  125,)  directs  ihirt 
the  Sheriff  ''shall  execute  the  writ  of  attachment  without  de- 
lay;'' but  this  was  not  intended  to  introdnoe  a  new  rule.  The 
expression,  ''without  delay,''  does  not  mean  that  the  Sheriff 
shall,  the  instant  he  receives  process  of  this  sort,  lay  aside  all 
other  business  and  proceed  to  execute  it,  unless  some  special 
reasons  of  urgency  exist  The  rule  is  thus  stated  by  tiie 
Supreme  Court  of  New  York,  in  Hinman  v.  Borden,  (10  Wend. 
367) :  "  A  Sheriff  is  bound  to  use  all  reasonable  endeavors  to 
execute  process.'^  It  is  true  that  some  authorities  hold  the  rule 
with  more  strictness.  In  lAndsatf^s  Executors  v.  Armfield,  (3 
Hawks,  N.  C.  B.)  the  Sheriff  was  held  liable  for  not  levying 
from  7th  October  to  1st  November,  following  —  no  explanation 
being  offered  for  the  failure.  Mr.  Justice  Hall  says,  "The  law 
declares  it  to  be  the  duty  of  the  Sheriff  to  execute  all  process 
which  comes  to.  his  hands^  with  the  utmost  expedition,  or  as 
soon  after  it  comes  into  his  hands  as  the  nature  of  the  case  ad-' 
mits,"  and  cites  Bacon  Abridg.  Sheriff  N.  That  author  holds 
the  doctrine  in  the  same  language  as  that  quoted.  Mr.  Justice 
Henderson,  in  the  case  in  Bawks,  states  tiie  doctrine  a  little 
different  He  says,  "The  Sheriff  should  proceed  with  aU  con- 
venient speed  to  levy  the  execution."  The  learned  American 
editor  of  Bacon  cites,  in  support  of  the  doctrine  of  the  text, 
several  cases,  which  we  have  examined.  None  of  them  sustain 
the  rule  in  its  strictness^  even  if  we  are  to  regard  the  doctrine  of 
Bacon  as  laying  down  a  different  rule  so  far  as  the  liability  of 
the  Sheriff  is  concerned,  from  that  held  in  Wendell  and  other 
cases;  lor  Baogn  says^  in  the  next  sentence  to  tiiat  quoted,  that 
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the  **  Sheriff  must  n^ot  show  amy  favor,  nor  be  guilty  of  unreason' 
able  delay.''  In  Kennedy  ▼.  Brent,  (6  Cranch,  187,)  C.  J.  Mar- 
shall holds  that  the  Marshal  is  bound  to  serve  the  process  as  soon 
as  he  reasonably  can. 

The  question  of  unreasonable  delay,  is  a  mixed  question  of 
law  and  fact^  each  case  depending  on  its  own  cireumstanoes; 
for^  as  we  said  before,  tihe  speed  with  whidi  the  Sheriff  must 
proceed  may  depend  upon  the  apparent  necessity  for  quick 
action.  But  we  have  found  no  ease  which  holds  that  the  mere 
delay  of  a  few  hours,  without  some  showing  of  speciBl  urgency 
has  been  held  8u£Bcient  to  charge  the  Sheriff.  If  we  suppose, 
tiien,  that  the  process  reached  the  hands  of  the  principal  Sherifi 
at  one  o'clock  on  Monday  momingy  we  do  not  perceive  that  the 
Sheriff  would  have  been  liable  -^  nothing  else  appearing  —  for  fail- 
ing to  levy  it  before.  But  the  particular  facts  of  this  ease  make 
it  stronger  for  the  Sheriff.  The  attachment  of  plaintiff  was 
placed  in  the  principal  Sheriff's  hands  on  the  night  of  Sunday, 
between  nine  and  ten  o'clock.  But  it  did  not  legally  come  to 
his  hands  as  Sheriff  and  for  service  until  twelve  o'clock.  Fifteen 
minutes  after  twelve  the  other  attachment  came  to  the  hands  of 
the  Deputy;  of  this,  it  seems^  Ihe  Sheriff  had  no  notice;  and  the 
Deputy  levied  it  at  or  about  oxie  o'clock.  It  seemi^  then,  that 
the  laches  of  the  Sheriff  ib  delaying  this  levy  for  an  hour  at  mid- 
nighty  is  the  foundation  of  his  liability.  This  would  be  too  hanh 
and  unreasonable  a  requisition.  It  is  plauaiUy  irgued  that  the 
Deputy  and  his  principal  are  the  same  person  in  law;  and  that 
ihe  attachment  in  the  hands  of  the  defendants  it^  in  I^gal  effect, 
in  the  hands  of  the  principal;  and,  oonsequently,  the  case  is  that 
of  an  officer  having  a  senior  writ  and  levying  a  junior  writ  on 
the  property  of  the  defendant  But  the  answer  to  this  argument 
is,  ttiat  here  the  question  u  one  of  diHgenoe;  and  that  it  cannot 
be  contended  that  the  mere  omission  of  the  Deputy  to  infonn 
the  prinfcipal  of  his  having  process  is  such  negligence  as  to  charge 
him. 

We  have  seen  {hat  the  Sheriff  is  not  absolutely  responsible  for 
not  executing  process  of  this  sort  He  is  responsible  for  unrea- 
sonably or  not  reasonably  executing  audi  process*  But  the  test 
is,  was  a  failure^  in  the  absence  of  any  spedal  eiroumstances,  to 
execute  thii  procesa^  unreasonable^  or  did  it  aubjeet  the  Shenff 
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to  responsibility  for  the  debt?  We  may,  in  this  G0xuiecti(m> 
lea^e  out  of  question  this  discussion  as  to  the  day,  (Sunday,)  on 
which  the  writ  of  the  plaintiff  was  received.  It  is  certain  that 
for  all  judicial  purposes^  Sunday  is  no  day  at  all.  The  Sheriff 
need  not,  on  that  day,  indorse  on  the  writ  the  fact  of  its  reoep^ 
tion.  If  given  to  him  on  that  day,  he  did  not  receive  it  as  an 
ofiScer,  but  as  the  mere  agent  of  the  plaintiff.  He  could  do  noth- 
ing with  it  on  that  day.  He  might,  if  he  choee«  recogniise  &e 
receipt  of  it,  but  it  imposed  on  him  no  higher  or  other  duties 
than  if  he  had  received  it  on  the  next  day.  He,  for  all  practical 
purposes,  so  far  as  respectsi  this  writ^  was  not  the  Sheriff  at  all 
on  Sunday.  But  we  may  safely  concede,  for  all  the  purposes  of 
this  suit,  that  he  received  the  process  on  the  next  day,  and  even 
at  the  beginning  of  that  day.  Was  he  bound,  then,  on  this  as- 
sumption, to  go  on  and  execute  the  writ,  immediately  after  hav- 
ing received  it,  no  peculiar  lusoessity  or  apparent  reason  being 
shown  why  he  should  do  so?  No  authorities  have  been  cited  to 
show  that  a  Sheriff  is  bound  to  quit  everything  else,  immediately 
on  receiving  an  attachment  or  execution,  and  proceed  to  levy. 

The  Deputy  had  received  Olark  &  Co.^s  attachment  eariy  in 
the  morning  of  Monday;  perhaps  at  the  very  instant  which 
marked  the  period  which  separated  Sunday  from  Monday  in  tiie 
computation  of  time.  But  though  Whitney's  writ  was  in  the 
hands  of  the  Sheriff  before  this  time;  yet  the  Sheriff  could  do 
nothing  with  it  —  did  not  legally  even  receive  it  in  his  official  ca- 
pacity before.  His  connection  with  the  writ  of  Whitney,  as 
Sheriff,  commenced  at  the  very  time  —  at  the  utmost — when  his 
Deputy  had  the  writ  of  Clark.  But  if  Clark  had  no  writ,  we  do 
not  see  that  the  Sheriff  would  have  been  bound  to  go  at  once, 
on  the  instant,  when  Monday  commenced,  and  levy  on  the  prop- 
erty of  the  defendants  in  attachment  Nor  was  the  Sheriff 
bound  to  the  degree  of  diligence  which  required  him  to  commtin- 
icate  to  his  Deputy  the  intelligence  that  he  had  received  the  writ 
of  Whitney  before  the  Deputy  levied  the  process  of  Clark.  At- 
tachments do  not  bind  the  property  of  the  defendant  from  the 
time  of  the  issuance,  but  only  from  the  time  of  the  actual  levy, 
and  the  attachment  first  levied,  by  our  statute,  has  the  priority. 

But,  probably,  we  might  put  this  case  on  a  broader  ground. 
The  Sheriff  could  no  more  officially  receive  a  writ  on  Sunday  for 
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service  on  Sunday  than  he  could  execute  it  en  Sunday.  Both 
these  acts  are  of  the  same  general  character,  and  equally  within 
the  prohibition  of  the  statute.  Not  receiving  it  then  as  Sheriff, 
he  received  it  as  the  mere  agent  of  the  plaintiff.  He  so  received 
it,  not  to  execute  it  on  Sunday,  or  to  deal  with  it  as  a  writ  com- 
ing to  him  on  that  day  as  an  oflScer.  He  might  have  been 
bound,  as  an  agent,  to  deliver  it  to  the  Sheriff,  or  to  treat  it  m 
delivered  when  he  could  act  But  this  was  a  personal,  not  an 
oflBcial,  contract;  it  was  a  mere  bailment  which  bound  him, 
probably,  as  a  man,  but  did  not  bind  him  as  a  Sheriff,  and,  if  he 
chose  to  disregard  it  entirely,  we  do  not  see  that  he  would  be 
bound  as  an  officer.  It  is  not  necessary  to  press  this  point,  for 
the  reason  that  if  he  was  bound  to  consider  it  as  placed  in  his 
hands  on  Monday,  at  one  o'clock,  tiiere  was  no  such  negligence 
in  failing  to  execute  it  before,  as  to  subject  him  to  liabiUty.  It 
is  true  that  it  may  be  urged  that  the  Sheriff  and  the  Deputy  are 
one  person  in  law;  true,  so  far  as  this,  that  the  Sheriff  is  respon- 
sible for  the  acts  of  the  Deputy;  but  no  one  would  contend  that 
if  a  Sheriff  has  a  Deputy  at  a  remote  precinct  of  a  county,  and  a 
writ  is  placed  in  his  hands,  and  he  executes  it  on  property  in  his 
precinct,  that  the  Sheriff  would  be  responsible  for  this,  if  the 
consequence  were  to  deprive  B  of  the  recovery  of  a  claim,  as  the 
result  of  this  levy  — B  having  put  a  writ  in  the  hands  of  the 
Sheriff  at  the  county  seat,  an  hour  before  the  writ  was  placed  in 
the  hands  of  the  Deputy.  Whitney  trusted  the  Sheriff  to  con- 
sider that  the  writ  would  be  in  his  hands  on  Monday,  and  to  re- 
ceive and  execute  it  as  if  it  were  handed  to  him  on  that  day; 
but  even  if  it  had  been,  the  Sheriff  was  not  bound  to  get  out  of 
his  bed,  (no  special  circumetances  existing,)  on  the  morning  of 
that  day,  at  one  o'clock,  and  immediately  proceed  to  the  execu- 
tion of  the  writ  It  would  be  unjust  to  hold  the  Sheriff  i»  tins 
degree  of  diligence,  and,  we  think,  illegal. 
We  reverse  the  judgment  and  remand  ^ 


SUPREME  COUBT  — APBIL  TEEM,  1859.  343 

Blandin^  «.  Borr. 


THE  PEOPLE  ex  rel  BLANDING  v.  BUlUS  et  dU.  ooksti. 

TX7TING  TH£  BOARD  OF  FUND  C!0}CMIS8I0KEB8  UlTDEB  THB  AOT 

OF  April  20,  1858. 

Thb  Legislature  mkr  authorise  a  mnnlclpal  oerporatlos  to  pay  olalma  Invalid 

in  law,  but  equitable  and  just  in  themBelyea. 
The  only  limitation  upon  the  taxing  power  of  the  LegUilatare  to  the  provlaion 

for  equality  and  uniformity  found  in  the  18th  Section,  of  Article  4th,  of 

the  Constitution. 

Vbe  Legislature  can  impose  a  general  tax  upon  all  the  property  of  the  State, 
or  a  local  tax  upon  the  property  of  particular  political  subdivisions,  as 
counties,  cities,  and  towns.  The  cases  in  which  its  power  shall  be  exercised, 
and  the  extent  to  which  the  taxation  in  a  partfcnlar  instance  shall  bo 
carried,  are  matters  excluslTely  within  its  own  judgment,  subject  to  the 
quallflcalions  of  equality  and  uniformity  In  the  assessment.  Ana.  except  as 
especially  restricted,  its  power  of  appropriation  of  the  moneys  raised,  is  co- 
extensive with  its  power  of  taxation.  It  may  appropriate  them  to  claims 
which  have  no  legal  obligation,  and  are  founded  only  in  justioe.  Tho 
power  of  appropriation  which  the  Legislature  can  exercise  over  the  rev- 
enues of  the  State  for  any  purpose,  which  it  may  regard  as  calculated  to 
promote  the  public  good,  It  can  exercise  over  the  revenues  of  a  county, 
eity,  or  town,  for  any  purpose  connected  with  their  present  or  past  condi- 
tion, except  as  such  revenues  mav,  by  the  law  creating  them,  be  devoted 
to  special  purposed  In  creating  the  law  imposing  the  tax.  it  can  prescribo 
the  objects  to  which  the  money  raised  shall  be  applied.  It  is  only  for  the 
convenient  administration  of  the  government  that  the  State  to  divided  into 
counties,  cities,  and  towns. 

The  powers  of  a  municipal  corporation  may  be  increased,  restricted,  or  repealed* 
by.  the  Legislature  at  will,  saving  only  vested  rights. 

The  fact  that  the  Legislature  has  once  exercised  its  powers  In  limiting  the 
extent  of  taxation  in  municipal  corporations,  under  the  37th  Section,  of 
Article  4  th  of  the  Constitution,  does  not  prevent  the  Legislature  from 
again  exercUlng  Its  power  by  enlarging  the  authority  to  tax. 

Tho  Act  of  April  20th,  1858,  authorizing  the  issuance  of  bonds  by  the  dty  and 
county  of  San  Francisco,  to  valid. 

The  clause  in  the  Act,  requiring  the  action  of  the  Board  of  Bxamhiers  to  bo 
submitted  to  a  vote  of  the  people  In  a  contingency,  does  not  make  the  Act 
any  the  less  a  law.  The  Act  took  eifect  as  a  law  immedtotely,  and  was 
not  dependent  on  the  action  of  any  other  body. 

Laws  may  be  absolute,  dependent  upon  no  contingency,  or  they  may  be  sab- 
iect  to  such  conditions  as  the  Legislature,  in  its  wisdom,  may  impose. 
They  may  take  effect  only  upon  the  happening  of  events  which  are  future 
and  uncertain;  and  among  others,  the  voluntary  act  of  the  parties  upon 
whom  they  are  designed  to  operate. 

Thb  case  ig  stated  in  the  opinion  of  the  Court 
Hoge  £  Wilson,  for  Appellants. 

1.  The  Act  of  April  20^  1858,  is  conetitntional. 

Li  The  37th  Section^  of  Article  4th,  of  the  Constitution,  is  not 
a  limitation  upon  the  power  of  the  Legislature.  {Orant  y.  Courier, 
24  Barb.  240;  Cook  ¥.  City  of  Rochester,  Id.  487;  People  v.  Mayor 
of  Brooklyn,  4  Comst  440.) 

2.  The  act  is  a  mere .  exercise  of  the  taxing  power.  {Thomas 
T.  Leland,  24  .W^.  66.j   Topn  of   OuUford  v.   Supervisors  of 
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Chenango,  3  Eem.  143;  8aine  case,  17  Barb.  615;  First  Munid' 
polity  of  New  Orleans  t.  Orleans  Theater  Company,  2  Bobinaon, 
La.  209;  Shaw  y.  Dennis,  5  Oilman,  415;  Ciiy  of  Bridgeport  t. 
Hous,  R.  R.  Co.  15  ConiL  492;  Inhabitants  of  Norwich  y.  Couniy 
Commissioners  of  Hampshire,  13  Pick.  60;  Truchaiut  ads.  Ciiy 
Council  of  Charleston,!  Nott  &  McC.  227; Peopfo  Y.Mayor  of  Brook- 
lyn, 4  Comst.  419;  Wilson  y.  Lekmd,  2  Peters,  661,  662;  Id.  412; 
Cass  V.  DUlon,  2  Ohio,  613;  Morris  v.  The  People,  8  Denio,  392; 
Orant  v.  Courier,  24  Barb.  237;  Benson  v.  Mayor  of  Albany,  Id. 
248;  Cfari  v.  City  of  Rochester,  Id.  446;  Sharpless  ▼.  Ifajor  of 
Pfci/oielpAta,  21  PeiuL  —  particularly  opinion  of  Judge  Wood- 
ward; Moers  v.  City  of  Reading,  Id.  188;  R.  R,  Co,  v.  CommiS' 
sianers  of  Clinton  County,  1  Ohio,  7;  Id.  134;  Slack  y.  M.  and  L 
B.  R.  Co.  13  B.  Mon.  1;  People  y.  WiUiams,  8  Gal  101;  McDon- 
ald y.  Oriswold,  4  Cal.  362;  Burnett  y.  Mayor,  etc.  of  Sacramento, 
12  Cal.  76;  Hunsacker  y.  Borden,  5  Cal.  288;  i9to^«.  to  use  of 
Washington  County  y.  B.  (£  0.  S.  fi.  Co.  12  Gill  &  Johns.  436, 
affirmed  in  3  Howard,  634.) 

n.  The  municipal  goyemment  of  San  Francisco  is  a  mere 
creature  of  the  Legislature,  subject  to  the  entire  control  of  that 
body.  The  State  is  diyided,  in  the  administration  of  goyem- 
ment, into  counties,  towns,  cities,  and  inoorporated  yillages.  To 
these  yarious  political  subdiyisions  the  State,  for  the  purpose  of 
goyemment,  delegates  many  of  her  powers.  They  all  bear  the 
same  relation  to  the  State,  and  are  equally  within  her  oontroL 
(C.  W.  <£  Z.  B.  R.  y.  Comm'rs  Clinion  Co.  1  Ohio,  89;  People  y. 
Morris,  13  Wend.  337;  People  y.  Mayor  of  N.  7.  26  Wend.  680; 
People  y.  Draper,  25  Barb.  370.) 

III.  The  whole  subject  of  taxation  belongs  to  the  Legisia* 
ture  alone.  Its  exercise  cannot  be  controlled  by  the  Courts.  In 
the  absence  of  constitutional  restriction,  the  taxing  power  is 
unlimited  and  reaches  the  whole  property  of  the  State.  The 
Legislature  may  leyy  and  apportion  a  tax  upon  any  particular 
locality  or  diyision  of  the  State,  and  is  the  exelnsiye  judge  of 
the  propriety  and  justice  of  its  own  actiona.  It  may  recogni« 
claims  which  cannot  be  enforced  at  law,  and  may  proride  for 
their  payment  by  taxation  upon  any  of  the  political  subdivis- 
ions, according  to  its  own  notions  of  jnstiee  and  of  piAlic  ben- 
efit 
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IV.  As  to  the  assumption  that  the  Act  of  1858  is  not  in  itaelf 
a  law,  but  a  mere  proposition,  to  be  submitted  to  the  people,  as 
to  whether  it  should  take  effect  or  not  as  a  law,  we  say,  the 
assumption  is  not  true.  The  Act  is  not  submitted  to  the  peo- 
ple at  all,  nor  is  any  provision  of  it,  nor  is  its  validity  in  any 
way  made  to  depend  upon  a  vote  of  the  people.  It  is  the  Tep6rt 
of  the  Board  of  Examiners  that  is  to  be  submitted  to  the  peo- 
ple, if  demanded.  The  question  whether  bonds  should  be  issued 
in  accordance  with  the  report  of  the  Board  of  Examiners,  and 
no  other,  may  be  submitted  to  a  vote.  This  particular  law, 
therefore,  is  not  within  the  pfineiple  contended  for  by  the  coun- 
sel. But  there  is  nothing  in  the  point  itself.  {Orant  T.  Courier, 
24  Barb.  242;  Clarlc  v.  City  of  Rochester,  Id.  468;  Moers  ▼.  City  of 
Reading,  21  Penn.  202 ;  Cinn.,  WUm.  and  Zanesville  Railroad  v. 
Comm'rs  of  Clinton  Co.  1  Ohio,  87;  Hitchcock's  Opinion,  20  Ohio 
Append. ;  Stack  ei  ai.  T.  Mayor  and  Lexington  R.  B.  Co.  13  B.  Moil. 
23;  People  v.  Reynolds,  6  Gil.  10.) 

Wm,  Blanding,  also,  for  Appellanta. 

I.  The  Act  in  question  is  substantially  a  Funding  Act,  such 
as  has  been  sanctioned  in  England  and  America,  and  particu- 
larly in  California.  {Washington  v.  Page,  4  Cal.  389;  People  ex 
rel.  Tallant  v.  Board  of  Supervisors  of  San  Francisco,  12  Id.  300 ; 
People  ex  rel  Tallant  v.  TUlinghasi,  10  Id.  684;  People  ex  rel. 
Lane  v.  Bond,  Id.  663 ;  People  ex  rel.  O'Donnell  v.  Board  of  Super- 
visors  San  Francisco,  11  Id.  206.) 

II.  .The  Legislature  has  power  to  levy  a  tax  to  pay  these 
bonds.  (McCulloch  v.  The  State  of  Maryland,  4  Wheat.  316 ;  No- 
gues  V.  Douglass,  7  Gal.  65 ;  Town  of  OuUford  v.  The  Board  of  Su- 
pervisors of  Chenango  Co.  3  Kern.  143 ;  Shaw  v.  Dennis,  5  Gil.  405 ; 
Thomas  v.  Leland,  24  Weni  65;  Ciiy  of  Bridgeport  v.  Hotis.  B.  B. 
Co.  16  Conn.  475.) 

Tale,  for  Bespondenta. 

I.  The  Act  of  the  20th  of  April,  1858,  was  not  in  Haelf  a  law, 
passed  by  the  Legislature;  nor  was  it  merely  to  take  eflEect  upon 
the  happening  of  an  event,  dependent  upon  a  certain  condition; 
Imt  was  a  mere  proposition,  to  be  submitted  to  fha  people  under 
a  certain  condition,  as  to  whether  it  should  take  efleet  or  net  aa 


346  SUPREME  CQUBT  — APRIL  TERM,  1859. 

Blending  v.  Burr. 

a  law,     (Barto  t.  Eimrod,  4  Seld.  483;  Johnson  t.  Rich,  9  Barb. 
680.) 

II.  The  terms  of  aubmission  to  the  vote  of  the  people  were 
accompanied  by  an  illegal  condition.  The  sabmisBion  was  made 
to  depend  upon  the  will  of  five  hundred  electors,  whose  names 
should  be  found  upon  the  assessment-roll  as  tax-payers.  This  is, 
in  effect,  submitting  the  question  to  five  hundred  men. 

III.  The  main  ground  of  refusal  rests  upon  the  illegality  of 
the  claims  passed  by  the  Board  of  Examiners  upon  which  bonds 
are  demanded,  and  the  want  of  power  in  the  Legislature  to  ren- 
der them  valid  against  the  corporation  or  against  the  tax-payers. 

1.  It  was  made  the  duty  of  the  Legislature,  under  the  Cousti- 
tution,  to  restrict  the  corporation  of  San  Francisco  from  the 
creation  of  a  debt  beyond  the  amount  limited  in  the  charter. 
(Const.  Art.  4,  Sec.  37.) 

2.  The  Legislature  performed  that  duty,  and  it  tiien  became 
as  obligatory  as  a  constitutional  provision,  incorporated  in  the 
Constitution. '  (Charter  of  1861,  Art  8,  Sec.  5;  Charter  of  1855, 
Sec.  32.) 

3.  All  debts  contracted  beyond  the  sums  fixed  in  the  Charters 
as  the  maximum,  are  absolutely  void,  under  the  Constitution  and 
Charter.  And  being  void,  the  Legislature  could  not  make  them 
valid.  {Ketchum  v.  City  of  Buffalo,  4  Keman,  356,  376,  879; 
Moore  v.  Paich,  12  Cal.  265;  PeopJe  v.  O'Donnell,  11  Id.  206;  P«o- 
ple  V.  Johnson,  6  Id.  499 ;  Nogues  v.  Douglass,  7  Id.  65 ;  Dennis  v. 
Maynard  et  al.  15  111.  480.)  The  Legislature  cannot  dispose  of 
the  property  of  the  Corporation,  and  vest  it  in  the  Stated  (Ter- 
riit  et  al,  v.  Taylor  et  al.  9  Cranch,  52 ;  Morse  v.  Smith,  2  Cal.  554; 
Hampshire  v.  FranMin,  16  Mass.  84;  Newall  v.  The  People,  3  Seld. 
9;  Wells  v.  City  of  Weston,  22  Missouri,  387.  For  English  Fund- 
ing System  see  McCullock^s  Com.  Die.  689,  and  Encyclopedia  of 
Commerce,  Vol.  1,  763,  Title  Funds,  by  I.  Smith  Hamans.) 

4.  Upon  general  principles  contracts  in  violation  of  a  statute 
are  void,  so  tiiat  all  these  claims  certified  to  be  bonded  are  inde- 
pendent of  the  constitutional  restriction.  {Rodman  v.  Munson, 
13  Barb.  63;  Newell  v.  The  People,  3  Seld.  9;  Bell  v.  Qumn,  2 
Sanfd.  146.) 

5.  The  provisionjs  in  the  Oonstitation  and  Oharters  of  1651 
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and  1855,  limiting  the  creation  of  the  debt,  constituted  a  con* 
tract  with  the  tax-payers^  daring  the  existence  of  those  Char- 
ters^ that  they  should  not  be  called  on  to  pay  a  larger  tax  for  the 
city  indebtedness  than  authorized  by  the  Charters,  which  con- 
tract the  Act  of  1858  violates,  by  the  imposition  of  an  additional 
tax  to  pay  for  the  excess.  (See  the  general  principle  stated  in 
New  Jersey  v.  Wihon,  7  Craneh,  164 ;  and  State  Bank  of  Ohio  v. 
Knoope,  16  How.  369.)  The  law  could  not  have  a  retroactire 
operation. 

6.  The  operation  of  the  Act  of  .1858,  is  to  take  the  property  of 
the  tax-payers  of  the  cily,  without  due  process  of  law,  and  to 
appropriate  it  to  another  for  a  private  purpose. 

FiBLD,  J.  delivered  the  opinion  of  the  Court  —  Tbbbt,  C.  J. 
concurring. 

This  was  a  proceeding  to  obtain  a  peremptory  mandamus  upon 
the  Eespondents,  constituting  the  Board  of  Fund  Commissioners, 
under  the  Act  of  April  20,  1858,  to  compel  them,  in  compliance 
with  the  provisions  of  the  Act,  to  issue  to  the  relator  bonds  of 
the  city  and  county  of  San  Francisco  for  the  amount  of  his 
daim,  as  allowed  by  the  Board  of  Examiners.  Two  of  the  Be- 
spondents  —  the  Auditor  and  Treasurer  of  the  city  and  county  — 
in  their  return  to  the  alternative  writ,  avow  their  readiness  to 
issue  the  bonds  in  conformity  with  the  Act,  but  allege  that  the 
Eespondont  Burr,  the  President  of  the  Board,  refuses  to  sign  them, 
and  that  they  cannot  be  issued  without  his  signature.  The  Be- 
spondent  Burr,  in  his  return,  bases  his  refusal  on  the  alleged 
illegaliiy  of  the  claims  allowed  by  the  Board  of  Examiners  against 
the  city  of  San  Francisco,  and  the  alleged  want  of  power  in  the 
Legislature,  by  the  Act  in  question,  to  give  them  validity,  and  to 
render  them  binding  upon  the  corporation. 

No  objection  is  taken  to  the  regularity  of  the  action  of  the 
Examiners.  It  is  admitted  that  they  conformed  in  all  respects 
to  the  provisions  of  the  Act,  and  discharged  their  duties  with 
strict  impartiality  and  faithfulness.  No  claim  was  approved  by 
them  which  was  not  evidenced  in  the  required  form,  or  founded 
upon  a  valuable  or  meritorious  consideration.  The  illegality 
alleged  is,  that  the  claims  were  created  in  contravention  of  ex- 
press prohibitions  in  the  charters  of  1851  and  1855.    The  char- 
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ter  of  1851  vests  the  goTeminent  of  the  city  in  a  Common  Cotm- 
cil^  oonsisting  of  a  Board  of  Aldermen  and  a  Board  of  Assistant 
Aldermen;  and  in  tiie  5ih  Section  of  Article  dd  provides  as 
follows: 

^  The  Common  Conndl  shall  not  create^  nor  permit  to  aocme^ 
any  debts  or  liabilities  which^  in  the  aggregate  with  all  foimer 
debts  or  liabilities^  shall  exceed  the  sum  of  fifty  thousand  dollars 
over  and  above  the  annual  revenue  of  the  dly^  unless  the  same 
shall  be  authorized  by  ordinance  for  some  specific  object^  which 
ordinance  shall  provide  ways  and  meana^  exclusive  of  loans,  for 
the  payment  of  the  interest  thereon  as  it  falls  due,  and  also  to 
pay  and  discharge  the  principal  within  twelve  years;  but  no  such 
ordinance  shall  take  effect  until  it  shall  have  been  submitted  to 
the  people  and  receive  a  majority  of  all  the  votes  cast  at  such 
election ;  and  all  money  raised  by  authority  of  such  ordinance  shall 
be  applied  only  to  the  object  therein  mentioned,  or  to  the  payment 
of  the  debt  thereby  created ;  provided,  that  the  present  debt  of  the 
city,  with  the  interest  accruing  thereon,  shall  make  no  part  of  the 
fifty  thousand  dollars  af oresaid*'' 

The  charter  of  1855,  in  like  manner,  vests  the  government  of 
the  city  in  a  Common  Council,  consisting  of  similiar  Boards,  and 
in  its  thirty-second  section  provides,  that  '^  the  Common  Coimcil 
shall  not  create,  nor  permit  to  accrue,  any  debt  or  liabiUtj 
which,  in  the  aggregate  with  all  former  debts  or  liabilities,  ex- 
clusive of  the  funded  debts,  shall  exceed  the  sum  of  twenty-five 
thousand  dollars  over  and  above  the  estimated  annual  revenue 
of  the  city  at  the  time  of  incurring  such  debt  or  liability,"  and 
contains  various  clauses  intended  to  give  effect  to  this  prohibi- 
tion. 

These  provisions  are  construed  by  the  counsel  of  the  Respond- 
ents as  a  legislative  restriction  upon  the  powers  of  the  municipal 
government,  fixings  a  limit  beyond  which  it  could  not  go  in  the 
creation  of  any  debt  or  liability;  and  hence  it  is  argued  that  all 
claims  exceeding  this  limit  are  without  legal  obligation,  and  con- 
sequently incapable  of  confirmation  by  l^islative  oiactment. 
It  is  not  necessary  for  the  determination  of  this  proceeding  to 
give  a  construction  to  these  provisions,  for,  assuming  the  con- 
struction of  the  learned  counsel  to  be  correct,  and  that  the 
claims   were  without  legal  obligation,   we  cannot  perceive  any 
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constitutional  objection  to  their  recognition  by  the  Legialatuie  as 
a  jnst  debt  to  be  assumed  by  the  city.  The  claims  approTed  were 
not  created  for  purposes  outside  of  the  charters,  but  for  objects 
warranted  by  them;  and  it  is  not  pretended  that  they  were  not 
founded  upon  considerations  which  would  be  deemed  valuable  and 
sufficient  as  between  individuals.  The  objection  to  the  claims  is 
not  to  their  character,  but  to  their  amount  By  the  Act  of  April 
20th,  1858,  the  Legislature  has  provided  for  a  change  in  their  form, 
and  their  ultimate  payment  by  the  city. 

The  Act  provides  that  bonds  shall  be  issued  to  the  holders  of 
the  approved  claims,  (upon  the  surrender  of  such  claims  for  can- 
cellation,) in  the  name  of  the  city  and  county,  be  signed  by  the 
Commissioners  in  their  official  capacity,  bear  date  as  of  the  first 
of  January,  1858,  draw  interest  at  the  rate  of  six  per  cent  per 
annum,  and  be  redeemable  and  payable  within  thirty  years  from 
iheir  date,  and  that  an  annual  tax  shall  be  levied  for  the  pay- 
ment of  the  interest,  and  after  1866  a  further  annual  tax  for  the 
creation  of  a  sinking  fund  for  the  extinction  of  the  principal. 
The  effect  of  the  act  is  to  give  numerous  outstanding  claims 
a  common  form,  and  to  convert  a  present  liability,  real  or 
asserted,  into  a  deferred  debt,  and  to  provide  a  fund  for  its  extin- 
guishment The  question  presented,  is  not  one  of  power  in  the 
Legislature  to  impose  upon  ihe  corporation  the  pajonent  of 
claims  for  which  no  consideration  has  been  had^  but  of  power  to 
provide  for  claims  meritorious  in  their  character,  for  which  an 
equivalent  has  been  received,  and  from  the  payment  of  which 
the  corporation  could  only  escape  upon  strict  technical  grounds. 
That  the  Legislature  can  provide  for  the  payment  of  claims, 
invalid  in  the  forum  of  the  law,  but  equitable  and  just  in  them- 
selves, would  seem  unquestionable.  It  may  become,  for  exam- 
ple, of  the  highest  importance  to  a  municipal  corporation  that 
counsel  should  be  employed  to  defend  its  rights  of  property 
assailed  by  different  parties,  but  its  charter  may  not  confer  author- 
ity to  employ  the  counsel  or  to  meet  his  charges.  Professional 
services  rendered  under  such  circumstances,  would  not  consti- 
tute a  l^al  charge  upon  the  corporation,  but  that  it  would  be 
competent  for  the  Legislature  to  authorize  the  payment  of  the 
charge,  and  the  impop^tion  of  a  tax  for  that  purpose,  no  one  will 
deny.    Or,  take  a  still  .stronger  e^ipe — a  city  has  issued,  in  pur« 
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suance  of  law^  its  bonds  —  the  annual  interest  is  maturings  and 
the  sources  of  revenue  upon  \irhich  it  relied  to  pay  the  same  ha^e 
failed,  and  it  has  no  power  to  borrow  the  money  withm  the 
requisite  time,  but  individuals  possessing  the  means  come  forward, 
and  at  the  request  of  its  authorities,  advance  the  necessary 
money  to  protect  the  honor  and  good  faith  of  the  city.  A  claim 
for  reimbursement  would  not,  under  the  circumstances,  in  face  of 
positive  prohibitions  of  the  charter  to  raise  money,  except  in  a 
particular  way,  be  valid  and  binding,  but  that  the  Legislature 
could  authorize  its  payment,  and  the  raising  of  the  means  by 
taxation  without  trenching  upon  any  constitutional  restrictions, 
is  clear.  The  action  of  the  Legislature  in  reference  to  the 
approved  claims  under  the  Act  of  April  20th,  1858,  is  of  a  similar 
character,  and  must  rest  for  its  validity  upon  similar  grounds. 
There  is  nothing  in  iihe  act  compulsory  upon  the  holders  of  the 
approved  claims;  they  are  not  bound  to  surrender  them  and 
receive  bonds  in  their  place;  this  is  entirely  optional  with  them. 
The  act,  therefore,  impairs  no  right  which  they  may  have  pos- 
sessed heretofore,  even  were  the  claims  valid  and  binding  upoa 
the  city.  In  that  view  the  act  is  of  a  beneficial  character  to  the 
holders  in  the  available  form  of  the  claims  it  famishes,  and  in 
the  security  it  gives  for  tiheir  ultimate  payment;  much  more  so 
upon  the  assumption  with  which  we  are  considering  the  case, 
that  the  claims  never  possessed  any  I^al  obligation.  The  ques- 
tion then,  iSf  whether  the  direction  to  levy  an  annual  tax  for 
the  interest,  and,  after  1866,  for  the  principal  of  these  bonds, 
was  a  legitimate  exercise  of  the  taxing  power  of  the  L^la- 
ture. 

The  only  limitation  upon  this  power  is  contained  in  the  ISth 
Section  of  the  11th  Article  of  *the  Constitution,  which  simply 
provides  for  equality  and  uniformity  in  the  taxation.  There  is 
no  restriction  as  to  the  amount  of  the  tax  which  may  be 
imposed,  or  the  purpose  to  which  the  money  raised  shaU  be 
applied.  The  security  against  the  abuse  of  the  power  of  the 
Legislature  is  to  be  found  in  the  wisdom  and  sense  of  justice  of 
its  members,  and  their  relation  to  their  constituents.  It  can 
impose  a  general  tax  upon  all  the  property  of  the  State,  or  a  local 
tax  upon  the  property  of  particular  political  subdivisions,  as 
counties,  cities,  and  towns.    The  cases  in  which  its  power  flhall 
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be  exercised,  and  the  extent  to  which  the  taxation  in  a  particular 
instance  shall  be  carried,  are  matters  exclusively  within  its  own 
judgment,  subject  to  the  qnalifications  of  equality  and  uniform- 
ity in  the  assessment.  And,  exfcept  as  especially  restricted,  its 
power  of  appropriation  of  the  moneys  raised,  is  coextensive  with 
its  power  of  taxation.  It  may  appropriate  them  to  claims  which 
have  no  legal  obligation,  and  are  founded  only  in  justice.  Of  the 
propriety  of  the  appropriation,  as  of  the  expediency  of  the  taxa- 
tion, it  is  the  sole  judge.  With  the  exercise  of. the  power  in 
either  case,  the  judiciary  cannot  interfere.  The  power  of  appro- 
priation which  the  Legislature  can  exercise  over  the  revenues  of 
the  State  for  any  purpose,  which  it  may  regard  as  calculated  to 
promote  the  public  good,  it  can  exercise  oVer  the  revenues  of  a' 
county,  city,  or  town,  for  any  purpose  connected  with  their 
present  or  past  condition,  except  as  such  revenues  may,  by  the 
law  creating  them,  be  devoted  to  special  purposes.  In  passing 
the  law  imposing  the  tax,  it  can  prescribe  the  objects  to  which 
the  moneys  raised  shall  be  applied.  It  is  only  for  the  convenient 
administration  of  the  government,  that  the  State  is  divided  into' 
counties,  cities,  and  towns.  These  political  subdivisions  are  mere 
instrumentalities,  with  powers  more  or  less  enlarged  according' 
to  the  requirements  of  the  public.  Their  powers  are  subject  to  be  * 
increased,  restricted,  or  repealed,  at  the  will  of  the  Legislature, 
according  to  the  varjring  exigencies  of  the  State;  vested  rights 
acquired  thereunder,  as  under  all  laws,  only,  remaining  unaf- 
fected. In  directing,  therefore,  a  particular  tax  by  a  municipal 
corporation,  and  the  appropriation  of  the  proceeds,  the  Legis- 
lature only  exercises  a  power  through  its  subordinate  agent, 
which  it  could  exercise  directly.  In  creating  the  corporation,  or 
by  subsequent  legislation,  it  coidd  authorize  specific  taxes  for 
specific  purposes;  as,  for  instance,  for  the  salaries  of  its  Mayor 
or  Supervisors.  The  character  of  the  purpose  —  when  there  is  no 
constitutional  inhibition  —  cannot  affect  the  ^ower.  With  the 
expediency  or  policy  of  the  purpose  the  judiciary  have  nothing 
to  do. 

The  views  we  have  expressed  are  fully  sustained  by  numerous 
adjudications.  The  case  of  The  Town  of  OuUford  v.  The  Board 
of  Supervisors  of  Chenango  County  et  als,  is  one  of  them,  and 
is  directly  in  point.     (3  Ker.  143.)     The  facts  out  of  which  that 
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case  arose  are  these:  Certain  persons,  by  the  names  of  Cornell 
and  Clark,  were  elected  in  1838,  Commissioners  of  Highways  of 
the  town  of  Guilford,  and,  as  such  officers,  by  direction  of  the 
▼oters  of  the  town,  commenced  a  suit  against  a  certain  turnpike 
company  for  entering  upon  and  taking  possession  of  a  public 
highway  and  bridge  in  the  town,  without  having  the  same  appraised 
and  paid  for  as  priyate  property.  In  the  suit,  the  Commissioners 
were  cast,  and,  in  consequence,  subjected  to  the  payment  of  costs, 
besides  the  fees  of  their  own  counsel.  They  then  presented  their 
claim  for  the  expenses  incurred  by  reason  of  the  suit,  to  the  audi- 
tors of  the  town  for  allowance,  but  those  officers  refused  to  audit  it. 
They  then  applied  to  the  Court  for  a  mandamiis,  but  the  application 
was  denied,  on  the  ground  that  they  had  a  remedy  by  an  action 
at  law.  They  then  brought  their  suit  against  the  town  and  failed, 
the  Supreme  Court  holding  that  the  Commissioners  did  not  possess 
authority,  by  virtue  of  their  ofi^ce,  to  bring  the  suit  against  the 
turnpike  company;  that  the  electors  of  the  town  could  not,  by 
resolution  or  otherwise,  authorize  the  suit  in  the  name  of  the  Com- 
missioners ;  that  the  resolution,  if  passed  at  a  town  meeting,  did 
not  bind  the  town ;  and  that,  as  a  consequence,  the  Commissioners 
could  not  sustain  the  action  for  the  costs  and  expenses  incurred  by 
them.  The  Commissioners  had  thus  failed  to  establish  their  claim 
at  law,  and  were  in  the  same  position  with  that  of  the  holders 
of  the  approved  claims  in  the  case  at  bar,  assuming  the  position 
of  the  Respondent  that  such  claims  were  without  legal  obli^- 
tion.  They  accordingly  applied  to  the  Legislature  for  relief,  and, 
in  February,  1861,.  an  Act  was  passed,  submitting  to  the  electors 
of  the  town  to  determine  what  amount  of  compensation,  if  any, 
should  be  awarded  to  them  for  the  costs  and  expenses  they  had 
incurred. 

Under  this  Act  the  electors,  by  a  large  majority,  decided 
against  the  claim.  In  the  following  year  the  Commissioners 
again  applied  to  the  Legislature  for  relief,  and  in  February, 
1852,  another  Act  was  passed,  requiring  the  County  Judge  of 
Chenango  County  to  appoint  three  CommissionerB  to  take  proof 
of  and  determine  the  amount  of  the  cost  and  expenses  which  had 
been  incurred  in  the  suits  with  the  turnpike  company,  and  aocm- 
lag  from  their  non-payment;  and  to  render  an  award  thereon. 
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and  making  it  the  duty  of  the  Supervisors  of  the  county  to  cause 
the  amount  of  the  award  to  be  levied  upon  the  taxable  property 
of  the  town  of  Guilford,  and  to  be  collected  for  the  benefit  of 
Cornell  and  Clark^  in  the  same  manner  as  other  taxes  were  col- 
lected by  law.  The  award,  imder  the  Act,  was  rendered,  and 
thereupon  the  town  instituted  suit  to  restrain  the  Board  of  Su- 
pervisors from  levying  and  collecting  the  money,  and  to  pro- 
hibit Cornell  and  Clark  from  adopting  any  means,  under  the  Act 
of  the  Legislature,  to  enforce  its  collection,  on  the  gnwmd  that 
the  Act  was  unconstituticHial  and  void.  The  Court,  at  a  special 
tem^  decided  the  law  unconstitutional  and  void,  the  proceedings 
under  it  of  no  avail,  and  directed  a  decree  perpetually  enjoining 
the  parties  from  taking  any  steps  for  the  collection  of  the  award. 
On  appeal,  the  Supreme  Court,  at  a  general  term,  reversed  the 
decree,  holding  the  law  constitutional  and  valid.  .(^^  Barb.  616.) 
Opinions  were  delivered  by  two  of  the  Justices,  Crippen  and 
Oray.  Mr.  Justice  Crippen,  in  his  opinion,  says:  ''There  being 
no  prohibitory  constitutional  restriction,  the  Legislature  possesses 
the  undoubted  power  to  levy  taxes  upon  particular  districts, 
counties,  towns,  or  other  distinct  localities,  as  may  seem  just  and 
right,  according  to  the  benefits  derived  from  the  objects  of  such 
imposition.  This  principle  is  fully  asserted  and  maintained  by 
the  Court  of  Appeals,  in  the  case  of  The  People  v.  The  Mayor  of 
Brooklyn,  above  cited.  Also,  see  Thomas  v.  Leland,  (24  Wend. 
65.)  It  cannot  be  r^arded  as  an  open  question  since  the  deci- 
sion of  the  Court  of  Appeals.  The  Legislature,  acting  upon  the 
principle  of  these  cases,  passed  the  Act,  on  the  5th  of  February, 
1852,  for  the  purpose  of  affording  relief  to  Cornell  and  Clark, 
against  the  manifest  injustice  to  which  they  had  been  subjected 
by  a  refusal  of  the  town  to  comply  with  a  plain  moral  obligation 
resting  upon  it,  but  which  could  not  be  reached  by  the  strict  rules 
of  the  common  law. 

My  conclusion  is  that  the  Act  in  question  was  eminently  right 
and  proper  to  readi  the  exigency  of  the  case,  and  fully  author- 
ized by  the  fundamental  law  of  the  State.  The  Legislature  pos- 
sessed the  right  to  pass  the  law,  and  the  merits  of  the  claim  of 
Cornell  and  Clark  furnish  strong  and  palpable  reasons  for  the 
enforcement  of  its  provisions."  Mr.  Justice  Oray,  in  his  opinion 
observes:     ''The  Court  could  not  relieve  them,   (the  Commit 
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sioners  of  Highways,)  becanse  the  electors  acted  without  statute 
authority,  and  hence  there  was  no  legal  obligation  on  the  part  of 
the  town,  as  such,  to  pay. 

The  moral  obligation  was  not,  and  could  not  be,  passed  upon, 
by  the  Court,  for  the  reason  that  the  whole  question  turned  upon 
the  construction  of  a  statute.  An  appeal  was  then  made  to  the 
Legislature,  who  were  of  opinion,  upon  the  facts  established  be- 
fore them,  that  Cornell  and  Clark  had  acted  in  good  faith  in 
prosecuting  the  suit  brought  by  them  for  the  benefit  of  the  pub- 
lic, and  because,  by  strict  legal  rules,  no  remedy  could  be  had 
by  them  in  Court,  they  authorized  a  public  tax  to  be  levied  for 
their  relief,  and  apportioned  upon  that  portion  of  the  State 
which  instigated  the  litigation,  and  for  whose  benefit  it  was  in- 
tended. *  *  •  I  have  never  heard  it  doubted,  that  whenever 
a  moral  obligation  exists  on  the  part  of  the  government  to  re- 
lieve one  of  its  citizens,  sufficient  to  support  a  promise,  if  the 
same  state  of  things  existed  between  individuals,  the  Le^slature 
has  the  right  to  recognize  the  obligation,  and  discharge  it  by  the 
imposition  of  a  tax.  The  Legislature  being  the  only  department 
of  the  government  that  can  provide  the  telief,  and  being  unre- 
stricted in  the  exercise  of  their  taxing  power,  except  as  to  the 
mere  manner  of  passing  bills  for  that  purpose,  must  of  necessity 
be  the  exclusive  judges,  when  the  interest  or  the  honor  of  the 
government  justify  a  tax,  and  of  what  portion  of  the  State  onglit 
in  justice  to  pay  it." 

The  decision  of  the  Supreme  Court  was  taken  to  flie  Court  of 
Appeals,  and  was  there  affirmed,  Mr.  Justice  Denio,  using  in  his 
opinion,  the  following  language : 

"The  Legislature  is  not  confined  in  its  appropriation  of  the 
public  moneys,  or  of  the  sums  to  be  raised  by  taxation  in  favor 
of  individuals,  to  cases  in  which  a  legal  demand  exists  against 
the  State.  It  can  thus  recognize  claims  founded  in  equity  and 
justice  in  the  largest  sense  of  these  terms,  or  in  gratitude  or 
charity.  Independently  of  express  constitutional  restrictions,  it 
can  make  appropriations  of  money  whenever  the  public  well- 
being  requires,  or  will  be  promoted  by  it,  and  it  is  the  judge  of 
what  is  for  the  public  good.  It  can,  moreover,  under  the  power 
to  levy  taxes,  apportion  the  public  burdens  among  all  the  tsK- 
paying  citizons  of  the  State,  or  among  those  of  a  particular  see-- 
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tion,  or  political  division.  It  is  well  settled  that  the  authority 
to  raise  money  by  the  exercise  of  the  taxing  power  is  not  in 
conflict  with  the  constitutional  provisions  protecting  private 
property  from  seizure.  The  two  principles  co-exist  in  the  Con- 
stitution, and  it  is  not  difficult  to  distingnish  between  them.'* 
(3  Keman,  149.  See,  also,  as  illustrative  of  the  same  doctrine^ 
the  following  cases:  Thomas  v,  Leland,  24  Wend.  66;  Shaw  t, 
Dennis,  5  Oilman,  415;  City  of  Bridgeport  v.  Hova.  Railroad  Co. 
15  Conn.  492 ;  Inhabitants  of  Norwich  v.  County  Commissioners  of 
Hampshire,  13  Pick.  60;  Tuchaiet  ads.  City  Council  of  Charleston, 
1  Nott  &  McC.  227;  Wilson  v.  Leland,  2  Peters,  661,  662;  Id. 
412;  People  v.  Mayor  of  Brooklyn,  4  Coms.  419;  Morris  v.  The 
People,  3  Denio,  392;  Orant  v.  Courier,  24  Barb.  287;  Benson  v. 
Mayor  of  Albany,  Id.  248;  Clark  v.  City  of  Rochester,  Id.  446; 
Bharpless  v.  Mayor  of  Philadelphia,  21  Penn.  147  —  particularly 
opinion  of  Judge  Woodward;  Moers  v.  The  City  of  Reading,  Id. 
188,  etc. ;  Cass  v.  Dillon,  2  Ohio,  613 ;  Railroad  Co.  v.  Commission- 
ers ^f  Clinton  Co.  1  Ohio  St  Rep.  89;  Id.  134;  People  v.  Morris, 
13  Wend.  337;  The  People  v.  Maofor  of  New  York,  26  Wend.  681; 
People  V.  Draper,  25  Barb.  344;  The  State,  use  of  Washington  Co. 
T.  Baltimore  and  Ohio  Railroad  Co.  12  Oill  and  Johns.  436.) 

The  only  clause  of  the  Constitution  to  which  we  are  cited  by 
the  Respondents  is  contained  in  the  37th  Section  of  Article  4« 
which  he  enjoins  upon  the  Legislature  the  duty  to  restrict  cities 
and  incorporated  villages  in  their  power  of  taxation  and  of  con* 
tracting  debts.  By  this  clause  it  is  contended  that  the  Legisla- 
ture, having  once  exercised  its  powers  in  limiting  tiie  extent  of 
taxation  in  municipal  corporations,  is  prohibited  from  conferring 
any  greater  authority  to  tax  property.  We  do  not  perceive  in 
the  provision  in  question  any  restriction  upon  the  actual  control 
of  the  Legislature,  over  the  whole  subject  of  municipal  taxati'>n 
at  all  times.  Certainly  there  is  none  in  express  terms,  and  none 
can  be  fairly  implied  from  the  end  to  which  the  action  of  the 
Legislature  is  by  the  provision  to  be  directed  —  the  prevention  of 
abuses  in  assessments  and  in  contracting  debts.  *'The  restric- 
tion contemplated,"  says  the  Supreme  Court  of  New  York,  in 
speaking  of  the  clause  in  the  Constitution  of  that  State,  corres* 
ponding  in  exact  language  with  the  one  in  our  own,  "  was  meant 
to  be  exclusively  under  legislative  discretion  and  control,  and  it 
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be  effected  by  statute,  and  not  by  the  organic  law.  Where  a 
duty  in  respect  to  a  particular  thing  is  enjoined  by  the  Constita- 
tion  upon  the  legislatiye  branch  of  the  govemmoii^  and  the  mode 
of  doing  it  is  left  ezclumvely  to  legislative  discretion,  even  <hongh 
the  authority  may  have  been  preyionaly  exerdsed  by  the  Legis* 
lature,  no  limitation  is  thereby  set  to  l^slative  power,  nor  can 
an  intenticm  be  implied  on  the  part  of  the  framers  of  the  Consti- 
tution, or  the  people  who  adopted  it,  to  restrict  the  law-making 
department  in  the  manner  of  diachaiging  the  duty.  No  just  or 
logical  implication  can  arise  that  la  the  section  under  review  it 
was  intended  to  restrain  the  Legislature,  wheii  dealing  with  tfae 
subject  of  municipal  power,  fropi  conferring  upon  municipal  gov- 
ernments new  and  enlarged  powers,  in  respect  to  taxation  and 
the  creation  of  debts,  if,  in  its  wisdom,  good  government  and  the 
welfare  and  interests  of  the  community  to  be  affected  were  to 
be  thereby  promoted.'*  (Omni  v.  CourUr,  24  Barb.  841;  Clarl  v. 
The  City  of  Rochester,  Id.  487.) 

It  only  remadis  to  consider  the  objection  taken  by  the  Res- 
pondent to  the  form  of  the  Act.  It  is  aasmned  that  Ihe  Act  ii 
not  in  itself  a  law  passed  by  the  Legislature,  but  a  mere  propo- 
sition, to  be  submitted  to  the  people  under  a  certain  condition  as 
to  whether  it  should  take  effect  or  not  as  a  law.  The  objedaon 
was  not  urged  upon  the  attention  of  the  Court  on  the  argument, 
nor  is  it  taken  in  the  return  of  the  Sespondents.  It  is  put  forth 
for  the  first  timfe  in  the  brief  of  the  counsel,  filed  since  the  argu- 
ment. We  do  not,  however,  for  that  reason,  pass  the  objection 
by  without  notice,  as^  if  true  in  faot,  it  is  not  merely  teehniealf 
but  one  which  goes  to  the  entire  efficacy  of  the  Act  The  clanae 
in  the  Act  upon  which  the  objection  rests  is  that  which  provides 
that  if  within  the  period  intervening  the  publication  of  ttie  report 
of  the  Examiners  and  the  succeeding  general  election,  a  "peti- 
tion in  writing  be  presented  to  &e  President  of  the  Board  of 
Supervieors,  signed  by  at  least  five  hundred  qualified  voters, 
residents  in  said  city  and  county,  whose  names  are  found  in  the 
assessment-roll  a«  tax-payers,  for  the  year  one  thousand  eight 
hundred  and  fifty-eight,  requesting  that  the  question  of  issuimc 
bends,  aeoording  to  the  report  of  said  Board  of  Examiners,  may 
be  submitted  to,  and  determined  by,  the  qualified  electors  of 
•aid  eity  and  county,  then  such  question  shaU  be  so  submitted 
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and  determined  at  the  next  general  election^  to  be  held  on  the 
firot  Wednesday  of  September^  a.  d.  one  thousand  eight  hnndred 
and  fifty-eighty  in  such  mode  as  the  Board  of  Supervisors  shall, 
by  order  or  regulation,  prescribe  and  subject  to  the  general  laws 
regulating  elections.  If  no  petition  signed  by  the  requisite 
number  of  qualified  persons  be  presented  to  the  President  of  the 
Board  of  Supervisors  as  aforesaid,  the  assent  of  the  people  to  the 
issuing  of  said  bonds  shall  be  presumed,  and  in  that  case,  and  also 
in  case  it  be  so  determined  by  a  majority  of  the  electors  voting  at 
the  general  election^  as  aforesaid,  than  the  said  bonds  shall  issue 
as  hereinafter  provided/' 

It  appears  from  this  dause,  that  the  only  question  which  was 
to  be  submitted  to  the  people,  if  demanded,  was  that  of  issuing 
bonds  according  to  the  report  of  the  Examiners.  Of  the  many 
provisions  of  the  Act,  no  other  was,  in  any  respect,  made  depend- 
ent upon  the  vote  of  the  people,  and  this  was  only  in  effect 
a  submission  upon  a  certain  contingency  of  the  action  of  the 
Board.  Upon  tiiat,  if  desired,  the  people  might  pass.  The  act 
itself  took  effect  as  a  law  immediatdy,  and  was  not  dependent 
upon  any  other  body.  Not  so  the  act  considered  in  Barto  v.  fftm- 
rod,  cited  by  counsd,  from  4th  Selden,  486.  The  act  in  that  case 
was  made  to  depend  entirely  for  its  force  upon  the  vote  of  the  peo- 
ple. One  of  its  sections^  in  terms,  provided  that  the  electors  should 
determine,  at  the  annual  election,  whether  the  act  should  or  should 
not  become  a  law. 

The  act  in  question  authorized  the  issuance  of  the  bonds  upon 
tiie  condition  that  objection  to  their  issuance  was  not  interposed 
in  a  specified  manner.  As  an  emanation  of  the  legislative  will, 
it  was  perfect  in  all  its  parts.  The  condition  upon  the  exercise 
of  the  authority  was  imposed  by  the  Legislature  itself,  and 
involved  no  delegation  of  legislative  authority.  Iiaws  may  be 
absolute,  dependent  upon  no  contingency,  or  they  may  be  subject 
to  such  conditions  as  the  Legislature,  in  its  wisdom,  may  impose. 
They  may  take  effect  only  upon  the  happening  of  events  which 
arc  future  and  uncertain;  and,  among  others,  the  volimtazy  act 
of  the  partiss  upon  whom  they  are  designed  to  operate.  They 
are  net  the  less  perfect  and  complete  when  passed  by  the  Legis- 
lature, though  future  and  contingent  events  may  determine 
whether  or  not  they  shall  ever  take  effect.    In  anticipation  of 
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invasion^  or  insiirrection^  or  local  disturbance^  or  other  emergea- 
cies  requiring  the  exercise  of  special  powers.  Acts  are  constantly 
passed^  and  yet  no  one  has  erer  questioned  their  validity  as  laws, 
because  dependent  in  their  operation  upon  occasions  which  may 
never  arise.    So  the  Legislature  may  confer  a  power  without 
desiring  to  enforce  its  exercise^  and  leave  the  question  whether 
it  shall  be  assumed,  to  be  determined  by  the  electors  of  a  partic- 
ular district.     The  Legislature  may  determine  absolutely  what 
shall  be  done,  or  it  may  authorize  the  same  thing  to  be  done 
upon  the  consent  of  third  parties.    It  may  command,  or  it  may 
only  permit;  and  in  the  latter  case,  as  in  the  former,  its  acts 
have  the  elBcacy  of  laws.     So  in  the  present  case  the  commis- 
sioners  were   required   to  issue   bonds   to   the   holders  of   the 
approved  claims,  subject  only  to  the  condition  that  objection  was 
not  taken  to  their  issuance  in  a  particular  manner.    The  author- 
ity in  them  was  ample,  and  the  obligation  perfect,  subject^  it  is 
true,   to  be  suspended  only  upon  one  event,  which  has  never 
happened.    We  confess  our  inability  to  perceive  the  force  of  the 
objection  taken  by  the  learned  counsel  of  the  Respondent  to  the 
validity  of  the  act  in  question,  and  the  authorities  cited  by  him 
do  not  support  his  position.     "Half  the  statutes  on  our  books,* 
says  the  Supreme  Court  of  Pennsylvania,  in  noticing  a  similar 
objection  to  an  Act  of  the  Legislature  of  that  State,  "  are,  in  the 
alternative,  depending  on  the  discretion  of  some  person  or  per- 
sons to  whom  is  confided  the  duty  of  determining  whether  the 
proper  occasion   exists  for  executing  them.    But   it  cannot  be 
said  that  the  exercise  of  such  a  discretion  is  the  making  of  the 
law.    New   privileges,   conferred   on  a  public  corporation,  need 
not  be   absolute  and  peremptory,  so  as  to  force  them  on  the 
members   against  their  consent.    When  individuals  or  corpora- 
tors are  merely  authorized  to  do  a  thing,  the  doing  of  it  neces- 
sarily depends  on  their  own  will ;  and  we  can  see  no  reason  why 
the  acceptance  of  a  new  power,  tendered  to  a  public  corporation, 
may  not  be  made  to  depond  on  the  will  of  the  people,  whea  it 
is  expressed  by  themselves,  as  well  as  when  it  is  spoken  by  tlie 
mouths  of  their  officers  and  agents/'     {Moers  v.  City  of  Reading, 
21  Penn.  202.)     And  on  a  similar  question,  the  Supreme  Court 
of  Ohio  observes  that  the  true  distinction  ^  is  between  the  dde- 
gation  of  power  to  make  the  law,  which  necessarily  involves  a 
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discretion  as  to  what  it  shall  be,  and  conferring  an  authority  or 
discretion  as  to  its  exeention,  to  be  exercised  nnder  and  in  pur- 
suance of  the  law.  The  first  cannot  be  done;  to  the  latter,  no  valid 
objection  can  be  made/'  (The  Cincinnati,  Wilmington,  and  ZaneS' 
vUle  Railroad  Co.  v.  Commissioners  of  Clinton  County,  1  Oh.  State 
E.  88;  see,  also.  Grant  y.  Courter,  24  Barb.  242;  Clark  v.  City  of 
Rochester,  Id.  467.) 

Prom  the  conclusions  to  which  we  have  arrived,  it  follows  that 
the  District  Court  erred,  and  its  judgment  must  be  reversed,  with 
instructions  to  enter  judgment  for  the  relator  on  the  demurrer, 
and  to  award  a  peremptory  writ,  commanding  the  Bespondents  to 
sign  and  issue  bonds  to  the  relator  for  the  amount  of  the  claims 
held  by  him,  which  were  approved  by  the  Examiners  under  the 
Act  of  April  20th,  1858,  upon  the  surrender  of  such  claims  for 
eanoellation. 

Ordered  accordingly. 


SNODGRASS  v.  RICKETTS  et  ah. 

Vpok  plaintiff's  atatement  of  hto  cam,  the  Court  Intimates  that,  conceding 
the  facts,  he  cannot  recover,  and  the  plaintiff  then  offers  to  prove  hla 
allegations ;  whereupon  defendant  admits  tbey  could  be  proved,  and  demun 
to  the  evidence.  JSetd.*  that  this  Is  not  a  demurrer  to  the  evidence.  It  Is 
rather  deciding  the  case  on  the  demurrer,  or  as  on  demurrer  to  the  com- 
plaint, or  as  on  motion  for  nonsuit. 

If  one  man  makes  a  bargain  with  another  for  land,  the  latter  claiming  the 
title  and  the  right  to  sell  it,  and  this  Is  done  In  the  presence  and  at  the 
Instigation  of  a  third  party  who  has  the  title,  the  third  Is  estopped  from 
setting  op  the  title  as  against  the  purchaser,  and  all  persons  in  privity 
with  such  third  person  are  likewise  estopped,  unless  they  are  purchasers 
for  valuable  consideration,  without  notice. 

AU  the  title  which  a  vendor  of  land  has  at  the  time  of  his  deed  passepi  to  the 
vendee,  as  against  volunteers  or  donees*  even  though  the  deed,  nnder  which 
the  vendor  holds,  be  unrecorded. 

Appeal  from  the  Sixth  District. 
Horace  Smith  for  Appellant 

I.  Demurrer  to  evidence  is  abolished  by  flie  code  of  practice. 
(1  Whitaker's  Practice,  785.) 

II.  Should  this  judgment  be  reversed,  then  Appellant  is  entitled 
to  ^Ttft]  relief  without  any  further  trial.  A  demurrer  to  evidence, 
oinlika  one  to  .a' complaint,  is  an  admission  of  all  the  facts  averred. 
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not  for  a  particular  purpose,  but  for  all  ihe  puipoaes  of  the 
The  facts  themsdves,  and  not  merdy  the  statement  iheceoff  are 
admitted,  and  that  for  all  purposes. 

Heydenfeldtf  on  the  same  side. 

C.  A,  Johnson,  for  Bespondent,  Seymour.  Ist  Did  SnodgnM 
purchase  with  notice  of  the  defendant  Maigaret  Seymour's  title? 
If  he  did,  that  ends  the  case.  2d.  If  he  did  not  purchase  \nth 
such  notice,  still  he  is  remediless  in  a  Court  of  Equity,  in  the  pre^ 
ent  form  of  the  action.  The  title  deeds  were  all  duly  recorded 
long  anterior  to  the  plaintiffs  purchase.  The  defendant,  Kleas^  Is 
not  the  plaintiff's  vendor  or  grantor,  but  stands  in  the  poeition  oC 
a  third  party,  and  the  plaintiff,  as  against  her  pre^^dsting  paper 
title,  purchased  and  took  with  notice.  (Wood's  Dig.  Art  369.) 
Again,  a  vendor  of  real  property,  much  less  a  third  party*  Uke 
Mrs.  Seyniour,  in  this  suit,  when  the  title  is  a  matter  of  public 
record,  cannot  be  guilty  of  fraud,  either  actual  or  constructive,  m 
reference  to  title.  (Woodman  v.  Freeman,  12  Shep.  S5  Ifaine, 
531 ;  Fisher  v.  Boody  et  ol.  1  Curtis  Cir.  Court,  206.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Tbrbt,  O.  J. 

concurring. 

This  case,  when  it  came  on  for  trial,  was,  after  the  plaintHTs 
statement  of  his  case,  summarily  disposed  of  by  the  Court,  by 
its  intimation  that,  conceding  the  plaintiff's  statement  to  be  true 
—  that  is,  that  he  could  establish  the  facts  stated  in  the  bill  — 
he  was  not  entitled  to  recover.  We  do  not  consider  this  a  demurrer 
to  the  evidence.  It  was  rather  deciding  the  case  on  the  demurrer, 
or  as  on  demurrer  to  the  complaint,  or  as  on  a  motion  for  a  non- 
suit We  mention  this  for  the  purpose  of  saying  that  if  we  remand 
the  case  on  the  ground  of  error  in  the  judgment  below,  it  will  be 
sent  back  for  a  new  trial. 

It  is  only  necessary  to  look  into  the  biU  to  see  whether  the  plain-  * 
tiff  has  any  cause  of  action ;  for  if  he  has,  and  could  have  inixo- 
duced  any  legal  proof  to  sustain  the  complaint,  he  was  entitled  to 
io  so. 

The  bill  states  that  in  January,  1859,  at  request  of  defbndas^ 
K^kettBy  and  defendant,  Margaret  Seyniour,  (then  Kleas,)  iha 
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plaintiff  contracted  with  and  purchased  from  Bicketts  a  third  of 
a  lot  in  Sacramento  City  for  one  thousand  eight  hundred  dollars, 
and  Bicketts  executed  a  deed  accordingly.  Before  and  at  the 
time  of  this  purdiase  of  Margaret  and  Bicketts,  they  declared  to 
him^  in  the  presence  of  each  other,  that  Bicketts  was  the  owner 
of  one-third  and  Margaret  of  the  other  two-thirds  of  this  lot,  and 
plaintiff  acted  and  paid  his  money  on  tibis  assurance;  that,  be- 
fore this,  one  Gardner  had  levied  an  attachment  for  some  four 
hundred  dollars,  due  by  note  made  by  these  defendants,  on  this 
property,  and  got  judgment;  that  this  judgment  was  a  lien  upon 
this  property  at  the  tinus  the  plaintiff  bought  from  Bicketts, 
and  plaintiff  afterwards,  at  the  request  of  these  defendants, 
paid  it  off.  This  waa  a  part  of  the  ctmsideration  mdhey  paid  by 
plaintiff  to  Bicketts  for  the  property.    Bill  avers  further,  that  in 

November,  1863,  these  defendants  made  a  note  to for 

one  thousand  dollars,  at  six  months,  five  per  cent  per  month  in- 
terest, and  a  mortgage  was  executed  to  secure  this  debt  on  this 
property;  on  this,  plaintiff  paid  five  hundred  and  fifty  dollars, 
as  a  part  of  the  price  of  the  land;  and  that  the  balance  of  this 
one  &ousand  eight  hundred  dollars,  due  by  plaintiff,  was  paid 
by  him  to  Bicketts,  and  divided  between  him  and  Margaret, 
The  bill  proceeds  to  state  that  in  January,  1856,  plaintiff  caused, 
for  tihe  first  time,  a  search  to  be  made  of  the  records  for  this  lot, 
and  t}ien  first  discovered  that  Bicketts  and  Margaret  Seymour 
had  ^  no  regular  title/'  from  John  A.  Sutter  or  Ids  grantees,  to 
the  east  half  of  this  lot;  but  the  title  to  this'  lot  was  in  one 
Mumford;  that  Bicketts  had  only  an  undivided  one-half  interest 
in  the  east  half  of  the  west  half  of  said  lot,  and  that  the  title  to 
the  east  half  of  Lot  Number  One^  and  the  west  half  of  Lot  Num- 
ber Two,  and  this  undivided  half  interest  in  the  east  half  of  the 
west  half  of  Lot  Number  Two,  was  in  Margaret;  that  prior  to 
plaintiff's  purchase,  the  said  Margaret  had  made  a  deed  to  Bick- 
etts for  the  same;  that  the  deed  was  not  recorded,  and  after  the 
purchase  redelivered  to  Margaret  fraudulently,  and  then  by 
them  destroyed;  that  Margaret,  after  the  plaintiff's  purchase 
%rA  payment  for  it,  in  September,  1854,  conveyed  the  whole  of 
her  title  to  her  daughter  Elizabetii  Kleas  —  made  a  defendant  — 
lo  the  east  half  of  the  Lot  Number  One,  the  west  one-half  of  Lot 
Number  Two,  and  the  undivided  on^half  intezeat  ia  flie  Mst 
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one-half  of  the  west  one-half  of  Lot  Number  Two;  and  this  deed 
was  witliout  consideration  and  in  fraud  of  plaintiff  —  Elizabeth 
well  knowing  the  declarations  of  Thomas  and  Margaret  as  to 
the  interest  of  Thomas,  made  at  the  time  of  plaintiff^s  purchase. 
Margaret  afterwards  intermarried  with  one  Seymour  —  made  de- 
fendant. 

It  is  not  necessary  to  go  into  an  examination  of  the  precise 
relief  to  which  the  plaintiff  would  be  entitled  upon  these  facts, 
assuming  that  he  can  make  them  out.  The  only  question  is, 
whether  he  is  entitled  to  any.  The  case  is  so  narrowed  down 
to  this  simple  statement:  If  one  man  makes  a  bargain  with 
another  for  land,  the  letter  claiming  the  title  and  the  right  to 
sell  it,  and  this  is  done  in  the  presence  and  at  the  instigation 
of  a  third  party  who  has  the  title,  is  not  the  third  estopped 
from  setting  up  the  title  as  against  the  purdiaser?  We  tliink 
he  is,  and  tibat  all  persons  in  privity  with  such  third  person  are 
likewise  estopped,  unless  they  are  purchasers  for  valuable  con- 
sideration, without  notice.  But  there  is  another  fact  stated,  to 
wit:  that  Ricketts  had  a  deed  from  Margaret  at  the  time  of  this 
purchase,  for  a  portion  of  this  property;  this  •deed  was  not  re- 
corded, but  this  was  immaterial,  so  far  as  these  parties  and 
their  rights  were  concerned.  The  subsequent  redelivery  of  the 
deed  and  its  destruction  by  Margaret  did  not  affect  the  rights  of 
the  plaintiff,  who  took  his  title  before  this  reddivery.  What- 
ever right  Ricketts  had  at  the  time  of  the  deed  passed  to  plain- 
tiff. The  subsequent  deed  by  Margaret  had  no  force  to  convey 
the  property  to  mere  volunteers  and  donees.  The  plaintiff  would 
seem  to  have  a  good  remedy  in  Chancery  to  dear  his  title  of 
these  alleged  fraudulent  obstructions,  and,  by  a  decree  of  the 
Court,  to  have  it  secured  to  him  free  from  the  possibility  of  sub- 
sequent sale,  by  these  grantees,  to  a  future  purchaser — as  the 
effect  of  such  alienation  might  be  to  deprive  him  of  his  rights, 
if  the  vendee  had  no  notice  of  them.  We  repeat  that  we  do  not 
decide  anything  here  as  to  the  form  or  measure  of  the  plaintilPa 
relief,  but  only  that  the  complaint  shows  titU  to  some  rdisf.  Wo 
intimate,  of  course,  no  opinion  on  the  facts  as  tiiey  really  are, 
but  assume  them  for  the  purpose  of  this  decision,  as  they  are 
stated  in  the  complaint. 

Decree  reversed  and  cause  remanded  to  be  tried  de  novo. 

Ordered  accordingly. 
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STEINBACH  v.  LEESE  «t  aU. 

Pekdi^g  a  salt  by  two  Joint  owneni  of  land  to  recover  possession,  one  con* 
veys  his  half  to  the  other,  taking  hack  a  mortgage  for  the  purcbaso-money, 
conoitiotied  to  become  dne  when  the  mortgagor  recovers  possession  by  the 
suit,  or  compromise,  or  when  he  parts  with  his  title.  Held:  that  the  mort- 
gage doos  not  become  due  by  a  sale  of  half  the  land  to  counsel  employed 
to  recover  the  possession,  together  with  sales  of  most  of  the  other  half 
to  various  parties. 

Such  sales  do  not  render  a  compliance  with  the  conditions  of  the  mortgaM 
impossible.  A  recovery  of  the  property  by  the  vendees  would  meet  tfift 
terms  of  the  contract  and  make  the  money  due.- 

If  the  property  In  the  hands  of  the  mortgagor  could  be  charged  with  the  payw 
ment  of  the  sum  sued  for  onlv  upon  the  happening  of  an  event  in  future 
there  is  no  reason  why  it  should  be  sooner  liable  in  the  hands  of  the  vendee. 

The  vendees  of  the  mortgagor  moceed  to  his  rlghta  la  the  property,  tahlect  to 
such  conditions  and  burdens  as  attach  to  It  la  hla  handa,  but  to  oo  other. 

Appeal  from  the  Twelfth  District 

For  case  see  opinioiL 

D.  W.  Parley,  for  Appellant. 

Ist  The  complaint  does  not  state  facta  snfScient  to  constitute 
a  cause  of  action.  2d.  The  instrument  purporting  to  he  a  mort- 
gage,  on  which  the  action  is  founded^  never  did  become  a  lien 
or  legal  or  equitable  charge  on  the  land  set  out  in  the  complaint. 
3d.  The  action  was  prematurely  brought,  and  before  any  personal 
liability  attached  against  the  defendant,  Leese.  4th.  If  any  decree 
or  foreclosure  could  be  properly  made,  it  could  only  be  of  such 
portion  of  the  land  in  controversy  as  Leese  had  sold  and  con- 
veyed to  parties  in  actual  possession.  5th.  If  Leeae  had  actually 
sold  out  and  conveyed  the  whole  premises  to  parties  in  posses- 
sion, the  demand  of  twenty  thousand  dollars  would  not,  even  then, 
have  constituted  a  lien  on  the  land,  but  only  a  personal  demand 
against  him. 
The  complaint  is  defective  in  the  following  particulars: 
1st.  It  is  not  averred  that  Leese  was  successful  in  the  suit  then 
pending  for  the  recovery  of  the  property.  2d.  It  is  not  averred 
that  he  has  effected  any  compromise  with  the  opposing  claimants 
for  the  said  property.  It  fails  to  show  that  the  money  was  due 
at  the  time  the  action  was  instituted;  because  it  is  not  averred 
that  Leese  has  entered  into,  or  taken  possession  of,  the  premi- 
ses, by  virtue  of  the  judgment  of  any  Court;  because  it  is  not 
averred  that  he  has  obtained  possession  by  virtue  of  any  com- 
promise with  the  opposing  claimants  to  the  said  property;  be- 
cause it  is  not  averred  that  he  has  conaummated  any  compro- 
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mise  with  the  opposing  claimants  for  the  rdinqniBhinimt  of  his 
or  their  daim,  to  the  said  property.  {Jewell  v.  Thompson,  2  Litt 
52;  1  Salkeld,  65;  Bawen  v.  Ogden,  3  Harr.  124;  1  Sannd.  on  Ev. 
202;  1  Chatty,  322;  Story  on  Con,  Sec.  32;  Tartar  ▼.  Hall,  3  CaL 
263;  4  Id.  47;  Shrove  v.  Adams,  5  Id.) 

The  vendees  of  Leese  would  occupy  his  place,  become  clothed 
with  all  his  rights^  and  subject  to  all  his  liabilitiefi,  ao  far  at  the 
property  itself  is  concerned. 

Campbell  &  Pratt,  for  Appellant^  Clark. 

B.  8.  Brooks,  for  Beapondent 

I.  The  frame  of  the  complaint  is  simple.  The  ground  of 
r^ief  is  a  unit.  We  say  that  the  debt  was  to  become  paynble 
upon  the  doing  of  Leese  of  a  certain  act  —  realizing  a  certain 
b«Tiefit,  entering  into  possession  or  compromising  —  and  we  arer 
that  he  has^  by  his  own  proceedings^  precluded  the  possibility  of 
the  events  ever  happening;  that  he  has  deprived  himself  of  the 
power  of  doing  what  he,  in  effect,  undertook  to  do,  via:  To  proe- 
ecute  the  claim  to  effect,  and  to  enter,  when  entry  was  given, 
or  compromise.  He  cannot  recover  possession  of  the  whole, 
because  he  has  alienated  one-fourth  in  severalty.  He  cannot 
compromise  the  whole,  for  he  has  alienated  seven-eighths  of  the 
residue,  and  he  does  not  now  hold  more  than  one-eleventh  or  one- 
twelfth  of  the  original  claim,  and  can  neither  compromise  nor 
get  possession  of  the  whole.  It  being  clear,  then,  that  the  money 
.an  never  become  due,  according  to  terms  of  the  instrument,  in 
consequence  of  the  acts  of  the  promisor,  the  debt  is  due  instanter. 
(Berwick  v.  Swindles,  30  Eng.  Com.  Iaw,  251 ;  Chitty,  635,  636, 
638;  Sands  v.  Clark,  8  C.  B.  761,  762;  Newconib  v.  Brachett,  16 
Mass.  165;  Williams  v.  The  Bank  of  United  States,  2  Peters  Ch. 
102 ;  Delamaier  v.  MUler,  1  Cowen,  76 ;  Frost  v.  Clarkson,  7  Oow. 
27;  Hogan  v.  Shee,  2  Esp.  522;  Giles  v.  Edwards,  7  T.  B.  181; 
Raymond  v.  Beamard,  12  Johns.  274;  White  v.  Snell,  5  Pick.  425; 
9  Id.  16-  Moon  v.  Guardians,  etc.  3  Bing.  N.  C.  814;  5  Bep.  9 
Mod.  2850 

II.  We  might  contend  that  the  mortgage  had  become  due  by 
Its  terms,  because  the  defendant,  Leese,  has  made  some  com- 
promises. The  third  contingency  is  upon  effecting  any  com- 
promise  with  adverse  claimants.    The  reason  is  obvious,  because 
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when  he  has  releafied  to  a  partj  in  possession  his  title  to  a  specific 
parcel,  the  other  contingency  can  never  happen,  for  he  cannot 
then  recover  any  portion  of  that  lot  in  ejectment  Now  the  bill 
shows,  and  the  answer  admits,  that  he  has  sold  specific  parcels  by 
metes  and  bounds,  and  the  parties  to  whom  he  sold,  or  those  claim- 
ing imder  them,  are  now  bdPore  the  Court  setting  up  their  titles — 
their  adverse  titles  —  Alcalde  grants. 

III.  The  defendant's  counsel  contends,  that  admitting  our  con- 
struction of  the  contract  to  be  correct,  and  that  Leese  cannot  par* 
form  his  contract,  yet  that  his  vendees  may. 

If  he  had  assigned  the  whole  interest  it  would  even  then  have 
been  questionable  whether  the  contract  would  not  have  been 
broken.  But  this  is  not  the  case.  He  has  sold  out  certain  par- 
cels in  severalty.  He  has  conveyed  a  large  part  of  the  residue 
in  divers  fractional  interests  to  various  parties,  and  he  retains  a 
small  fractional  interest  in  the  residue.  If  he  caimot  perform 
certainly  they  cannot  There  is  no  community  of  interest 
They  are  not  tenants  in  common  with  Leese,  and  cannot  join 
with  him  in  any  proceeding  to  carry  out  the  intention  of  the 
contract  If  the  position  is  correct  that  there  must  be  a  recov- 
ery of  posse8si(m  of  the  whole,  it  is  just  as  impossible  to  his  ven- 
dees now  as  it  is  to  him. 

The  record  imparted  to  these  defendants  full  notice  of  all  that 
we  claim.  'Hie  first  vendee  knew  that  by  taking  that  conveyance 
he  was  defeating  the  object  of  the  contract  between  Leese  and 
Yallejo.  He  knew  the  legal  effect  of  it,  and  that  by  that  very  act 
•he  made  the  whole  mortgage  due*  Those  who  took  conveyances 
from  Leese  subsequently  to  this,  took  notice  of  that  also,  for  the 
deeds  were  all  recorded. 

Defendant's  counsel  takes  the  position  that  if  the  sales  made 
by  Leese  to  the  defendants  who  are  in  possession  can  be  re- 
garded in  the  light  of  "any  compromise,^  that  then  the  mort- 
gage could  only  become  due  as  to  those  lots,  and  then  in  a  pro 
raia  proportion. 

h  We  are  not  informed  what  ibat  pro  raia  proportion  is,  nor 
how  it  is  to  be  ascertained.  Whether  it  is  to  be  regulated  by 
the  territorial  proportion  of  those  lots  to  the  whole  claim,  or  by 
file  proportion  of  their  respective  values;  nor  if  the  firs^  hew 
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the  territorial  proportion  is  to  be  aBcertained,  for  the  lines  of  the 
grant  do  not  correspond  with  ihe  present  survey  of  the  city,  and 
a  large  part  of  .the  claim  necessarily  takes  in  a  part  of  the  public 
streets.  2.  But  those  were  the  first  parcels  alienated,  and  it  is  a 
rule  of  equity,  that  when  property  mortgaged  is  alienated  in 
parcels,  the  mortgage  ia  to  be  enforced  upon  them  in  the  inverse 
order  of  their  alienation. 

Terry,  G.  J.  delivered  the  opinion  of  the  Court — Field,  J. 

concurring. 

This  is  a  proceeding  to  foreclose  a  mortgage  on  certain  prop- 
erty in  San  Francisco. 

The  complaint  alleges  that  Leese  and  Salvador  Yallejo  were 
joint  owners  of  the  premises,  imder  a  grant  from  the  Mexican 
Government;  that  in  Au^st,  1850,  Yallejo  conveyed  to  LecK 
his  moiety  of  the  property,  and  at  the  same  time,  and  as  part  of 
the  same  transaction,  Leese  executed  the  mortgage  declared  <«; 
the  condition  of  which  is,  that  Leeee  shall  pay  to  Yallejo  the  sum 
of  twenty  thousand  dollars,  ^'  in  the  event  that  the  said  party  of 
the  first  part  shall  be  successful  in  a  certain  suit  now  pending 
for  the  recovery  of  said  properly,  as  above  described,  or  in  the 
event  that  he  shall  effect  a  compromise  with  the  opposing  claim- 
ants for  the  said  property;  the  said  sum  of  twenty  thousand  dol- 
lars to  be  paid  when  the  said  Leese  enters  into  and  takes  poo- 
session  of  the  said  premises,  by  virtue  of  the  judgment  of  any 
Court,  or  by  any  compromise  that  may  be  entered  into  by  the 
said  Leese  and  the  opposing  claimants  to  the  said  property,  or 
when  said  Leese  shall  consummate  any  compromise  with  the  op- 
posing claimants  or  the  relinquishment  of  his  or  their  daim,"  and 
it  was  also  agreed  that  ''in  the  event  the  said  Leeee  shall  enter 
into  any  compromise  with  the  opposing  claimants  to  the  aforesaid 
property,  for  the  relinquishment  of,  or  withdrawal  of,  his  or  their 
claim  to  the  said  property,  then  he  is  to  become  personally  re- 
sponsible to  the  said  party  of  the  second  part  for  the  said  sum  of 
twenty  thousand  dollars.'* 

The  complaint  further  alleges,  that  in  August,  18S9,  Leese 
conveyed  to  Gregory  Yale  one-half  of  said  property  for  the  nom- 
inal consideration  of  thirty  thousand  dollars,  but  really  in  eon- 
sidoration  of  Yale's  services  in  prosecuting  his  daims  to  tiie 
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property;  that  Leese  made  other  conveyances  to  different  per- 
sons of  portions  of  the  same  property,  retaining  but  a  small  in- 
terest therein. 

That,  by  reason  of  these  conveyances,  Leese  has  "  entirely  pre- 
cluded himself  from  the  possibility  of  performing  his  agreement 
or  undertaking,''  and  that  the  sum  of  twenty  thousand  doUara 
became  due  and  payable  to  Vallejo,  under  the.  agreement,  on  the 
17th  of  August,  1853  —  the  date  of  the  conveyance  to  Yale ;  tliat 
the  other  defendants,  grtintees  of  Leese,  have  interest  in  the  prop- 
erty, which  is  "  subsequent  and  subject  to  the  lien  of  the  plaintiff,'* 
and  prays  for  a  sale  of  the  property  to  pay  this  sum  due  upon 
the  mortgage,  and  a  personal  judgment  against  Leese  for  any 
deficiency,"  etc. 

To  this  complaint  a  demurrer  was  interposed,  which  was  over^ 
ruled,  and,  after  a  trial  of  the  issues  made  by  the  pleadings^  a 
jfudgment  was  rendered  for  plaintiff,  pursuant  to  the  prayer  of 
the  complaint. 

It  will  be  perceived,  from  the  terms  of  the  instrument,  tliat 
the  sum  mentioned  was  to  be  paid  only  upon  the  happening  of 
one  of  the  contingencies  expressed  in  the  instrument  It  seems 
that  Leese  and  Vallejo  were  the  joint  owners  of  real  property 
which  was  held  adversely  by  others.  Leese,  in  effect,  agreed  to 
assume  all  the  risk  and  expense  of  the  litigation  necessary  to 
Tecovery  upon  the  title,  and  agreed  to  pay  a  sum  to  his  coten- 
ant  if  he  succeeded  in  the  litigation,  or  effected  a  compromise 
with  the  adverse  parties,  by  which  he  secured  the  possession,  or 
parted  with  his  title  to  the  premises. 

It  is  not  alleged  that  Leese  has  ''succeeded  in  the  litigation 
which  was  pending  at  the  time  of  the  contract,"  that  he  has 
**  entered  into  possession  of  the  premises  by  virtue  of  the  judg- 
ment of  any  Court,"  or  that  Jie  has  ''consummated  any  com- 
promise with  the  opposing  claimants  fdr  the  relinquishment  of 
his  or  their  claim."  Yet  these  were  conditions  precedent  to 
plaintiff's  right  to  recover.  It  is  said,  however,  that  having  by 
his  own  acts  rendered  the  performance  of  the  conditions  of  the 
contract  impossible,  therefore  the  conditions  are  dispensed  with 
and  the  contract  is  absolute;  the  premises  being  admitted,  the 
JU^clusion  is  irresistible;  but  we  think  the  assumption  that  the 
acts  of  Leese  set  out  in  the  complaint,  have  rendered  impossible 
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a  compliance  with  the  conditions  of  the  contract,  is  erroneoiUL 
It  is  difficult  to  understand  how  the  conveyance  to  Yale  could 
be  construed  into  a  breach  of  the  covenant  to  Yallejo.  It  seems 
to  have  been  made  in  fu];therance  of  the  v^  object  of  the  eon- 
tract  The  consideration  of  the  agreement,  says  the  complaint, 
was  the  services  of  Yale  in  prosecuting  the  claim.  The  employ- 
ment of  counsel  was  absolutely  necessary  to  the  conduct  of  the 
litigation^  and  certainly  the  adoption  of  a  mode  of  compensation 
which  was  calculated  to  stimulate  the  zeal  of  counsel^  by  making 
his  compensation  depend  upon  the  success  of  his  ^orts,  oonld 
not   injuriously  affect  Vallejo. 

Nor  do  we  perceive  that  the  other  conveyances  mentioned 
amount  to  a  breach  of  the  terms  of  the  contract^  or  render'  it 
impossible  ihat  the  event  upon  which  the  sum  was  to  become 
due  to  Yallejo  should  occur.  In  construing  a  contract,  it  is  nee- 
€ssary,  in  order  to  arrive  at  the  meaning^  and  intention  of  the 
parties,  that  we  should  consider  the  situation  of  parties,  Hie  mo- 
tive which,  led  to,  and  the  object  sought  to  be  obtained  by,  such 
contract  Leese  and  Yallejo  claimed  title  to  valuable  proi>ert7, 
which  was  held  adversdy,  and  about  which  a  suit  was  pending. 
The  motive  of  Yallejo,  in  entering  into  the  contract^  was  to  avoid 
the  risk  and  expense  of  doubtful  litigation,  and  the  object  to  be 
attained  was  the  maintenance  of  the  grant  to  Leese  and  Vall^o, 
the  recovery  of  possession  by  the  owners  of  the  grants  and  the 
payment  to  Yallejo  of  the  price  agreed  on.  It  was  not  necessary 
that  Leese  himself  should  recover;  a  recovery  by  any  one  claim- 
ing under  him  would  sufficiently  meet  the  requirements  of  the 
contract 

The  vendees  of  Leese  succeeded  to  his  rights  in  the  property, 
subject  to  such  conditions  and  burdens  as  attached  to  it  in  the 
hands  of  their  vendor,  but  to  no  other;  and  if  the  property  in 
the  hands  of  Leese  could  be  charged  with  the  payment  of  the 
sum  sued  for,  only  upon  the  happening  of  an  event  in  future,  we 
see  no  reason  why  it  should  be  sooner  liable  in  the  hands  of  the 
vendee. 

It  is  not  alleged  that  possession  of  the  property  has  been  ac- 
quired by  any  of  the  grantees  of  Leese,  that  the  title  has  passed 
to  the  adverse  holders,  or  that  the  efbrts  to  establish  the 
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and  recover  under  it^  have  been  abandoned  or  suspended,  in  con- 
sequence of  the  conveyaiices  from  Leeee. 

We  think  the  complaint  does  not  contain  facts  enough  to  author- 
ize a  recoTery,  and  that  the  demurrer  should  have  betn  sus- 
tained. 

Judgment  reversed  and  cause  remanded. 


OBD  V.  STEAMEB  UNCLE  SAM. 

A  Vncijic  allegation  of  a  contract.  In  a  rerUled  complaint,  is  not  ■aflktcatly 
eontrorerted  by  an  answer  stating  that  defendant  has  no  knowlsdge  or 
information  respecting  the  same,  and  therefore  denies  the  same;  and  no 
OTldence  of  the  contract  wonld  he  necessary. 

A  contract,  nnder  Section  817,  Practice  Act,  for  the  tcansportaOon  of  pas- 
sengers from  San  Francisco  to  New  York  Is  an  entirety,  whether  the  entire 
yoyage  is  to  be  performed  la  one  reosel  or  not. 

And  a  breach  of  each  contract  at  any  point,  as  IsaTlng  the  passenger  on  the 
isthmus,  renders  the  veisel  liable. 

Stats  Courts  hare  jurisdiction  In  sneh  eases,  as  pec  Wantmr  ▼.  Umtie  Bmm 
(0  CW.  697).  ^^ 

Appeal  from  the  Seventh  District. 

Action  against  the  defendant  for  breach  of  contract  aUeged  to 
have  been  entered  into  on  tiie  part  of  defendant,  by  her  agents 
and  owners,  to  transport  the  plaintiff  and  his  family,  oonsiatjng 
of  his  mother-in-law  and^two  children,  to  TSew  York  ina  Nicaragua, 
averring  a  deviation  —  transportation  to  Psnama  and  deten- 
tion there  for  seventeen  days.  Also,  tiiat  {daintiff  sufEered 
greatly  through  mental  anxiety  —  expended  large  sums  of  money 
in  board,  lodging,  etc.  at  Panama,  and  suffered  greatly  through 
loss  of  time;  also,  averring  damage  by  reason  of  sickness  suffered 
by  his  daughter,  and  expenditure  of  large  sums  of  money  caused 
thereby. 

The  deviation  is  charged  to  have  been  willful  on  the  part  of 
agents  and  owners  of  defendant  Plaintiff  demands  judgment  for 
ten  thousand  dollars  damages  and  costs. 

The  complaint  is  verified,  and  is  answeied  on  the  part  of  the 
defendant  by  Oharles  H.  Baldwin,  agent  to  the  contract^  aa  fol- 
lows: 

**  That  as  to  the  contract  alleged  and  set  f orOi  in  said  ami- 
plaint,  the  defendant  has  no  knowledge  respecting  the  same,  nor 

any  information  xespectang  th^  same^  and  tiie  defendant  there- 
Veik  SIL— ad 
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fore  denies  the  existence  or  the  making  of  such  contract,  and  con- 
troverts each  and  eveiy  allegation  in  the  complaint  in  reference 
thereto. 

And  whether  the  said  plaintiff,  or  his  family,  or  any  or  dtiier 
of  them,  took  passage  in  the  said  steamer  Uncle  Sam,  for  San 
Juan  del  Sur,  and  were  transported  to  Panama^  as  stated  in  said 
complaint,  the  defendant  has  no  knowledge  or  information  suf- 
ficient to  form  a  belief,  and  therefore  denies  the  same,*'  etc. 

Plaintiff,  having  introduced  his  proof,  rested ;  when,  on  motion 
^  defendant,  a  nonsuit  was  granted,  on  the  ground  that  the  con- 
tract was  not  proved  as  alleged. 

Whitman  &  Wells,  for  Appellant 

The  answer  does  not  deny  the  contract  liability.  (Pr.  Act^  Sec 
46;  Curtis. V.  Richards  dk  Vantine,  9  Cal.  33;  Humphreys  et  al  ?. 
McCall  et  al  Id.  69 ;  San  Francisco  Oas  Co.  y.  The  City,  Id.  463; 
Edwards  v.  Lent,  How.  Pr.  8,  28;  Thorn  v.  N.  F.  Central  MiOt, 
10  Id.  19;  Chapman  v.  Palmer,  12  Id.  37.) 

Delos  Lake,  for  Respondent  The  question  upon  the  sufficiency 
of  the  answer  should  have  been  made  in  the  Court  below,  either 
by  demurrer,  as  was  done  in  the  case  of  Curtis  y.  Richards,  (9  CaL 
33,)  or  by  motion  to  strike  out  the  answer  as  sham  or  frivolous 
jnder  Sec.  60  of  the  Practice  Act 

The  dictum  to  the  contrary  in  Humphreys  v.  McCail,  (9  Cal.  59,) 
iS  clearly  wrong.     (Sec.  68,  Pr.  Act.) 

The  faiY  interpretation  of  sections  forty-six  and  sixty-five  of 
the  Practice  Act,  taken  together,  is  that  the  general  issue  or  a 
general  denial,  pleaded  to  a  sworn  complaint,  is  Yoid.  But  the 
same  consequences  by  no  means  follow  when  the  answer  con- 
tains a  specific  denial  defectively  stated.  In  such  case,  if  the 
plaintiff  elects  to  go  to  trial  without  objection  to  the  error  of 
mere  form,  he  waives  all  objections  to  the  sufficiency  of  the  an- 
swer. 

But,  if  the  objection  be  available  at  the  trial,  the  question 
remains  whether  the  plaintiff  can  omit  to  notice  it  there  and 
proceed  with  his  proofs  on  the  theory  that  the  answer  is  suffi- 
cient, and  for  the  first  time  spring  the  objecticm  in  the  ApjKllata 
Court. 

Kow,  although,  admissions  in  the  pleadings  may,  under  oar 


SUPREME  COURT  —  APRIL  TERM,  1869.  371 

Ord  «.  Steamer  Uncle  Sun. 

syetem,  be  read  aa  evidence  to  the  jury,  yet,  it  must  appear 
that  their  attention  was  called  to  it  in  some  way  during  the  trial. 
{WilJea  V.  Forest,  2  Duer,  317.)  But  the  denial  in  the  answer  is 
positive.  The  language  is,  '' denies  the  existence  or  making  of 
such  contract  What  precedes  this  positive  denial  is  merely 
surplusage. 

This  case  was  argued  twice.  The  first  opinion,  delivered  by 
BUBNSTT,  J.  —  Tebbt,  0«  J.  concurring,  is  as  follows: 

This  suit  was  brought  to  recover  damages  for  the  non-perfoomir 
ance  of  a  contract  to  transport  the  plaintiff  and  his  f  ami%  from 
San  Francisco  to  New  York.  Upon  the  trial  the  plaintiff  was 
nimanited,  from  which  judgment  lie  appealed. 

1.  It  is  insisted  by  the  counsel  of  defendant  that  {hers  waa  a 
fatal  variance  between  the  contract  alleged  and  that  which  was 
proved.  But  upon  looking  into  the  answer,  Hbace  is  no  proper  de- 
nial of  the  contract  as  alleged  in  the  complaint  (Eumpkr$jf$  v. 
MeCaU,  9  CaL  59 ;  Curtis  v.  Richards,  Id.  88.) 

8.  The  second  ground  relied  upon  to  sustain  the  judgment  of 
nonsuit  is  that  the  contract  declai^d  on  being  for  the  entire  trans- 
portation to  New  York,  there  waa  no  lien  an  the  Unde  Sam  for 
the  breach  of  it,  and  no  suit  could,  therefore,  be  sustained  against 
the  vessel. 

The  code  provides  that  ^  all  steamers^  vessels,  and  boats,  shall 
be  liable  for  non»performance  or  mal-performance  of  any  con- 
tract for  the  transportation  of  persons  or  property,  made  by 
-their  respective  owners,  masters,  agents,  or  consignees.''  (Sec 
317.) 

It  will  be  seen  that  under  this  provision  the  contract  for  trans- 
portation must  be  made  with  the  '^  owners^  masters,  agents^  or 
consignees/'  of  the  vessel.  It  is  perfectiy  competent  for  the 
persons  mentioned  to  make  a  contract  for  the  transportation  of 
persons  or  property  from  any  one  port  to  another;  and  the  con* 
tract,  when  made^  is  an  entirety,  and  must  be  enforced  as  such. 
The  language  of  the  clause  is  general,  and  not  restricted  to  the 
single  case  where  the  entire  voyage  is  to  be  performed  by  one 
vessel.  If  we  give  the  clause  the  construction  contended  for, 
the  logical  result  must  be  that  no  suit  could  be  maintained 
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igainst  the  Teasel,  unless,  by  the  terms  of  the  contract,  that  tbs- 
sel  was  to  make  the  entire  royage. 

In  this  case  the  contract  was  entire,  and  a  failnie  at  aiqr  poini 
was  a  violation  of  the  contract,  for  whidi  the  ressel  was  liable. 
The  contract  itself  was  made  with  the  agents  of  the  ownen,  and 
they  had  as  much' right  to  bind  the  ressel  for  the  entire  emtract 
as  for  a  part 

In  case  the  defendant  was  only  liable  for  the  mal-perfotmance 
which  might  occur  between  the  ports  of  San  Ftandsoo  and  San 
^  Juan  del  Sor,  and  the  vessel  on  the  Atlantic  side  only  liable  for 
a  violation  on  that  part  of  the  roate>  who  would  be  liaUe  for  a 
Tiolation  of  tiie  contract  on  the  IstfanntsP  Aad  if  the  ouitiaet 
had  been  violated  on  all  these  different  portioiis  of  the  »tiie  rtmte, 
then  three  different  suits  wodd  have  beeh  iieceseary  upon  the 
same  contract  In  that  case,  the  owners  of  the  vessel  mi^t  well 
cwnplain  that  an  entire  cause  of  aetion  had  been  split  %p  into 
three  different  parts,  to  their  injury. 

3.  The  question  of  jurisdiction  was  decided  by  this  Court  in 
the  case  of  Warner  y.  The  UHch  Sam,  (9  CaL  697.) 

Judgment  reversed,  and  eailse  remanded  for  furfiier  proceed- 
ings. 

The  second  o|^mon  was  deli?eved  by  Tiaxt,  0.  J.-^Fmn,  I. 
coneurimg. 

This  was  an  action  for  the  b^ealsh  of  a  ptmtAg&t  oantraot. 

The  Court  below  nonsiiited  the  plaintiff,  on  the  ground  fliit 
-the  contract  was  not  proven  as  M  out  in  the  eomplaint 

This  WHS  an  error;  the  specific  all^ationa  of  the  contract  in 
the  complaint  was  not  sufficiently  controverted  by  the  answer, 
and  no  evidence  on  this  point  was  necessary  under  the  rule  an- 
nounced by  this  Court  in  the  San  Franckeo  Oob  C^.  ▼.  City  of 
San  Francisco,  (9  Cal.  458.)  The  defendants  can  amend  tiieir 
answer  so  as  to  require  further  proof  than  was  necessary  under 
the  answer  as  it  now  standa  Judgmoit  reveroed,  and  cause  s^ 
tnanded. 


SUPREME  COURT  — APRIL  TERM,  1859.  373 

Watermui  v,  Smlfh. 


WATERMAN  et  dl.  v.  SMITH. 

Ov  tbe  21flt  January.  1842,  the  Mexican  Gorernment  granted  to  tha  Indian 
Chief,  Francisco  Solano,  a  tract  of  land  called  Sulsan,  covering  four  aquart 
leagues,  within  exterior  limits,  embracing  aboat  eight  leagues.  On  the  4tfa 
of  llarch,  1840,  the  same  government  granted  to  Armijo  a  tract  of  land 
called  Tolenas.  covering  three  leagues,  within  exterior  limits  embracing 
from  twelve  to  twenty  leagues.  Tbe  maps  referred  to  in  both  grants  cover 
the  land  In  controversy,  upon  final  confirihation  and  survey  a  patent  was 
issued,  January  18th,  1857,  by  the  United  States  to  Ritchie,  successor  in 
interest  to  Solano,  for  four  leagues  of  land,  with  the  specific  descriptioa 
of  the  official  survey  by  the  United  States.  This  patent  covers  the  laud 
in  dispute.  The  grant  to  Armijo,  from  whom  defendant  traced  title,  waa 
confirmed  by  the  united  States  District  Court,  and  stands  on  appeal  to  the 
Supreme  Court.  Assuming  that  Armijo  occupied  and  claimed,  from  the 
entire  quantity  comprehended  within  the  map  referred  to  in  his  grant,  threa 
specific  leagues  covering  the  land  In  controversy.  JETeldL'  that  the  patent  Is 
conclusive  against  the  defendant,  unless  he  ahows  title  superior  to  the 
patent,  under  a  confirmed  Spanish  or  Mexican  grant  located  ander  those 
jSovernmentB,  or  under  the  government  of  the  United  States. 

Halo;  that  the  grants  to  Solano  and  Armijo  paused  a  present  and  immediate 
interest  in  the  quantity  of  land  specifically  designated  in  their  respectlTe 

f rants,  to  be  afterwards  surveyed  and  laid  oif  within  the  e^rior  limits  of 
he  general  tracts  by  the  government ;  that  such  survey  could  only  be  made 
under  the  former  government  by  its  officers  and  couldT  not  be  made  by  tha 
grantees  themselves;  that  the  right  of  survey  passed,  with  other  pnbUe 
rights,  to  the  government  of  the  United  States,  and  Is  to  be  exercised  ta 

fmrsuance  of  Its  policy,  and  in  conformity  with  its  laws;  that  by  its  legis- 
ation  the  subject  of  surveys  is  intrusted  to  the  Executive  Department: 
that  tha  location  of  confirmed  grants  when  the  quantity  granted  is  without 
specific  boundaries,  lying  within  a  larger  tract,  rests  excTuslvelv  with  such 
department,  and  cannot  be  reviewed  or  corrected  by  the  Judiciary,  but  la 
binding  and  conclusive  upon  It  in  actions  of  ejectment,  except  only  when 
the  patent  issued  thereon  conflicts  with  prior  rights  of  third  parties,  and 
then  In  Its  Inconcluslveness  Is  maintained,  only  so  far  as  may  be  neqeasary 
for  the  protection  of  such  prior  rights. 

Occupation  and  cultivation  can  have  no  greater  effect  than  a  private  surrey. 
They  were  without  binding  effect  upon  the  Mexican  Govemment,  and  are 
equally  inoperative  under  the  new. 

Vhe  location  of  the  specific  quantity  may  be  made  by  a  survey  of  such  quan- 
tity, or  by  grants  with  epecific  boundaries  of  such  parts  of  the  general  tract 
as  will  reduce  It  to  such  specific  quantity.  Either  course  will  give  preclaion 
to  the  claim  of  the  grantee.  So  long  as  there  remains  within  the  general 
tract  sufficient  land  to  satisfy  the  quantity  specified  in  his  grant,  the  grantee 
is  without  remedy. 

Where  the  dividing  line  between  the  two  grants  was  fixed  by  an  award  between 
the  parties,  the  award  was  conclusive  until  the  action  of  the  government. 
But  the  government  baring  issued  a  patent  to  Ritchie  of  a  portion  of  the 
land  included  in  the  general  tract  designated  in  the  grant  to  Armtjo,  It  does 
not  He  in  the  mouth  of  the  latter  to  complain,  there  still  remaining  of  such 
general  tract  more  than  sufficient  to  satisfy  tb^  specific  quanti^  granted 
to  hira.  If  the  patentee-  accepted  the  land  described  in  his  patent  as 
answering  his  claim,  other  persons  cannot  complain,  even  if  a  portion  of 
the  land  thus  taken  was  without  the  boundaries  of  his  original  claim. 

The  limitation  of  quantity  was  a  controlling  condition  of  the  grants  in  ques- 
tion, and  the  delivery  of  Juridical  possesllon  was  an  essential  ceremony 
under  the  government  of  Mexico,  to  perfect  the  title  of  the  granteea  to  tha 
specific  quantity  designated. 

Tht  essential  and  substantive  acts  under  tbe  law  of  1851,  are  the  confirmajtion 
and  survey.  The  patent  is  only  evidence  of  tbe  pre-existing  title  made  per- 
fect by  these  acts.  Upon  the  original  grant,  final  confirmation  and  ap- 
proved survey,  the  plaintiffs  might  have  relied,  without  reference  to  the 
patent. 

IDf  title  of  the  parties  claiming  under  Solano  became  perfect  from  the  time 

of  the  approved  survey  of  the  United  States.    On  the  other  haad,  the  title 

under  the  grant  to  Armijo  did  not  attach  to  any  three  specific  leagues;  It 

^  «okiatllQfad  only  an  Interest  Id  snch  qviaatlly,  tq  ba  afttrwards  laid  all  Iff 
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competent  authority.  Bach  general  Interest  cannot  be  let  np  as  a  defense 
to  the  claim  of  plaintiffs.  The  patent  Is.  concluslye  eyidence  of  the  right 
of  the  patentee  to  the  land  described  therein  —  not  only  as  between  him- 
self and  the  United  States,  bnt  as  between  himself  and  a  third  person, 
who  has  not  a  superior  title  from  a  source  of  paramount  proprietorship. 

The  survey  having  been  made  In  July,  1855,  Ritchie  having  died  In  July.  1856. 
the  patent,  dated  January.  1857,  Is  to  be  regarded  as  If  It  had  received 
the  signature  of  the  president  at  the  completion  of  the  segregation  of  the 
land. 

The  Act  of  Congress  (May  20th.  1836)  resting  the  title  of  public  lands,  pat- 
ented to  a  person,  dead  at  the  date  of  the  patent.  In  *'  the  heirs,  devisees, 
or  assigns  of  the  deceased  patentee,'*  was  Intended  to  cover  all  cases  where 
any  rights  belonging  to  the  United  States  existed  in  lands  which  could 
be  relinquished  by  patent,  even  though  the  lands  were  not  strictly  public 
lands. 

The  third  persons  against  whose  Interests  by  the  15th  Section  of  the  Act  of 
1851,  toe  final  confirmation  and  patent  are  not  conclusive,  are  those  whose 
title  Is  at  the  time  such  as  to  enable  them  to  resist  successfully,  any  action 
of  the  government  in  respect  to  it  Parties  holding  claims  which  may  be 
located  without  the  boundaries  of  the  patent  and  still  within  the  llmlta 
of  the  general  tract  designated  In  the  grants  to  them,  do  not  constitute 
such  third  persons,  nor  do  parties  who  nold  claims  only  upon  the  bounty 
of  the  government,  nor  do  Intruders,  nor  even  settlers,  having 
certificates  of  sale,  unless  the  same  ante-date  the  presentation  of  the 
claim  of  the  patentee  to  the  Board  of  Land  Commissioners  for  Cali- 
fornia, to  which  period  the  patent  takes  effect  by  relation.  The  interests 
of  the  third  persons.  Intended  by  the  act  would  have  been  as  effectually 

f»rotected  without  Its  provisions,  as  they  are  now  by  them.  The  section 
n  question   Is  only  a   legislative   recognition  of  a  principle  of  law  and 

justice,  applicable  to  all  grants. 
The  fact  that  a  grant  was  not  approved  by  the  Departmental  Aflsembly  does 

not  Impair  the  title. 
8nch  approval  simply  discharges  the  grant  from  liability  to  defeasance  hy  tha 

Mexican  Government  except  for  breach  of  ifs  conditions  subsequent 
No  law  authorizes  a  forfeiture  of  any  rights  of  property,  under  a  Mexican 

grant  for  any  act  or  omission  on  the  part  of  oie  grantee  since  the  treaty 

of  Guadalupe  Hidalgo. 
The  grant  of  Armljo.  being  of  three  leagues  within  a  much  larger  area,  and  no 

survey  having  been  made,  gave  him  no  title  to  anv  specific  three  leasMs 

of  land,  which  would  enable  him  to  defend  against  ejectment  on  a  patent 

Appeal  from  the  Seventh  DiBtrict 

The  Appellants,  plaintiffs  below,  brought  an  action  of  eject- 
ment against  Bespondent,  as  defendant,  for  a  parcel  of  land  lying 
in  the  county  of  Solano.  The  title  relied  on  by  the  plaintiffs 
and  with  which  they  connected  themselves^  may  be  found  in  the 
ease  of  The  United  States  v.  Ritchie,  17  How.  S.  C.  534-537,  fully 
set  forth.  The  chain  of  title  commences  with  a  petition  of  Fran- 
cisco Solane  to  the  Commandant-Oeneral,  M.  G.  Yallqo,  who  was 
the  Director  of  Colonization,  for  a  grant  ^of  the  land  of  flie 
Suisun,  together  with  its  known  appurtenances.** 

The  following  is  a  copy  of  the  petition : 

^To  the  Commandant-General: 

Francisco  Solano,  principal  chief  of  the  unconverted  Indians, 
and  bom  Captain  of  the  '  Suisun,*  in  due  form  before  ynor  Honlft, 
represents :  That,  being  a  free  man,  and  owning  a  sufficient  num- 
ber of  cattle  and  horses  to  establish  a  rancho,  he  solicits  from  the 
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strict  justice  and  goodness  of  your  Honor^  that  you  be  pleased 
to  grant  him  the  land  of  ijoj^  ^  Soisnn,'  with  its  known  appurte- 
nances^ which  are  a  little  more  or  less  than  four  square  leagues 
from  the  *  Portzuela  to  the  Salina  de  Sacha.^  Said  land  belongs 
to  him  by  hereditary  right  from  his  ancestors,  and  he  is  actually 
in  possession  of  it;  but  he  wishes  to  revalidate  his  rights  in  accord- 
ance with  the  existing  laws  of  our  Republic  and  of  the  Colonization 
recently  decreed  by  the  Supreme  Gk>7emment. 

He  therefore  prays  that  your  Honor  be  pleased  to  grant  him 
the  land  which  he  asks  for,  and  procure  for  him  from  the  proper 
fiouroes  the  titles  which  may  be  necessary  for  his  security,  and 
that  you  will  also  admit  this  on  common  paper,  there  being  none 
of  the  corresponding  stamp  in  this  place. 

(Signed)  Francisco  Solano. 

Sonoma,  January  16,  1887.** 

Upon  this  petition  the  following  order  is  made : 

^  Sonoma,  January  18, 1837. 

The  undersigned  grants,  temporarily  and  provisionally,  to 
Francisco  Solano,  Chief  of  the  tribes  of  this  frontier  and  Cap- 
tain of  the  '  Suisun,^  the  lands  of  that  name,  as  belonging  to  him 
by  natural  right  and  actual  possession.  Said  land  is  comprehended 
between  the  *  Portzuela  and  the  Salina  de  Sacha.'  The  party  inter- 
ested will  ask  from  the  government  of  the  State  the  usual  titles,  in 
order  to  make  valid  his  rights  in  conformity  with  the  new  order 
of  Colonization. 

(Signed)  IL  G.  Vallejo.** 

On  the  15th  of  January,  1842,  Solano  presented  a  petition  to 
Governor  Alvarado  for  a  full  grant  of  the  same  land,  accompar 
Dying  it  with  the  petition  above  referred  to,  to  the  Director  of 
Colonization,  and  the  ma^inal  decree  made  by  that  officer,  stat- 
ing in  his  petition  to  the  Governor  that  he  is  in  actual  posses- 
sion of  the  land  known  by  the  name  of  '^  Suisun,^'  together  with 
its  dependencies,  and  asking  for  a  perpetual  grant  of  the  same. 
That  petition  is  aa  follows: 

*'[SKAL.] 

To  His  Excellency,  the  Oovemor:  . 

The  undersigned  a  resident  of  Sonoma,  respectfully  appears 
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before  your  Excellency,  and  representation  makes,  that  in  tIt- 
tue  of  the  rights  which  belong  to  him^  as  shown  in  the  annexed 
petition  and  marginal  decree,  he  is  in  actual  possession  of  the  land 
known  by  the  name  of  'Snisun,'  together  with  its  dependencies; 
and,  in  order  t^  secure  and  legalize  said  ownership,  he  humbly 
petitions  that  your  Excellency,  in  consideration  of  the  document 
referred  to,  may  be  pleased  to  grant  him  the  corresponding  title 
of  concession,  perpetual  and  hereditary,  of  the  aforesaid  land  in 
order  that  in  no  time  may  the  petitioner  or  his  beiis  be  molested  in 
the  pacific  enjoyment  of  his  property. 

\'inierefore,  your  petitioner  prays  that  your  Excellency  will 
deign  to  grant  him  the  favor  which  he  asks  for,  he  swearing  that 
he  is  actuated  by  no  malice,  and  such  other  oath  as  is  lequiiedy 
etc  etc 

As  Attorney  of  the  petitioner, 
(Signed)    •  Juan  Antonio  Vali^bjo. 

HoN!CEB£Y,  January  16,  1842.^ 

On  this  petition  the  GoTemor  makes  the  following  order: 

'*MoNTBRBT,  January  W,  1842. 

In  consideration  of  the  petition  at  the  b^inning  of  this  expe^ 
diente,  the  report  of  the  Oommandant-General,  and  the  merits  and 
services  of  the  Indian  called  Francisco  Solano,  rendered  on  tiie 
frontier  of  Sonoma,  I  declare  him  to  be  owner  in  fee  of  the  place 
called  '  Suisun,'  in  extent  four  square  leagues,  and  with  the  bound- 
aries shown  in  the  corresponding  map.  The  corresponding  patent 
will  be  made  out,  and  this  expediemte  directed  to  the  most  exceUait 
Departmental  Junta  for  its  approbation. 

Juan  B.  Alvarado,  Constitutional  Governor  of  tbe  Department 
of  the  Califomias,  thus  ordered,  decreed,  and  signed,  of  which  I 
certify." 

On  the  21st  of  January,  1842,  the  title  in  form  was  granted 
him,  and  on  the  3d  of  October,  1846,  the  grant  was  appzoyed  by 
the  Departmental  Assembly,  upon  the  report  of  a  committee  made 
on  the  expediente,  *^  formed  at  the  instance  of  the  Indian,  Tran- 
cisco  Solano,**  as  foUowi; 
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**  [seal.] 
Juan  B.  Alvarado,  Consfl  Oovemor  of  the  Dept.  of  the  Cali- 

fomias: 
Whereas,  the  aboriginal,  Francisco  Solano,  for  his  o^vn  per- 
sonal benefit  and  that  of  his  family,  has  asked  for  the  land 
known  by  the  name  of  *  Suisun,'  of  which  place  he  is  a  native, 
and  chief  of  the  tribes  of  the  frontier  of  Sonoma,  and  1)eing 
worthy  of  reward  for  the  quietness  which  he  caused  to  be  main- 
tained by  that  unchristianized  people;  the  proper  proceedings 
and  examinations  having  previously  been  made,  as  required  by 
the  laws  and  regulations;  using  the  powers  conferred  on  r^ie  in 
the  name  of  the  Mexican  nation,  I  have  granted  to  him  the 
above-mentioned  land,  adjudicating  to  him  tiie  ownership  of  it. 
By  these  presents,  being  subject  to  the  approbation  of  the  most 
excellent  Departmental  Junta,  and  to  the  following  conditions, 
to-wit: 

1.  That  he  may  inclose  it,  without  prejudice  to  the  crossings, 
roads,  and  servitudes,  and  enjoy  it  freely  and  exclusively,  making 
such  use  and  cultivation  of  it  as  he  may  see  fit;  but  within  one 
year  he  shall  build  a  house,  and  it  shall  be  inhabited. 

2.  He  shall  ask  the  magistrate  of  the  place  to  give  him  juridical 
possession  of  it,  in  virtue  of  this  order,  by  whom  the  boundaries 
shall  be  marked  out;  and  he  shall  place  in  them,  besides  the  land- 
marks, some  fruit  or  forest  trees  of  some  utility, 

3.  The  land  herein  mentioned  is  to  the  extent  of  four  *  sitios  de 
ganado  mayor'  (four  square  leagues)  with  the  limits  as  shown  on 
the  map  accompanying  the  respective  expediente.  The  magistrate 
who  gives  the  possession  will  have  it  measured  according  to  ordi- 
nance, leaving  the  excess  that  may  result  to  the  nation,  for  its 
convenient  uses. 

4.  If  he  shall  contravene  these  conditions,  he  shall  lose  his  right 
to  the  land,  and  it  may  be  denounced  by  another. 

In  consequence,  I  order  tliat  these  presents  be  held  firm  and 
Talid,  that  a  register  be  taken  of  it  in  the  proper  book,  and  that; 
it  be  given  to  the  party  interested,  for  his  voucher  and  other 
purposes. 

Given  this  twenty-fifth  day  of  January,  one  thousand  eight 
hundred  and  forty-two,  at  ]\Ionterey. 

(Signed)  Juan  B.  Alyabaoo. 

(Signed)  Manuel  Jimieno,  Secretaiy.'* 
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"Most  Excellent  Sir: — 

The  Coimnittee  on  Vacant  Lands  has  ordered  the  ex- 
pediente,  formed  at  the  instance  of  the  Indian^  (Indigena,)  Fian- 
cisco  Solano,  for  the  place  known  by  the  name  of  '  Suisun,'  and 
being  satisfied  that  the  proceedings  had  in  the  said  expediente 
were  suflBeient  for  the  purpose  that  the  Superior  Gtovemment 
Fhould  have  granted  the  said  place,  offers  to  the  deliberation  of 
your  Excellency  the  following  proposition : — 

The  grant  made  by  the  Supreme  Grovemment  of  the  Depart- 
ment by  a  title  legally  issued,  with  the  date  28th  January,  1842, 
in  favor  of  the  Indian,  (Indigena,)  Francisco  Solano^  of  the 
place  known  by  the  name  of  *  Suisun,*  and  situated  in  the  juris- 
diction of  Sonoma,  in  accordance  with  the  law  of  August  18, 
1824,  and  Article  five  of  the  Regulations  of  November,  18S8,  is 
approved. 

Hall  of  the  Committee,  in  the  City  of  Los  Angeles,  September 
29,  1845. 

(Signed)  Franoisgo  De  La  Ouisbra. 

(Signed)  Mabcsso  Babtoul" 

''Angeles,  Oct  3,  1846. 
In  session  of  this  day,  the  proposition  of  the  foregoing  report 
was  approved  by  the  most  excellent  Departmental  Assembly  or- 
dering the  original  expediente  to  be  letumed  to  his  Excellency  the 
Governor,  for  suitable  purposes. 

(Signed)  Pio  Pioo, 

President 
(Signed)  Augustin  Olona,  Secretary." 

On  the  same  day  the  proper  copy  was  issued  to  the  party  In- 
terested. 

The  Appellants  established  by  several  mesne  conveyances  and 
other  proof,  their  connection  with  the  above  mentioned  grant  to 
Solano,  through  Archibald  A.  Ritchie,  deceased,  and  likewise  of- 
fered in  evidence  a  patent  of  the  United  States,  bearing  date  the 
17th  day  of  January,  1857,  issued  to  said  Ritchie,  covering  the 
land  in  controversy.  It  was  likewise  in  proof  that  the  land  sued 
for  was  in  the  county  of  Solano,  and  it  was  admitted  that  defend- 
ant was  in  possesion  of  tihe  same. 
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The  Bespondent  pretended  to  hold  imder  a  grant  to  one  Jos^ 
Francisoo  Armijo^  and  to  connect  himself  with  it  by  proper  mesne 
conTeyances.  From  these  documents^  it  appears  that  on  the  22d 
of  *  November^  1839,  Job6  Francisco  Armijo  presented  to  M.  G.. 
Yallejo,  the  CommandanirGeneral  and  Director  of  Colonization,  a 
petition  asking  for  a  grant  of  the  place  known  by  the  name  of 
Tolenas,  which  extends  from  the  place  so-called  to  the  Ololatos 
Creek^  containing  about  three  leagues  of  land,  more  or  less,  ^*  and 
joins  with  the  rancho  of  Suisun."  This  is  the  language  of  the 
petitioner  in  the  description  of  the  land  selected  by  himself,  as 
appears  from  the  petition  which  follows: 

Senor  Commandant'Oenerals 

Jos5  Francisco  Armijo,  by  birth  a  Mexican,  before  your  Honor, 
in  the  manner  which  may  be  best  for  me  in  the  law,  say : 

''That  having  four  sons,  natives  of  the  same  country,  without 
owning  any  lands  to  cultivate,  finding  myself  owner  of  about 
one  hundred  head  of  cattle,  the  product  of  which  I  annually 
lose,  supplicate  tiiat  your  Honor  will  be  pleased  to  concede  to 
me  the  place  known  to  me  by  the  name  of  Tolenas,  that  in  com* 
pany  with  my  son,  Antonio  Maria,  I  dedicate  myself  to  the  cul- 
tivation of  my  own  land  and  the  breeding  of  cattle,  with  the 
understanding  that  the  land  which  I  solicit  is  from  the  place 
already  mentioned  to  Ololatos  Creek,  containing  about  three 
leagues  of  land,  more  or  less,  and  it  joins  with  the  Suisun 
Bancho. 

For  this  I  pray  that  you  will  be  pleased  to  decree  as  I  have 
petitioned,  for  which  I  respectfully  forward  herewith  the  map. 

This  favor  I  shall  perpetuate  on  my  memory. 

.  Does  not  know  how  to  sign. 

Sonoma,  Nov.  22d,  1839.** 

On  the  same  day  Vallejo  makes  an  order  on  the  margin  of 
this  petition  allowing  Armijo  to  occupy  the  place  of  Tolenas, 
** which  joins  with"  (lindra  is  the  word  used  in  response  to  the 
language  of  the  petition)  "the  rancho  of  Suisun;"  enjoining  it 
upon  him  to  take  pains  not  to  molest  in  any  manner  whatever 
the  Indians  who  live  there  or  the  neighbors;  to  endeavor  to  win 
Hieir  confidence,  and  to  give  notice  of  any  act  of  rebellion  which 
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may  occur,  or  any  sign  of  rebellion  he  may  observe,  and  to  com* 
municate  in  every  instance  with  the  Chief  of  Snisun,  with  whom, 
by  reason  of  his  being  in  the  immediate  ndghboihood,  it  will  be 
convenient  to  advise  whatever  may  conduce  to  the  lives  and  tran* 
quillity  of  the  settlers. 

Here  follows  the  marginal  order  or  decree: 

"  Sonoma,  November  22d,  1839, 
The  place  of  Los  Tolenas,  which  joins  with  the  Rancho  of 
Suisun,  can  be  occupied  by  the  interested  party,  Jos6  Francisoa 
Armijo,  on  account  of  its  being  vacant,  and  not  being  private 
property. 

The  interested  party  shall  also  take  pains  not  to  molest,  in  aay 
manner  whatever,  the  Indians  who  live  there  nor  the  neighbors. 
He  shall  try  to  attract  the  former  without  violence,  inspiring  theooi 
with  confidence.  He  shall  give  immediate  notice  to  the  military 
commander  of  the  frontier  if  any  act  of  rebellion  should  occur,  or 
should  he  observe  any  sign  of  rebellion  among  the  wild  Indians,  and 
he  shall  communicate  in  every  instance  with  the  Chief  of  Suisun,  to 
whom,  by  his  being  in  the  immediate  neighborhood,  it  will  be  con- 
venient to  advise  whatever  may  conduce  to  the  Uves  and  tranquillity 
of  the  settlers. 

Apply  with  this  decree  to  the  political  authority,  that  it  may 
serve  him  as  a  legal  step,  and  that  the  grant  be  made  to  him, 
unless  there  should  be  some  other  obstacle  to  his  obtaining  tlie 
necessary  title. 

M.  Q.  Vallejo.* 

Subsequently,  Armijo  presented  a  petition  to  the  Prefect  of  the 
First  District,  asking  for  a  grant  of  the  same  land  in  accordance 
with  the  law  of  colonization.  .  This  document  is  without  date.  It 
is  as  follows: 

"  [SEAL.] 

Senor  Prefect  of  the  First  District: 

Jo&k  Prans".  Armijo,  by  birth  a  Mexican,  before  your  Honor^ 
in  the  manner  which  may  be  best  for  me  in  the  law,  say:  that 
having  permission  from  the  Commander-Oeneral  to  occupy  flie 
land  which  I  indicate  in  the  accompanying  petition,  solicit  the 
ownership  of  said  land  in  accordance  with  tiM  laws  of  colonizn- 
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tion,  by  which,  and  under  its  auspices,  I  believe  myself  entitled 
ta 

I  supplicate  that  your  honor  will  give  the  necessary  directions 
to  this,  my  petition,  for  which  I  shall  always  be  grateful,  swear- 
ing it  is  not  through  malice  and  whatever  is  unnecessary,  etc.  etc. 
I  do  not  know  how  to  sign.'' 

On  the  29th  February,  1840,  the  Prefect^  Castro,  made  the  fol- 
lowing order  on  this  petition: 

'TtfoNTBRBY,  29th  February,  1840. 
The  party  interested  in  this  petition  having  resorted  to  the 
prefecture  under  my  charge,  let  it  be  carried  up  to  his  Excel- 
lency, the  Governor  of  the  Department,  with  the  corresponding 
report.  Castbo.*' 

The  pief ect  accompanies  this  order  with  the  following  report? 

''Most  ExeeUent  B^ar  Oovemor: 

The  prefecture  being  iniormed  of  the  petition  whidi  Joel 
Francisco  Armijo  makes  in  claiming  the  land  which  he  indicatea^ 
and  of  the  order  of  the  Senor  Commander-General,  no  obstacle 
is  found  to  the  concession  which  the  government  ought  to  decree, 
provided  the  party  interested  obtains  the  necessary  requisites  to 
be  attended  to,  and  that  the  place  which  he  solicitB  is  found  to  be 
entirely  vacant 

JosB  Castro.* 

The  Governor  made  a  grant  to  Armijo  on  the  foregoing  docu- 
ments, which  grant  was  offered  in  evidence  by  the  Eespondent 
in  the  Court  below.  It  bears  datcf  the  4th  of  March,  1841.  The 
land  granted  is  stated  to  be  three  leagues,  (see  4th  condition,) 
as  shown  by  the  map  which  accompanies  the  expediente.  The 
map  'here  referred  to,  was  presented  with  the  petition  to  the 
Commandant-General.  This  grant  contains  the  conditions  usu- 
ally found  in  the  grants,  (see  Fremonfs  Case,  17  How.  546 ;  Fos- 
safs  Case,  20  How.  426;  and  Riichufs  Case^  17  How.)  and  the 
unusual  one  that  ''through  no  motive  whatever  shall  he  molest 
I  the  Indians,  who  are  there  located,  nor  the  immediate  neighbors 
witli  whom  he  adjoins.'* 

The  following  is  the  grant: 
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"  [Seal.] 
Ju(m  B,  Alvarado,  Constitutiondl  Oavemor  of  the  Department  of 
the  Califomias: 

As  the  citizen,  Jos^  Francisco  Armijo,  has  claimed  for  his  per- 
sonal benefit  and  that  of  his  family  the  land  known  as  Tolenas, 
adjoining  the  Suisun  Creek,  to  the  estuary  of  Julpines,  to  the 
Ololatos  Creek,  and  to  the  mountains.  The  necessary  forms  and 
investigations  having  been  previously  attended  to,  according  to 
what  is  determined  by  the  laws  and  regulations  by  virtue  of  the 
authority  in  me  vested,  I  have,  in  the  name  of  the  Mexican  nation, 
ceded  to  him  the  mentioned  land,  by  these  presents,  declaring 
if  his  property,  subject  to  the  approval  of  the  most  excellent  Junta 
Departmental,  and  on  the  following  conditions: 

Ist.  Through  no  motive  whatever  shall  he  molest  ihe  Indians 
who  are  there  located,  nor  the  immediate  neighbors  with  whcmi 
he  adjoins. 

2d.  He  can  fence  it  in  without  damage  to  tlie  trafls,  roads,  and 
by-ways;  he  shall  enjoy  it  freely  and  exclusively,  appropriating 
it  to  the  use  or  cultivation  which  may  best  suit  him,  but  he  diall 
within  one  year  build  a  house  which  shall  be  inhabited. 

3d.  He  shall  request  the  proper  Judge  to  give  him  juridical 
possession  by  virtue  of  this  dispatch,  by  whom  the  boundaries 
shall  be  marked  out;  within  which  limits,  in  addition  to  the 
landmarks,  he  shall  plant  some  fruit  trees  or  some  useful  wild 
ones. 

4th.  The  land  referred  to  consists  of  three  leagues  as  shown 
by  the  map  accompanying  the  expediente.  The  Judge  who  may 
give  possession  shall  cause  it  to  be  measured  according  to  law. 
the  overplus  to  remain  in  possession  of  the  nation  for  such  uses 
aa  may  be  convenient. 

5th.  Should  he  not  comply  with  these  conditions  he  will  lose 
his  right  to  the  land  and  it  may  be  denounced  by  another.  There- 
fore, this  title  being  as  firm  and  valid,  I  order  that  it  be  registered 
in  the  proper  book,  and  that  it  be  delivered  to  the  party  interested 
for  his  security  and  other  ends. 

Given  in  Monterey  on  the  fourth  of  March,  eighteen  hundred 
and  forty. 

Juan  B.  Alvabado. 
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Notice  taken  of  this  dispatch  in  the  Book  of  Records  for  the 
adjudication  of  vacant  lands  on  the  first  page  succeeding. 

His  Excellency,  the  Governor,  has  ordered  that  notice  of  this 
title  be  taken  in  the  prefecture  of  the  first  district/' 

The  Respondent  connected  himself  with  this  title  through  con- 
veyances from  Jo86  P.  Armijo  to  one  D.  K.  Berry  and  from  Berry 
to  himself. 

The  grant  to  Armijo  was  not  authenticated  by  the  signature 
of  the  Secretary,  nor  was  it  approved  by  the  Departmental  Assem- 
bly. 

It  was  proven  that  Solano  lived  within  the  bounds  of  the 
Suisxm  Rancho  up  to  the  time  of  his  death.  He  had  a  rancheria 
of  Indians  there  of  the  Suisun  tribe.  Solano  died  in  184-.  Armijo 
lived  within  the  map  of  the  rancho  of  Tolenas  until  his  death, 
in  1849.  Antonio  Armijo,  his  son,  resided  within  the  same  bounds 
until  his  death,  in  1850  or  1851.  The  Armijos  did  not  reside 
on  the  same  spot  within  the  bounds  of  the  map  of  Tolenas;  he 
resided  first  at  a  spot  some  two  miles  south  of  the  Rancheria 
Tolenas,  then  removed  to  a  spot  one  and  a  half  miles  east  of  the 
first  settlement,  where  he  died,  which  latter  spot  is  in  the  neigh- 
borhood of  the  locus  in  quo.  The  Rancheria  de  Tolenas  is  near 
the  forks  of  the  creeks  coming  down  from  the  mountains  and 
forming  the  Suisun  Greek,  or  about  three  miles  above  the  dry 
gulch. 

It  was  established  by  the  evidence  of  a  practical  surveyor, 
Swan,  that  the  deseno  of  Suisun  'contains  some  eight  or  nine 
leagues  of  land,  (only  four  leagues  were  granted  to  Solano,)  and 
it  was  likewise  shown  by  a  practical  surveyor  who  had  made  an 
estimate  of  the  superficial  area,  that  the  deseno  of  Tolenas  con- 
tained twenty  leagues,  of  which  three  were  conceded  to  J.  Fran- 
cisco Armijo.  Swan  also  states  that  there  are  in  the  desend  of 
Tolenas  twelve  leagues. 

It  appears  from  some  documentary  testimony  offered  in  the 
court  below  by  the  Respondent,  that  some  time  in  1847,  or  pre- 
viously, a  controversy  had  arisen  between  M.  G.  Vallejo,  (who 
was  at  that  time  owner  of  the  rancho  of  Suisun,)  and  Armijo 
the  grantee  of  Tolenas,  which  resulted  in  the  institution  of  an 
action  of  trespass  by  Vallejo  against  Armijo  before  Alcalde  L. 
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W.  Boggs.  The  Eespondenf s  counsel  formally  ofiEered  tbig  evi- 
dence by  calling  Boggs,  to  proTe  that  such  a  transaction  took 
place  before  him  in  1847,  and  that  Prudon,  a  Frenchman,  wrote 
Qie  award  which  concludes  the  conkoversy.  Witnesses  were 
subpenaed,  and  a  summons  issued  to  Armijo,  the  defendant,  re- 
turnable on  the  third  Monday  in  August,  1847.  On  that  day 
the  parties,  Vallejo  and  Armijo,  appeared  in  court,  and  the  court 
was  informed  that  the  parties  had  agreed  to  refer  the  matter  to 
arbitration.  The  parties  selected  the  arbitrators,  who  were  duly 
sworn,  and  an  award  was  presented  as  their  decision  of  the  con- 
troversy. It  (the  award,)  was  entered  on  the  record  as  part  of 
the  case,  and  the  whole  was  offered  in  the  court  below  as  one 
record.  It  was  signed  by  the  arbitrators  and  the  parties^  plain- 
tiff and  defendant.  It  was  in  proof  that  the  award  and  tranflla- 
tion  were  written  by  the  same  person,  one  Prudon.  Here  follows 
the  award: 

^  We,  the  undersigned,  appointed  arbitrators  by  and  for  Mariano 
G«  Vallejo  and  Francisco  Ajmijo,  to  decide  on  the  question  edat- 
ing  between  them,  for  haying  the  last  trespassed  his  limits,  and 
usurping  part  of  the  land-  bebnging  to  farm  of  first;  as  it  is 
expressed  in  the  complaint  presented  before  the  Alcalde  of  the 
jurisdiction,  L.  W.  Boggs,  and  after  hearing  the  declaration  Qf 
both  parties  and  examination  made  of  the  proofs  and  docTunents 
presented  to. us:  we  find  that  the  limits  of  each  farm  are  dearly 
determined  in  their  respective  titles,  being  those  of  the  Tolenas 
farm  according  to  the  said  the  Suisun- Creek  which  runs  to  tb& 
N.  I^.  £.  of  Suisxm,  and  beginning  from  thence  at  the  first  limits 
mentioned,  there  are  to  be  measured  three  leagues  running  at 
E.  N.  E.  as  the  ridge  (sierra)  runs,  leaving  the  said  ridge  the 
natural  limits  which  laying  between  the  two  farms,  separate  them^ 
leaving  one  at  the  north  and  the  other  at  the  south.  Thus  neither 
of  the  both  parties  is  prejudicated,  and  the  titual  meaning  o^ 
the  respective  titles  to  both  farms  are  fulfilled  with,  and  in  order 
to  so  not  burden  one  part  more  than  another,  the  costs  of  the 
judgment  and  those  of  the  tribunal  ought  to  be  paid  equally  by 
both  parties. 

And  for  the  fulfillment  of  the  c<mtents  of  this  present  writing 
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we  sign  it  by  our  hands  and  seals  before  iixe  Alcalde  of  this  juris- 
diction^ on  the  sixteenth  day  of  August^  A.  D.  1847. 
(Signed)  Cajetano  Jvaxbz, 

Arbitrator  for  M.  Q.  Vallejo. 
(Signed)  M.  G.  Vallejo. 

(Signed)  Salvabor  Yallbjo^ 

Arbitrator  for  P^.  Armijo. 
(Signed)  Francisco  Arkijo/' 


The  counsel  for  Bespondent  contended  that  this  award  waa 
contlusive  of  the  action  in  his  favor;  although  he  afterwards 
moved  to  strike  it  out>  near  the  conclusion  of  the  case,  which 
motion  was  denied.  The  subject  matter  of  this  controversy 
will  be  understood  from  the  award,  which  discloses  the  fact  that 
the  action  was  brought  on  account  of  an  alleged  trespass  com- 
mitted by  Armijo  on  the  land  of  Vallejo.  This  award  was 
made,  as  it  states,  on  the  proofs  and  documents  presented  by 
the  parties  —  the  documents  were  doubtless  the  expedients  of 
the  titles  of  Solano  and  Armijo.  One  of  the  arbitrators  testifies 
that  the  desenos  of  both  were  presented  to  the  arbitrators. 

Testimony  was  likewise  offered  by  Bespondent  to  show  that 
M.  G.  Vallejo  and  Bitchie  had  stated  that  the  arroyo  seco,  or  dry 
gulch,  was  the  line  on  the  north  of  the  Suisun  grant,  and  upon 
this  it  was  contended  by  counsel  for  Bespondent,  that  such  ad* 
missions  fixed  the  boundary  at  the  dry  gulch.  The  Judge 
charged  the  jury  in  relation  to  it,  but  the  view  taken  of  the  case 
by  the  court  renders  any  further  statement  on  this  point  un- 
necessary. 

There  were  many  minor  points  as  to  striking  out,  admitting 
and  rejecting  evidence,  which  are  not  presenled,  because  not 
passed  on  by  the  Court  The  plaintiffs,  however,  asked  for  cer- 
tain instructions  to  the  jury,  which  were  refused.  They  may  be 
found  in  fhe  latter  part  of  the  opinion  of  the  Court  as  the  first 
third,  sixth,  seventh,  eighth,  and  ninth,  instructions. 

The  cause  was  tried  before  a  jury,  who,  under  the  charge  of 
the  Court,  rendered  a  verdict  for  defendant^  whereupon  judg- 
ment was  entered. 

An  application  being  made  for  a  new  trial,  was  denied.  Plain- 
tiffs  appeaL 

ToL.  znL~« 
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I.  The  Courts  of  the  State  should  confonn  their  decisions  to 
those  of  the  Supreme  Court  of  the  United  States,  on  (juestions 
involving  the  alienation  of  the  public  domain,  the  effect  of  titles 
derived  from  the  United  States,  the  interpretation  of  treaties, 
and  acts  of  Congress. 

This  has  been  the  uniform  doctrine  of  the  Supreme  Court  of 
the  United  States,  and  the  Courts  of  the  States  have  followed  it. 

The  ground  upon  which  this  doctrine  rests  is  derived  from  the 
Constitution  of  the  United  States,  (see  Art  4,  Sec.  3,)  which  in- 
vests Congress  with  the  power  ^*to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  territory  and  other  prop- 
erty of  the  United  States.*'  Such  has  been  the  uniform  rulinor 
of  the  Supreme  Court  of  the  United  States  in  a  series  of  cases. 
{Wilcox  V.  Jackson,  13  Pet.  51^*,  517;  Bagnell  v.  BrodericJe,  Id. 
450,  451;  Irviitfi  v.  Marshall,  2  How.  5C6,  567;  Pontalha  v.  Cop- 
if.  land,  3  Ann.  La.  86-88;  Boyd  v.  Montgomery,  6  Mo.  614; 
Mackay  v.  Dillon,  7  Id.  10;  United  Slates  v.  Wiggins,  14  Peters, 
350;  Gugnon's  Lessee  v.  Astor,  2  How.  344;  Stroiher  v.  Lucas,  12 
Peters,  454;  Loidell  v.  Clarh,  4  Ann.  La.  99,  100;  Purvis  v.  Ear- 
numson,  4  Ann.  La.  422 ;  Foley  v.  Harrison,  6  Ann.  La.  87 ;  Loti 
V.  Prudhomme,  3  Itob.  La.  295,  296 ;  Hallett  v.  Hunt,  7  Ala.  882, 
900-902;  Ganache  ^.  Piquignot,  16  How.  468;  Qvnn  ▼.  Boies,  6 
Cal.  271.) 

II.  The  grant  to  Armijo  is  in  its  nature  and  essence,  execu- 
tory and  not  executed.  It  gives  to  the  grantee  jus  ad  rem,  not 
jus  in  re.  It  confers  on  him  the  right  to  three  leagues  of  land, 
to  be  afterwards  gurveyed  and  laid  off  to  him,  within  the  terri- 
tory described  in  the  deseno  or  map  by  oflBcial  authority,  but 
the  grant  did  not,  nor  does  it  now,  attach  the  title  to  any  par- 
ticular land.  To  this  extent,  there  vests  in  him  a  present  and 
immediate  interest. 

This  we  conceive  to  be  the  legal  effect  and  proper  construc- 
tion of  such  a  grant,  as  clearly  defined  by  the  Supreme  Court  of 
the  United  States,  in  Fremont's  Case,  (17  How.  542,  558,  559.) 
The  grant  to  Armijo,  offered  in  evidence,  is  substantially  the 
same  as  the  grant  to  Alvarndo,  of  which  Fremont  was  the  as- 
signee.    (17  How.  545,  546.)     The  third  and  fourth  conditions 
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are  Mentical.  These  conditions  are  common  to  nearly  all  tiie 
grants  made  nnder  the  colonization  laws.  {Ritchie's  Case,  17 
How.  536 ;  Reading's  Case,  18  How.  2 ;  Cambuston's  Case,  20  How. 
61;  Fossafs  Case,  Id.  426;  Fossafs  Cas^,  20  Id.  426;  Paschal  v. 
Perez,  t  Texas,  367 ;  Edwards  v.  James,  Id.  379 ;  Hancock  v.  Mc- 
Kinney,  Id.  449 ;  Menard  v.  Massey,  8  How.  306-308,  etc. ;  United 
States  V.  King,  3  Id.  773-786;  Lessieur  v.  Price,  12  Id.  59;  Stod- 
dard V.  Chambers,  2  How.  817;  Barry  v.  Oamble,  3  Id.  61;  Ruth' 
erford  v.  Oravetl'  Heirs,  2  Wheat  196;  Neal  ▼.  E.  T.  College,  6 
Terger,  190;  West.Y.  Cochran,  17  How.  403,  414-416;  Kissell  v. 
5^.  Louis  Public  Schools,  18  Id.  19-25;  Elliott  v.  Piersol,  1  Pet 
341 ;  Cooper  v.  Roberts,  18  Id.  173 ;  ffatnes  v.  Nicholson,  9  Id.  304, 
305,  356;  Stanford  v.  Taylor,  18  Id.  409;  Bis^eK  v.  Penrose,  8  Id. 
817;  Ledovx  v.  BZacfc,  18  Id.  475;  WUlot  v.  Sandford,  19  Id.  81; 
JBryan  v.  Forsyth,  19  Id.  334;  Ballance  v.  Paptn,  Id.  343;  Oilmer 
T.  Poindexter,  10  Id.  267;  Batrd  v.  TFoZ/e,  4  McLean's  C.  C.  K. 
549 ;  Waddingham  v.  Oamble,  4  Mo.  465 ;  JacJcson  v.  Fan  Btxren, 
18  Johns.  627,  528 ;  Vandenburgh  v.  Van  Burgeen,  Id.  202 ;  Corbin 
T.  Jackson,  14  Wend.  626;  Jackson  ▼•  Livingston,  7  Wend.  136- 
141.) 

in.  The  conditions  expressed  in  the  grant  to  Armijo  and 
Solano  are  subsequent.  Negligence  in  respect  to  the  perform- 
ance of  these  conditions  did  not  of  itself  forfeit  the  right  of  the 
grantee.  It  subjected  the  land  to  be  denounced  by  another; 
but  the  conditions  do  not  declare  the  land  forfeited  to  the  State^ 
upon  the  failure  of  the  grantee  to  perform  them.  (Ferris  v.  Ooo- 
ver,  10  Cal.  615;  J7.  S.  v.  Fremont,  17  How.  660-662;  Same  ▼. 
Reading,  18  Id.  1,  6;  U.  5.  v.  Cruz  Cerowntes,  Id.  665;  U.  8.  T. 
Vaca  and  Pena,  Id.  667;  U.  8.  v.  Larkin,  658,  663.) 

lY.  There  was  vested  in  the  grantee,  under  such  a  grant  as 
Armijo's,  a  right  of  possession  to  the  whole  land  embraced  within 
the  limits  of  the  deseno  or  map,  against  all  the  world  eigept  the 
government,  or  some  one  claiming  under  the  government  This 
right  existed  until  the  quantity  granted  was  surveyed  off  to  the 
grantee  by  the  government,  or  until  the  government  had  made 
a  grant  of  a  specific  tract  of  land  to  a  second  grantee  within  the 
territory  embraced  in  the  map  or  deseno.  (See  Fremont's  Case, 
17  How.  668.)     Unless  this  were  so,  unless  the  grantee  had  sl 
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lawful  poseession,  fhe  conditions  subsequent  in  the  grant  oould 
not  be  performed>  and  the  grantee  would  lose  his  land  by  de- 
nouncement. The  grantee  must  enter  to  perform  the  conditionii 
or  the  grant  is  felo  de  se,  carries  on  its  face  its  own  destmctioiL 
It  gives  no  right  of  value  to  the  grantee^  unless  he  can  make  a 
lawful  entry^  take  possession^  and  defend  it.  Tliis  is  sufficient  to 
enable  the  grantee  to  maintain  the  possessory  action  of  eject* 
menty  an  action  founded  on  the  legal  right  or  title  to  the  posses- 
sion,  and  may  be  maintained  though  the  grantee  has  not  a  foil 
and  perfect  title  to  the  lands: 

A  case  illustrating  the  point  before  us  in  a  clear  and  striking 

'  manner  is  that  of  White  v.  8t  Ouirons,  (1  Minor's  Ala.  332-351.) 
Indeed^  the  title  considered  in  this  case  is  more  clearly  similar 
to  the  grant  to  Fremont^  as  far  as  this  possessory  right  is  con* 
cerned,  than  any  other  we  have  been  able  to  find  in  the  progreai 
of  our  investigations.  (1  Wash.  C.  C.  204-206,  and  note  2;  Id. 
160,  425-433;  Payne  ▼.  Treadwell,  5  Cal.  311;  3  Chit,  Blac  205, 

.  201,  199;  Adams  Eject.  12,  9-11,  17,  Waterman's  Ed.  See  A^ 
gument  of  Chancellor  Bibb,  in  Henderson  v.  Tenneesee,  10  How. 
317;  see,  also.  Opinion  of  Lord  Mansfield  in  Taylor  v.  Horde,  1 
Burrow,  119;  Rumington  on  Eject.  21,  42;  Troublesome  v.  EsUU, 
1  Bibb,  128;  Jackson  v.  Bwl,  9  Johns,  299;  Doe  v.  Wesi,  1  Black- 
ford, 133 ;  Christy  v.  Scott,  14  How.  296;  Bullock  v.  yrUson,  %  Po^ 
ter,  Ala.  437;  Masters  Y.  Eastis,  3  Id«  371;  Ooodleih  v.  Smithson,  t 
Id.  245.) 

The  last  three  cases  cited*  were  imperfect  grants  under  Um 
United  States  land  systefli.  (Jones  v.  Inge,  6  Porter,  327;  Fippe 
V.  McOehee,  Id.  432;  City  of  Cincinnaii  v.  White,  6  Peters,  441, 
442;  Ferris  v.  Coover,  10  Cal.  589.) 

V.  The  Mexican  Government  reserved  the  right  to  survey  off 
the  land  granted  in  the  case  of  the  grant  to  Armijo,  and  of  all  such 
grants.  This  is  reserved  in  the  condition  in  which  it  is  required 
that  th&Jtfagistrate  who  may  give  possession  shall  cause  the  same 
to  be  stirveyed  according  to  the  ordinance,  the  surplus  remain- 
ing to  the  nation  for  the  proper  uses.  The  delivery  of  judicial 
possession  and  survey  were  executive  acts  to  be  performed  by 
the  authorities.  The  obligation  to  perform  these  acts  now  de- 
volves on  the  United  States. 

This  is  the. plain  meaning  of  the  third  oonditiaii  of  the  grant 
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to  Solano,  17  How.  636 ;  of  the  fouith  condition  in  the  grant  to 
Alvarado,  Id.  546;  of  the  fourth  in  the  grant  to  Eeading,  18 
How.  2 ;  of  the  tiiird  in  lie  grant  to  Larioe,  20  Id.  426 ;  and  of 
the  fourth  in  the  grant  to  Annijo*  (See  case  of  Fremont  and 
Fossat  above  cited.) 

VI.  The  Government  of  the  United  States  could  alienate  the 
land  embraced  in  the  deseno  of  Armijo,  where  there  had  been 
no  specific  location  of  the  quantity  granted  to  Armijo,  as  it  waa 
held  in  Fremonf  b  case  Mexico  could  have  done.  This  could  be 
done  with  the  most  perfect  good  faith  where  a  suflScient  quan<^ 
tity  was  left  to  give  Armijo  the  three  leagues  granted  to  him. 
{Fremont's  Case;  Ledoux  v.  Slack,  18  How.  475;  Menard^s  Hein 
V.  Massey,  8  How.  301 ;  Lefebwre  V.  Cameau,  11  Lou.  203 ;  Stack  v. 
Orillon,  11  Id.  687;  LoH  V.  Prudhomme,  8  Eob.  293;  Metoyer  T. 
Larenajidiere,  6  Id.  139;  Cousin  v.  Blanc's  Executors,  19  How. 
209  ;.McCdbe  v.  Worthington,  16  Id.  96.) 

VII.  The  granting  and  location  of  lands  by  surveys  pertains 
to  the  executive  or  political  department  of  the  government  Until 
location  is  given  to  a  grant  by  survey,  where  the  boundaries  are 
vague  and  uncertain,  the  title  is  imperfect;  the  title  as  a  title 
in  fee  does  not  become  the  subject  of  judicial  cognizance  until  it 
is  perfected  by  location.  (VatteFs  Law  of  Nations,  175;  1  White's 
Land  Law,  601;  Act  Congress  3d  March,  1851;  13  Peters,  460, 
516;  20  How.  566;  4  Bacon's  Ab.  Bouvier's  Ed.  1856,  Tit  Grant, 
Sec.  3;  Haven  v.  Cram,  1  N.  Hamp.  93;  2  Bl.  Com.  347;  Foster 
V.  Neilson,  2  Pet  253;  Oarcia  v.  Lee,  12  Id.  511;  United  States  r. 
Rogers,  4  How.  127.) 

A  title  or  grant  is  im,perfect  as  a  title  to  any  specific  piece 
of  land,  and  as  such  does  not  become  the  subject  of  judicial  cog- 
nizance until  it  is  perfected  by  location.  (See  Lessieur  v.  Price, 
12  How.  76 ;  West  v.  Cochran,  17  Id.  413 ;  Kissel  v.  St.  Louis  Pub- 
lie  Schools,  18  Id.  25 ;  Stanford  v.  Taylor,  Id.  412 ;  Willett  v.  Sand- 
.frod,  19  Id.  81,  82;  Les  Bois  ▼.  BrameU,  4  Id.  449;  Brtfon  v. 
Forsyth,  19  Id.  335,  and  authorities  cited  under  point  immediately 
preceding;  18  How.  19,  and  cases  cited  under  Point  VI.) 

VIII.  In  the  case  of  a  grant  by  the  Legislature,  if  the  boundaries 
are  not  fixed  by  statute,  it  must  be  fixed  by  survey.  Where 
there  is  a  legislative  grant,  when    a    survey    ia    duly    made 
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*>y  the  proper  anfhority,  no  patent  is  required.  Ejectment  can 
be  maintained  on  it  without  a  patent  in  the. Courts  of  the  United 
Stated,  (Bryan  v.  Forsyth,  19  How.  884;  2  Id.  313;  4  Id.  456; 
3  Id.  317;  Chouteau  v.  Eckhart,  2  Id.  872,  873;  Remark  of  Mb- 
Lean,  J.  19  Id.  340,  341.) 

IX.  The  survey  must  be  made  by  the  political  department.  A 
private  survey  is  of  no  authority  to  segregate  the  land,  or  to  attach 
the  grant  of  Annijo  to  any  particular  land. 

This  is  and  was  the  rule  under  the  Mexican  system,  as  well  as 
under  that  of  the  United  States.  (Ordenanzas  de  Tierras  and 
Aguas,  by  Galvan,  Edition  of  1865,  226,  227;  Story's  Eq.  Jurisp. 
677,  etc.;  Smith  v.  United  States,  10  Pet.  327;  U.  S.  v.  Hanson, 
16  Id.  199-201;  Acosta's  Case,  17  Id.  19;  U.  8.  v.  King,  3  How. 
785;  Jourdan  v.  Barrett,  4  Id.  169;  Les  Bois  v.  BrameU,  Id.  449; 
Id.  421;  Bissel  v.  Penrose,  8  Id.  335;  Glenn  v.  U.  S.  13  Id.  266; 
Fremont's  Case,  17  Id.  563-565;  American  Ins.  Go.  v.  Carter,  1 
Peters,  511;  The  Fama,  5  Rob.  Adm.  Rep.  105;  U.  S.  v.  Perche- 
man,  7  Peters,  86,  87;  Mitchel  v.  The  U.  8.  9  Id.  711;  Strother  ▼. 
Lucas,  12  Id.  410;  Leitersdorfer  v.  Wehl,  20  How.  177.)  This 
last  case  was  in  relation  to  territory  acquired  under  the  treaty 
of  Guadalupe  Hidalgo.  (Vattel,  Book  3,  Chap.  13,  Sec  200;  1 
Kent* 8  Com.  177.) 

This  being  the  connect  rule,  the  laws  of  the  United  States  mttst 
regulate  the  entire  system  of  surveys. 

It  may  be  remarked  here  that  there  was  never  in  California 
under  the  former  government  such  an  officer  as  a  Surveyor.  Mex- 
ico had  no  such  oflScer  here.  Though  the  land  system  demanded 
such  an  official^  no  one  had  such  powers.  The  land  in  fact  in 
the  absence  of  an  energetic  population  capable  of  developing  the 
immense  resources  of  the  country,  was  of  too  little  value  to  support 
a  system  of  surveys. 

X.  The  United  States  have  made  provision  for  such  surveys 
in  the  Act  of  Congress  of  3d  March,  1851,  and  the  6th  Section  of 
the  Act  of  March,  1831,  so  far  as  it  is  made  a  part  of  said  Act  of 
1851.    (Dunlop's  Laws  of  the  United  States,  1286  and  806.) 

XI.  The  survey  and  patent  of  the  United  States  to  Ritchie, 
are  conclusive  against  Annijo  and  those  claiming  under  him,  aa 
the  three  leagues  granted  to  Armijo  have  not  been  located.     (U. 
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8.  Y.  FosMi,  20  How.  414;  Fremont's  Case,  17  Id.  558,  565;  Fer- 
ris V.  Coover,  10  Cal.  620;  caBes  before  cited  in  12  How,  76;  19 
Id.  335,  336,  343;  2  Id.  344;  MezesY.  Greer,  McAll.  401;  Tolin 
V.  Walkinskaw,  Id.;  Pollard's  Heirs  v.  Oreit,  8  Ala.  940-942; 
SaUett  V.  Bunt,  7  Ala.  882-900;  4  McLean,  549 ;  Hickey's  Lessee 
V.  Stewart,  3  How.  750;  West  t.  Cochran,  17  Id.  415;  18  Id.  88; 
13  Peters,  451;  4  How.  462.) 

XII.  Annijo  and  those  claiming  under  him  are  not  of  the 
claas  of  third  persons  mentioned  in  Ihe  15th  Section  of  the  Act 
of  Congress  of  the  3d  of  March,  1851,  against  whom  the  survey 
and  patent  are  not  conclusive.  The  third  person  mentioned  in 
that  section  of  the  Act  are  those  who  have  titles  paramount  to 
the  government,  and  not  subordinate  to  the  right  of  govern- 
ment to  enter  by  its  ofiBcers  and  segregate  and  designate  the 
land  which  was  granted.  If  this  be  not  true,  then  Armijo  is 
better  off  without  a  survey  and  patent  than  with  one.  (City  of 
New  Orleans  ▼.  De  Armas  &  Cuculler,  9  Peters,  224;  10  Peters, 
662-731;  6  Wheaton,  290;  9  Cranch,  87;  11  Wheaton,  380;  S 
How,  280;  U.  8.  v.  Arred^ndo,  6  Peters,  738.) 

As  to  perfect  and  imperfect  titles,  counsel  cited:  Blac.  Com. 
Book  2,  Chap.  13,  p.  195,  199;  Ordinenzas  above;  Escriche's  Dio- 
donario  de  Legislaciony  etc.  Tit.  Propriedad;  8 -How.  293,  eto.; 
Arredondo's  Case,  6  Pet.  691;  13  How.  257;  15  Id.  14,  D'Aw 
ierieve^s  Case;  U.  8.  v.  Roselius,  15  How.  31,  33;  Id.  38;  10  Id. 
442;  Paschal  v.  Perez,  7  Texas,  367;  Edwards  v.  James,  Id.  379; 
Hancock  v.  McKinney,  Id.  449;  J7.  8.  v.  Davenport,  15  How.  1, 
and  U,  8,  v.  Patterson,  Id.  10,  where  the  concessions  were  made 
by  the  Commandant  at  Nacogdoches,  who  could  only  make  con- 
cessions of  inchoate  grants ;  to  make  which  perfect  the  ratification 
of  the  civil  and  military  Governor  was  required.  They  did  not 
possess  this  last  requisite,  and  though  they  had  all  the  rest,  want- 
ing this,  they  were  held  imperfect.  (16  How.  8,  12.)  In  Bat- 
lance  V.  Papin,  title  of  plaintiff  held  imperfect  for  want  of  sur- 
vey, (19  How.  343.)  Same  title  in  Bryan  v.  Forsyth,  where  there 
was  a  survey  held  perfect,  (19  How.  335,  337) ;  and  that  it  was 
perfected  by  a  survey,  (337.) 

XIII.  The  first  perfect  legal  title  must  prevail.  Nothing  but 
a  patent  will  pass  a  perfect  and  consumzDate  title,  unless  in  case 
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of  grant  of  fee  by  Act  of  Congress.  The  fee  is  in  the  govern- 
ment until  the  patent  issues,  and  this  was  the  view  of  Congress 
in  enacting  the  thirteenth  section  of  the  Act  of  the  third  of 
March,  1851. 

That  the  first  perfect  legal  title  must  prevail,  see  Stoddard  v. 
Chambers,  2  How.  317,  31S ;  Ledotuc  v.  Black,  18  Id.  475;  Ba^ 
nell  V.  Broderick,  13  Pet  460,  451;  Chouteau  v.  EckhaH,  2  How. 
375,  376;  Les  Bats  v.  Bramell,  Id.  449;  Mackay  v.  Dillon,  Id. 
421;  Barry  v.  Qamble,  3  Id.  32;  Landes  v.  Brant,  10  Id.  343; 
Menard's  Heirs  v.  Massey,  8  Id.  293;  BisseU  y.  Penrose,  Id.  317; 
MUls  V.  Stoddard,  Id.  346. 

That  nothing  but  a  patent  will  pass  a  perfect  and  ccmsnmmate 
title,  unless  in  case  of  grant  of  fee  by  Act  of  Congress,  or  grant 
of  a  specific  parcel  of  land,  see  Wilcox  v.  Jackson,  13  Pet  676; 
Bagnell  v.  Broderick,  Id.  450;  Fossafs  Case,  20  How.  425;  3  Ann. 
La.  88. 

XIV.  A  government  is  never  presumed  to  grant  land  twice. 
{U.  5.  V.  Arredondo,  6  Pet  788,  and  authorities  there  cited;  7 
Johns.  8.)  Nor  is  it  to  be  presumed  that  any  government  would 
by  its  officers  survey  the  samie  land  to  two  grantees,  especially 
when  she  can  give  the  quantity  granted  to  each  one  of  them  out 
of  the  territory  designated  in  which  the  land  ceded  is  to  be  pro- 
cured. 

But  it  is  contended  that  the  treaty  of  Guadalupe  Hidalgo  pro- 
tects the  title  of  Armijo,  and  to  allow  the  Appellants  to  succeed 
upon  their  patent  would  be  in  violation  of  the  rights  secured  to 
Armijo  and  those  claiming  tmder  him  by  the  said  treaty.  This 
would  be  true  were  the  title  of  Armijo  perfect,  and  that  title 
embraced  the  locus  in  quo.  The  treaty  did  not  make  the  title  of 
Armijo  perfect,  for  like  the  treaty  of  1803,  it  did  not  change  the 
character  of  the  claims  to  land  in  the  territory  acqtdred  by  it 
(See  Chouteau  v.  Eckhart,  2  How.  375,  and  cases  there  cited.) 
The  treaty  only  protects  property;  (see  Article  8) ;  it  does  not 
enlarge  or  diminish  the  rights  of  property.  It  guarantees  the 
rights  of  property  as  they  existed  at  the  date  of  tiie  treaty,  and 
as  they  came  to  the  United  States.  It  does  not  make  the  rights 
attaching  to  an  imperfect  title  identical  with  those  pertaining  to 
one  that  is  perfect  Its  guaranty  goes  no  further  than  the  law 
of  naticma  —  that  law  eould  have  afforded  tbe  same  protection,  as 
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it  is  lecognized  among  (didlized  nations.  (12  Pet.  436^  438;  7 
Id.  88;  6  Id.  741,  742;  9  Id,  133.)  While  the  possessory  rights  ' 
attaching  to  an  imperfect  title  are  protected  by  the  eighth  and 
ninth  articles  of  the  treaty  of  Onadalnpe  Hidalgo,  the  same  treaty 
likewise  imposes  npon  the  government  of  the  United  States  a 
further  obligation,  political  in  its  character,  to  perfect  snch  im- 
perfect titles;  but  '*this  obligation,  sacred  as  it  may  be  in  any 
instance,  cannot  be  enforced  by  any  action  of  the  judicial  tribunals.^' 
(2  How.  375;  13  Id.  48.)  And  it  would  seem  that  all  Ihe  legis- 
lation of  Congress  upon  this  subject  has  proceeded  upon  this  con- 
struction of  the  treaty,  as  is  manifested  by  the  mode  adopted  to 
investigate  the  claims  through  a  Board  of  Commissioners,  under 
the  Act  of  1851.  (Chouteau  v.  BchhaH,  2  How.  376;  17.  S. 
▼-  Wiggin,  14  Pet  360.)  The  judicial  tribunals  are  competent 
to  protect  rights  of  property,  but  not  to  discharge  duties  political 
in  their  character.  Such  functions,  by  our  Constitution 
and  laws,  devolve  upon  a  co-ordinate  department  of  the 
government  (Foster  v.  NeUson,  2  Pet..  814 ;  U.  8.  v.  Ferreira, 
13  How.  48,  49,  etc.  etc  cases  cited,  and  note  at  end.  Stdlivan 
v.  Davis,  4  Cal.  291;  Arguelh  v.  Edinger,  10  Id.  150;  Las  Bois 
r.  Bramell,  4  How.  462;  Hichey's  Lessee  v.  Stewart,  3  Id.  762; 
U.  S.  V.  King,  3  Id.  787;  Ross  v.  Borland,  1  Pet.  655;  BagneXl 
▼.  Broderick,  13  Id.  460,  461 ;  Wilcox  v.  Jackson,  Id.  517 ;  Marsh 
▼.  Brooks,  8  How.  233;  14  Id.  613;  Barry  v.  Gamble,  8  Mo.  87; 
8  How.  32 ;  10  Pet.  340 ;  4  How.  65 ;  De  La  Houssaye  v.  Saunders, 

4  Lou.  446;  Broussard  v.  Oonsoulin,  12  Bob.  Lou.  1;  Jewell  v. 
Porche,  2  Lou.  Ann.  148;  La  Vergnesf  Heirs,  17  La.  230;  2 
How.  318;  Burgess  v.  Gray,  16  Id.  48;  Sterling  v.  Drew,  5  N.  S. 
Martin's  La.  203,  204;  Palmer  v.  Boling,  8  Cal.  384;  Rutherford 
V.  Greeners  Heirs,  2  Wheat.  196;  Gunn  v.  Bates,  6  Cal.  273; 
Landes  v.  Brant,  10  How.  348;  Strother  v.  Lucas,  12  Pet.  436; 
Stanford  v.  Taylbr,  18  How.  421;  OonsouUn's  Heirs  v.  Brashear, 

5  N.  S.  La.  33;  New  Orleans  v.  De  Armas  et  al  9  Pet.  236; 
PoWs  Lessee  v.  Wendell,  9  Cr.  99;  6  Wheat.  291;  U.  8.  v. 
Peralta,  19  How.  347;  Sam'B  v.  Clark,  8  Pet  436;  Viner^s  Abr. 
Tit  Belation,  290;  2  Cruise  on  Beal  Property,  610,  611;  3  Cow. 
76;  12  Mo.  146.) 

XV.  The  award  or  judgment  of  the  Alcalde's  Court  of  So- 
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noma,  dated  August  16,  1847,  fixes  the  line  Tanning  in  an  east- 
erly and  westerly  direction,  dividing  the  two  ranches  of  Tolenas 
and  Suisnn  by  thfe  Sierra  Madie,  and  is  conclusive  between  the 
parties.  The  construction  of  this  award  was  a  question  of  law, 
and  the  Court  erred  in  submitting  its  consideration  to  the  jury. 
(Neilson  v.  Hanford,  8  Mees.  &  W.  806,  823;  Huichinsan  v. 
Bawker,  5  Id.  535 ;  Perth  Amboy  Man.  Co.  Y.  0(mdii,  1  New  Jersey* 
659;  Rogers  v.  Colt,  Id.  704;  Brown  v.  Button,  9  Iredell,  319; 
Wason  V.  Rowe,  16  Venn.  525;  Eaton  v.  Smith,  20  Pick.  150; 
HUchins  V.  Oroom,  6  C.  B.  615;  Monell  Y.' Frith,  3  M,  4  W.  402 ; 
Brown  v.  Osland,  36  Me.  376 ;  Bogg  v.  Forbes,  30  Eng.  L.  &  E. 
508;  Rupp  V.  Rupp,  6  Penn.  45;  Brown  v.  Brown,  8  Metcalf, 
576,  577;  Armstrong  v.  Burrows,  6  Watts,  266;  1  Green.  Ev.  37S; 
Robertson  v.  French,  4  East,  135;  2  Parsons  on  Cont  13;  SchuyU 
hill  Nav.  Co.  v.  Moore,  2  Wheat.  491;  MaUlard  v.  Lawrence,  16 
How.  261;  1  Oreen.  Ev.  301;  Roman  r.  Hayward,  2  Ad.  &  EL 
666;  Crofts  v.  Marshall,  7  C.  &  P.  697.) 

The  Court  below  erred  jn  refusing  the  instructions  ssked.  (See 
latter  part  of  opinion.) 

John  Currey,  also,  for  Appellants. 

1.  The  Suisun  title  for  the  lands  embraced  by  the  survey  re- 
cited in  the  patent  granted  by  the  United  States  io  Archibald 
A.  Bitchie  was,  at  the  commencement  of  this  action,  and  now  ie, 
absolute  and  paramount;  and  in  virtue  thereof  a  verdict  and  judg* 
ment  ought  to  have  been  rendered  in  the  case  for  the  plainti£b 
against  the  defendant,  for  the  recovery  of  the  land  described  in 
the  complaint. 

[The  Counsel  here  makes  an  elaborate  argument  upon  the  doc- 
trine of  *'  relation  *'  to  show,  that  the  titie  of  Solano  is  really  prior 
in  time  to  that  of  Armijo.  But  it  is  omitted,  because  the  Court 
waive  any  consideration  of  that  question.] 

2.  Where  there  was  a  grant  by  the  Mezicsn  nation  to  one  per- 
son, of  a  given  number  of  leagues  of  land,  embraced  within  a 
much  larger  area  described,  with  a  reservation  of  the  excess  to 
the  nation  for  its  convenient  uses;  and  subsequentiy  .there  was 
a  grant  made  by  the  same  authority  to  another  person  of  a 
given  number  of  leagues  of  land  within  a  larger  area  .described^ 
with  a  like  reservation,  embracing  in  part  land  within  tiie  entire 
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area  indicated  by  the  first  grant,  oonld  the  junior  grantee,  or  hia 
assigns,  either  under  the  laws  of  Mexico,  or  of  the  United  States, 
as  successor  of  Mexico,  acquire  a  title  to  any  of  the  land  within 
the  general  descriptions  of  both  grants,  paramount  to  that  of  the 
senior  grantee? 

By  the  12th  Section  of  the  decree  of  August  18,  1829,  respect- 
ing colonization,  (Bockwell's  Spanish  and  Mexican  Law,  452,) 
no  one  person  could  obtain  under  that  law  more  than  eleven 
leagues  of  land;  and  hence  where' concessions  were  made  of  a 
definite  number  of  leagues  within  an  area  embracing,  for  con* 
venience  of  description,  a  larger  territory  or  district  described 
by  prominent  or  well-defined  land  marks  and  water-courses,  it 
became  the  custom,  which  was  general,  if  not  indispensable,  to 
provide  in  the  concession  itself  for  the  segregation,  by  the  officer 
of  the  government,  of  the  quantity  granted,  and  that  the  excess 
contained  within  the  extended  description  should  remain  to  the 
nation,  for  its  convenient  uses.  And  in  cases  where  a  specified 
number  of  leagues,  within  a  described  area  of  much  greater  ex- 
tent, was  granted,  a  segregation  of  the  quantity  granted  by  the 
officer  of  the  government  was  of  essential  necessity,  before  the 
grantee  could  become  invested  with  absolute  title  to  any  specific 
portion  of  the  whole  area  described.  This  position  follows  as  an 
inevitable  deduction  from  the  law  and  the  circumstances  of  the 
given  case,  and  is  equally  supported  by  the 'opinion  of  the  Court 
in  the  case  of  Fremont  v.  U.  8.  17  How.  542,  558-560,  565; 
see,  also,  U.  8.  v.  Fo88at,  20  Id.  426;  Smith  v.  U.  8.  10  Pet. 
334,  335;  Strother  v.  Lucas,  12  Id.  436,  436,  and  cases  cited; 
Lessieur  v.  Price,  12  Id.  60;  Id.  75-77;  Kissell  v.  8t.  Louis  Pub- 
lic Schools,  18  Id.  21;  17  Id.  413;  Gunn  v.  Bates,  6  Cal.  272;  13 
Peters,  450;  Id.  516;  20  How.  566. 

All  the  right  acquired  by  Armijo  by  the  concession  of  three 
leagues  made  to  him,  was:  "The  right  to  so  much  land,  to  be 
afterwards  laid  off  by  official  authority,  in  the  territory  de- 
flcribed.*'  *Such  is  the  doctrine  of  the  case  ot  Fremont  v.  The 
United  States,  and  such  is  the  principle  of  law  maintained  in 
Rutherford  v.  Oreene^s  Heirs,  and  in  Lessieur  v.  Price, 

There  was  no  evidence  that  any  juridical  measurement  of  any 
portion  of  the  territory  comprehended  within  the  descriptive 
deseno  of  the  Tolenaa,  was  made  or  approved  imder  Mexican 


396  SUPBEME  COUBT  — APRIL  TEEM,  1859. 

Waterman  •.  Smltli. 

authority.  As  already  appears,  "under  the  Mexican  Qorern- 
ment,  the  survey  was  to  be  made  or  approved  by  the  (rflcer  of 
the  government,  and  the  party  was  not  at  liberty  to  give  what 
form  he  pleased  to  the  grant  This  precaution  was  necessary,  in 
order  to  prevent  the  party  from  giving  it  such  a  form,  as  would 
be  inconvenient  to  the  adjoining  public  domain,  and  impair  it» 
value.  The  right,  which  the  Mexican  Government  reserved  to 
control  this  survey,  passed  with  all  other  public  rights  to  the 
United  States.''     (17  How.  665;  12  Pet  435,  436.) 

Until  such  survey  and  segregation,  or  laying  off,  mi^t  be 
made,  it  cannot  be  maintained  that  the  government  tiould  not 
make  a  grant  to  any  other  person,  of  any  number  of  leagues  not 
exceeding  the  legal  maximum  quantity,  and  not  exceeding  the 
surplus  reserved  by  the  granting  authority  for  the  nation's  con- 
venient uses.  For  by  the  general  grant  to  Armijo,  the  govern- 
ment did  not  bind  itself  to  make  no  other  giant  within  the  te^ 
ritory  described,  until  after  he  had  made  his  sorvey.  (17  How. 
558.)  If  the  rule  were  declared  otherwise,  Armijo  could  hold 
the  whole  domain  contained  within  the  exterior  limits  of  his 
general  grant  He  could  maintain  his  action,  or  defend  agamst 
the  grantee  of  the  former  govenmient,  or  against  the  patentee  of 
the  United  States  Oovemment,  for  that  portion  of  his  domain  in 
''La  parte  de  Ololate,"  or  at  the  ''Esteros  de  Julpines,"  or  at 
the  sink  of  the  Ololatos^  with  the  same  assurance  of  success,  as 
at  a  point  nearly  at  a  league's  distance  below  ^  La  Punta  de  Par- 
tida."  And  that  such  was  the  right  of  Armijo,  and  those  hold- 
ing under  him,  the  Court  below  in  effect  ruled. 

The  patent  granted  by  the  Qovemment  of  the  United  States 
to  Bitchie,  contains  therein  the  survey  and  map  or  plat  of  the 
Suisun  Eancho,  made  and  approved  by  the  Surveyor-(Jeneral  of 
the  United  States,  for  California,  in  July,  1855,  under,  and  in 
pursuance  of  the  Act  of  Congress,  of  March  3d,  1861,  entitled 
''An  Act  to  ascertain  and  settle  Private  Land  Claims  in  Cali- 
fornia." (4  Stat,  at  Large,  633.)  By  this  survey  and  allotment 
of  four  specific  square  leagues  of  land  of  the  Suisun,  as  the  s^ie- 
gated  land,  to  which  the  title  granted  to  Solano  attached,  the 
right  which  the  Mexican  Government  reserved  to  itself  tt)  con- 
trol the  survey  and  selection,  and  which  with  other  public 
rights^  passed  to  the  United  States,  has  been  exercised;  and  bj 
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such  survey  and  allotment  the  United  States  Goveniment  has 
performed  the  obligation  which  was  concomitant  of  the  right  ae- 
qnired  to  control  such  survey  and  segregation,  (12  Pet  435,  436) ; 
and  thereby  the  Suisun  grant  has  become  completed  and  per- 
fected by  specific  boundaries,  (17  How.  558);  and  cannot  be  im- 
paired by  any  subsequent  survey  that  may  be  made  of  the  three 
leagues  granted  to  Armijo.  This  view,  it  is  believed,  is  fully 
«upported  by  the  decision  in  Fremwfs  Case,  (17  How.  558,)  and 
forever  puts  at  rest  the  question  of  title,  as  to  the  lands  compre- 
hended by  the  survey  and  s^egation  made  under  government 
authority,  of  the  Rancho  of  Suisun.  (See,  also.  West  v.  Cochran, 
17  How.  408.) 

III.  The  rigitt  of  the  plaintiffs  to  the  possession  of  the  land 
described  in  the  patent  to  Ritchie  cannot  be  lawfully  resisted  in 
ihis  action. 

1.  The  delivery  of  juridical  possession  by  an  ofiSoer  of  the  gov- 
ernment was  an  essential  ceremony  to  perfect  the  title,  as  to  a 
definite  portion  of  land  under  the  land  system  of  Mexico,  (17 
How.  558,  and  20  Id.  426) ;  and  where  such  office  has  not  been 
•pertoTmei  by  Mexican  authority,  the  government  of  the  United 
States,  in  virtue  of  its  right  and  duty,  will  fulfill  this  obligation 
io  the  grantee,  who,  under  the  Act  of  Congress  of  1851,  may  be- 
came entitled  to  its  performance.     (17  How.  565;  20  Id.  427.) 

This  duty,  as  to  the  Suisun  grant,  has  been  performed  by  com- 
petent authority,  under  our  own  government.  The  essential 
ceremony  of  perfecting  the  grant  made  to  Solano,  by  attaching 
the  title  to  four  particular  leagues  of  land,  described  by  specific 
houndaries  has  been  completed;  and  not  only  are  the  govern- 
ment and  the  grantee  of  tiie  Suisun  bound  by  such  selection  and 
segregation,  but  the  grantee  of  the  Tolenas  is  also  concluded 
thereby.  (9  Stat,  at  Large,  632,  Sec.  13;  4  Id.  4%  Sec.  6;  17 
How.  558,  565;  20  Id.  426;  Reading's  Case,  18  Id.  13;  U.  8.  v. 
Larhin,  Id.  661;  17  Id.  413;  19  Id.  80;  18  Id.  412;  Id.  25;  4  Id. 
456,  460,  461.) 

2.  The  patent  itsfelf,  with  the  evidence  of  the  conveyance  by 
Sitchie  to  Waterman,  and  the  conveyance  by  Waterman  to  Bis- 
«ell.  is  conclusive  of  the  plaintifiPs  right  to  the  possession  of  the 
land  in  controversy.    The  patent  in  the  hands  of  the  patentee, 
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is  competent  evidcQce  of  his  right  to  the  land  therein  deficribed, 
not  oidy  as  between  himself  and  the  United  States,  but  as  be- 
tween himself  and  any  third  person  or  stranger,  who  fails  to  es- 
tablish a  superior  title  in  himself  from  a  source  of  paramount  pro- 
prietorship. And  this  is  so  because  the  political  sovereign  au- 
thority of  the  government  has  ordained  the  means  which,  exer- 
cised by  the  judicial  and  executive  power  of  the  government, 
works  out  a  solemn  ofQcial  instrument^  as  a  muniment  of  title, 
importing  absolute  verity,  and  which  is  primaiy  evidenoe  of 
what  it  contains.  (9  Statutes  at  Large,  632,  Sec.  13;  4  Id.  494, 
Sec.  6.) 

In  Doe  V.  Eslava,  (9  How.  447,)  it  was  held  that  a  confirma- 
tion by  Act  of  Congress  was  equivalent  to  a  patent  —  that  after 
such  n  confirmation,  no  patent  was  necessary  to  confer  a  perfect 
legal  title.     (Sims  v.  Irvine,  3  Dallas,  466,  467.) 

Thus,  it  appears,  the  confirmation  and  survey  under  the  Act  of 
March  3,  1861,  make  perfect  titles  before  then  imperfect,  and 
vest  in  the  confirmee  an  absolute  legal  estate  in  the  land  sdected 
and  set  apart  by  government  authority;  and  though  a  patent 
may  issue,  it  is  merely  evidenoe  of  titie  made  perfect  undo*  the 
Act  of  Congress.  The  titie  vests  without  the  aid  of  a  patent 
The  government  is  concluded  by  the  confirmation  and  segrega- 
tion, because  Congress  has  so  ordained.  (9  Stat  at  Large,  632, 
Sees.  13,  15;  see,  also,  West  v.  Cochran,  17  How.  412-416;  JTi- 
sell  V.  SL  Louis  Public  Schools,  18  Id.  24-26;  Bryan  v.  Forsyth, 
19  Id.  337;  Les  Bois  v.  Bramell,  4  Id.  460-464;  Landes  v.  Brani, 
10  Id.  371-373;  Lessieur  v.  Price,  12  Id.  76-77.) 

That  the  patent,  when  issued,  is  compet^t  and  oondnsive 
evidence  of  title  to  the  particular  land  confirmed  and  surveyed 
by  authority  of  the  government;  and  frofti  the  time  of  confirma- 
tion and  official  designation,  operates  by  relation,  as  from  Ae 
time  of  ofiVal  confirmation  and  survey,  seems  folly  sustained  by 
many  of  the  authorities  already  cited,  and  particularly  so  by  the 
cases  of  Fremont,  and  Fossat^  and  Starh  v.  Barnes,  4  GaL  412; 
Jackson  v.  Bull,  1  John.  Ca.  81;  Heath  v.  Ross,  12  John.  140; 
Jaxikson  v.  Ramsey,  8  Cow.  79;  and  Landes  v.  Brant,  10  How. 
372,  373  —  which  last  case  contains  a  dear  and  cogent  expositicm 
of  the  law  of  the  subject  matter  under  immediate  consideratiim; 
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the  drciunstances  of  which  are  Btrikingly  analogous  to  the  prin- 
cipal features  of  the  case  at  bar. 

If  the  grounds  here  taken  are  tenable,  how  stands  the  objec- 
tion interposed  on  behalf  of  defendant,  to  the  eflfect  — 

That  the  patent  issued  to  Archibald  A.  Eitchie,  after  his  death, 
is  void,  and  therefore  incompetent  as  evidence? 

It  appears,  by  the  record,  that  Archibald  A.  Bitchie  died  July 
9,  1856.  The  survey  following  final  confirmation  of  the  validity 
pf  his  claim  to  the  extent  of  four  square  leagues  of  land  of  the 
"Suisun,*'  was  made  and  finally  authenticated  by  the  proper 
Survevor-General,  in  July,  1856.  The  patent  bears  date  January 
17,  1857. 

The  Appellarrts  insist,  Hiat,  by  a  just  application  of  the  doc- 
trine of  relation,  the  patent  is  to  be  regarded  in  law,  as  if  it  had 
passed  the  great  seal  at  the  moment  the  official  selection  and 
measurement  of  the  designated  four  square  leagues  of  land  were 
completed;  which  was  in  the  lifetime  of  the  confirmee. 

At  that  point  of  time,  every  substantive  act  to  be  performed  on 
the  part  of  the  government,  to  invest  the  confirmee  with  a  per- 
fect title  to  the  specifically  described  four  leagues  of  land  men- 
tioned in  the  grant  to  Solano,  became  fully  complete;  and  all 
that  remained  to  be  done  thereafter,  were  duties  of  a  mere  min- 
isterial nature.  {Doe  v.  Eslava,  9  How.  447,  and  cases  therein 
cited;  Landes  v.  Brant,  10  Id.  371-373;  Landas  t.  Perkins,  12 
Mo.  254;  14  Johns.  406.) 

The  last  substantial  act  in  the  case  at  bar,  and  that  which  was 
necessary  to  give  precision  to  the  title,  and  attach  it  to  a  partic- 
ular tract  of  land,  and  thus  render  that  which  before  was  im- 
perfect, a  perfect  title,  was  the  segregation  and  measurement 
by  the  proper  Surveyor-General,  of  the  quantity  specified:  The 
first  suhsianiial  act  towards  the  completion  of  the  Suisun  title  was 
the  filing  of  a  petition  before  the  Board  of  Land  Commissioners, 
setting  forth  the  claim  of  the  petitioner,  and  praying  its  con- 
firmation. By  the  authority  of  Landes  v.  Brant,  the  patent  re- 
lates to  the  first  substantial  act  in  the  series  necessary  to  be 
taken  in  order  to  perfect  the  title,  which,  before  then,  was  im- 
perfect. So  in  the  case  at  bar,  the  same  reasonable  rule  would 
give  the  patent  legal  effect  and  validity  by  relation,  from  the 
filing  of  the  daimant's  petition  with  the  Board  of  Conunis- 
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sioners.  (See  also  Act  Congress,  1836,  5  Stat,  at  L.  31;  Act 
entitled  Estates  of  Deceased  Persons,  Sees.  194,  195;  Wood's 
Dig.  410,  411;  Becket  v.  Selover,  7  Cal.  238,  239.) 

3d.  The  defendant  is  not  in  a  position  to  object  to  the  plam- 
tiff^s  right  to  the  possession  of  the  land  in  controversy^  because 
of  any  title  in  himsdf  as  successor  to  Armijo;  for  Armijo  ne?er 
had  absolute  title  to  the  land,  and  the  defense  made  is  condaded 
by  the  patent  to  Ritchie.  (17  How.  558;  Id.  413;  20  Id.  426;  18 
fd.  «5,  179;  9  Id.  356;  10  Johns.  23;  12  Id.  81;  3  Cow.  281.) 
His  interest  was  only  equitable.  (12  Pet  435,  436;  10  Id.  dsb, 
335,  736;  4  Id.  512;  9  Id.  734.) 

4th.  The  imperfect  title  of  Armijo  cannot  be  rendered  ^perfect 
by  any  other  means  than  those  provided  by,  aod  enumerated  in* 
the  Act  of  Congress  of  1851.  (17  How.  403,  413;  18  Id.  409, 
413;  Id.  25;  19  Id.  80^2;  12  Id.  76-77;  17  Id.  565;  20  Id. 
426;  18  Id.  412.) 

Again:  To  the  making  of  the  confirmation,  surrej,  and  pat^ 
ent,  conclusive  against  the  defendant  in  this  action,  it  is  objected^ 
on  his  part,  that  the  15th  Section  of  the  Act  of  March  3,  1851, 
provides  that  these  shall  be  conclusive  between  the  United  States 
and  the  claimant  only,  and  shall  not  affect  the  interests  of  third 
persdns. 

We  believe,  that,  notwithstanding  the  general  language  of 
the  15tb  Section  of  the  Act  of  1851,  its  application  should  be 
limited  to  the  interests  of  those  third  persons^  whose  rights  of 
property  and  title  in  the  particular  land,  were  perfect  and  abso- 
lute at  the  time  of  the  acquisition  of  California  by  the  United 
States:  Which  interests  would^  by  t}ie  law  of  nations,  have  been 
as  effectually  protected  without  the  provision  of  said  15th  Sec- 
tion, as  by  it;  and  that  by  the  law  of  nations,  the  rights  of 
property  of  private  persons  in  California,  hdd  under  the  laws 
of  Mexico,  at  the  time  of  the  treaty  of  Guadalupe  Hidalgo, 
would  have  been  protected  as  amply  as  by  the  treaty  stipulation 
for  that  purpose;  and  also  tiiat  the  15th  Section  of  the  Act  of 
1851,  and  the  stipulation  for  the  protecticm  of  rights  of  prop- 
erty contained  in  the  treaty,  were  provisions  incorporated,  each 
in  its  appropriate  place,  ex  dbundanti  caviela,  in  order  that  those 
whose  rights  of  property  were  beyond  the  reach  of  confiscation, 
might  enjoy  exemption  from  fhe  vexatious  and  harassing  litiga- 
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tion  which  wotild  have  resulted  from  the  teachingB  of  carping 
advocates  of  the  omnipotence  of  govenunent.  (17.  8.  ▼.  Perche^ 
man,  7  Pet.  87,  88;  U.  8.  v.  Arredondo,  6  Id.  741;  8trother  t. 
Lucas,  12  Id.  438,  439,  and  the  cases  therein  cited;  Ferris  v. 
Coaver,  10  Cal.  619;  Doe  t.  Bslam,  9  How.  445,  and  cases  cited; 
Stroiher  v.  Lucas,  12  Pet.  438,  439,  and  eases  cited;  Act  of  Con- 
gress, May  3d,  1881,  61h  Section,  as  to  Surveyor  of  Public  Land 
in  La.) 

Thompson,  Irving  £  Pate,  for  Bespondeni 

TTpon  the  facta,  the  principal  question  involved  in  the  case  is, 
whether  a  patent  from  the  United  States,  founded  upon  a  con- 
firmed Mexican  grant,  is  paramount  to,  and  can  override,  a  prior 
Mexican  grant  for  lands  held,  occnpjed,  and  claimed,  by  the  first 
grantee,  by  specific  boundaries,  to  the  extent  specified  in  the 
grant  in  conformity  with  its  terms,  and  within  Ihe  exterior 
limits  therein  described.  The  affirmative  of  this  proposition  is 
naaintained  by  the  A^)ellants;  while,  on  the  other  hand,  ii  is 
contended  by  the  Bespondent,  that  the  prior  grant  accompanied 
by  possession,  with  specific  boundaries  of  the  quantity  of  land 
granted,  within  tiie  exterior  limits  described  in  the  grani,  con« 
f erred  upon  the  grantee  an  absolute  and  indefeasible  estate  in 
the  land  so  granted  and  occupied,  which  could  not  be  divested 
by  any  subsequent  grant  by  the  Mexican  Government,  or  the 
United  States,  who  succeeded  to  the  rights  of  that  government, 
unless  the  title  of  the  first  grantee  had  been  forfeited  by  due 
course  of  law,  and  such  forfeiture  duly  declared  by  a  tribunal  of 
competent  jurisdiction. 

We  do  not  pretend  to  controv^  as  a  general  proposition,  the 
doctrine  set  out  in  the  first  point  of  the  argument  contained  in 
the  brief  of  the  Appellants,  filed  by  Messrs.  Thornton,  Williams 
ft  Thornton,  that  the  deeisioni^  of  the  Supreme  Court  of  the 
United  States  are  a  rule  of  decision  to  the  State  Courts^  on  ques- 
tions involving  the  interpretation  of  treaties  and  the  construc- 
tion of  Acts  of  Congress.  But  we  do  deny  that  the  authorities 
cited,  from  those  decisions  growing  out  of  questions  arising 
under  the  inchoate  titles  or  concessions  issued  by  the  Spanish 
authorities  in  Louisiana,  have  any  application  to  the  case  at  bar. 

It  has  been  argued  that  the  first  patent  appropriates  the  land 
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and  extinguishes  all  claims  of  inferior  dignity.  Bnt  this  yiew  is 
not  sustainable.  The  issuing  of  a  patent  is  a  ministerial  act 
which  must  be  performed  according  to  law.  A  patent  is  utterly 
void  and  inoperative  which  is  used  for  land  that  had  been  pre- 
viously patented  to  another  individual.  (Choieau  v.  Bchhart,  2 
How.  344;  Les  Bats  v.  Bramell,  4  Id.  449 ;  BwM  v.  Penrose,  8  Id. 
r;  Menard^s  Heirs  v.  Massey,  Id.  293;  Mills  v.  Stoddard,  Id.  345.) 
5he  cases  of  the  U.  8.  v.  Boisdore,  (11  How.  69,)  Olenn  v.  U.  8. 
Vl3  Id.  2500  and  VUlemont  v.  U.  8.  (Id.  266,)  dted  in  the  case 
of  Fremont,  and  others  of  a  similar  character,  were  all  decided 
upon  the  same  generd  principle,  that  there  had  been  no  sever- 
ance of  the  land  claimed  from  the  pnblic  domain,  and  that  the 
right  of  property  still  remained  in  the  government. 

The  radical  error  on  which  the  whole  argument  for  the  Appel- 
lants rests  consists  in  the  application  of  principles  and  rules  of 
decisions,  founded  npon  the  laws  of  Spain  and  the  United  States 
in  relation  to  the  granting  of  the  public  domain,  to  grants  of 
land  made  by  the  Mexican  anthorities  in  California,  where  the 
mode  of  granting  and  the  rules  for  the  segregation  of  the  land 
granted  from  the  public  domain,  were  entirely  different. 

The  difference  between  the  two  classes  of  eases  is  so  clearly 
stated  in  the  case  of  Fremont  v.  The  U,  8.  that  we  need  only  refer 
the  Court  to  the  lucid  exposition  upon  that  point  contained  in 
the  opinion  of  Chief  Justice  Taney,  (17  How.  553-559.) 

In  support,  therefore,  of  the.  general  proposition  laid  down  in 
the  first  part  of  the  argument,  as  the  basis  of  the  Bespondenf s 
defense  to  the  action,  we  shall  endeavor  to  maintain  the  foUoir- 
ing  points: 

Ist.  That  the  grant  to  Armijo,  of  the  4th  of  March,  1840, 
vested  in  the  grantee  a  present  and  immediate  property  in  fee 
to  the  three  leagues  of  land  specified  in  the  grant,  within  the 
exterior  limits  delineated  on  the  map;  and  that  his  subsequent 
occupation  and  possession  of  the  three  leagues^  in  conformify 
with  the  terms  of  the  grant  and  the  provisions  of  the  Merican 
law,  by  metes  and  bounds,  was  a  segregation  of  the  land  from 
the  public  domain,  by  reason  of  which  the  general  gift  became  a 
particular  gift,  and  the  grant  attached  to  the  specific  three  leagues 
BO  held  and  occupied. 

The  first  branch  of  this  proposition  can  scarcely  be  considered 
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an  open  question.  See  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  Fremont  case,  on  this  point,  and  the  affirm- 
ance of  the  principle  there  laid  down  by  this  Court  in  the  cases 
of  0unn*9  Adm'r  v.  Bates,  (6  Cal.  263,)  and  in  Palmer  t.  Boling, 
(8  Cal.  389) ;  Ferris  t.  Coover,  (10  CaL  689.) 

It  is  contended,  howcTer,  on  the  part  of  the  Appellants,  that 
although  the  grant  to  Armijo  might  give  him  an  immediate 
Tested  right  to  the  three  leagues  of  land  within  the  exterior 
limits  delineated  on  the  map,  yet  that  right  could  attach  to  no 
particular  three  leagues  until  there  had  been  an  official  survey 
made  by  authority  of  the  goTemment,  establishing  the  precise 
limits  of  the  tract  granted.  We  hare  already  had  occasion  to 
call  the  attention  of  the  Court  to  the  brbad  distinction  laid  down 
1^  Chief  Justice  Taney,  between  cases  arising  under  Spanish 
grants  and  the  land  laws  of  the  United  States,  in  relation  to  the 
disposition  of  the  public  domain,  and  those  growing  out  of  Mezi- 
can  grants  in  California. 

But  it  is  contended  for  the  Appellants  that  because,  under  the 
provisions  of  those  Acts,  a  survey  was  necessary  to  complete  the 
;atle,  tiiat  bdng  the  mode  of  segregation  prescribed  by  the  law, 
therefore  the  same  mode  of  segregation  was  requisite,  under  the 
laws  of  Mexico,  in  order  to  perfect  the  title  of  a  grantee  from 
that  government 

The  authorities  cited  have  no  application.  Where  the  law 
requires  a  particular  mode  of  segregation,  that  mode  must  be 
pursued  before  a  severance  can  take  place.  But  we  cannot  per- 
eeire  the  application  of  this,  or  the  numerous  other  cases  to  the 
same  effect  cited  in  the  briefs  of  the  Appellants,  to  the  case  pre« 
sented  by  the  record*  For  that  purpose  it  would  be  necessary 
first  to  show  that  the  laws  of  Mexico  in  force  in  California,  re- 
quired a  survey  before  the  title  could  ves^  and  this  they  have 
utterly  failed  to  do. 

We  hold  the  rule  to  be  &at  where  there  is  no  locative  descrip- 
tion in  the  gran^  and  .no  possession  or  occupation  under  it^  then, 
and  then  only,  a  survey  or  some  equivalent  act  by  authority  of 
the  government,  was  necessary  to  segregate  the  land  and  giye 
pireeision  to  the  grant  On  the  other  haad^  where  the  grant 
eimtitns  sufficient  words  of  description,  to  fix  the  locus  in  quo, 
tad  4lie  giantee  takes  possession  and  occ^es  consistently  with 
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the  calls  of  the  grant,  such  descriptiaa  and  ocenpation  operate^ 
per  se,  as  a  severance  of  the  land  from  the  public  domain,  and 
vest  in  the  grantee  an  absolute  and  definite  title  to  the  land  bo 
granted  and  ocenpied.  {SmUk  v.  U.  8.  10  Pet  326;  Lecompie  v. 
U.  8.  11  How.  127,  128;  U.  8.  v.  Clark,  8  Pet  466,  467;  U.  8.  i. 
Percheman,  7  Id.  89-93;  U.  8,  v.  Peralta,  19  How.  346.) 

As  to  the  effect  of  actual  occupation  and  poeaession  under  the 
grant,  we  say,  that  an  actual  entry  by  the  grantee  under  his 
grant,  pri^r  to  the  change  of  government^  and  continued  occu- 
pation in  accordance  with  its  terms  and  the  requirements  of  the 
law,  operated  as  a  severance  of  the  land  granted  from  the  publie 
domain,  and  gave  full  effect  to  the  title.  This  proposition  ii 
fully  sustained  by  the  decisions  of  the  Supreme  Court  <rf  fiie 
United  States  and  the  Courts  of  Louisiana,  in  relation  to  Span- 
ish concessions,  and  is  likewise  in  strict  oonf onnity  witli  the  law% 
usages,  and  customs,  of  the  Mexican  Qovemment  in  force  io 
California,  when  the  grants  to  Armijo  and  Solano  were  made. 
{U.  8,  V.  Boiadore  ei  a}.  11  How.  63,  69;  Id.  116;  Lafayette  v. 
Blanc,  3  Ann.  La.  60;  Hooter  v.  Tippei,  17  La.  109.) 

The  doctrine  here  laid  down,  evidently  oontemplatea  three 
modes  by  which  the  land  granted  oould  be  severed  from  the 
public  domain. 

Ist  Where  the  descriptions  in  the  grant  were  soflSei^iit  to  iden- 
tify the  particular  tract  granted. 

2d.  Where  the  party  entered  under  the  grant  ooeupied  Oe  Uui4» 
in  conformity  with  its  terms;  and, 

3d.  By  an  official  purvey,  when  the  descziption  in  the  grant 
was  vague  and  indefinite^  mid  there  had  beoi  no  possesaum  under 
it  As  to  the  first  and  last  mentioned  modes  of  segregation,  tiliere 
would,  we  presume,  be  no  conflict  of  opinion  between  the  opposing 
counsel  and  ourselves,  the  second  re^ta  neeefsarily  from  tib^  doc- 
trine laid  down  in  the  above  cases. 

Upon  this  branch  of  the  subject  therefoie^  we  oontend  in  the 
second  place — 

That,  under  the  laws,  usages,  aad  customs^  in  fovea  in  Cali* 
fomia,  in  reference  to  the  granting  of  the  public  domain,  and  by 
the  terms  of  the  instrum^t  itself,  f^  grant  of  lands>  such  aa  m 
are  considering,  gave  to  the  grantee  the  right  to  locate  and  oe» 
eupy  the  quantity  of  land  granted  within  the  exterior  liwiti  de- 
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fieribed  in  the  grant,  and  that  mich  location  and  occnpationy 
when  made  in  aocordance  with  the  calls  of  the  grant,  and  in 
conformity  to  law,  wa^  conclusive  both  on  the  grantee  and  the 
government 

The  error  of  the  argument  of  the  Appellants  counsel,  on  this 
point,  consists  in  giving  to  the  act  of  juridical  possession  the 
force  and  effect  of  a  survey,  as  understood  under  the  laws  of 
Spain  and  the  United  States;  than  this,  nothing  can  be  more 
fallacious. 

The  approval  of  a  grant  by  the  Departmental  Assembly,  was  a 
prerequisite  to  obtaining  juridical  possession.  (See  Bspediente  in 
cases  of  Vaca  and  P^a,  aand  flie  Archives  in  Surveyor-General's 
iffice;  J7.  8.  v.  Beading,  18  How.  ^\  10  Cal.  618.) 

If,  then,  the  juridical  possession  could  not  be  given  until  after 
file  approval,  and  the  failure  to  obtain  the  latter  did  not  affect 
the  grantee^  right  and  title  to  the  land,  as  decided  in  the  Read-, 
ing  case,  neither  would  it  be  at  all  impaired  by  his  failure  to 
obtain  the  former.  It  had  resulted  from  no  default  of  his;  he  had 
done  all  that  was  incumbent  upon  him  to  perfect  his  title.  He 
had  entered  upon  the  land,  built  a  house,  which  was  inhabited 
by  his  family,  in  compliance  with  the  imperative  condition  of 
his  grant;  he  had  stocked  it  with  cattle,  and  inclosed  and  culti- 
vated portions  of  it.  Here  his  duty  ended;  and  until  the  Gov- 
ernor obtained  from  the  Assembly  ttie  approval  of  the  grant,  no 
juridical  possession  could  be  had.  The  failure,  therefore,  to  obtain 
the  juridical  possession,  where  the  grant  had  not  been  approved, 
could  no  more  affect  the  title  than  the  want  of  the  latter  formality. 
It  results,  then,  from  this  view  of  the  subject,  that  unless  the 
possession  and  occupation  of  the  grantee,  in  conformity  with  the 
terms  of  his  grant,  operated  a  segregation  and  perfected  his  title, 
there  could  be  no  severance  of  the  land  from  the  public  domain  in 
such  cases,  which  embrace  the  majority  of  Mexican  grants  in  Cali- 
fornia, and  the  title  still  remained  in  the  government,  a  position 
which  is  well  characterized  by  the  learned  Judge  above  cited,  as 
8tari;ling. 

As  to  the  effect,  under  Mexican  law,  of  prior  occupation  and 
possession,  see  cases  as  to  the  grant  of  Richard  Berry;  The  Heirs 
4>f  Wm.  Fitfter  v.  U.  8.  (No.  244,  Docket  late  Land  Commission)  ; 
Ei^edifBnte  and  Decree  in  case  of  Vaca  above,  to  be  found  in  the 
Aichivei. 
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2d.  That  tiie  patent  from  the  United  States  to  Archibald  A. 
Bitchie^  of  the  17th  JantLary^  1857,  operated  only  as  a  quitclaim 
or  relinguishment  of  title  on  the  part  of  the  government,  and 
did  not  affect  the  rights  of  third  parties;  and  tiiat,  so  far  as  it 
conflicts  with  the  Tested  rights  of  Armijo,  and  those  claiming 
under  him,  by  virtue  of  his  grant  of  the  4th  of  March,  1840, 
the  same  is  void  and  of  no  effect.  (See  Act  of  Congress,  3d 
March,  1851,  for  settlement  of  Land  Claims  in  California,  Sec.  15, 
9  F.  S.  Statute,  631 ;  Debate  in  U.  S.  Senate  on  the  same,  Cong. 
Globe,  Second  Session,  31st  Congress,  Vd.  18,  pp.  428,  429 ;  Act 
of  3d  March,  1831,  to  create  ofiSce  of  Surveyor-General  for  State 
of  Louisiana,  Sec.  6,  4th  Stat.  494;  Manh  y.  Bro6h$  et  ah.  8  How. 
223;  Barry  v.  Oamhle,  8  Miss.  S7;D6la  Hausaape  Y.  Saunders,  4 
Lou.  446;  Broussard  v,  OonsauUn,  12  Eob.  Lou,  1-8;  Jewell  v. 
Porche,  2  Lou.  146;  Polk's  Lessee  y.  Wendell,  9  Cianch,  99;  6 
Wheat.  293;  Stoddard  v.  Chambers,  2  How.  284;  Choteau  v.  Ech- 
hart.  Id.  375;  Les  Bois  v.  Bramell,  4  Id.  449;  Bryant  Y.  Forsyth, 
19  Id.  334;  Bissell  v,  Penrose,  Id.  317.) 

There  seems  to  be  an  idea  pervading  the  argument  of  the  oppo- 
site counsel,  though  not  distinctly  avowed,  that  a  peculiar  efficacy 
attaches  to  a  patent  from  the  United  States  which  does  not 
belong  to  other  eonveyances.  They  say:  ''That  nothing  but  a 
patent  will  pass  a  consunmiate  title,  unless  in  case  of  a  grant  in 
fee  by  Act  of  Congress,  or  a  grant  of  a  specific  pared  of  land.*^ 
N'ow,  this  might  all  be  true  under  the  rules  prescribed  by  kw. 
for  the  granting  and  conveying  of  lands  in  the  United  States^ 
but  a  very  different  system  may  have  obtained  in  Mexico;  and 
if  a  party  could  show  that,  according  to  the  Mexican  law,  he  had 
obtained  a  perfect  title  to  lands,  although  it  was  by  neither  of  the 
modes  enumerated  above,  yet  we  apprehejid  that  under  the  pro- 
visions of  the  treaty  of  cession,  the  United  States  and  the  tribu- 
nals of  the  country  woidd  be  bound  to  respect  it  to  the  same 
extent  as  if  he  had  obtained  a  patent  from  the  United  States. 
In  our  view,  a  patent  from  the  United  States  is  entitled  to  no 
more  dignity  or  consideration,  in  a  legal  point  of  view,  than  any 
other  instrument  for  the  conveyance  of  real  estate;  and  its  effect 
must  be  tested,  and  its  language  construed  by  the  same  rules 
which  apply  to  other  deeds.  This  is  clearly  illustrated  in  many 
of  the  cases  cited  above.    (Stoddard  Y»  Chambers,  BisseU  v.  Pen- 
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rose.  Marsh  v.  Brooks,  Choieau  y.  Echhort;  6  CaL  263 ;  8  Id.  384; 
10  Id.  589.) 

4fh.  Where  adjoiBing  landholders  agree  upon  a  diyiding  line 
between  fheir  respectiTe  tracts,  such  an  agreement  is  conclnaive 
between  the  parties  and  their  privies;  and  the  admissionB  of  the 
party  making  such  agreements^  made  while  owner  of  the  prem- 
ises, long  continued  occupation  np  to  the  agreed  line,  and  long 
acquiescence  by  the  parties  in  such  line,  are  eyidence  from 
which  such  an  agreement  may  be  presumed.  (Thacker  v.  Oard^ 
ner,  t  Met  484;  Wray  ▼.  Berry,  9  N.  Hamp.  473;  Houston  t. 
Maithews,  1  Yerg.  116;  WOson  t.  Hudson,  8  Id.  39S';  Dibble  t. 
Rogers,  13  Wend.  467;  Adams  v.  Rockwell,  16  Id.  285;  McCormick 
T.  Bamum,  10  Id.  105.) 

[In  this  connection  counsel  discussed  the  effect  of  the  award.] 
Again:  The  patent  to  Bitchie  is  yoid,  because  issued  after  his 
death.     (Act  Cong.  5  U.  S.  Stat.  31.) 

Field,  J.  delivered  the  opinion  of  the  Court  —  Terry,  C.  J.  and 
Baldwin,  J.  concurring. 

This  is  an  action  of  ejectment,  for  the  recovery  of  a  tract  of 
land  situated  in  the  valley  of  Suisun,  in  the  county  of  Solano. 
Both  parties  claim  title  under  grants  of  the  Mexican  Oovemor 
of  California,  Juan  B.  Alvarado  —  the  plaintiff  under  a  grant 
issued  to  the  Indian  Chief,  Francisco  Solano,  on  the  twenty-first 
of  January,  1842,  and  the  defendant  under  a  grant  issued  to 
Jor6  Francisco  Armijo,  on  the  fourth  of  March,  1840.  The 
grant  to  Solano  is  of  land  known  by  the  name  of  Suisun,  and 
covers  four  square  leagues,  within  exterior  limits  embracing  about 
eijght  leagues.  The  grant  to  Armijo  is  of  land  known  as 
Tolenas,  and  covers  three  leagues,  witiiin  limits  embracing  from 
twelve  to  twenty  leagues.  The  maps  referred  to  in  both  grants 
cover  the  land  in  controversy.  The  grant  to  Solano  was  pre- 
sented to  the  Board  of  Land  Commissioners  for  confirmation  by 
Archibald  A.  Bitchie,  who  had  become,  by  purchase,  interested 
in  the  land  granted;  and  the  same  was  confirmed  to  him  by  the 
Board  in  January,  1853,  and  subsequently  by  the  United  States 
District  Court,  in  November,  1853,  and  the  decree  of  confirma- 
tion was  affirmed  on  appeal  by  the  Supreme  Court  of  the  United 
States,  at  its  December  Term,  1854.    In  July  of  the  following 
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year  (1855)  the  four  leagues  specified  in  flie  grant  were  laid  off 
and  surveyed,  under  the  directions  of  the  Surveyor-General  of 
the  United  States  for  California,  and  the  survey  was  approved 
and  authenticated  by  that  officer.  In  conformity  with  this  sur- 
vey, a  patent  on  behalf  of  the  United  jStates  was  issued  to  Bitchie, 
bearing  date  on  the  seventeenth  of  Jannary,  1857,  for  four 
leagues  of  land,  with  the  specific  description  of  the  o£Bcial  sur- 
vey. This  patent  covers  the  land  in  suit.  The  grant  to  Ar- 
mijo  was  likewise  presented  to  the  Board  of  Land  Commission- 
ers, and  was  rejected.  On  appeal  to  the  District  Court  of  the 
United  States,  the  decision  of  the  Board  was  reversed,  and  ilie 
claim  under  the  grant  confirmed.  IVom  the  decision  of  the  Dis- 
trict Court  the  case  is  now  pending,  on  appeal,  in  the  Snpreme 
Court  of  the  United  States. 

Both  grantees  resided  within  the  limits  of  their  respective 
grants,  and  it  is  insisted  by  the  counsel  of  the  defendant  that 
the  evidence  establishes  the  fact  that  Armijo  occupied  and 
claimed  three  leagues  of  his  tract,  marked  by  metes  and  bonnds, 
and  that  such  occupation  and  daim  operated  as  a  segregation  of 
that  specific  quantity,  and  the  grantee's  right  thereto  could  not 
be  impaired  by  the  subsequent  grant  to  Solano,  and  the  patent 
thereon  to  Bitchie. 

We  shall  pass  over  any  consideration  of  the  question  as  to  the 
application  of  the  doctrine  of  relation,  in  virtue  of  which  the 
plaintiffs  contend  that  the  grant  to  Solano,  though  subsequent  in 
date  to  that  to  Armijo,  relates  back  to  the  provisional  decree  of 
.Yallejo,  made  in  January,  1837,  as  immaterial  to  the  determina- 
tion of  the  case.  We  shall  assume,  also,  for  the  purposes  of  the 
appeal,  that  Armijo  occupied  and  claimed  from  the  entire  quan- 
tity comprehended  within  the  map  referred  to  in  his  grant,  three 
specific  leagues,  and  that  these  covered  the  land  for  the  recovery 
of  which  the  present  suit  is  bronght.  We  propose  to  place  our 
decision  upon  grounds  which  will  settle  the  controversy  in  the 
present  case,  and  serve  as  a  rule  in  controversies  of  a  similar 
character;  and  for  that  purpose  we  shall  disregard  the  minor 
points  presented  by  the  record,  and  confine  oursdves  principally 
to  the  questions  which  properly  and  necessarily  arise  from  the 
elaim  asserted  by  the  defendant,  that  the  occupation  and  pos- 
9es6ion  by  Armijo,  under  his  grant  of  three  leagues,  by  designated 
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metes  and  boundfl,  was  a  location  of  that  specific  quantity 
within  the  exterior  limits  described  in  the  grant,  efbctuating  its 
segregation  from  the  public  domain,  and  attaching  thereto  the 
grants  and  making  the  title  of  the  grantee  perfect  against  eren 
a  subsequent  patent  of  the  United  States.  These  questions  relate 
to  the  nature  of  the  titles  conferred  by  the  grants;  to  the  authority 
by  which  location  can  be  giyen  to  the  specific  quantity  granted 
where  that  is  less  than  the  quantity  contained  within  the 
ei:terior  limits  of  the  grants;  to  the  effect  of  a  patent  of  the 
United  States  in  such  cases,  and  who  constitute  the  third  persons 
mentioned  in  the  15th  Section  of  the  Act  of  Congress  of  March 
dd,  1851,  against  whom  the  confirmation  and  patent  are  not 
conclusive. 

The  grants  to  Solano  and  Armijo  both  purport  to  conTey  the 
land  designated  therein — limiting  its  extent  in  the  first  case  to 
four,  in  the  other  to  three,  leagues.  Both  are  subject  to  similar 
conditions,  with  the  exception  of  one  peculiar  to  the  grant  to 
Armijo,  against  Hie  molestation  of  the  Indians  there  located  and 
his  immediate  neighbors.  Both  provide  for  the  free  and  exclu- 
sive enjoyment  of  the  land  by  the  grantees,  and  for  such  use  and 
cultivation  of  it  as  they  may  think  proper.  Both  require  juridi- 
cal possession  to  be  given  by  a  public  officer  of  the  vicinity,  by 
whom  the  boundaries  are  to  be  desigoated.  Both  reserve  any 
surplus  over  the  quantity  specified  to  the  uses  of  the  nation. 
Bo^  are  made  liable  to  denouncement  for  failure  to  comply  with 
their  conditions,  azrd  both  are  subject  to  the  approval  of  the 
Departmental  Assembly.  The  grant  to  Solano  received  such 
approval  —  the  one  to  Armijo  did  not;  but  this  fact  does  not  im- 
pair th^  title  which  passed  to  the  latter.  The  effect  of  the 
approval  was  only  to  discharge  the  grant  to  Solano  from  li» 
bility  to  defeasance  by  the  Mexican  Government,  except  for  breach 
of  its  conditions  subsequent.  Both  of  the  grantees  acquired  rights 
of  property,  which  were  not  impaired  at  the  date  of  the  treaty 
of  Guadalupe  Hidalgo,  and  were  protected  by  the  guaranties  of 
that  instrument,  and  there  is  no  law  which  authorized  a  forfeiture 
for  any  act  or  omission  since.  (Opinion  of  U.  S.  Supreme  Court 
in  the  Sutter  Case.) 

The  grants  in  question  are  similar  in  the  title  they  convey  to 
the  one  issued  to  Sutter,  which  was  the  subject  of  consideration  in 
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the  case  of  Ferris  v.  Coover,  (10  CaL  589^)  and,  like  that,  paaaed 
an  estate  in  the  land  embraced  within  their  exterior  boundaries^ 
to  the  extent  of  the  specified  quantity,  to  be  sabsequently  laid 
oS  by  the  government.  They  were  issued  in  pursuance  of  the 
laws  and  regulations  of  Mexico  for  the  colonization  of  the  terri- 
tories,  the  object  of  which  was  the  settiement  of  the  vacant  lands 
of  the  Republic;  and  for  that  purpose  were  made  subject  to  the 
usual  condition  in  such  cases,  of  cultivation  and  occupancy.  The 
first  condition  in  the  grant  to  Solano  provides  for  his  indosure 
of  the  land  with  a  reservation  of  the  crossings,  roads,  and  servi- 
tudes, and  for  his  free  and  exclusive  enjoyment  of  the  same,  witii 
such  use  and  cxdtivation  as  he  may  think  proper,  and  requires 
the  construction  of  a  house  and  its  inhabitation  within  one  year. 
Its  language  is: 

''That  he  may  inclose  it  without  pr^dice  to  the  crosaiiigSy 
roads,  and  servitudes,  and  enjoy  it  freely  and  exclusively;  mak- 
ing such  use  and  cultivatioa  of  it  as  he  may  see  fit,  but  within 
one  year  he  shall  build  a  house,  and  it  shall  be  inhabited.''  The 
second  condition  in  the  grant  to  Armijo  is  substantially  the  same; 
so  were  the  second  condition  in  the  grant  to  Alvarado,  (Fretnont  v. 
United  States,  1?  How.  645) ;  the  third  condition  in  the  grant  to 
Reading,  {United  States  v.  Beading,  18  How.  2) ;  and  the  first 
condition  in  the  grant  to  Jimeno,  (United  States  v.  LarJcin,  18 
Eow.  559).  Indeed,  the  same  condition,  substantially,  was  con- 
tained in  all  the  colonization  grants  issued  to  individuals  by 
the  Mexican  Government  of  California.  Whilst  it  required  the 
construction  of  a  house,  it  conferred  a  right  of  entry  upon  the 
land,  without  which  the  requirement  would  have  been  incapable 
of  fulfillment  Whilst  it  enforced  the  inhabitation  of  tlie  house 
when  constructed,  it  gave  a  right  to  the  possession,  use,  and  enjoy- 
ment, of  the  land,  without  which  the  inhabitation  would  have 
been  of  little  benefit  to  the  grantee,  and  the  policy  of  the  govern- 
ment in  the  settlement  of  the  country  would  have  been  entirely 
frustrated. 

But  though  the  grants  passed  a  right  of  possession  to  the  land, 
ihey  conferred  only  a  vested  interest  in  ihe  specific  quantitjr 
designated,  to  be  afterwards  measured  and  laid,  off  by  Ihe  oSBcen 
of  the  goverxmient  The  conditions  required  a  juridical  poeses- 
don  to  be  given  by  the  magistrate  of  the  vicinage,  who  was  to 
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cause  a  sturey  of  the  epecific  quantity  granted,  to  be  made  in  ac- 
cordance with  the  provisions  of  the  law,  the  surplus  being  re* 
served  for  the  use  of  the  nation.  The  juridical  possession  was 
to  accompany  the  o£5cial  survey,  and  in  this  way  alone  could  a 
segregation  of  the  given  quantity  take  place  under  the  Mexican 
authorities,  from  the  public  domain.  The  officers  by  whom,  and 
the  manner  in  which,  the  measurement  was  to  be  made,  were 
distinctly  designated  by  the  law.  The  grantee  could  not,  for 
himself,  make  the  segregation.  ''No  person,'^  said  the  Mexican 
law,  "  though  his  grant  be  older  than  others,  can  take  possession 
for  himself,  or  measure,  or  set  limits,  to  his  landed  property,  (pr(h 
priedas  ierriiorialeSj)  imless  it  be  done  by  judicial  authority,  with 
the  citation  of  all  those  who  bound  upon  him,  (colindantes,)  for 
whatever  is  done  contrary  to  this  will  be  null,  of  no  validity  or 
effecf  (Ordinamas  de  Tierras  and  Aguas  by  Oaivan,  edition  of 
1855.)  As  the  grantee  could  not  locate  his  land  by  his  own  sur- 
vey,  it  would  seem  a  necessary  conclusion  that  he  could  not  do 
so  by  mere  occupation,  and  the  assertion  of  a  claim  to  any  par- 
ticular place. 

The  right  to  make  the  measurement  and  to  give  the  juridical 
possession  remained  with  the  government,  and  could  only  be  ex- 
ercised by  its  officers.  .That  right,  like  all  other  public  rights, 
passed,  with  the  transfer  of  the  territory,  to  the  government  of 
the  United  States,  and  is  now  to  be  exercised  in  accordance  with 
its  laws.  The  estate,  which  vested  in  the  grantees  upon  the  exe- 
cution of  the  grants,  remains  unafFected  by  the  change  of  gov- 
ernment; but  the  survey  and  measurement  are  to  be  made  —  not 
in  accordance  with  the  laws  of  the  old  government,  which  were 
abrogated  with  its  authority,  but  in  accordance  with  the  pol- 
icy and  laws  of  the  new  government  The  right  to  survey  and 
segregate  the  specific  number  of  leagues  granted  to  Solano  and 
Armijo,  respectively,  under  the  legislation  of  Congress,  belongs 
to  the  Executive  Department,  and  cannot  be  exercised  by  the 
Courts  of  Justice.  The  Courts  can  ascertain  and  fix  the  position 
of  boundaries  which  are  designated,  but  they  cannot  give  bound- 
aries to  a  specific  quantity  which  has  none  and  lies  in  a  larger 
tract.  To  give  precision  and  location  to  such  specific  quantity  a 
Burvey  by  the  department  is  essential.  The  authorities  to  this 
effect  are  numerous  and  decisive.    In  Stanford  ?•   Tojflor,   (18 
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How.  409,)  the  plaintiff  claimed  title  to  the  land  in  dispute  under 
a  Spanish  concession  of  1785,  which  was  confirmed  in  1811,  and 
a  survey  ordered  conformably  to  the  possession.  The  concession 
described  the  land  as  lying  along  the  Riyer  Des  .Peres,  from  the 
north  to  the  south,  and  as  bounded  on  one  side  by  the  lands  of 
Louis  Bobert,  and  on  the  other  by  the  domain  of  the  King.  The 
survey  was  not  executed  until  1834,  when  the  Surveyor  ordered 
the  land  to  be  located  west  of  Boberf  s  tract*  The  plaintiff  inr 
sisted  that  the  land  granted  and  confirmed  adjoined  Robert's 
tract  on  the  east,  and  that  the  location  was  so  plainly  apparent 
on  the  face  of  the  concession  as  not  to  require  a  survey,  and  of- 
fered evidence  to  show  that  the  possession  of  the  confirmee  was 
part  of  a  tract  of  land  east  of  Robert's  tract  and  adjoining  it>  and, 
if  located  there,  would  include  the  premises  in  oontroversy.  The 
Court  rejected  the  evidence,  and  allowed  the  defendant  to  inbro- 
duce  the  official  survey,  and  excluded  evidence  offered  by  the 
plaintiff  to  show  that  this  was  Improperly  made  west  of  Robert's 
tract  instead  of  east  of  it,  and  instructed  the  jury  that,  as  the 
parties  agreed  that  the  ofiBcial  survey  of  the  confirmation  under 
which  the  plaintiff  claimed  did  not  include  the  pranises  in  suit, 
they  ought  to  find  for  the  defendant.  In  considering  the  excep- 
tions taken  to  the  ruling  and  instructions,  Catron,  J.  in  deliver- 
ixig  the  opinion  of  the  Court,  said:  '^The  law  is  settled,  that 
where  there  is  a  specific  tract  of  land  confirmed  according  to  ascer- 
tained boundaries,  the  confirmee  takes  a  title  on  which  he  may 
sue  in  ejectment.  The  case  of  BweU  v.  Penrose,  (8  How.  317,) 
lays  down  the  true  rule. 

^^  But  where  the  claim  has  no  certain  limits^  and  the  judgment 
of  confirmation  carries  along  with  it  the  condition  that  the  land 
shall  be  surveyed  and  severed  from  the  public  domain  and  the 
lands  of  others,  then  it  is  not  open  to  controversy  that  the  title 
attaches  to  no  land;  nor  has  a  Court  of  Justice  any  authority  in 
law  to  ascertain  and  establish  its  boundaries,  this  being  reserved 
to  the  Executive  Departm^t.  The  case  of  West  t.  Coi^ran, 
(17  How.  403,)  need  only  be  referred  to  as  settling  this  point 
And  the  question  here  is,  whether  the  concession  to  Perry  (the 
confirmee)  is  indefinite  and  vague,  and  subject  to  be  located  afc 
different  places."  And,  after  considering'' the  description,  the 
Court  concluded  that  tlie  uncertainty  of  the  outboundaiy 
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In  Ledaux  v,  Blach,  (18  How.  476,)  the  Courts  in  gpeakiog  of 
too  manifest  to  require  discussion  to  show  that  ft  public  survey 
was  necessary  to  attach  the  concession  to  any  land, 
the  Act  of  Congress  of  1820,  confirming  the  plaintiflTs  claim, 
held  that  the  Act  did  not  tend  to  locate  the  claim  and  sever  the 
land  from  the  public  domain,  and  that  that  could  only  be  done 
by  a  public  survey. 

In  Willot  V.  Sanford,  (19  How.  81,)  the  defendants  derived  title 
under  one  Disonet,  whose  daim  was  confirmed  by  Act  of  Con- 
gress, in  1816.  The  land  was  survey  in  1817,  by  authority  of 
the  United  States,  and  a  patent  was  issued  in  1850.  There  was 
a  confiict  between  this  survey  and  the  survey  of  the  claim  upon 
which  the  plaintiff  relied.  The  Circuit  Court  instructed  the  jury 
that  the  survey  and  patent  under  which  the  defendant  claimed 
were  not  conclusive  evidence  that  the  land  they  embraced  was' 
correctly  located  and  surveyed  according  to  the  confirmation; 
and  if  they  believed  that  the  land  sued  for  was  not  within  the 
confirmation  of  the  legal  representatives  of  Disonet,  although  it 
might  be  within  the  survey  and  patent,  then  the  survey  and  par 
tent  would  not  protect  the  defendants;  but  the  Supreme  Court 
held  that  Courts  of  Justice  had  no  authority  to  disregard  sor^ 
veys  and  patents  when  dealing  with  them  in  actions  of  eject- 
ment, and  reversed  the  judgment  of  the  Court  below.  (See, 
also,  Bissell  v.  Penrose,  8  How.  817;  West  v.  Cochran,  17  Id,  418; 
Cooper  v.  Rolerts,  18  Id.  178;  Bryan  v.  Forsyth,  19  Id.  384;  Bal- 
ance V.  Papin,  19  Id.  343.) 

The  matter  of  surveys  of  floating  grants  belongs,  then,  to  the 
Executive  Department  of  government,  under  the  legislation  of 
Congress  on  the  subject  of  public  lands.  With  such  surveys 
the  Courts  of  Justice  have  nothing  to  do.  Whether  in  justice  to 
the  claimants  the  location  should  have  been  different  from  the 
official  survey  is  none  of  their  concern.  That  belongs  to  a  de* 
partment  of  government  whose  action  is  not  subject  to  review 
by  the  Judiciary.  The  Courts,  it  is  true,  must  determine  whether 
prior  rights  of  third  parties  have  been  interfered  with  by  such 
survey  and  the  patent  following  thereon,  but  they  cannot  cor- 
rect the  survey  or  patent  and  locate  the  land  where,  in  their 
opinion,  it  ought  originally  to  have  been  made. 
^    The  case  of  Fremont  ▼»  Tha  United  States,  (17  How.  548,)  is  in 
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point,  as  to  the  estate  which  passed  under  the  grants  of  Solano 
and  Armijo,  and  the  authority  by  which  precision  and  locaticn 
are  to  be  given  to  the  specific  quantity  granted.  In  that  case, 
the  grant  to  Alvarado  was  for  ten  leagues,  within  a  tract  of 
much  greater  extent^  and  the  Court  held  that  as  between  the 
gOYemment  and  the  grantee,  the  latter  had  a  Tested  interest 
in  the  quantity  of  land  mentioned  in  the  grant.  **  The  right  to 
80  much  land,''  said  the  Chief  Justice,  in  delivering  the  opituon, 
^to  be  afterwards  laid  off,  by  official  authority,  in  the  territory 
described,  passed  from  the  government  to  him  by  the  execution 
of  the  instrument  granting  if  And  in  illustration  of  the  prin- 
ciple asserted,  the  Court  cited  the  case  of  Rutherford  v.  Greene's 
Heirg,  reported  in  2  Wheat.  196,  which  arose  upon  an  Act  of 
the  State  of  North  Carolina,  of  1782,  providing  that  twenty-five 
thousand  acres  of  land  should  be  allotted  to  €(eneral  Qrcene 
and  his  heirs,  within  a  tract  reserved  for  the  use  of  tho  army, 
to  be  laid  off  by  Commissioners  appointed  therefor.  The  Com- 
missioners, in  pursuance  of  tiie  Act,  allotted  tiie  twenty-five 
thousand  acres,  and  caused  the  tract  to  be  surveyed  and  re* 
tamed  to  the  proper  office,  and  the  question  upon  which  the  case 
turned^  related  to  the  validity  of  the  title  of  Ckmerai  Greene 
and  tl^e  date  at  which  it  was  commenced.  The  Court  held  the 
general  gift  of  twenty-five  thousand  acres,  lying  in  the  terri- 
tory reserved,  became,  by  the  survey,  a  particular  gift  of  that 
quantity  within  the  survey,  and  concluded  a  full  examination  of 
the  title  by  saying  that  it  was  the  clear  and  unanimous  opinion 
of  the  Court,  ''  that  the  Act  of  1782  vested  a  title  in  General 
Greene  to  twenty-five  thousand  acres  of  land,  to  be  laid  off 
within  the  boundaries  allotted  to  tiie  officers  and  soldiers,  and 
that  the  survey  made  in  pursuance  of  that  Act,  and  returned 
March  3,  1783,  gwoe  precision  to  that  title,  and  attached  it  to  the 
land  surveyed/' 

The  Court,  in  the  Fremont  case,  observes,  in  reference  to  this 
case  of  Rutherford  ▼.  Greene's  Heirs,  that  '^  it  recognizes  as  a  gen- 
eral principle  of  justice  and  municipal  law,  that  such  a  grant,  for 
a  certain  quantity  of  land  by  the  government,  to  be  afterwards 
surveyed  and  laid  off  within  a  certain  territory,  vests  in  the 
grantee  a  present  and  immediate  interest.  In  the  language  of 
the  Court,  the  general  gift  becomes  a  particular  gift,  when  the 
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surrey  is  made;  and  when  this  doctrine  has  been  asserted  in 
this  Court,  upon  the  general  principles  which  Courts  of  Justice 
apply  to  such  grants  from  the  public  to  an  individual,  good  faith 
requires  that  the  same  doctrine  should  be  applied  to  grants 
made  by  the  Mexican  Ooyermnent,  where  a  controversy  arises 
between  the  United  States  and  the  Mexican  grantee.'^  And,  as 
to  the  authority  by  which  the  survey  was  to  be  made,  the  Court 
holds  this  language:  "Under  the  Mexican  Government,  the  sur- 
vey was  to  be  made  or  approved  by  the  officer  of  the  govern- 
ment, and  the  party  was  not  at  liberty  to  give  what  form  he 
pleased  to  the  grant.  This  precaution  was  necessary,  in  order 
to  prevent  the  party  from  giving  it  such  a  form  as  would  be 
inconvenient  to  the  adjoining  public  domain,  and  impair  its- 
value.  The  right  which  the  Mexican  Oovemment  reserved  to  ctm^ 
irol  this  survey  passed,  with  all  other  public  rights,  to  the  United 
States,  and  the  survey  must  now  be  made  under  the  authority  of 
the  United  States,  and  in  the  form  and  divisions  prescribed  by 
law  for  surveys  in  California,  embracing  the  entire  grant  in  one 
tract'* 

The  authorities  cited  are  conclusive  of  the  questions  we  have 
been  considering.  Following  them,  we  must  hold  that  the 
grants  to  Solano  and  Armijo,  passed  a  present  and  immediate 
interest  in  the  quantity  of  land  specifically  designated  in  their 
respective  grants,  to  be  afterwards  surveyed  and  laid  off  within 
the  exterior  limits  of  the  general  tracts*  by  the  government; 
that  such  survey  could  only  be  made  under  the  former  govern- 
ment, by  its  officers,  and  could  not  be  made  by  the  grantees 
themselves;  that  the  right  of  survey  passed,  witii  other  public 
rights,  to  the  government  of  the  United  States,  and  is  to  be 
exercised  in  pursuance  of  its  policy,  and  in  conformity  with  its 
laws;  that  by  its  legislation,  the  subject  of  surveys  is  intrusted 
to  the  Executive  Department;  that  the  location  of  confirmed 
grants,  when  the  quantity  granted  is  without  specific  bounda- 
ries, lying  within  a  larger  tract,  rests  exclusively  with  such 
department,  and  cannot  be  reviewed  or  corrected  by  the  Judi-» 
ciary,  but  is  binding  and  conclusive  upon  it  in  actions  of  eject- 
ment, except  only,  when  the  patent  issued  thereon  conflicts  with 
prior  rights  of  third  parties,  and  then  its  inconclusivcness  is  main- 
tained only  so  far  as  may  be  necessary  for  the  protection  of  such 
prior  rights. 


416  SUPREME  COUET  —  APRIL  TERM,  1869. 

Waterman  v.  Smith. 

The  learned  counsel  for  the  defendant  has  presented  wffli 
great  force  the  injustice  which  may  follow  from  holding  thai 
the  government  can  compel  a  grantee  to  abandon  that  part  of 
the  tract  embraced  in  the  exterior  limits  of  his  grant,  upon 
which  he  has  settled  and  made  his  improvements,  and  to  take 
some  other  part;  but  his  observations  should  be  addressed  to  the 
ofScers  of  government,  under  whose  supervision  and  control  the 
survey  and  location  are  placed.  To  their  sense  of  justice  the 
appeal  is  to  be  made,  and  with  them  the  observation  would  be 
entitled  to  the  highest  consideration.  The  Courts  of  the  coun- 
try possess  no  authority  to  act  upon  them.  The  right  to  meap 
sure  and  set  apart  the  specific  quantity  was  not  left  to  the  gran- 
tee, as  we  have  observed,  under  the  Mexican  Grovemment,  nor  is 
it  permitted  under  our  own.  Occupation  and  cultivation  could 
have  no  greater  effect  than  a  private  survey.  They  were  with- 
out binding  effect  upon  the  former  government,  and  are  equally 
inoperative  under  the  new.  In  Smith  v.  The  United  States,  (10 
Peters,  335,)  the  Court  said:  "The  laws  of  the  United  State* 
give  no  authority  to  an  individual  to  survey  his  grant  or  claim 
to  lands;  he  may  mark  lines  to  designate  the  extent  and  boands 
of  his  claim,  but  he  can  acquire  no  rights  thereby.  The  only 
effect  which  we  can  give  to  this  private  survey  is  to  consider  it 
as  a  selection  by  the  petitioner  of  that  piece  of  land,  as  a  part  of 
what  he  was  entitled  to  locate,  in  virtue  of  his  general  grant" 

In  United  States  v.  Hanson,  (16  Peters,  199,)  a  private  survey 
was  considered  and  rejected,  as  being  of  no  force  or  validity.  In 
United  States  v.  King,  (3  How.  785,)  the  Court  rejected  a  survey 
made  by  the  officer  of  the  government  after  his  authority  had 
ceased.  In  Les  Bois  v.  Bramell,  (4  How.  467,)  in  speaking  of  a 
survey  of  one  Mackay,  the  Court  said  it  "was  a  private  one, 
made  at  the  instance  of  the  inhabitants  of  St  Louis,  and  was 
not  binding  on  the  rights  of  any  one;''  and  in  Mackay  v.  DH- 
Ion,  (4  How.  447,)  of  the  same  survey:  "It  was  in  its  nature  a 
private  survey,  not  binding  on  the  United  States.''  In  Qlenn  v. 
The  United  States,  (13  How.  266,)  in  referring  to  surveys  offered 
in  evidence,  the  Court  said:  "The  surveys  produced  to  na  are 
private  ones,  and  of  no  value  in  support  of  the  claim/' 

The  location  of  the  specific  quantity  may  be  made  by  a  miitey 
of  such  quantity,  or  by  grants  with  specific  boundaries  of  such 
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parts  of  the  general  tract  as  will  reduce  it  to  ench  specific  quan- 
tity. Either  course  will  operate  to  give  precision  to  the  claim 
of  the  grantee.  So  long  as  there  remains  within  the  general 
tract  sufSdcnt  land  to  satisfy  the  quantity  specified  in  his  grant, 
the  grantee  is  without  remedy.  To  this  effect  the  language 
of  Mr.  Chief  Justice  Taney,  in  the  Fremont  case.  "  It  is  true,** 
he  says,  "that  if  any  other  person  within  the  limits  where  the 
quantity  granted  to  Alvarado  was  to  be  located,  had  afterwards 
obtained  a  grant  from  the  government,  by  specific  boundaries, 
before  Alvardo  had  made  his  survey,  the  title  of  the  latter  gran- 
tee tovlA  not  be  impaired  by  any  subsequent  survey  of  Alva- 
rado. As  between  the  individual  claimants  from  the  govern- 
ment, the  title  of  the  party  who  had  obtained  a  grant  for  the 
specfic  land,  would  be  the  superior  and  better  6ne;  for  by  the 
general  grant  to  Alvarado,  the  government  did  not  bind  itself  to 
make  no  other  grant  within  the  territory  described,  until  after 
he  had  made  his  survey.'*    (17  How.  558.) 

To  the  same  effect  is  the  language  of  the  Supreme  Court 
of  Louisiana,  in  Lott  v.  Prudhomm^,  (3  Bob.  293,)  cited  in  the 
opinion  rendered  in  Ledaux  v.  Black,  by  the  Supreme  Court  of 
the  United  States.  ^'We  then  held,''  referring  to  the  previous 
adjudication,  '^that  when  the  boundaries  of  a  confirmed  claim 
are  vague  and  uncertain,  and  are  to  be  fixed  by  the  operations 
of  the  surveying  department,  or  such  confirmation  is  only  the 
recognition  of  a  pre-existing  right  or  daim,  and  before  the  sur- 
vey and  location  the  government  sells  a  part  of  the  land  not 
necessarily  embraced  within  ihe  tract  confirmed,  the  title  of  the  pur- 
chaser will  prevail." 

This  view  disposes  of  the  questions  raised  upon  the  award  be- 
tween Vallejo,  the  vendor  of  Eitchie,  and  Armijo,  made  in  Au- 
gust, 1847.  We  are  of  opinion  that  the  correct  construction  of 
the  award  makes  the  ridge  and  not  the  stream  the  dividing  line 
between  the  two  claims;  but  if  we  admit,  for  the  purposes  of  the 
argument,  that  Suisun  Creek  was  intended  by  the  parties,  it  is 
difficult  to  perceive  how  this  fact  can  avail  the  defense.  Until 
the  action  of  the  government,  whilst  the  claimants  rested  only  on 
their  grants,  the  award  would  have  been  conclusive  in  any  con- 
troversies between  them.  But  the  government  having  wisely, 
or  otherwise,  issued  a  patent  to  Eitchie  of  a  portion  of  the  land 
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included  in  the  geneTsI  tract  designated  in  the  grant  to  Axmijo, 
(assuming  this  to  be  the  fact — and  we  do  so  only  for  the  argu- 
ment^) it  does  not  lie  in  the  mouth  of  the  latter  to  complain, 
these  still  remaining  of  such  general  tract  more  than  sufficient  to 
satisfy  the  specific  quantity  granted  to  him.  The  award  could 
not  bind  the  government,  or  control  the  effect  of  its  patent.  It 
was  at  most  only  effective  as  to  the  lines  of  the  exterior  limits  of 
the  general  tracts  claimed  by  the  grantees.  If  the  patentee  ac- 
cepted the  land  described  in  his  patent  as  answering  his  claim^ 
it  is  not  perceived  how  any  other  persons  can  complain,  even  if 
a  portion  of  the  land  thus  taken  was  without  the  boundaries  of 
his  original  claim. 

The  limitation  of  quantity  was  a  controlling  condition  of  the 
grants  in  question,  and  the  delivery  of  juridical  possession  was 
an  essential  ceremony,  under  the  government  of  Mexico,  to  per- 
fect the  title  of  the  grantees  to  the  specific  quantity  designated. 
This  was  expressly  held  in  the  case  of  The  United  States  v.  Fos- 
sat,  (20  How.  426.)  Until  such  possession,  which  was  accom- 
panied by  a  survey,  the  title  of  the  parties  attached  to  no. defi- 
nite portion  of  the  tract.  There  is  no  evidence  ili  the  record 
that  such  juridical  possession  was  given  under  the  former  gov- 
ernment to  either  Solano  or  Armijo,  although  in  the  opin- 
ion of  the  Supreme  Court  of  the  United  States,  in  the 
United  States  v.  Ritchie,  (17  How.  537,)  it  is  said  that  the 
grantee,  Solano,  was  put  in  juridical  possession  in  conform- 
ity with  the  conditions  of  his  grant.  If  this  were  the  fact, 
it  does  not  appear  in  the  transcript  before  us,  and  the 
rights  of  the  parties  are  treated  as  though  no  such  fact 
existed.  The  rights  then,  which  the  Mexican  Government 
reserved  to  itself  to  control  the  location^  having  passed  to  the 
government  of  the  United  States,  the  .duty  to  exercise  such 
right  devolved  upon  the  latter.  This  duty  was  discharged  by 
the  survey  following  the  final  Confirmation,  and  from  that  time 
the  title  of  the  parties  claiming  under  Solano  became  perfect. 
On  the  other  hand,  the  title  under  the  grant  to  Armijo,  did  not 
attach  to  any  three  specific  leagues;  it  constituted  only  an  in- 
terest in  such  quantity,  to  be  afterwards  laid  off  by  competent 
authority.  Such  general  interest  —  not  attached  to  the  land  in 
controversy,  but,  by  the  action  of  the  officers  of  government, 
excluded  from  it  —  cannot  be  set  up  as  a  defense  to  the  claim  of 
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the  plaintiffs.  The  patent  is  ConclusiYe  eyidence  of  the  right  of 
the  patentee  to  the  land  described  therein — not  only  as  between 
himself  and  the  United  States^  bnt  as  bistween  himself  and  a 
third  person,  who  has  not  a  superior  title  frdm  a  source  of  parar 
mount  proprietorship.  The  patent  was  not  necessary  to  invest 
Bitchie  with  the  title,  as  his  title  existed  at  the  cession  of  the 
territory,  and  the  only  act  to  render  it  perfect  to  a  defined  and 
particular  tract,  was  an  official  segregation.  The  title  was  rec- 
ognized by  the  decree  of  final  confirmation,  and  the  approved 
anrvey  attached  it  to  the  specific  land.  The  essential  and  sub- 
stantive acts  under  the  law  of  1851,  were  the  confirmation  and 
survey.  The  patent  in  such  cases  is  only  evidence  of  the  pre- 
existing title  made  perfect  by  these  acts.  Upon  the  original 
grant,  final  confirmation,  and  approved  survey,  the  plaintiffs 
might  have  relied,  without  reference  to  the  patent.  The  survey 
following  the  final  confirmation  was  made  and  approved  in  July, 
1855.  Bitchie  died  in  July,  1856,  and  the  patent  bears  date  in 
January,  1857.  At  the  date  of  the  survey  every  substantive 
act  required  for  the  vesting  of  a  perfect  title  had  been  per- 
formed. The  subsequent  issuance  of  the  patent  only  involved 
duties  of  a  mere  ministerial  character,  and  by  a  just  application 
of  the  doctrine  of  relation,  the  patent  must  be  regarded  as  if  it 
had  reeeived  the  signature  of  the  President  at  the  completion 
of  the  segregation  of  the  four  leagues.  In  Landss  v.  Brant,  (10 
How.  370,)  the  Supreme  Court  of  the  United  States  held  that  a 
confirmation  made  in  1811,  and  a  patent  issued  in  1845,  related 
to  the  first  act  necessary  to  complete  the  titie,  that  of  filing  the 
claim  in  1805,  and  that  intermediate  conveyances  made  by  the 
confirmee,  or  by  the  Sheriff  in  his  behalf,  of  a  day  after  the  first 
substantial  act,  were  covered  by  the  legal  titie,  and  passed  that 
title  to  the  alienee.  In  that  case  Glamorgan,  the  patentee,  had 
died  in  1814,  and  the  Court  held  that  according  to  the  common 
law  the  patent  was  void  for  want  of  a  grantee,  but  that  this  de- 
fect was  obviated  by  the  Act  of  Congress  of  May  20,  1836,  de- 
claring: ^That  in  all  cases  where  patents  for  public  lands  have 
been,  or  may  hereafter  be  issued,  in  pursuance  of  any  law  of 
{he  United  States,  to  a  person  who  had  died,  or  who  shall  here- 
after die,  before  the  date  of  such  patent,  the  titie  to  the  land 
designated  therein  shall  inur^  to,  and  become  vested  in,  the 
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heirs,  deyisees,  or  assigns,  of  such  deceased  patentee,  aa  if  tlie 
patent  had  issued  to  the  deceased  person  during  life/*  This  law, 
the  defendants  contend,  does  not  aid  the  patent  to  Bitchie,  as  tiie 
patent  is  not  for  public  lands.  It  may  be  true  that  the  land  em- 
braced in  the  patent  is  not  in  the  strict  meaning  of  the  term 
public,  but  we  think  it  was  the  intention  of  the  Act  to  cover  all 
cases  where  any  rights  belonging  to  the  United  States  existed 
in  lands  which  could  be  relinquished  by  patent,  even  though  an 
interest  in  the  same  was  also  held  by  the  patentee  himself.  The 
United  States  possessed  the  right  to  make  the  location  of  the 
four  leagues  in  any  part  of  the  general  tract  they  thought  proper. 
By  their  act  the  identical  land  patented  might  h&ye  been 
reserved  as  a  part  of  the  public  domain — and  there  was,  there- 
fore, such  a  public  interest  possessed  in  the  land  as  to  include 
the  latter  within  the  spirit  of  the  Act  of  Gongress  in  question. 
We  think  the  objection  untenable,  and  that  whatever  rights 
could  have  passed  to  Sitehie  by  the  patent,  had  he  been  living 
at  the  date  of  its  issuance,  inured  to,  and  became  vested  in,  hii 
heirs  or  assigns,  represented  by  the  plaintifih  in  this  action. 

The  third  persons  against  whose  interests  by  the  15th  Section 
of  the  Act  of  1851,  the  final  confirmation  and  patent  are  not 
conclusive,  are  those  whose  title  is  at  the  time  such  as  to  enable 
them  to  resist  successfully,  any  action  of  the  government  in  re- 
flpect  to  it.  Parties  holding  claims  which  may  be  located  with- 
out the  boundaries  of  the  patent,  and  still  within  the  limits  of 
the  general  tract  designated  in  the  grants  to  them,  do  not  con- 
stitute such  third  persons,  nor  do  parties  who  hold  claims  only 
upon  the  bounty  of  the  government,  nor  do  intruders,  nor  even 
settlers,  having  certificates  of  sale,  unless  the  same  ante-date 
the  presentation  of  the  claim  of  the  patentee  to  the  Board  of 
Land  Commissioners  for  California,  to  which  period  the  patent 
takes  effect  by  relation.  The  interests  of  the  third  persons,  in- 
tended by  the  Act,  would  have  been  as  effectually  protected 
without  its  provisions,  as  they  are  now  by  them.  The  sectiom 
in  question  is  only  a  legislative  recognition  of  a  principle  of  law 
and  justice,  applicable  t»  all  grants. 

From  the  conclusions  to  which  we  have  arrived,  after  the 
most  mature  consideration,  it  is  clear  that  the  plaintiffs  were 
entitled  to  reeow  upon  the  iacb  conceded  by  the  record,  ^tkI 
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tiiat  the  first,  third,  fixtfa,  serenth^  eightili  and  ninth,  inatrac- 
tions,  requested  hj  ti»  pUintiflfl^  were  proper^  and  should  have 
been  giyen,  and  tlie  Court  below  erred  in  refusing  them.  The 
instructions  requeated  and  refused,  are  aa  follows:  1.  That>  if 
the  jury  believe,  from  the  evidence,  that  the  Suisun  and  Tole- 
nas  grants  embrace,  within  their  exterior  boundaries,  a  much 
larger  quantity  of  land  than  called  for  by  both  said  grants,  and 
that  neither  of  said  grants  was  located  or  segregated  under  the 
Mexican  Government,  and  that  the  Suisun  grant  has,  under  the 
United  States  Government,  been  finally  surveyed,  and  located, 
and  patented;  but  that  the  Tolenas  grant  has  not  been  finally 
confirmed  and  located  by  an  officer,  or  under  the  authority  of 
the  United  States;  that,  in  such  case,  the  locati<m  and  patent  of 
the  Suisun  Bancho,  made  and  granted  by  the  United  States^  must 
prevail  in  this  action,  and  a  verdict  should  be  rendered  in  ac- 
cordance with  this  inatruction« 

8.  '"The  location  of  land  granted  by  the  Mexican  nation,  in 
pursuance  of  the  colonization  law  of  Mexico  of  1824,  and  the 
regulations  of  1828,  belonged  to,  and  was  to  be  made  by,  such 
government;  and  whenever  such  location  was  not  jnade  under 
the  Mexican  Government^  the  right  to  make  it  passed  to. the 
United  States,  under  the  treaty  of  Guadalupe  Hidalgo/' 

6.  '^  That  in  an  action  of  ejectment  by  the  person  or  persons 
entitied  under  a  pat^Ett  of  tiie  United  States,  against  one  in  pos- 
session of  any  portion  of  such  land,  adverse  to  such  patent,  and 
the  title  whereon  the  same  is  predicated,  and  claiming  to  hold 
under  a  Mexican  grant  which  was  not  surveyed  or  located  by  metes 
and  hounds,  or  juridical  possession  under  the  Mexican  Oovemment, 
the  defendant  so  claiming  to  hold  adversely,  as  above  mentioned, 
cannot  interpose  such  unlocated  grant,  as  a  title  paramount  for 
the  land  described  in  said  patent,'* 

7.  ''That  the  patent  in  evidence  by  plaintiilB  is  conclusive  as 
against  the  defendant,  unless  there  is  evidence  that  the  defend- 
ant has  a  title  superior  to  the  title  by  said  patent  to  the  land  in 
controversy,  under  a  confirmed  Spanish  or  Mexican  grant,  located 
under  the  Mexican  Govemmient,  or  under  the  United  States  (Gov- 
ernment** 

8.  ^  That  if  the  jury  believe,  from  the  evidence,  that  the  Sui- 
sun grant  and  Tolenas  grant  lie  contiguous  to  and  adjoining 
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each  other^  and  that  there  is  embraced  within  the  desefio  of  the 
Tolenas  grant  and  the  land  therein  described,  a  quantity  of  Luid 
outside  of  the  land  described  in  the  patent  of  the  United  States 
to  Archibald  A*  Ritdiie^  greatly  exceeding  three  leagues  of  land; 
thaty  in  such  case,  the  said  Tolaias  grant  cannot  be  interposed 
and  set  up  as  a  defense  by  defendant^  without  evidence  of  a 
specific  location  of  three  leagues  granted  to  Armijo,  by  author- 
ity of  the  government  of  Mexico  or  of  the  United  States;  and 
showing  that  such  last  mentioned  location  embraces  the'  land  in 
controversy/' 

9.  ''  The  grant  to  Armijo  does  not  invest  him,  or  tiiose  claim- 
ing under  him,  with  a  title  to  any  specific  three  leagues  of  ^land. 
If  it  is  a  grant  of  three  leagues  within  a  much  larger  area,  then 
it  is,  in  legal  effect,  a  grant  of  land  uncertain  in  its  location,  to 
be  afterwards  surveyed  off  to  him  by  the  govemment;  and  untU 
such  a  survey  on  the  part  of  the  government,  designating  the 
three  leagues  of  land  granted  to  Amdjo^  he,  or  those  claiming 
und^  him,  have  no  right  or  interest  which  can  be  alleged  in  resist- 
ance to  the  right  vested  in  Ritchie,  or  {hose  claiming  undor  him,  by 
the  patent  to  Ritchie,  and  this  is  true,  although  tiie  land  in  con- 
troversy in  this  action  is  embraced  within  Ihe  exterior  limits  of 
the  larger  area,  within  which  the  three  leagues  granted  to  Aimijo 
are  to  be  located." 

It  is  unnecessary  to  consider  any  other  of  the  instructioiis 
given  or  refused,  or  points  made  by  the  Appellants.  The  judg- 
ment must  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

Ordered  accordingly. 


PARKS  V.  ALTA  CAUPORNIA  TELEGRAPH  COMPANY. 

Tblsoraph  companiei  In  contemplation  of  law,  are  commoB  earrten,  tad  m  tfab> 
j€ct  to  the  rules  of  law  Royeming  tbe  same. 

Where  A  contracts  with  a  telegraph  company  to  have  his  dispatch  transmitted. 
anthorlzlDfc  his  agent  to  secure  a  debt  due  him  from  a  third  partj.  by  attach- 
ment, and  this  service  is  so  negligently  performed  that  other  creditors  of  the 
common  debtor  obtain  the  first  attachment,  and  exhaust  the  aaaets  of  the 
debtor  —  which  would  not  have  been  tbe  case  had  the  Telegraph  Company 
performed  its  contract  within  a  reasonable  time,  the  company  la  liable  not 
only  for  the  cost  of  the  dlBpatch,  but  for  the  amount  of  A'a  claim,  which 
constitute  tlia  natural  and  proximate  damagca  reeoltliia  tnm  the  breach  el 
contract 

Afpsal  from  fhe  Sixth  Judicial  District 
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The  Court  below  held  that  a  telegraph  company  was  not  a 
common  carrier;  was  not  in  any  sense  an  insurer;  that  a  mes* 
sage  had  not  any  market  value;  and  that  the  measure  of  dam- 
ages was  limited  to  the  cost  of  the  dispatch,  which  being  two 
dollars  and  fifty  cents,  judgment  therefore  was  rendered.  Plain- 
tiff moved  for  a  new  trial,  which  being  denied,  this  appeal  was 
taken  in  his  behalf. 

George  Cadwdtader,  for  Appellant 

1.  The  telegraph  is  a  public  vehicle;  a  common  carrier;  whose 
value  consists  in  its  accuracy  and  dispatch,  which,  to  be  preserved, 
must  be  guarded  by  the  strict  rules  defining  the  liability  of  com- 
mon carriers. 

2.  No  exemption  from  sudi  liability  can  be  daimed  upon  flie 
ground  that  the  motive  po#er  is  a  subtle,  and  often  xmcontroUable^ 
agent. 

3.  Debts  have  all  the  characteristics  of  property;  and  the  neg- 
ligence of  the  defendant  destroyed  the  valne  of  the  debt,  owing 
to  the  plaintiff. 

•4.  liie  measure  of  damages  is  flie  cost  of  tlie  dispatch  and  the 
amount  of  the  debt  (6  N.  H.  357;  14  Peters,  99;  1  Starkie, 
410;  19  Johnson,  881;  9  Bing.  68;  6  Id.  212;  17  Ala.  689;  7 
Hill,  61;  13  How.  TT.  S.  307;  18  Vt  620;  10  Cal.  239;  7  Cush. 
622;  8  Pick.  356;  9  Wend.  325;  8  Exchequer,  401;  10  Id.  401; 

4  Id.  388;  20  Wend.  327;  24  Penn.  114.) 

H.  H.  Hartley,  for  Bespondent 

1.  The  rules  of  law  governing  common  carriers^  do  not  apply 
to  telegraph  companies.  They  are  not  insurers  because  a  message 
is  without  value. 

2.  The  legal  measure  of  damages  is  the  price  paid  for  the  dis- 
patch. The  loss  of  the  debt  is  too  remote,  and  the  maxim  is 
ixmsa  proxima  non  remoia  epectatur.  {Oogge  v.  Bernard,  2  Lord 
Baym.  909;  2  Kent,  558;  1  Pick.  50;  Sedg.  on  Damages,  112; 

5  Hill,  472;  15  Pick-  297;  1  Iowa,  406;  1  Lord  Baym.  546;  3 
Denio,  406;  17  Mass.  168;  21  Wend.  342.) 

Baldwin,  J,  delivered  the  opinion  of  the  Court — Tebby,  CL 
/•  concurring. 
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On  the  7th  day  of  October,  1866,  about  7  o'clock,  p,  u.  the  de- 
fendant contracted  with  the  plaintiff,  at  Mokelumne  Hill,  for  the 
immediate  dispatch  of  a  message  to  the  city  of  Stockton.  The 
dispatch  was  directed  to  the  ag^nt  of  the  plaintiff,  in  theee 
words:  "Due^  1,800;  attach  if  you  can  find  property;  will  send 
note  by  to-morrow's  stage/'  This  was  in  answer  to  a  dispatch 
by  the  same  line  received  that  morning  from  plaintiff's  agent, 
informing  the  plaintiff  of  the  failure  of  a  firm  of  Gillingham  & 
Co.  and  inquiring  the  amount  due  from  them  to  him.  An  acci- 
dent prevented  the  sending  of  the  message,  of  which  the  plain- 
tiff was  not  informed  until  9  o'clock,  a.  m.  of  the  next  day.  The 
dispatch  was  forwarded  the  next  day,  which  readied  the  agent 
at  about  12  p.  m.  but  the  writ  was  not  delivered  to  the  Sheriff 
until  6  p.  M.  At  that  time,  other  attachments  had  be^a  issued  at 
the  suit  of  other  creditors,  and  the  property  of  the  defendants  all 
seized  under  these  subsequent  attachments,  so  that  nothing  was 
imade  by  the  plaintiff's  writ.  The  firm  are  now  insolvent,  and 
the  plaintiff  claims  that  he  has  lost  his  debt  by  failure  of  de- 
fendant to  transmit  this  message. 

It  is  found  that  this  failure  to  send  the  message  was  by  the 
gross  neglect  of  the  def ^idanfs  agent 

Some  evidence  was  offered  tending  to  show  that  the  debt  of 
plaintiff  would  have  been  made  if  the  transmission  had  been 
made  in  time,  or  if  the  defendant's  agent  had  informed  ihe 
plaintiff  that  Uie  defendant  could  not  d^od  the  diq>ateh,  that  the 
plaintiff  would  have  gone  that  night  to  Stockton,  and  been  in  the 
city  early  the  next  morning,  in  time  to  have  takai  proceedings 
before  the  other  creditors  sued  and  levied. 

The  rules  of  law  which  govern  the  liability  of  Telegraph  Com- 
panies are  not  new.  They  are  old  rules  applied  to  new  circum- 
stances. Such  companies  hold  themBelves  out  to  the  public  as 
engaged  in  a  particular  branch  of  business,  in  which  tiie  inter- 
ests of  the  public  are  deeply  concerned.  They  propose  to  do  a 
certain  service  for  a  given  price.  There  is  no  difference  in  the 
general  nature  of  the  legal  obligation  of  the  contract  between 
carrying  a  message  along  a  wire  and  carrying  goods  or  a  pack- 
age along  a  route.  The  physical  agency  may  be  different,  but 
the  essential  nature  of  the  contract  is  the  same.  The  breach  of 
contract  in  one  case  or  the  other,  is,  or  may  be,  attended  wWi 
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the  same  consequences;  and  the  obligation  to  perform  the  stipu- 
lated duty,  is  the  same  in  both  cases.  The  importance  of  the 
iischarge  of  it  in  both  respects,  is  the  same.  In  both  cases  the 
contract  is  binding,  and  the  responsibility  of  the  parties  for  the 
breach  of  dnty  is  governed  by  the  same  general  rules.  Nor  do 
we  perceive  the  diflSculty  experienced  by  the  learned  Judge, 
below,  either  in  estimating  the  damages  or  ascertaining  the 
cause  of  them.  The  process  of  ascertainment  is  the  same  in 
this  as  in  other  cases  of  carriers.  The  breach  of  the  contract 
entitled  the  plaintiff  to  nominal  damages,  if  no  real  damages 
were  shown.  The  question  of  real  or  special  damages,  was  a 
question  of  fact,  and  this  question  is  dependent  upon  certain 
considerations,  which,  probably,  in  this  case  could  have  been 
better  left  to  a  jury  under  appropriate  instructions,  then  decided 
by  the  Court.  For  example,  the  plaintiff  had  a  right  to  have 
his  message  sent  according  to  contract.  To  ascertain  the  dam- 
ages sustained  by  the  breach  of  this  contract  these  inquiries  i^re 
pertinent:  if  the  message  had  been  sent,  was  the  plaintiff's 
agent  in  Stockton,  at  the  time?. and  would  he  have  received  it? 
next,  would  he  have  then  taken  out  an  attachment  on  the  debt? 
at  what  time  could  he  have  done  this?  could  he  have  given  se- 
curity? could  he  have  procured  Attorneys  to  issue  the  writ?  at 
what  hour  could,  and  would,  it  have  been  put  in  the  hands  of 
the  Sheriff?  was  property  there  of  the  debtor's  subject  to  the 
writ?  If  a  telegraphic  dispatch  had  reached  the  agent  at  eight 
o'clock  on  the  seventh,  the  agent  would  have  been  bound  to  act 
at  once;  it  is  to  be  presumed  that  he  would  have  done  so;  at 
least,  he  can  testify  whether  he  would.  If  he  had,  the  Sheriff 
is  to  be  presumed  willing  to  do  his  duty ;  if  he  did  not,  he  would 
be  liable  to  the  plaintiff;  and  thereby  the  plaintiff's  debt  would 
be  secured. 

We  see  no  greater  difficulty  in  this  case  than  in  a  large  class 
of  cases  upon  which  Courts  have  frequently  adjudicated.  Take 
the  case  of  an  Attorney:  A  note  is  placed  in  his  hands  for  col- 
lection; he  fails  to  sue;  other  creditors  sue  on  claims  placed 
later  in  the  hands  of  other  Attorneys;  these  last  get  judgments, 
and  exhaust  the  property  of  the  common  debtor.  Upon  show- 
ing that  the  claim  was  just ;  that  the  Attorney  failed  to  sue ;  that 
other  crediton  sued  and  obtained  judgment  on  suits  commenced 
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later  than  the  time  the  Attorney  might  and  ought  to  have  sued, 
the  Attorney  is  held  liable.  It  ib  true  that  it  might  be  argued 
that  all  the  intermediate  persons  might  or  might  not  have  neg- 
lected their  duties ;  but  it  is  not  to  be  presumed.  On  the  con- 
trary, the  presumption  of  law  is,  that  persons  intrusted  with 
specific  duties  will  perform  them;  or  if  there  is  no  presumption 
on  the  subject,  the  question  whether  they  would,  if  the  defend- 
ant had  done  its  duty,  becomes  a  question  of  proof  for  a  jury  or 
for  the  Court, 

Suppose  a  man,  on  the  eve  of  the  expiration  of  a  policy  of 
insurance  on  his  house,  tel^raphs  to  his  agent  to  renew  the 
policy  immediately,  the  agent  having  the  funds  and  the  author- 
ity of  the  principal,  and  the  telegraph*  company  neglects  to 
forward  the  message,  and  the  house  is  burned  a  few  days  after- 
wards, could  the  company  defend  upon  the  ground  that  it  could 
not  be  known  whether  the  agent  would  have  insured  or  not? 
Or,  suppose  that  A  bargains  for  a  telegraphic  dispatch  to  his 
agent  to  protest  a  bill  of  exchange,  could  the  company,  if  it 
neglected  to  send  it>  set  up  th^t  the  damages  were  too  remote, 
for  it  could  not  be  known  whether  the  agent  would  have  taken 
the  bill  to  the  Notary,  or  the  Notary  have  protested,  or  given 
the  notice;  or  whether,  if  the  notice  were  given,  the  indorser 
could  have  been  compelled  to  pay?  Would  not  the  contract, 
the  fact  of  the  bill  being  due,  the  agent  in  the  place,  the  Notary 
at  hand,  the  apparent  solvency  of  the  indorser,  be  enough  to 
charge  the  company?  At  all  events,  would  not  the  plaintiff  be 
allowed  to  prove  that  these  things  would  have  been  done  by  the 
testimony  of  those  who  know  or  have  opportunities  of  knowing 
the  facts,  in  order  to  make  out  his  case  against  the  company? 
It  seems  to  us  that  the  loss  of  the  debt  would  be  the  natural 
and  proximate  damages  resulting  from  this  breach  of  contract; 
and  so  in  this  case,  the  plaintiff  had  a  debt  on  Oillingham  & 
Co.;  he  wished  to  get  out  an  attachment;  he  contracted  with 
the  defendant  for  the  conveyance  of  a  telegraphic  message  to 
his  agent  to  take  out  an  attachment;  in  the  usual  couiae  of 
things,  if  the  message  had  been  delivered,  the  agent  would  have 
received  it  on  the  evening  of  the  seventh;  the  papers  could, 
with  the  most  ordinary  diligence,  have  been  made  out,  and  the 
writ  issued  early  on  the  morning  of  the  eighth;  placed  in  the 
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Sheriff's  hands  shortly  afterwards,  the  plaintiff's  writ  would 
Have  been  entitled  to  precedenoe  over  most  of  these  attach* 
ments;  there  was  enough  property,  as  seems  to  be  adniitte^  to 
secure  the  debt  If  the  facts  warrant  these  condualonBy  the  plain- 
tiff, we  think,  was  entitled  to  judgment 

As,  however,  the  Court  below  has  not  found  these  facts  directly 
and  distinctly,  we  think  it  better  to  remand  this  cause,  that  a 
fuU  investigation  may  be  had.  We  are  not  to  be  understood  as 
assuming  these  statements  as  facts  fully  proven.  We  only  take 
them  to  be  such  for  the  purpose  of  tiie  legal  propositions  an- 
nounced. Upon  another  trial,  the  facts  can  be  fuUy  elicited,  and 
the  conclusions  reached  from  the  proofs,  without  any  prejudice 
arising  from  this  opinion. 

The  opinion  of  the  Court  below  is  not  in  accordance  with 
these  views,  and  the  judgment  is  reversed  and  cause  remanded  for 
another  triaL 


TERRY  V.  SICKI.Ba 

WHmoi,  la  salt  on  an  accoant  stated,  the  only  erldenea  was  that  of  m  wltnen 
who  said  defendant,  on  presentation  of  the  account,  admitted  It  to  he  correct 
and  promised  to  pay  It,  and  the  Court  charged  the  jury  that.  If  thej  he- 
Itered  the  testimony  of  the  witness,  they  must  find  for  plaintiff  the  amount 
claimed:  and  they  so  found.  Held:  That  the  instruction  did  not  prejudiet 
defendant,  as  but  one  Terdlct  could  have  been  rendered  under  the  eyfdence. 

To  sustain  an  action  on  an  account  stated,  it  must  be  shown  there  was  a  de- 
mand In  favor  of  plaintiff  acceded  to  by  defendant.  And  if  defendant  does 
not  object  to  the  account  as  presented,  within  a  reasonable  time,  his  sUenca 
will  be  an  admission  of  Its  correctness. 

In  such  action  evidence  that  the  items  of  the  aecoont  are  overcharged  is  not 
admissible,  the  complaint  being  verified,  and  the  answer  not  averring  firand 
or  mistake  in  the  acconntlng. 

Querj;:  Whether  such  evidence  would  be  admissible  nnder  a  general  denial  If 
the  pleadlnn  were  not  verified? 

Where  the  pleadings  are  verified,  every  matter  of  defense,  not  directly  responsive 
to  the  allegations  of  the  complaint,  must  be  set  op  in  the  answer. 


Appeal  from  the  Twelfth  District 

Action  on  sen  account  stated.  Complaint  And  answer  verified. 
The  answer  admits  the  purchase  of  the  goods,  as  stated  in  tbi 
complaint,  and  avers  that  defendant  agreed  to  pay  fair  market 
price.  Denies  that  there  ever  was  an*  account  stated  in  which 
the  balance  alleged,  or  any  balance,  was  found  due  plaintiff; 
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denieB  that  he  ever  promised  to  pay,  or  fliat,  on  a  jnat  acconnt- 
rng,  defendant  is  indebted  to  plainlifF  in  the  smn  claimed. 

On  the  trial,  plaintiff  introduced  a  witness  who  testified  in 
substance,  that,  as  agent  of  plaintiff,  he  presented  the  acconnt 
sued  on  to  defendant,  who  examined  it  for  some  time,  and  said 
it  was  correct;  bnt  that  there  were  arrangem^ts  for  settling  it 
fn  New  York,  and  that  if  witness  did  not  soon  get  adyices  that 
it  was  so  settled,  he,  defendant,  wonld  settle  it  with  witness. 
Witness  identified  the  acconnt,  and  it  wiw  given  in  evidence. 

Plaintiff  dosed.  Defendant  offered  in  evidence  the  original 
accounts  fnrniahed  by  plaintiff,  of  which  the  acconnt'  in  evidence 
is  a  summaTy,  showing  what  the  arKcles  wete,  and  the  prices 
charged,  and  then  offered  to  prove  that  Ae  articles  were  duirged 
at  more  than  ftiir  market  valne.  The  evidence  was  ruled  out, 
on'  objection,  defendant  eiccepting.     Case  dosed. 

The  Court  instnicted  the  jury,  that  if  ttiey  believed  the  testi- 
i  mony  of  the  Mtness,  Belknap,  in  relation  to  the  stating  of  the 

account,  they  must  find  for  tiie  plaintiff  the  amount  daimed. 

Verdict  for  plaintiff;  judgment  accordingly.  Defendant  ap- 
peals. 

Crockett  &  Crittenden,  for  Appellant 

I.  The  instruction  was  wrong:  1st.  The  witness  did  not 
prove  any  such  admission  by  the  defendant,  of  a  balance  due, 
as  would  entitle  the  plaintiff  to  recover  on  an  account  stated. 
(Chitty  on  Cont.  562,  and  cases  dted;  2  Oreenl.  EV.  Sec.  926, 
and  cases  ciled.)  2d.  And  whether  he  did  prove  such  an  admis- 
sion was  a  question  of  fact  for  the  jury.  (2  Bouv.  Law  Die.  619; 
PorUr  V.  Cooper,  4  Tyrwhitt,  463-465;  Const.  Art.  Sec.  17.) 

II.  The  Court  erred  in  refusing  to  allow  the  defendant  to 
give  in  evidence  the  original  accounts  and  to  prove  that  the 
goods  were  overcharged.  (Chitty  on  Cont  667,  and  cases  dted; 
2  Greenl.  Bv.  Sec.  128;  5  Phil.  Ev.  124;  OhappOdine  v.  DeAe- 
nanitj  4  Cranch,  806;  WaJand  v.  Heson,  7  Id.  287;  PerkinB  ▼. 
BaH,  11  Wheat.  237;  Barger  v.  Collins,  7  Harr.  and  Johns.  213.) 

To  show  fraud  or  mistake,  it  was  not  necessary  to  all^  it  in 
the  answer.  A  general  denial  under  our  system  is  equivalent  to 
the  general  issue  at  common  law,  and  it  is  now  settled  that  any 
errors  in  an  account  stated,  may  be  shown  and  corrected  under 
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the  general  issue.     (2  OreenL  Ev.  Sec.  128,  and  cases  cited; 
Thomas  v.  Eawke$,  8  Mees.  &  W.  140.) 

,   Oeorge  F,  <t  William  H.  Sharp,  for  Bespondent 

1.  There  being  no  conflict  of  testimony,  the  instruction  wai 
right  (Nichols  v.  Rich,  16  Wend.  663 ;  Alien  v.  Hofma/n,  2  Dana, 
221.) 

2.  Appellant  was  not  prejudiced.  (Dean  T.  Hewitt,  5  Wend. 
267;  Evans  v.  Spillman,  6  B.  Mon.  884.) 

3.  The  eyidence  offered  for  defense  was  inadmissible  under 
the  answer.  (2  Greenl.  Ev.  Sec.  126;  Tnman  v.  Hurst,  1  Tenn. 
126;  Dawson  v.  Bemna/nt,  6  Esp.  24.) 

There  were  two  opinions  rendered  in  this  case.  The  judg- 
ment is  the  same,  but  the  opinions  being  different  in  somte  par- 
ticulars, and  both  covering  all  the  points  in  the  case,  the  last 
only,  deliv^ed  at  the  July  Term,  1860,  is  inserted  here.  It  was 
delivered  by  Copb,  J. —  Field,  C.  J.  concurring. 

We  have  examined  the  questions  in  this  case,  and  are  satisfied 
of  the  conrectnees  of  the  former  decision  of  tiiis  Court  The 
objection  to  the  instruction  given  by  the  Court  below  is  purely 
technical.  The  instruction  could  not  have  prejudiced  the  de^ 
fendant  There  waa  but  one  witness  examined,  and  his  testi- 
mony establiihed  eveiy  fact  neoeaBary  to  entitle  the  plaintiff  to 
recover.  Upon  the  evidanee  before  fliem  but  one  verdict  could 
have  been  rendered  by  the  jury,  ^aad  we  do  not  see  how  the  in- 
struction can  be  regarded  as  anch  an  error  as  would  justify  a  re* 
versaL 

In  support  of  an  addon  upon  an  account  stated,  it  is  necessary 
to  show  that  tiieie  waa  a  demand  in  favor  of  the  plaintiff,  which 
was  acceded  to  by  the  defendant  But  the  admission  of  the  cor- 
rectness of  the  demand  need  not  be  ezpieis  and  in  terms.  If 
the  account  be  sent  to  the  debtor,  and  he  do  not  object  to  it 
within  a  reasonable  time,  his  acquiescence  will  be  taken  as  an 
admdssion  that  the  account  is  truly  stated.  "So,"  says  Green- 
leaf,  **  if  one  item  only  is  objected  to,  it  is  an  admission  of  the 
rest.  So,  if  a  person  is  employed  by  both  parties  to  examine  the 
accounts  in  their  presence,  and  he  strikes  a  balance  against  one, 
whidi,  though  d(me  without  authority  is  not  objected  to,  it  ia 
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iTifficient  proof  of  an  account  stated/'  (2  Green.  Bv.  Sec.  126.) 
In  this  case  the  account  was  presented  to  defendant^  and  he  not 
only  admitted  its  correctness,  but  promised  to  pay  it. 

The  evidence  in  relation  to  the  amount  of  the  account  was 
properly  excluded.  It  is  not  alleged  in  the  answer  that  there 
was  any  fraud  or  mistake  in  the  original  accounting.  If  the 
pleadings  were  not  Yerified,  the  introduction  of  this  evidence 
might  have  been  proper  under  a  general  denial;  but  this  point 
does  not  arise  in  the  case,  and  we  express  no  opinion  in  regard 
to  it  In  all  cases  where  the  pleadings  are  verified,  every  mat- 
ter of  defense  not  directly  responsive  to  the  all^ationa  of  the 
complaint  must  be  set  up  in  the  answer. 

Judgment  affirmed. 


QOULD  9.  SCANNELL,  Shbbivf,  et  ah. 

Iv  an  action  to  recover  personal  propertj,  to  enable  the  defendant  to  oMala 
the  value  of  the  property  on  Judgment  of  dismissal  against  the  plaintiff  fee 
faUore  to  appear,  the  answer  must  contain  some  alleiation.  orprayer,  ralaF 
tlve  to  the  change  of  possession  from  -defendant  to  pralntltf.  The  Judgment 
of  return  or  yaiue,  is  la  the  nature  of  a  cross  Judgment,  and  meet  henasd 
upon  proper  averments. 

Appeal  from  the  Fourth  District 

The  answer  simply  denies  that  the  defdidant  wiQngfidly  d^ 
tains  the  property,  etc  and  avers  ih&t  it  was  the  property  of 
Lavalle,  against  whonv  the  Sheriff  had  a  writ  of  attachment  is- 
sued in  the  suit  of  Mills  £  Vantine  v.  Lavalh,  and  tfait  the 
property  was  seized  and  held  by  the  defendant,  ScajmeU,  as  Sher- 
iff, in  that  suit 

The  Court  below  found,  among  other  things,  tiiat  said  prop- 
erty was  taken  from  the  possession  of  defendant^  Scannell,  by 
the  Coroner,  by  virtue  oi  the  proceedings  in  this  action,  and  re- 
turned to  tiie  said  Lavalle;  and  ^  that  the  property  cannot  be 
returned  to  the  defendant** 

Pabens  dk  Tracy,  for  Appellant,  cited  Niehersan  T.  OhalterUm  ri 
d.  7  Cal.;  Pr.  Act  Sees-  177,  200, 

John  Reynolds,  for  Bespondent,  dted  Pr.  Act,  SeoSb  177,  MO, 
46,  147,  71. 
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Baldwin,  J.  delivered  the  opinion  of  the  Court — Tbrrt,  C. 
J.  concurring. 

This  action  was  brought  to  recover  certain  personal  property. 
On  the  trial  in  the  Superior  Court,  the  plaintiff  failed  to  appear, 
and  his  complaint  was  dismissed,  and  the  Court  proceeded  to 
render  judgment  for  the  defendant  for  the  value  of  the  property, 
upon  a  special  finding  that  the  same  could  not  be  returned. 
Afterwards,  a  motion  wba  made  in  the  Superior  Court  to  set 
aside  the  judgment,  upon  the  ground  of  some  alleged  irregular- 
ity in  the  manner  of  ascertaining  the  facts.  But  when  this 
motion  came  up  for  hearing,  the  plaintiff  again  failed  to  appear, 
and  the  Court  dismissed  the  motion. 

There  seems  to  be  no  allegation  or  prayer  in  the  answer  in 
respect  to  the  change  of  possession  of  the  property  from  the  de- 
fendant to  the  plaintiff;  and,  therefore,  the  judgment  for  the 
value  was  erroneous.  The  judgment  of  return  is  in  the  nature 
of  a  cross  judgment,  and  there  must  be  some  appropriate  aver- 
ments in  the  pleadings  to  put  in  issue  the  facts  upon  which  the. 
relief  is  given.    The  judgment  was  erroneous  in  this  respect. 

So  much  of  the  judgment  of  the  Court  below  as  dismisses  the 
plaintiff's  complaint  is  affirmed,  but  the  judgment  in  favor  of 
the  defendant  against  the  plaintiff  for  the  value  of  the  property, 
is  reversed.  As  the  plaintiff  below  failed  to  prosecute  his  suit 
or  motion,  and  has  thereby  been  guilty  of  laches,  we  think  the 
costs  of  this  appeal  should  be  paid  by  him. 

Ordered  accordingly. 


HERRICK  9.  HODGES. 

Wnna  om,  harlns  a  claim  to  collect  agreed  with  anotbcr  to  taks  bit  datm 

against  the  common  debtor  and  treat  it  as  bit  own  In  any  suit  brought  for 
the  debt  costs  and  expenses  to  be  shared  pro  rata,  and,  afterwards,  proM- 
cnted  both  claims  to  judgment  in  his  own  name,  and  in  bis  own  name 
bought  the  property  of  the  defendant  on  ezecntlon  sale  and  left  It  with  an 
agent  for  sale,  be  Is  not  liable  to  an  action  for  money  had  and  received,  or 
In  indehitatu9  asmunpait. 
Tot  gross  negligence  or  bad  faith  be  would  be  responsible  la  a  different  focm  of 
action. 

Appeal  from  the  Fourth  District 

The  Court  gave  two  instructiona:  The  link  as  ttated  in  the 
opinion,  and  the  second  as  follows: 
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That,  if  Hodges  bid  in  the  property  for  himsell,  he  would  be 
liable,  as  just  stated;  but,  if  he  bid  for  himself  and  Herrick,  then 
he  would  be  liable  to  Herrick  to  account  to  him  for  Herrick's 
proportion  of  any  amount  realized,  after  deducting  Herrick's 
proportion  of  necessary  expenses;  and  that  Hodges,  as  Herrick's 
agent,  had  no  right  to  dispose  of  the  property  so  bid  in  without 
first  having  authority  from  Herrick. 

Defendant  excepted. 

The  jury  found  for  plaintiff,  nine  hundred  and  twenty  ddllan. 
Judgment  accordingly,  and  defendant  appeals. 
Waller  Jt  Moore,  for  Appellant. 

Eollady  d  Cory,  for  Respondent 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Terry,  C.  J. 

concurring. 

Suit  brought  to  recover  a  sum  of  money  alleged  to  hafe  been 
collected  by  defendant  of  a  firm  of  Towers  ft  Pierce^  in  Hum- 
boldt County,  the  defendant  acting  as  agent  for  the  plaintiff,  and 
which  money  the  defendant  refused  to  pay. 

It  seems  defendant  had  a  large  claim  on  this  firm,  and  waa 
about  going  to  Humboldt,  from  San  Francisco,  to  collect  it 
Plaintiff  had  a  smaller  claim,  and  the  plaintiff  and  defenilant 
agreed  together  that  defendant  should  take  plaintiff*s  claim  and 
treat  it  as  his  own  in  any  suit  to  bcsbrought  for  the  coUectioD  of 
the  debt,  the  plaintiff  and  defendant  to  share  costs  and  expenses 
pro  rata,  but  the  defendant  to  make  no  charge  for  his  personal 
services.  The  defendant  sued  on  his  claim  and  plaintiff's  to- 
gether, and  got  judgment  for  the  segregate  amount  in  hi?  own 
name.  Execution  issued,  and  defendant  bought  in  the  entire 
property  of  defendants  sold  at  execution  sale  under  this  joint 
judgment  for  less  than  the  amount  of  the  entire  judgment.  One 
Quick  was  appointed  agent  to  take  care  of  the  property.  It 
seems  that  the  plaintiff  knew  and  approved  of  these  proceedings. 
It  turned  out  that  this  property  was  involved  in  legal  contPOve^ 
sies  in  Humboldt  County,  so  that  it  was  lost  to  defendant  and 
plaintiff,  and  that  nothing  was  realized  from  these  proceedings. 
Quick,  the  agent,  was  authorized  to  dispose  of  this  property  at 
private  sale.     While  iihis  property  was  in  the  hands  of  Quick, 
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defendant  gave  tiie  plaintiff  an  order  an  R.  H.  Waller^  Eso.  of  San 
IBYanciaco^  for  nine  hundred  and  twenty^five  dollars,  which  would 
have  been  his  proportion  of  the  sum  for  whidi  the  property  was 
bid  in^  if  tiiat  property  had  been  considered  as  cash  to  that  amoont 
This  order  on  Waller  was  in  these  woida: 

'*  Mr.  R.  K  Wallkb:— You  will  please  pay  to  A.  P.  Herrick, 
or  order^  nine  hundred  and  twenty-five  dollarsy  or  .any  part  thereof » 
as  soon  as  it  may  be  remitted  to  you  by  John  Quick,  to  my  credit^ 
but  with  instructions  from  him  that  it  is  to  apply  on  a  claim 
that  the  said  Herrick  assigned  over  to  me  against  Towers  4 
Pierce.  This  is  the  only  paper  by  which  to  show  that  he  has  a 
claim  to  the  above  moneySi 

(Signed)  Willaed  Honosa.^ 

The  Court  charged  the  jury  that,  under  the  evidence  adduced, 
Hodges'  purchase  would  raise  a  prima  facie  case  that  the  five 
thousand  four  hundred  and  ninefy  dollars  bid  by  Hodges  for  the 
property  was  its  value,  and  that  he  would  be  liable  to  Herrick 
for  his  proportion  of  that  amount. 

1.  We  think  the  Court  erred  in  giving  this  charge.  Accord- 
ing to  our  understanding  of  the  matter,  Hodges  was  the  agent  of 
Herrick,  with  full  power  from  Herrick  to  do  with  this  matter  at 
if  it  were  his  own.  It  was  a  sort  of  gratuitous  agoicy  he  under- 
took; but  it  created  an  obligation  to  act  in  good  faith,  and  with- 
out gross  negligence.  But  the  agency  extended  as  well  to  the 
purchase  of  the  property  at  public  sale  as  it  did  to  the  prosecut- 
ing of  the  case  to  judgment.  The  bidding  in  of  the  -profpeartj 
was  a  mere  means  of  securing  the  debt,  it  created  no  obligations 
of  paying  to  Herrick  his  proportion.  Hodges  did  not  hold  as 
owner,  but  as  Trustee  so  far  as  Herrick's  claim  is  concerned. 
Even  if  Hodges  had  no  original  authority  to  bid,  the  subsequent 
aoqoiescence  of  Herrick  was  equivalent  to  that  authority. 

2.  The  second  instruction  is  wrong,  too.  We  think  that  tlie 
tendency  of  the  facts  was,  to  show  that  Hodges  had  power  to 
dispose  of  the  property  without  consulting  Herrick:  Ist  The 
large  measure  of  powers  first  given.  2d.  The  recognition  shown 
of  Quick's  agency.  3d.  The  order  set  out,  which  evidently  con- 
templates that  Quick  should  sell,  and  that  it  was  expected  ha 
sheuld  remit  the  proceeds  to  Waller. 

yot.  XIII.— 28 
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3.  It  seems  to  lis  that  the  plaintiff  has  not  taken  his  proper 
remedy,  if  he  has  any,  if  we  rightly  apprehend  the  true  tendency 
of  the  proofs. 

If  defendant  had  undertaken  this  agency,  he  would  be  bounds 
though  it  were  gratuitously  undertaken,  to  good  faith  and  ordi- 
nary diligence  in  executing  what  he  pretended  to  do;  but  be 
could  not  be  sued  for  money  received  if  he  never  received  any, 
though  he  failed  to  get  it  because  of  his  gross  negligence  or  even 
bad  faith.  If,  in  other  words,  he  neitha:  directly  or  indirectly 
received  nwney  on  account  of  this  agency,  though  he  might  be 
responsible,  in  a  different  form  of  action,  for  his  negligence,  he 
would  pot  be  held  responsible  for  money  had  and  received,  or  in 
the  form  of  indebitatiLs  assumpsit. 

But  the  errors  indicated  are  sufScient  for  the  reversal  of  tbe 
judgment,  whidi  ia  ordered,  and  the  cause  remanded  for  a  new 
triaL 


PATRICK  et  dX.  %.  MONTADBR  $1  aU. 


Ah  ftttaehment  Itaned  before  the  matarltj  of  the  debt,  to  primm  feeie  foM  •• 
*^  n^inst  11  subeeqiient  attachment. 

Toofe  V.  J09eph9on,  (7  Cal.)  overruled. 

Where  goods  were  fraudulently  purchased  by  an  InsolTent,  the  creditor  0if 
attach  before  the  maturity  of  the  debt,  and  other  creditors,  subsequently  a^ 
taching,  cannot  complain  that  the  suit  was  prematurely  brought 

Tbe  debt  in  such  case.  Is  equitably  due,  and  there  being  no  actual  fraad 
against  subsequent  creditors,  they  cannot  be  preferred  In  equity,  eren  If  tbt 
suit  could  have  been  defeated  by  the  debtor  himself. 

Where  a  first  attachment  against  an  Insolyent  Is  set  aside  as  flaudulent  la  t 
suit  brought  by  a  subsequent  attaching  creditor,  to  which  Tarlous  other  at- 
taching creditors,  prior  and  subsequent,  are  parties,  tjie  plaintiff  in  the  salt 
cannot  claim  priority  over  the  attachments  preceding  his,  on  the  groond, 
that  by  his  superior  diligence  the  fraud  haa  been  discovered. 

Buch  a  fund  Is  not  strictly  an  equitable  asset  Thq  prior  attachmenti  be- 
came liens,  in  the  nature  of  a  legal  estate  vested  In  the  Sheriff  for  the  beae- 
fit  of  the  creditors.  Plaintiffs'  costs,  disbursements,  and  eonnael  ftoes,  htm- 
ever,  should  first  be  deducted  from  the  fund  befora  diatributloii. 

Appeal  from  the  Twelfth  District 

SaAdrie  &  Lange,  Grocers  in  San  Francifloo,  fafled  Deoeniber 
1,  1857,  having  been  in  business  about  two  years.  On  that  daj 
Alfred  de  Montader  brought  suit  against  them  in  ^he  Twelfth 
District  G>uTt,  on  their  note  to  him  for  fifteen  thomaaiid  and 
eighty  dollars,  and  attached  their  stock  in  tradei      On  aefenl 
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subsequent  days  ▼arious  other  creditors  also  levied  attachments 
on  the  same  stock.  In  due  time  judgments  by  default  were 
entered  in  favor  of  the  creditors,  and  the  stock  was  sold  for 
about  seven  thousand  dollars,  under  execution  upon  the  judg- 
ment of  De  Montader.  Before  sale,  however,  this  suit  was  in- 
stituted by  plaintiffs,  as  judgment  creditors  of  Sandrie  &  Lange, 
against  nearly  all  of  the  other  judgment  creditors  who  were 
prior  in  time  to  plaintiffs.  The.  object  of  the  suit  is  to  set  aside, 
as  fraudulent  in  fact,  the  judgment  of  De  Montader,  and  as  fraud- 
ulent in  law,  because  suit  was  prematurely  brought,  the  judg- 
ments of  the  other  defendants  —  excepting  only  Howes  &  Co* 
and  Goodwin  &  Go.  The  stock  was  sold,  and  by  stipulation  of 
the  parties,  the  proceeds  left  in  the  Sheriff's  hands  to  abide  the 
final  decree. 

Among  the  creditors,  made  defendants^  Moller  &  Co.,  Mark 
Sheldon  &  Co.,  Bragg,  Bollinson  &  Co.,  and  J.  Paxson,  attached 
on  the  2d  and  3d  of  December,  while  their  debts  were  not  due 
until  the  4th  of  December. 

De  Montader  having  assigned  his  judgment  to  Moller  ft  Co. 
and  Goodwin  ft  Co.  left  the  State,  and  was  not  served  with 
process. 

Upon  the  case  being  called  for  trial  it  was  agreed  that  the 
main  issue  of  fraud  in  the  De  Montader  judgment,  be  tried  by  the 
Court,  and  in  the  event  of  that  judgment  being  set  aside,  that 
the  other  issues  as  to  whether  the  suits  of  Moller  ft  Co.,  Bragg, 
Bollinson  &  Co.,  Mark  Sheldon  ft  Co.,  and.Paxson,  were  not  pre- 
maturely brought,  and  therefore  fraudulent  as  to  the  other  cred- 
itors, be  referred.  Accordingly,  after  trial  by  the  Court,  the  De 
Montader  judgment  was  found  void  as  to  creditors,  and  after 
trial  before  a  referee,  the  judgments  of  the  defendants  above 
named,  were  also  found  void,  and  th^i,  a  motion  for  new  trial 
being  overruled,  a  final  decree  was  entered  directing  the  Sheriff 
to  pay  the  creditors  in  the  following  order,  to  wit:  Howes  ft  Co., 
plaintiffs,  Goodwin  ft  Co.,  and  the  rest  in  tlie  order  of  their  at- 
tachments. The  fund,  however,  did  not  reach  them,  except  a 
small  sum  to  Moller  ft  Co. 

Goodwin  ft  Co.  as  assignees  of  the  judgment  of  De  Mon- 
tader, appeal  from  so  much  of  the  decree  as  sets  it  aside;  and 
Bragg,  SoUinson  ft  Co.  and  Mark  Sheldon  ft  Co.  appeal   from 
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flo  much  of  the  decree  as  poBtpones  them  to  Howes  &  Co.^  Qood- 
win  &  Co.  and  plaintiffs. 

J.  P*  Treadwell,  for  Bragg,  Bollinson  &  Co.  and  Marie  Sheldon 
ft  Co.  Appellants. 

L  The  facts  found  by  the  referee,  and  on  which  the  Court 
below  proceeded,  do  not  warrant  the  decree  postponing  the  at- 
tachments of  the  defendants,  Sheldon  &  Co..  and  Bragg,  Bollia- 
•on  &  Co.  to  the  subsequent  attachments  of  the  plaintiffs,  and  of 
flie  defendants,  Goodwin  &  Co.  and  of  Howes  &  Co. 

Where  goods  are  purchased  on  a  credit^  with  the  fraadulent 
intent  never  to  pay  for  them,  the  seller,  on  discoTering  the 
fraud,  may  treat  the  credit,  or  whole  special  contract,  as  void, 
and  maintain  an  action  immediately,  on  an  implied  assumpsit, 
lor  the  value  of  goods  sold  and  delivered.  {Be  Symant  v.  Uinch- 
wich,  i  £q^  430;  Hogan  v.  Shee^  2  Id.  522;  Camp  v.  Pvlv&r,  5 
Barb.  Sup.  Ct.  R.  92,  93;  Wilson  v.  Force,  6  Johns.  109;  110; 
Bromagim  v.  Throop,  15  Id.  476;  Linningdale  v.  Livingstot^,  10 
Id.  36,, 37;  Richard  v.  Stanton,  16  Wend.  26;  Whdpple  v.  Ihw, 
2  Mass.  418.  As  favoring  this  principle,  see  Ruiz  v.  Norton,  4 
Cal.  3^;  Johnson  v.  Toiten,  3  CaL  343.) 

The  authority  of  these  cases  has  not  been  uniformly  followed 
to  their  full  extent,  and  there  are  conflicting  decisions.  It  ii 
held  by  all  the  cases,  however,  <2iat  if  the  goods,  so  fraudulently 
purchased,  have  been  sold  by  the  vendee,  which  is  the  ease  here, 
an  action  for  money  had  and  received  may  be  immediately  brought 
and  maintained. 

The  present  suit  seeoi#  to  be  grounded  on  this,  that  Sheldon 
A  Co.  and  Bragg,  Rollinaon  &  Co.  did  not  count  ri^t  against 
Sandrie  &  Lange;  that  they  should  have  coimted  in  assumpeit 
for  money  had  and  reoeived^  not  in  aasompait  for  the  value  of  goods 
sold  and  delivered. 

^  It  is  well  settled  fliat  a  afaranger  cannot  interfere  upon  the 
groundi  of  irregularity.  When  the  contest  is  between  creditors, 
all  the  equities  are  in  favor  of  the  most  diligent  The  subse- 
quent execution  or  attachment  creditors  can  daim  no  equitable 
relief.  If  the  proceedings  of  the  prior  creditor  are  not  void,  but 
voidable,  the  defendant  cm  alone  object''  (Dis^  ▼•  Follodc/S 
Cal.  573.^ 
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This  case  is  not  within  the  rule  laid  down  in  Taaffe  ▼.  Jowph^ 
son,  (7  Gal.  855^)  becanse  there  the  defendant  knew  the  debt  he 
sned  on  was  not  dne;  and  here  the  debt  was  fraudulently  con- 
tractedy  a  fact  not  existing  in  that  case. 

But  that  case  is  not  law.  The  principle  of  Dana  ▼.  Sianfwrd, 
(10  Cal.  277,)  is  against  it  So  with  the  Practice  Act  authorizing 
confession  of  judgment  on  a  debt  not  due. 

n.  The  plaintiffs  now  contend  that  they  are  entitled  to  be 
preferred  to  Sheldon  ft  Co.  and  Bragg,  Eollinson  ft  Co.  though 
the  attachments  of  the  latter  were  not  fraudulent! 

The  priority  of  payment  out  of  equitable  assets  sometimes,  in 
some  States,  allowed  ibe  creditor  first  discovering  them  and  filing  a 
creditor's  bill,  is  never  extended  to  legal  assets  that  may  be  reached 
by  execution  at  law. 

Such  priority  is  never  extended  to  oust,  or  have  priority  over, 
an  existing  prior  lien  at  law  —  such  as  that  of  the  prior  attach- 
ments of  Sheldon  ft  Co.  and  Bragg,  Eollinson  ft  Co.  on  the  same 
property,  in  this  case. 

Montader's  judgment  was  "utterly  void,'*  at  law,  by  the  stat- 
ute against  fraudulent  conveyances.  The  Sheriff  might  have  so 
treated  it,  and  have  appropriated  the  proceeds  of  the  property 
of  the  junior  attachments  of  the  Appellants,  and  then  returned 
it  nulla  iona.  And  then,  to  an  action  for.  a  false  return,  the 
Sheriff  might  have  pleaded  the  fraud  and  facts,  as  a  defense.  (4 
Wend.  111^  and  5  T.  R  there  cited.)  Equitable  assets  are  only 
such  as  cannot  be  reached  without  the  interposition  of  a  Court 
of  Equity. 

But  the  principle  of  a  priority  of  payment  contended  for  by 
plaintiffs,  is  not  recognized  at  all,  as  a  doctrine  of  general  equity 
jurisprudence;  nor  a  limitation  on  the  rule  that  equality  is  equity. 
(1  Story  Eq.  Jur.  Sees.  653,  654;  8  Cal.  167;  2  Paige,  568.) 

Harmon  S  Labati,  for  Appellant^  Goodwin  ft  Co.  argued,  iimt 
the  finding  of  the  Court  below,  that  the  De  Montader  judgment 
was  fraudulent  in  fact,  was  against  evidence. 

Hoge  di  Wilson,  for  Plaintiffs. 

1.    Can  a  creditor  bring  an  action  for  goods  sold  and  delivered 
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before  the  term  of  credit^  expressly  agreed  to,  has  expired,  on 
the  ground  that  tiie  purchase  ftoin  him  was  a  fraudulent  one? 

I.  We  maintain  the  negatiTe  of  the  first  question  on  the  fol- 
lowing points  and  authorities : 

The  actions  of  the  Appellants  against  Sandrie  &  Lange,  could 
not  be  maintained  on  the  special  contract  made  between  Hie 
parties,  for  the  term  of  credit  had  not  expired.  They  could  not 
be  maintained  upon  implied  agreements,  because  no  agreement 
is  implied  when  there  is  an  express  one.  An  action,  therefore, 
for  goods  sold  and  delivered,  could  not  be  maintained  at  alL 

The  fraud  did  not  render  the  contract  void,  but  only  voidable, 
and  that  at  the  election  of  the  vendor;  but  if  he  elected  to  avoid, 
it  must  be  in  toto.  He  cannot  af&rm  the  sale  in  part  and  disaf- 
firm it  in  part.  If  disafSrmed  in  toto,  then  the  goods  became  re* 
invested  in  the  vendors,  and  they  could  bring  trover  or  replevin. 
But  they  cannot  set  up  the  fraud  to  avoid  the  express  contiect 
of  sale,  and  then  waive  the  fraud  and  set  up  an  implied  contract 
of  sale.  (Ferguson  v.  Carringtan,  9  Bam.  &  Cress.  69;  17  Eng. 
C.  L.  R.  36,  S.  C.  14  B.  C.  L.  661;  Strutt  v.  Smith,  1  Cromp.,  M. 
&  R.  Exch'r,  312;  Bradbury  v.  Anderton,  1  Id.  490;  Chit  on  Con 
408;  Reed  v.  Hutchinson,  3  Camp.  362;  Selway  v.  Fogg,  6  Mee.  A 
Wels.  86;  Saratoga  &  Schenectady  B.  B.  Co.  v.  Row,  24  Wend.  76; 
Hogan  v.  Shroh,  24  Id.  460-461;  same  doctrine,  Thompson  v. 
Bond,  1  Camp.  4.) 

Galloway  v.  Holmes,  (1  Doug.  Mich.  830,)  is  a  late  case,  and 
contains  a  lengthy  review  of  the  whole  subject  and  the  authori« 
ties.  (Mason  v.  Bovet,  1  Denio,  74;  Chit  on.  Con.  680;  AlktirB 
V.  Whitney,  1  Hill,  484;  S.  C.  4  Denio,  658;  S.  C.  1  Com.  311, 
312.  See,  also,  Linn  v.  O'Hara,  2  E.  D.  Smith,  669;  Minium  v. 
Main,  3  Seld.  227;  Lamerson  v.  Marvin,  8  Barb.  18;  Oibson  v. 
Moore,  7  B.  Monroe,  95;  Hardwich  v.  Forbes,  1  Bibb,  213; 
Hunt  V.  SUk,  5  East,  449;  Devendorf  v.  Beardsley,  23  Barb.  661; 
Mattewan  v.  Bentley,  13  Id.  646;  Butler  V.  Hildreth,  6  Met  61; 
Jennings  V.  Oage  et  ah  13  III.  612;  Burchanan  v.  Harney,  12  Id. 
338;  Wheaton  V.  Baker,  14  Barb.  694;  Chitty  on  Con.  681,  and 
cases  cited ;  Lloyd  ▼.  Brewster,  4  Paige,  637 ;  Butler  v.  HOdreih, 
6  Met.  51.  See  Fisher  ▼.  Tredenhall,  21  Barb.  84;  Campbell  v. 
Fleming,  1  Adol.  &  El.  40.)     Where  goods  are  obtained  by  tort,  to 
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entitle  the  plaintiff  to  sue,  ex  contractu,  tiie  goods  must  be  sold 
and  tnmed  into  nuoney  and  the  action  for  money  had  and  re- 
ceived must  be  brought  (Jones  v.  Hoca^,  6  Pick.  285-290.  See, 
also,  Rowley  v.  Bigelow,  12  Id.  312;  Ayres  v.  Hewitt,  19  Me.  283; 
Minium  v.  Main,  3  Seld.  227.)  "  The  party  who  claims  rights 
resting  upon  a  rescission  (of  a  contract),  must  show  facts  estab- 
lishing the  rescission  of  the  contract."  {Wheaion  v.  Baker,  14 
Barb.  697-601;  Oreen  v.  Russell,  5  Hill,  183.) 

Here,  not  a  fact  going  to  the  election  to  rescind  was  proven 
by  defendants.  If  the  injured  party  ''have  a  knowledge  of  the 
fraud,  he  will  be  presumed  to  acquiesce  if  he  takes  no  steps,  but 
sleeps  on  his  rights.'*  (Edmunds  v.  Eildreth,  16  111.  216;  Canal 
y.  Potter,  1  Walk.  Mich.  13,  373;  Boyce  Exrs.  v.  Orundy,  3  Pet 
215;  WJiitney  v.  Allaire,  4  Denio,  669.) 

The  only  cases  to  the  contrary  of  the  positions  above  taken 
seem  to  be  De  Symons  v.  Minchwinck,  (1  Esp.  N.  P.  480)  ;  Eogan 
V.  Shee,  (2  Id.  522) ;  WHson  v.  Force,  (6  Johns.  110,)  and  Arnold 
V.  Crane,  (8  Id.  81.)  The  earliest  case  is  the  one  first  quoted, 
and  is  the  authority  on  which  the  two  New  York  cases  rest 
De  Bymons  v.  IHncliwinch  is  discussed  in  Bradbury  v.  Anderton, 
(1  CronL,  Mee.  &  Rose.  490,)  and  it  is  there  said  by  Park,  B.  that 
^that  case  has  been  overruled,  and  the  principle  is  weU  estab- 
lished, that  where  there  is  an  express  contract  between  two  par- 
ties, the  law  will  not  imply  another.**  In  Chitty  on  Contracts, 
408,  Note  (i),  it  is  said:  De  Symons  T.  Minchwinck,  (1  Esp.  430,) 
is  no  longer  law.*'  It  was  decided  in  1795,  and  Hogan  v.  Shee  in 
1797;  but  the  whole  current  of  English  authorities,  ever  since, 
is  the  other  way,  and  Ferguson  &  Carrington,  (9  Bam.  &  Ores. 
59,)  is  followed  as  settled  law.  Amoldy.  Crane,  (8  Johns.  81,  82,) 
is  decided  on  the  authorily  of  Wilson  v.  Force,  (6  Id,  110,)  and 
the  latter  cases  in  Espinasse. 

n.  A  subsequent  attaching  creditor  can,  by  bill  in  chancery, 
have  the  attachments  thus  imjiroperly  brought  set  aside.  (Drake 
on  Attach.  Ch.  39,  p.  771  and  cases  cited ;  McClung  y.  Jackson,  6 
Grattan,  96 ;  Smith  v.  Oottinger,  3  Geo.  140 ;  Brown  v.  Chancy,  1 
Id.  410,  and  cases  cited;  Drake,  775  to  end;  Briggs  v.  French,  % 
Sum.  254 ;  White  v.  Williams,  1  Paige.  502 ;  Chappel  v.  Ohappel, 
2  Kern.  215;  Gates  v.  Johnson,  3  Barr,  55;  Bums  v.  Morse,  9 
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Paige,  109 ;  Oriswold  v.  Stewart,  4  Cow.  469 ;  Proctor  v.  Johnson, 
2  Salk.  600;  Ryan  v.  Daiey,  6.  Gal.  238;  Bums  7.  Morse  et§l,i 
Paige,  108;  Chwppel  7.  Chappel,  2  Eem.  216;  Too^e  v.  Josepheon, 
7  Cal.  356;  illvartfs  v.  fmmian.  Id.  603;  5t0ar^  v.  HmUU,  8  Id. 
128,  129;  and  Seligman  v.  JToZlbmAn^  Id.  216.) 

III.  RespondentB  are  entitled  to  prioritjr,  becanise  by  tiieir 
diligence  the  property  has  been  saved  from  the  judgment  of  De 
Montader. 

The  Appellants  say  that  they  had  a  lien  at  kw^  and  that  the 

lemoval  of  the  fraudulent  judgment  was  not  necessary  to  their 

protection;  that  De  Montader's  judgment  ''was  utterly  Toid  at 

law,''  and  that  it  might  have  been  treated  as  such  at  law;  that 

''equitable  assets  are  only  such  as  cannot  be  reached  without 

the  interposition  of  a  Court  of  Equity/'    Hie  counsel  forget^ 

that  other,  parties  than  De  Montader  and  Sandrie  &  Lange  had 

an  interest  in  that  judgment;  that  it  had  been  assigned  to  Mol- 

I  ler  &  Co.  and  to  Qoodwin  ft  Go.  who  set  it  up  as  good  and  valid. 

I  Their  rights  could  not  be  disposed  of  at  law.     (Smith  v.  Wright, 

6  Black.  561;  Lawrence  T.  Lane,  4  Oilman,  861.)    Here  then  is  a 

I  necessary  resort  to  chanoery  to  settle  the  whole  question.    The 

,  plaintiffs  here  first  filed  their  bill,  and  haying  by  their  superior 

I  diligence  saved  the  whole  assets  in  dispute,  they  are,  upon  all 

[  principles  of  equity,  entitled  to  priority  of  payment     (Pierson 

I  et  al,  v.  Roll  et  at.  3  Scam.  HL  liS;  Baker  y.  Bartol,  6  GaL  486; 

Page  v.  O'NM,  12  Id.) 

Baldwin,  J.  delivered  tiie  opinion  of  tiie  Court  —  Fblp^  J. 
and  Terry,  C.  J.  concurring. 

Bill  filed  to  subject  the  proceeds  of  certain  goods  to  the  plain- 
tiff's claim,  he  being  an  attaching  and  judgment  creditor  of  de- 
fendants, Sandrie  &  Lange.  One  Mbntader  had  procured  at- 
tachment on  a  large  debt  claimed  to  be  due  from  these  last  de- 
fendants. The  bill  charges  that  this  debt  was  simulated;  the 
referee  and  the  Court  below  find  that  it  was.  There  was  a  good 
deal  of  conflicting  proof  on  the  trial.  The  counsd  for  the  rep- 
resentatives of  this  claim  have  made  a  very  plausible  and  forri- 
Ue  argument,  impeaching  the  propriefy  of  the  finding  that  the 
daim  of  Montader  was  fraudulent    But  it  ia  not  our  habit  to 
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review  the  evidence  on  questioDfl  of  fact,  and  especially  in  cases 
of  fraud,  where  the  result  depends  upon  various  considerations, 
of  greater  or  less  force,  to  be  found  in  the  conduct,  dealings, 
and  relations^  of  the  parties,  and  various  circumstances,  tendii^ 
with  more  or  less  directness,  to  prove  or  repel  the  ascription  of 
fraud. 

It  is  claimed  by  the  plaintiff  that  the  attachments  of  Sheldon 
&  Co.  and  Bragg,  Bollinson  &  Co.  are  fraudulent  as  against  the 
plaintiff's  attachment.  The  nuain  ground  of  this  charge  is  that 
these  attachments  issued  upon  accounts  for  goods  which  were 
due  on  the  4th  of  December,  when  the  attachments  issued  two 
days  before.  The  examination  which  we  have  given  the  author- 
ities convinces  us  that  an  attachment  is,  at  least,  prima  facie, 
void  as  against  another  attachment,  when  the  first  is  issued  be- 
fore the  maturity  of  the  debt  The  authorities  collected  in 
Brake  on  Attachment,  775,  et  seq.  sustain  the  doctrine  laid  down 
by  the  author.  The  cases  of  Pierce  v.  Jackson,  (6  Mass.  ^44) ; 
Smith  v,  GetUnger,  (3  Kelly,  146) ;  and  Walker  v.  EoberU,  (4 
Bichardson,  591,)  especially,  are  in  point;  though  the  force  of 
the  last  case  is  somewhat  impaired  by  ihe  fact  that,  in  South 
Carolina,  a  judgment  in  attachment  has  only  the  effect  of  liqui- 
dating the  debt  and  establishing  the  demand.  The  ground  upon 
which  the  decision  is  placed  is  the  fraud;  or,  as  Chief  Justice 
Parsons  says,  in  the  Massachusetts  case:  '^The  attempt  is 
against  law,  and  a  fraud  on  the  other  creditors,  for  whom  some 
remedy  ought  to  be  provided.  If,  therefore,  the  plaintiff,  when 
he  caused  the  attachment  to  be  made  on  his  writ,  had  no  cause 
of  action,  he  cannot  claim  the  benefit  of  his  attachment  agaiiist 
A  creditor  having  a  good  cause  of  action. ' '  Felt  on  v.  Wadsworth  ( 7 
Cushing,  587),  is  still  more  emphatic.  In  that  case  the  previous 
decisions  of  tixe  Supreme  Court  of  Massachusetts  are  reviewed. 
The  Court  say:  "The  actual  fraud  is  the  essentiiU  element  in 
the  case,'*  and  proceeding  further,  hold  this  language :  "  Tht^ 
case  of  Pierce  v.  Partridge,  is  expressly  put  upon  the  same  prin- 
ciple as  that  upon  which  Fairfield  v.  Baldwin  was  decided.  If 
appears,  therefore,  that  it  was  not  the  intention  of  the  Court  to 
adopt  any  principle  in  Pierce  v.  Partridge,  different  from  that  in- 
volved- in  Fairfield  v.  Baldwin.  Nor  does  it  appear  that  in  Pierce 
V.  Partridge  the  Court  intended  to  extend  tiie  principle  of  the 
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case  of  Fairfield  v.  Baldmn;  but,  on  the  contrary,  the  case  of 
Pi$ree  v.  Partridge  is  expreesly  declared  to  be  within  the  prin- 
ciple of  the  case  of  Fairfield  v.  Baldwin.  Both  these  cases^ 
therefore,  were  decided  on  the  groxuid  of  fraud,  and  it  is  diflS- 
cnlt  to  see  on  what  other  ground  a  party  conld  be  deprived  of 
a  just  debt  The  judgments  in  favor  of  the  plainti£b  were  de- 
clared invalid  because  they  were  fraudulent,  and  were  made  the 
means  of  defrauding  others.^ 

In  the  case  of  Gushing,  the  party  took  jud^ent  on  his  attach* 
ment  for  too  much.  The  Attorney  did  this  by  mistake.  Within 
thirty  days  after  the  issuing  of  the  execution  he  went  to  the  de- 
fendant and  offered  to  correct  the  error.  It  was  held  that  tiiis 
mistake  did  not  avoid  the  debt  or  writ. 

2  Eeman,  215,  recognises  the  same  doctrine. 

The  case  of  Taaffe  v.  Jaeepkson,  (7  Gal.  355,)  is  directly  opposed 
to  the  case  in  7  Gushing,  and,  we  think,  to  reason  and  the  great 
weight  of  authority.  The  arbitrary  presumptions  which  the 
Gourt  draw  from  the  facts  in  the  case  seem  to  us  unauthorised, 
when  applied  to  the  question  of  fraud  in  fact  According  to  that 
case,  if  a  man  should  happen  to  take  a  judgment  for  ten  dollars 
too  much  on  a  claim  for  ten  thousand  dollars,  it  would  be  a  con- 
clusive proof  of  fraud  and  avoid  the  judgment 

If  these  claims^  therefore,  stood  on  this  fact  alone,  unexplained, 
there  would  be  no  doubt  that  the  plaintiffs  could  hold  these  at- 
tachments to  be  mere  fraudulent  obstructions  to  his  right  Bat 
the  referee  finds,  and  so  the  proof  seems  to  be,  that  there  was 
fraud  on  the  part  of  these  debtor  defendants  in  contracting  Qieoe 
debts;  that  the  defendants  were  insolvent,  and  bought  the  goods 
without  any  intention  of  paying  for  them;  and  many  factB  are 
offered  to  show  this.  It  may  be  true,  as  argued  by  Bespondenf 8 
counsel,  that  this  fact  gave  the  plaintiffs  in  those  suits  no  1^ 
cause  of  action  until  the  maturity  of  the  debt  as  fixed  by  the 
contract;  that  is,  that  no  suit  could  be  brought  for  the  goods  as 
on  a  contract  of  sale,  except  according  to  the  terms  of  the  con- 
tract Many  respectable  authorities  hold  the  contrary,  though, 
probably,  the  weight  of  authority,  and,  certainly,  a  very  strong 
technical  reason,  favors  the  proposition  as  the  learned  counsel 
states  it  But  there  can  be  no  doubt  that,  in  morals  and  con- 
science, this  money  was  due  from  the  defendants  to  these  plain- 
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tiffs  in  attachment;  there  is  neither  shoving  nor  presnmption 
that  the  goods  were  not  of  the  value  for  which  they  sold.  There 
is  some  proof  in  the  record,  too,  that  these  goods  had  been,  sold 
by  the  def endants,  and  the  money  receiyed,  though  this  is  not  so 
found  by  the  referee.  But  that  this  debt,  represented  by  the  at- 
tachments and  judgments,  was  equitably  due  at  the  time  of  the 
suing  out  of  the  attachment,  we  think  clear.  It  may  be  true  that 
if  the  defendants  had  chosen  to  plead  a  technical  rule  of  law,  the 
action  in  its  present  form  might  have  been  defeated.  But  we  do 
not  see  what  obligation  rested  on  the  defendants  to  make  this 
plea,  or  how,  if  they  did  not  choose  to  do  so,  third  persons  can 
con:«  lain.  There  was  no  fraud  in  the  plaintiffs  trying  to  re- 
cover the  money  for  goods  of  which  they  have  been  defrauded. 
Nor  was  there  fraud  in  defendants  suffering  judgment  to  go 
when  they  justly  owed  the  money.  If  they  had  confessed  judg- 
ment for  this  money,  we  suppose  no  man  could  have  imputed 
fraud  to  them  in  the  confession,  unless  it  be  held  that  it  is  fraud- 
ulent to  pay  a  creditor  whom  the  debtor  has  deceived  and  de- 
frauded, ihe  value  of  the  property  of  which  he  has  cheated  him. 
The  objection  of  the  plaintiffs  here,  then,  would  seem  to  be 
directed  to  the  form  of  the  action  of  these  plaintiffs  against  the 
common  debtors,  rather  than  against  the  substance  of  their  act 
But,  as  we  said  before,  &e  only  valid  cause  of  complaint  of  these 
plaintiffs  against  the  attachment  assailed  is  for  the  fraud,  which 
may,  to  be  sure,  be  shown  prima  facie  to  exist,  when  the  note  is 
piematurely  sued  on,  but  which,  we  apprehend,  would  be  rebut- 
ted when  it  was  shown  that  the  debt  was  really  presently  due, 
in  justice  and  equity.  We  think  it  would  be  holding  the  rule 
with  great  rigor  to  decide  that  in  such  a  case  as  this,  where 
many  of  the  most  respectable  authorities  hold  the  suit  properly 
brought,  even  according  to  the  strictest  rules,  and  when,  in  fac^ 
this  sum  was  due,  at  the  time  of  the  attachments,  in  conscience, 
and  even,  perhaps,  at  law — though  recoverable  in  a  different 
way,  the  plaintiffs  below  should  lose  their  debts,  because  they 
have  mistaken  the  particular  form  of  remedy  which  they  should 
have  adopted.  Having  obtained  a  lien  for  a  just  debt,  a  Court 
of  Equity,  when  they  have  been  summoned  before  it,  when  there 
is  no  proof  of  actual  fraud,  would,  according  to  its  known  h'beral 
eoune  ot  procedure,  permit  them  to  hold  it.    The  plaintiffs  here 
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asking  equity  must  do  it,  and  it  is  oalj  upon  the  ground  of 
actual  fraud  that  chancery  usually  holds  void  the  contracts  or 
liens  of  creditors  in  &vor  of  junior  creditors  or  purchasers. 

It  is  contended  that  the  plaintifiEs  here^  by  virtue  of  their  sa- 
perior  diligence^  haye  gained  priority  over  the  claims  of  these 
Appellants.  But>  we  think,  the  rule  cannot  be  invoked  in  this 
case.  There  are  not,  strictly,  equitable  assets,  discovered  by 
these  plaintifiEs,  and  only  to  be  reached  in  equity.  The  Appel- 
lants had  a  11^  by  virtue  of  their  levies,  subordinate  only  to  otiier 
prior  liens.  It  was  in  the  nature  of  a  legal  estate  vested  in 
the  SherifiF  for  their  benefit.  But  a  short  time  elapsed  after  their 
levy  before  the  filing  of  this  bill.  They  were  not  asked  to  go  in 
with  the  plaintifiEs  to  set  aside  this  frandnlent  attachment  of  Mon- 
tader.  They  had  shown  nothing  like  abandonment  of  their  right 
to  subject  these  goods  in  priority  to  the  plaintiffs.  The  plain- 
tifiEs have  bronght  them  into  Comrt  as  parties  to  this  proceeding. 
The  efiEect  of  the  bill  is  to  marshal  these  assets  and  distribute 
ihem  according  to  the  rights  of  the  several  parties  before  the 
Court.  The  necessary  parties  and  the  necessary  pleadings  were 
made.  We  do  not  see  why  a  final  decree  could  not  be  rendered 
in  equity,  which  delights  in  closing  litigation,  and  abhors  multi- 
plicity of  actions  —  settling  all  the  rights  and  equities  of  the  par- 
ties. The  plaintifiEs'  reasonable  oosts,  disbursements,  and  coun- 
sel fees,  should  be  first  deducted  from  the  fund  recovered,  and 
the  balance  distributed  as  we  have  indicated. 

The  judgment  will  be  reversed  and  remanded  for  a  decree 
according  to  the  principles  of  this  opinion. 

Ordered  aeoordingly. 


HYMAN  V.  READ. 

BoTAL  grantt,  msde  at  the  solldtatloii  of  the  grantee,  are  to  be  eonstnied 

liberally  for  the  Klnj;.  But,  when  made  e*  «i«n>  motu  regit,  the  oonstnictloe 

Is  tn  favor  of  the  grantee. 
LeglsIatlTe  granta  are  to  be  constmed  liberal^  In  faror  of  the  grante^. 
The  Act  of  March,  1851,  commonly  called  the  San  Francisco  Water  Lot  Aet» 

ahonld  be  eonstmed  favorably  to  the  city,  and  Includea  all  land  within  the 

bonndarlee  fixed  by  the  annrev  referred  to  In  the  Act 
Nothing  in  the  Act  of  May.  1851.  indicates  any  intention  on  the  part  e(  Cht 

Legislature  to  exclude  the  public  slips  from  the  Act  of  March. 
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EJeotment  for  a  lot,  being  part  of  what  was  formerly  known 
«8  the  City  Slip,  botmded  by  Clay,  Davis,  and  Sacramento  streets 
and  the  waters  of  the  bay,  in  the  city  of  San  Francisco. 

It  is  deemed  nnnecessary  to  state  the  facts.  The  whole  con- 
trover^  was  as  to  the  construction  of  the  Act  of  March,  1851, 
known  as  the  Water  Lot  Act,  relative  to  San  Francisco,  and  the 
Act  of  May,  1851,  referred  to  in  the  opinion.  And  the  question 
was,  whether  the  title  to  what  are  called  "slips,'*  that  is,  water 
Iota  snrrotmded  on  three  sides  by  wharfs,  etc.  and  opening  out 
into  the  bay,  and  not  divided  into  "lots,"  technically  speaking, 
at  the  time  of  the  passage  of  the  Act  of  March,  1851,  vested  nnder 
that  Act  in  the  city  of  San  Francisco,  or  whether  those  "slips" 
remained  the  property  of  the  State,  snbject  to  sale  xmder  tiie  Act 
of  May  18th,  1853,  appointing  Commissioners  to  sell  the  State's 
interest  in  the  water  lot  property  in  San  Francisco,  and  the  Act 
of  May  1st,  1855,  supplementary  thereto. 

Plaintiff  claimed  nnder  the  Act  of  1855;  defendant  under  the 
city  through  the  Act  of  March,  1851. 

Defendant  had  judgment,  and  plaintiff  appeals. 

R09dmf$m,  for  Appellant. 

The  flift  section  of  the  Act  of  1861,  is  devoted  exclusively  to 
a  description  of  tiie  property,  and  I  direct  particular  attention  to 
the  salient  points  of  description.    The  points  are  — 

Ist  AU  the  lots  of  land. 

2d.  According  to  the  survey  of  the  city. 

8d.   According  to  the  map  of  the  same. 

4th.  Are  known  and  designated  as  the  San  Francisco  Beach 
and  Water  Lots.  By  the  second  section  of  the  Act,  ''  the  use  and 
occupation  of  all  the  land  described  in  the  first  section,**  is  granted 
to  the  city  for  ninety-nine  years. 

What  is  ''the  land  *'  described,  and  made  the  subject  matter  ex- 
clusively in  the  first  section? 

It  is  beyond  depute,  "the  beach  and  water  lots,  according 
to  the  survey  and  the  map."  Then  the  question  arises,  can 
the  strip  which  has  been  described  pass  under  the  denomina- 
tion of  "lot  of  land?'*  Upon  examining  the  map  it  will  be 
seen,  that  all  the  property  within  the  Mnes  described  in  the  Act 
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of  1851  is  divided  and  subdivided  iato  lots  of  different  fiizes, 
with  the  exception  of  the  space  occupied  by  this  slip-  Now,  it 
is  clear,  upon  authority  and  principle,  that  the  map  mxmt  be 
taken  not  only  as  explanatory  of  the  grant,  but  as  a  part  of  it 
(Lincoln  v.  WUder,  29  Maine,  169 ;  Davis  v.  Bainsford,  17  Mass. 
207;  Sutherland  v.  Jackson,  32  Maine,  80;  Blaks  v.  Doheriy,  5 
Wheat.  359.)  The  city  took  '^lots'*  according  to  the  map. 
What  is  a  lot?  The  rule  is  to  give  to  words  the  meaning 
which  is  commonly  accepted.  This  word,  as  applied  to  land,  is 
purely  an  American  application.  Webster  is  the  only  orthoepist 
who  mentions  the  sense  in  which  it  is  used  in  this  oannecfaon. 
He  says:  "In  the  United  States  a  piece  or  division  of  land;" 
and  he  illustrates  it  thus:  '^  So  we  say,  a  man  has  a  lot  of  land 
in  Broadway,  or  in  the  meadow;  he  has  a  lot  on  the  plain,  or  on 
the  mountain;  he  has  a  home-lot,  a  house-lot,  a  wood-lot.'* 

Now,  in  the  Act  of  1851,  the  Legislature  speaks  of  pieces 
and  subdivisions,  as  shown  upon:  the  map,  as  commonly  and 
universally  recognized  as  lots,  according  to  American  usage, 
and  only  of  such  as  were  so  recognized.  If,  therefore,  any  por- 
tion of  it  would  not  in  common  parlance  be  called  a  ''lot  of 
land,"  it  cannot  be  deemed  within  the  description.  Besides,  if 
they  intended  to  grant  all  the  land  independent  of  its  apparent 
subdivisions  on  the  map,  how  easy,  indeed  how  muA  easier,  it 
would  have  been  to  have  done  so.  For  the  Act  describes  two 
lines,  an  interior  or  land  line,  and  an  exterior  or  water  line. 
How  simple  it  would  have  been  to  grant  all  the  land  lying  with- 
in these  two  lines,  instead  of  ^*  the  San  Francisco  Beach  and  Water 
Lots,  according  to  the  survey  and  the  map  of  said  city  on  file  in 
the  Recorder's  oflSce.'* 

Again:  Something  is  due  to  contemporaneous  legislative  ex- 
position. About  one  month  after  the  passage  of  the  above 
named  Act,  the  same  Legislature  passed  another  Act  entitled 
^^An  Act  in  relation  to  the  City  of  San  Franciaco.**  (See  Acts 
of  1851,  311.)  This  has  been  commonly  called  ''the  Second 
Water  Lot  BilL"  Its  first  section  gives  ihe  ci^  the  right  to 
construct  wharfs  at  the  ends  of  streets,  etc.  The  second  sec- 
tion relinquishes  the  right  of  the  State  to  the  beach  and  water 
lot  property,  upon  the  express  conditions  that  the  city  shall 
con:^m  the  titles  to  lots  granted  by  Justices  of  the  Peaces  and 
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it  confirms  them  on  behalf  of  the  State,  and  doaes  with  this 
proTision:  '^that  this  Act  shall  not  be  conatnied  as  oonfirming 
grants  to  the  property  known  as  the  Public  Slip,  bounded  by 
Davis,  Clay,  and  Sacramento  streets.'* 

I  insist,  therefore,  that  the  Legislature  disclose  by  this  pro- 
viso, that  they  knew  of  the  existence  of  this  property  and  its 
uses  as  a  slip,  and  did  not  know  it  as  a  lot  of  land ;  and  the  in- 
ference is  irresistible,  that  as  they  excluded  it  fioni  passing  for 
the  purposes  of  the  second  Act^  they  never  intended  it  should 
pass  by  the  first  Act 

I  invoke  another  rule  of  instruction,  to  wit:  that  grants  by 
the  sovereign  must  be  construed  most  beneficially  for  the  sov- 
ereign. (2  Black.  347;  Canal  Co.  v.  Wheely,  2  Bam.  &  AdoL 
792;  Hall  Dock  Go.  v.  La  March,  8  B.  &  C.  61;  Canal  Co.  v. 
Hastier,  1  B.  C.  424;  U.  B.  v.  Arredondo,  6  PeL  738,  and  author- 
ities cited;  Charles  R.  Bridge  v.  W.  Bridge,  11  Pet  646;  Mayor 
V.  The  0.  &  P.  R.  R.  Co.  26  Penn.  365 ;  McLeod  v.  Burroughs,  9 
Geo.  213;  Totonsend  v.  Brown,  4  Zabr.  80;  Plank  Road  V.  Elmor, 
1  Stock.  754;  8  Porter  9.) 

Again;  Land  does  not  pass  aa  appurtenant  to  other  land;  it 
must  pass  only  by  its  own  description  in  the  deed.  {Cole  V. 
Haynes,  22  Vt  588;  Chinaweth  v.  Haskell,  8  Pet  96;  Siaie  v. 
Clements,  32  Maine,  297.) 

Hoge  &  Wilson,  for  Bespondent 

The  phrase  ^  Beach  and  Water  Lots,'*  was  the  cammtm  desig- 
nation of  all  the  lands  on  the  east  part  of  San  Francisco,  be- 
tween Point  Rincon  and  Fort  Montgomery,  fnwn  1847,  down 
to  the  passage  of  the  Act  of  March,  1851.  (See  the  Eeamy 
Grant;  Captain  Halleck's  report  as  Secretary  of  State  to  (Gov- 
ernor Mason,  made  before  the  land  was  divided  into  what  are 
strictly  city  "lots;**  also,  the  survey  made  by  the  City  Surveyor 
in  1847,  when  Bryant  was  Alcalde.) 

These  surveys  left  undivided  into  town  lots,  within  the  boun- 
daries of  the  Water  Lot  Act  of  1851,  and  lying  in  larger  lots  or 
blocks,  the  following  lands,  viz:  All  east  of  Front  Street,  be- 
tween Vallejo  and  Pacific;  all  east  of  Davis,  between  Pacific 
and  Jackson;  all  east  of  Front,  between  Jackson  and  Washing- 
ion;  all  east  of  Drumm,  between  Washington  and  Clay;  all  east 
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of  DayiB,  between  Clay  and  Sacramento;  two  fiactional  blocks, 
and  one  amatt  block,  off  Bincon  Point;  and  alao,  all  the  land 
covered  wiih  water,  nearly  two  milee  in  length,  from  the  siie  of 
Fort  Montgomery  toward  the  Oolden  date,  and  a  like  trad  obout  a 
mile  in  length  from  Rincon  Point  south  to  Mission  Creek.  None  of 
these  tracts  were  divided  into  tiiose  mnaU  subdivisions  caUei  town 
lots. 

Prior  to  the  first  Water  Lot  Aet>  and  in  the  early  aettlement 
of  San  Francisco,  great  doubt  eziated  as  to  the  rights  of  the 
town  and  the  powers  of  the  (^cers  of  the  goYemment.  Gen- 
eral Kearny,  conceiying  himself  to  have  the  powe^*  as  Qovernor, 
clearly  intended  to  cede  to  the  town  the  entire  balk  of  ihe  o?eT- 
flowed  land  between  Einoon  Point  and  Fort  Montgomery,  which 
would  make  a  line  about  like  or  near  the  present  oily  front*  He 
meant  by  the  phrase,  ^'  The  Beach  and  Water  Lots,''  tiie  land  — 
"the  ground'^ — in  that  boundary,  and  did  not  use  the  word 
"  lots ''  as  **  subdiyisions  aa  shown  upon  the  map.''  It  was  then 
supposed  that  the  town,  by  surveying  "the  ground"  into  those 
small  "subdivisions/'  after  that  grants  and  selling  them  could 
convey  to  the  purchasers  perfect  titles^  and  had  this  been  tme, 
''blocks''  never  laid  out  would  just  as  much  have  belonged  to 
the  town  as  those  that  were  subdivided,  and  could  at  any  trine 
afterward  have  been  laid  out,  subdivided,  and  sold.  Subse- 
quently it  was  discovered  that  the  "Kearny  grant"  had  no  va- 
lidity, and  the  doctrine  of  the  case  of  PoUard^s  Lessee  v.  Hagan, 
3  How.  S.  C.  TJ.  S.  E.  212,  followed  afterward  by  Good  Title  v. 
Kibhe,  9  Id.  477;  Doe  v.  Kibbe,  13  Id.  25,  became  the  prevailing 
doctrine,  and  the  title  was  by  all  avowed  to  be  in  the  State  of 
California.  It  was  upon  this  basis  that  the  Water  Lot  Act  was 
passed.  This  Act  was  passed  in  the  main  to  cany  oat  and  con- 
firm all  that  had  been  done  under  the  Kearny  giant,  but  not 
merely  that.  Had  it  been  intended  only  to  convey  to  the  city 
and  her  grantees  the  lots  —  that  is,  those  small  subdivisions  called 
city  lots  —  and  in  the  limited  sense  that  counsel  uses  the  word. 
the  boundary  of  the  Water  Lot  Act  of  March  26ai,  1851,  wonld 
have  been  identical  with  that  of  Kearny's  grant,  foraBfke  surveys 
and  subdivisions  into  such  lots  were  before  then  inside  of  and  in 
pursuance  of  the  Kecurny  grant,  and  on  the  assumption  of  its  valid- 
ity. But  tliat  Act  does  not  stop  with  the  Kearny  grant,  but  ex- 
tends about  two  miles  north  and  west,  and  about  one  mile  bouHi  and 
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west  into  a  great  mass  of  water  property,  ncTer  fraireyed  op 
even  platted  into  town  lots  before  that  Act,  which  was  passed 
by  the  Legislature,  with  a  knowledge  of  all  the  facts,  and  refers 
on  its  face  to  the  Kearny  grant;  the  sales  made  by  the  city 
under  that  grant;  the  Oovemment  Besenration,  and  the  leases 
by  the  government  officers. 

All  the  land  in  the  boundaries  of  the  Kearny  grant,  was  called 
"the  beach  and  water  lots,^*  or  in  other  words,  all  the  water 
property  claimed  by  the  town,  was  called  "the  beach  and  water 
lots."  The  Legislature,  besides  granting,  enlarged  the  boundary 
of  the  water  property  of  the  city,  and  applied  to  it  the  same 
appeHation  of  "the  beach  and  water  lots/'  which  it  borrowed 
from  the  Kearny  grant.  As  the  Kearny  grant  laid  down  a  dis- 
tinct boundary,  and  called  the  land  within  it,  "the  beach  and 
water  lots,'*  so  Section  1  of  the  Act  of  26ih  March,  1851,  lays 
down  a  certain  boundary,  and  designates  the  land  within  it  as 
the  "beach  and  water  lots.''  That  phrase  had  assumed  a  pecu- 
liar and  somewhat  technical  signification,  and  was  used  by  the 
Legislature  in  that  sense,  being  in  fact,  synonymous  with  "water 
property.''  The  State  claimed  and  owned  the  whole  of  the  prop- 
erty within  the  boundaries,  as  well  as  the  tracts  and  blocks,  not 
divided,  as  the  smaller  subdivisions,  called  town  lots;  she  was 
making  a  donation  to  her  great  commercial  city,  and  establish- 
ing a  p^manent  boundary  line  or  water  front,  and  no  good  rea- 
son would  seem  to  exist  for  such  distinction  by  the  State,  be- 
tween different  parts  of  the  property  within  the  boundaries,  nor 
for  such  an  implied  reservation,  when  she  does  make  other  ex- 
press reservations.  Where  there  are  express  reservations,  there 
cannot  be  implied  ones.  Expressio  uniuB,  exolusio  tdterius.  Why 
was  not  "the  permanent  water  front"  of  San  Francisco  made 
on  the  line  of  the  small  subdivided  dty  lots?  Why  were  large 
blocks,  squares,  and  irregular  tracts,  left  between  those  small 
lots  and  that  permanent  front?  What  was  the  policy  of  the 
State  in  ceding  any  of  this  property  to  the  city?  Did  not  that 
policy  dictate  a  cession  of  the  blocks  as  well  as  the  lots? 

Counsel  further  argued,  that  legislation  exposition  was  with 
Respondent;  citing  Act  May  Ist,  1851,  showing  that  the  Kne  of 
liie  ^pennaiient  water  front '^  of  the  city,  under  the  Act  of 
March,  1851,  is  the  ovtiide  line  of  the  beaeh  and  water  lots. 

Vol.  xni.— » 
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The  reference  to  "the  suryey  of  the  city  of  San  Francisco  and 
the  map  or  plat  of  the  same/'  was  not  made  in  the  Act  of  March 
26th,  foT  the  -purpose  of  showing  what  lots  had  been  laid  out, 
subdivided,  and  numbered,  but  for  the  purpose  of  fixing  the 
boundaries  only.  The  language  of  the  Act  is  not,  "all  the  lots" 
laid  out  on  "the  map  or  plats  of  the  same,*'  etc.  but,  "all  the 
lots  of  land  situate  with  the  following  boundaries,  according  to 
the  survey  of  the  city  of  San  Francisco,  and  the  map  or  plat," 
etc.  that  is,  "the  boundaries  according  to  the  survey,'*  etc. 

The  fact  is,  that  the  Act  of  March  26th,  assumed  that  many 
streets  wete  extended  beyond  what  they  were  in  fact,  and  made 
a  boundary  to  correspond  thereto,  without  any  map  being  plat- 
ted and  in  existence,  that  precisely  agreed  with  the  Act  {Wood 
V.  San  Francisco,  4  Cal.  193,  194.)  In  the  case  of  Hollands,  The 
City  of  San  Francisco,  (7  Cal.  361,)  the  city  slip  is  expressly  de- 
cided to  be  a  part  of  the  beach  and  water  lot  property,  and  to 
hffve  actually  passed  by  the  Act  of  26th  March,  18.51,  to  the 
city,  for  ninety-nine  years. 

McDougall  A  Sharp,  and  F.  M.  Haighi,  also  for  Respondent, 
filed  separate  briefs,  maintaining  similar  views  to  those  con- 
tained in  the  foregoing  brief;  and  the  former,  against  the  point 
of  Appellant,  that  the  grant  in  question  must  be  construed  in 
favor  of  the  grantor,  cited:  2  Blac.  347;  United  States  v.  Arre^ 
dondo,  (6  Peters,  738;)  and  argued  that  the  general  doctrine  as 
to  royal  grants  has  no  existence  in  this  country;  that  we  have 
no  such  things  as  grants  by  the  grace  of  the  crown,  at  the  suit  of 
the  subject;  nor  any  such  thing  as  grants  ''ex  speciali  gratia, 
certa  scientia,  et  mero  motu;"  that  all  grants,  with  us,  are  sup- 
posed to  be  made  for  some  sufficient  consideration,  moving  the 
government  as  well  as  individuals,  and,  therefore,  according  to 
the  note  cited  from  Blackstone,  stand  upon  the  same  ground 
with  private  grants ;  and,  further,  that  grants  to  private  corpo- 
rationa,  ex  gratia,  stand  upon  very  different  grounds,  from  grants 
to  private  persons;  that  this  grant  to  the  city  of  San  Francisco, 
is  not  within  any  of  the  rules  cited,  nor  within  their  reason ;  it 
was  to  the  city  of  San  Francisco,  itself  a  department  of  the 
government,  for  the  purposes  of  better  administration ;  and  the 
act,  according  to  settled  rules  of  constru^on,  is  to  be  eonstraed 
liberally,  for  the  maintenance  of  the  administiatioiii. 
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TsBBYy  C.  J.  delivexed  the  opinion  of  the  Court  —  Fzxld,  J. 
concurring.' 

This  is  an  action  of  ejectment,  for  a  lot  in  that  portion  of  San 
Francisco  known  as  the  City  Slip.  Flaintifis  claim  under  a  pur- 
chase from  the  State  Land  Commissioner,  and  the  defendant  sets 
up  title  in  the  city,  under  the  Act  of  March,  I86I9  commonly 
called  the  Water  Lot  Act 

The  decision  inYolyes  a  construction  of  the  Water  Lot  Act  — 
the  main  question  being,  whether  the  lot  in  question  forms  a 
part  of  the  property  granted  to  the  dty  by  the  terms  of  that 
Act.  It  was,  at  the  time  of  the  passage  of  the  Act  in  question, 
part  of  an  open  slip,  inclosed  on  three  sides  by  wharfs,  and  open 
toward  the  bay,  so  that  vessels  could  sail  in  and  out 

The  language  of  the  first  section  is:  ^^  All  lots  of  land  situated 
within  the  following  boundaries,  according  to  the  survey  of  the 
dty  of  San  Francisco,  and  the  map  or  plat  of  the  same  now  on 
record  in  the  o£5ce  of  the  county  of  San  Francisco,  and  known 
and  designated  in  this  Act  as  beach  and  water  lots.^  The  seo^ 
tion  then  proceeds  to  give  the  boundaries  within  which  all  the 
lots  mentioned  are  situated.  The  second  section  provides  that 
**  the  use  and  occupation  of  all  the  land  described  in  the  first  sec- 
tion of  this  Act  is  hereby  granted  to  the  city  of  San  Frandsco,'' 
etc. 

If  this  were  a  grant  from  an  individual,  there  can  be  no  doubt 
that  the  words  used  would  be  sufficient  to  pass  all  the  land  in- 
duded  in  the  general  boundaries,  whether  laid  off  in  lots  or  not 
It  is,  however,  contended  by  Appellant  that  grants  from  the 
sovereign  are  subject  to  a  rule  of  construction  different  from 
that  of  grants  of  private  persons;  that  the  language  of  the  Act 
does  not  clearly  indicate  the  intention  of  the  Legislature  to  grant 
any  land,  except  such  as  was  designated  as  ^  water  lots ''  on  the 
map  referred  to;  that  the  Act  must  be  construed  most  favorably 
to  the  grantor,  and,  therefore,  the  premises  in  question  did  not 
pass  by  it 

We  are  by  no  means  satisfied  that  the  statute  is  justly  amena- 
ble to  the  charge  of  ambiguity,  tested  by  ordinary  rules.  It 
appears  sufficiently  to  indicate  the  intention  to  grant  all  the  land 
included  in  the  boundary  designated.  The  grant  is  not  of  loU  of 
land  according  to  the  survey,  hut  of  aU  lots  of  land  within  bound' 
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aries  fixed  by  reference  to  the  survey.  The  survey  is  not  referred  to 
as  determining  the  boundaries  respectively  of  the  lots  granted,  but 
of  the  territory  which  included  all  the  lots.  We  can  see  nothing 
in  the  language  of  the  Act  of  May,  1861,  which  discloses  an  in- 
tention on  the  part  of  the  Legislature  to  exclude  the  public  slip 
from  the  operation  of  the  Act  of  March.  The  Act  of  May, 
which  confrmed  certain  grants  known  as  Colton  grants,  made 
by  an  Alcalde  to  individuals,  provided,  **that  this  Act  shall  not 
be  construed  as  confirming  grants  to  the  property  known  as  the 
public  slip,  bounded  by  Davis,  Clay,  and  Sacramento  streets." 

The  land,  at  tbe  time,  was  an  open  slip,  used  for  the  purposes 
of  commerce,  and,  in  order  that  the  city  might  continue  to  use  it 
in  this  manner,  the  Legislature  refused  to  confirm  grants  to  por- 
tions of  it  which  had  been  made  to  individuals,  the  effect  of  such 
confirmation  being  to  deprive  the  city  of  control  over  it. 

But  admitting  for  the  purposes  of  the  argument,  that  the  lan- 
guage of  the  Act  is  uncertain  and  ambiguous,  we  think  the  Ap- 
pellant has  failed  to  establish  his  legal  proposition,  that  the  giant 
should  receive  a  strict  construction  in  favor  of  the  grantor. 

The  rule  for  construing  grants  from  the  King  is  thus  laid  down 
by  Blackstone,  (2  Com.  847) :  **  A  grant  made  by  the  King,  at  the 
suit  of  the  grantee,  shall  be  taken  most  beneficially  for  the  King, 
and  against  the  party;  whereas,  the  grant  of  a  subject  is  construed 
most  strongly  against  the  grantor.  Wherefore,  it  is  usual  to  in- 
sert in  the  King's  grants  that  they  are  made,  not  at  the  suit  of 
the  grantee,  but  '  ex  speddli  gratia,  ceria  scientia,  ei  mero  motu 
regis,''  and,  then,  they  have  a  more  liberal  constructicm.**  In 
Note  4  to  this  text,  it  is  said,  "  Eoyal  grants,  for  a  valuable  con- 
rideration,  are  also  liberally  construed  in  favor  of  the  grantee.*' 

The  construction  and  leaning  shall  be  in  favor  of  the  subjects^ 
if  the  grant  show  that  it  was  not  made  at  the  solicitation  of  the 
grantee,  but  ex  speciali  gratia,  certa  scientia,  et  mero  motu  regis. 
''The  grants  of  the  King,  when  valid  in  general,  bind  him, 
though  without  consideration,  'as  subjects  are  bound  by  their 
grants.'*  (Chitty  on  Prerogative,  Chap.  16,  Sec.  8.) 

A  very  tiiorough  examination  of  this  question  was  made  bj 
Judge  Story,  in  the  case  of  Charles  River  Bridge  v.  Warren 
Bridge  et  al.  (11  Peters,  commencing  page  589.)  The  opinion  of 
Judge  Stoxy  on  this  question,  which  was  not  aoccosary  to  the 
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decision  of  the  caae^  has  not  ^the  force  of  a  judicial  decision,  but 
bdng  the  ddiberate  and  careful  elaborated  conclusion  of  *i 
Tery  learned  and  able  jurist,  upon  a  point  presetted  and  sol* 
emnly  argued  in  the  case  before  him,  it  is  entitled  to  the  ulanost 
respect,  especially  as  it  is  sustained  by  eogmt  reasoning,  and  by 
reference  to  autiioritieB.  He  says :  '^  It  is  a  well  known  rule  in 
the  construction  of  private  grants,  if  the  meaning  of  the  words 
be  doubtful,  to  construe  them  most  strongly  against  the  grantor. 
But  it  is  said  that  an  opposite  rule  preyails  in  eases  of  grants  by 
the  King;  for,  where  there  is  any  doubt,  the  construction  is  made 
most  favorably  for  the  King  and  against  the  grantee.  The  rule 
is  not  disputed.  But  it  is  a  rule  of  very  limited  aj>pb'cation.  To 
what  cases  does  it  apply?  To  such  cases,  only,  where  there  is  a 
real  doubt,  where  the  grant  admits  of  two  interpretations,  one 
of  which  is  more  extensive,  and  the  other  more  restricted,  so 
that  a  choice  is  fairly  open,  and  either  may  be  adopted  \iitJioat 
any  violation  of  the  apparent  objects  of  the  grant  If  the  Zling's 
grant  admits  of  two  interpretations,  one  of  which  ^ill  make  it 
utterly  void  and  w<nrthless,  and  the  other  will  give  it  a  i^asona* 
ble  e£Fect,  then  the  latter  is  to  prevail;  for  the  reason  (says  the 
conmion  law)  ''that  it  will  be  more  for  the  benefit  of  the  sub- 
ject and  the  honor  of  the  King,  which  is  to  be  more  regarded 
than  his  profit''  <Com.  Dig.  Grant,  G.  12;  9  Co.  B.  131,  a;  10 
Id.  67,  b;  3  Id.  6.)  And  in  every  case  the  rule  k  made  to  bend 
to  the  real  justice  and  integrity  of  the  case.  No  strained  or  ex- 
travagant construction  is  to  be  made  in  favor  of  the  King.  And 
if  the  intention  of  the  grant  is  obvious,  a  fair  and  liberal  interpre- 
tation of  its  terms  is  enforced.  The  rule  itself  is  also  expressly  dis- 
pensed with  in  all  cases  where  the  grant  appears  upon  its  face,  to 
flow,  not  from  the  solicitation  of  the  subject,  but  from  the  special 
grace,  certain  knowledge,  and  mere  motion  of  the  crown,  or,  as 
it  stands  in  the  old  royal  patents, '  ex  speciali  graiia,  certa  sdeniia, 
et  ex  mero  motu  regis/  (See  Arthur  Legate's  Case,  10  Co.  B.  109, 
112,  b;  Sir  John  Moulin's  Case,  3  Id.  6;  2  Black.  Com.  347;  Com. 
Dig.  Qrant^  6.  12,)  and  these  words  are  accordingly  inserted  in 
most  of  the  modem  grants  of  the  crown,  in  order  to  exclude  any 
nanow  constmction  of  them.  So  the  Court  admitted  the  doc- 
trine to  be  in  Aiiomey-Oeneral  v.  Lord  Eardly,  (8  Price,  69).  But 
what  is  a  most  important  qualification  of  the  rule,  it  never  did 
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apply  to  grants  made  for  a  valuable  oootideratioii  by  the  crown, 
for  in  Buch  grants  the  same  rule  has  always  prevailed,  as  in  cases 
between  subjects.  The  mere  grant  of  a  bonniy  of  the  King  may 
properly  be  restricted  to  its  obvions  intent  Bnt  the  contracts  of 
the  King  for  value  are  liberally  expounded  that  the  dignity  and 
justioe  of  the  government  may  never  be  jeoparded  by  petty  evasions 
and  technical  subtilties/' 

Again,  on  page  590,  he  says,  '^  So  in  respect  to  implications  in 
cases  of  royal  grants,  there  is  not  the  slightest  difficulty,  either 
upon  authority  or  principle,  in  giving  them  a  large  effect  so  as 
to  include  things  which  are  capable  of  being  the  subject  of  a 
distinct  grant.  A  very  remarkable  instance  of  this  sort  arose 
under  the  statute  of  prerogative,  (17  Edw.  II,  Stat  2,  Ch.  15,) 
which  declared  that  when  the  King  granteth  to  any  a  manor  or 
land,  with  the  appurtenances,  unless  he  makes  express  mention 
in  the  deed,  in  writing,  of  advowsons,  etc.  belonging  to  such 
manor,  then  the  King  reserveth  to  himself  such  advowsons. 
Here,  the  statute  itself  prescribed  a  strict  rule  of  interpretation. 
Yet,  in  Whistlet^s  Case,  (10  Go.  B.  63,)  it  was  held  that  a  loyd 
grant  of  a  manor,  with  the  appurtenanoes,  in  as  ample  a  man- 
ner as  it  came  to  the  King's  hands,  conveyed  an  advowson 
which  was  appendant  to  the  manor  by  implication  from  the 
words  actually  used,  and  the  apparent  intent  This  was  cer- 
tainly a  very  strong  case  of  raising  an  implication  from  words 
susceptible  of  different  interpretations,  where  the  statute  had 
furnished  a  positive  rule  for  a  narrow  oonstmction,  ezdnding 
the  advowson.  So  it  has  been  decided  that  if  the  King  grants 
a  messuage  and  all  land  spedantes,  out  cum  eo  dismissas,  lands 
which  have  been  enjoyed  with  it  for  a  convenient  time,  pass.  (2 
Bolle  Abridg.  186,  C.  26,  30;  Cro.  Car.  169;  Ohitty  on  the  Pre- 
rogatives, Ch.  16,  S.  3,  393 ;  Com.  Dig.  Grant,  G.  6.)  In  short, 
wherever  the  intent  from  the  words  is  clear,  or  possesses  a  resson- 
able  certainty,  the  same  construction  prevails  in  crown  grants  ss 
in  private  grants;  especially  where  the  grant  is  presumed  to  be 
from  the  voluntary  bounty  of  the  crown,  and  not  from  the  repre- 
sentation of  the  subject.'* 

Again,  on  page  596,  he  says:  '^But  what,  I  repeal  is  most 
material  to  be  stated,  is,  {hat  all  this  doctrine  in  relation  to  the 
King's  prerogative  of  having  a  construction  in  bit  own  fsTOr,  ii 
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exclnsiTely  confined  to  cases  of  mere  donation,  flowing  from  the 
bounty  of  the  crown.  Whenever  the  grant  is  upon  a  Taluable 
consideration,  the  mie  of  constmction  ceases,  and  the  grant  is 
expounded  exactly  as  it  would  be  in  the  case  of  a  private  grants 
favorably  to  the  grantee.  Why  is  this  rule  adopted?  Plainly, 
because  the  grant  is  a  contract,  and  is  to  be  interpreted  accord- 
ing to  its  fair  meaning.  It  would  be  to  the  dishonor  of  the 
government,  that  it  should  pocket  a  fair  consideration,  and  then 
quibble  as  to  the  obscurities  and  implications  of  its  own  con- 
tracts Such  was  the  doctrine  of  my  Lord  Coke,  and  of  the  ven- 
erable sages  of  the  law  in  other  times,  when  a  rcsisf^nce  to  pre- 
rogative was  equivalent  to  removal  from  office.  Even  in  the 
worst  ages  of  arbitrary  power,  and  irresistible  prerogative.  the\ 
did  not  hesitate  to  declare  that  contracts  founded  on  a  valuable 
consideration  ought  to  be  construed  liberally  for  the  subject,  for 
the  honor  of  the  crown.  (2  Co.  Inst  496.  See,  also,  Com.  Dig. 
Franchise  C.  F.  6.)  If  we  are  to  have  the  grants  of  the  Legis- 
lature construed  by  the  rules  applicable  to  royal  grants,  it  is  but 
common  justice  to  follow  them  throughout  for  the  honor  of  this 
Republic.  The  justice  of  the  commonwealth,  will  not  (I  trust) 
be  deemed  less  extensive  than  that  of  the  crown.** 

The  case  of  Arredondo,  (6  Peters,)  does  not,  as  we  conceive, 
conflict  with  this  view,  inasmuch  as  the  grant  then  under  con- 
sideration, was  a  grant  from  the  sovereign,  made  at  the  suit  of 
the  grantee. 

But,  it  we  are  mistaken  as  to  the  rule  of  construction  appli- 
cable to  grants  from  the  crown,  there  is  no  doubt  that  both  on 
principle  and  authority,  a  legislative  grant  should  be  construed 
liberally  in  favor  of  the  grantee.  We  again  quote  from  11 
Peters,  597:  "The  present,  however,  is  not  the  case  of  a  royal 
grant,  but  of  a  legislative  grant,  by  a  public  statute.  The  rules 
of  the  common  law  in  relation  to  royal  grants  liave,  therefore, 
in  reality,  nothing  to  do  with  the  case."  We  are  to  give  this 
act  of  incorporation  a  rational  and  fair  construction,  according 
to  the  general  rules  which  govern  in  all  cases  of  the  exposition 
of  public  statutes.  We  are  to  ascertain  the  legislative  intent; 
and  that  once  ascertained,  it  is  our  duty  to  give  it  a  full  and  lib- 
eral operation.  The  books  are  full  of  cases  to  this  effect,  (see 
Com.  Dig.  Parliament,  10-28;  Bac.  Abridg.  Statute,)  if,  indeed. 
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60  plain  a  principle  of  common  sense  and  common  justice  stood 
in  any  need  of  authority  to  support  it  Lord  Chief  Justice  Eyre, 
in  the  case  of  Boulion  v.  Bull,  (2  H.  136,  463,  500,)  took  notice  of 
the  distinction  between  the  construction  of.  a  crown  grant,  and 
a  grant  by  an  Act  of  Parliament;  and  held  the  rules  of  the  com- 
mon law,  introduced  for  the  protection  of  the  crown  in  respect 
to  its  own  grants,  to  be  inapplicable  to  a  grant  by  an  Act  of 
Parliament.  **  It  is  observed,'*  said  his  Lordship,  "  that  there  is 
nothing  technical  in  the  composition  of  an  Act  of  Parliament. 
In  the  exposition  of  statutes,  the  intent  of  Parliament  is  the 
guide.  It  is  expressly  laid  down  in  our  books,  (I  do  not  here 
speak  of  penal  statutes,)  that  every  statute  ought  to  be  ex- 
poimded,  not  according  to  the  letter,  but  the  intent/*  Again, 
he  said:  ''This  case  was  compared  to  the  case  of  the  Eng  being 
deceived  in  his  grants.  But  I  am  not  satisfied  that  the  King, 
proceeding  by  and  with  the  advice  of  Parliament,  is  in  that  situ- 
ation, in  respect  to  which  he  is  under  the  special  protection  of 
the  law;  and  that  he  could  on  that  ground  be  considered  as  de- 
ceived in  his  grant.    No  case  was  cited  to  prove  that  position. 

Now,  it  is  to  be  remembered,  that  his  Lordship  was  speaking 
upon  the  construction  of  an  Act  of  Parliament  of  a  private  na- 
ture; an  Act  of  Parliament  in  the  nature  of  a  monopoly;  an 
Act  of  Parliament  granting  an  exclusive  patent  for  an  invention 
to  the  celebrated  Mr.  Watt.  And  let  it  be  added,  that  his  opin- 
ion as  to  the  validity  of  that  grant,  notwithstanding  all  the 
obscurities  of  the  Act,  was  ultimately  sustained  in  the  King's 
Bench  by  a  definitive  judgment  in  its  favor.  (See  Horvhlower  v. 
Bovlion,  8  T.  R.  95.)  A  doctrine  equally  just  and  liberal  has 
been  repeatedly  recognized  by  the  Supreme  Court  of  Massachn- 
setts.  In  the  case  of  Richards  v.  Dagett,  (4  Mass.  534-537,)  Mr. 
Chief  Justice  Parsons,  in  delivering  the  opinion  of  the  Court, 
said:  **It  is  always  to  be  presumed  that  the  liCgislature  intend 
the  most  beneficial  construction  of  their  Acts,  when  the  design 
of  them  is  not  apparent."  (See,  also,  Inhabitants  of  Somerset  v. 
Inhabitants  of  Dightown,  12  Mass.  383 ;  Whitney  v.  Whitney,  U 
Id.  88 ;  8  Id.  523 ;  Holhrook  v.  Halbrook,  1  Pick.  248 ;  Stanwoady, 
Pearce,  7  Mass.  458.)  Even  in  relation  to  mere  private  statutes, 
made  for  the  accommodation  of  particular  citizens,  and  which 
Duty  affect  the  rights  and  privileges  of  others^  Courts  of  Law 
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will  give  ihem  a  large  conatnictioiiy  if  it  arise  from  neceesaxy 
implication.      {Coolidge  v.  WHliams,  4  Mass.  146.) 

Again,  on  p.  601,  ''An  attempt  has  however  been  made  to  put 
the  case  of  legislative  grants  upon  the  same  footing  as  royal 
grants,  as  to  their  construction,  npon  some  supposed  analogy 
between  royal  grants  and  legislative  grants  under  our  republi- 
can forms  of  government.  Such  a  claim  in  favor  of  republican 
prerogative  is  new,  and  no  authority  has  been  cited  which  sup- 
ports it.  Our  Ijegislatures  neither  have,  nor  affect  to  have,  any 
royal  prerogatives.  There  is  no  provision  in  the  Constitutioii 
authorizing  tiieir  grants  to  be  construed  differently  from  the 
grants  of  private  persons,  in  regard  to  the  like  subject  matter. 
The  policy  of  the  common  law,  which  gave  to  the  crown  so 
many  exclusive  privileges,  and  extraordinary  claims,  different 
from  those  of  the  subject,  was  foimded,  in  good  measure,  if 
not  altogether,  upon  the  divine  right  of  kings,  or,  at  least,  upon 
a  sense  of  their  exalted  dignity  and  pre-eminence  over  all  sub- 
jects, and  upon  the  notion  that  they  are  entitled  to  peculiar 
favor,  for  the  protection  of  their  kingly  rights  and  office.  Par- 
liamentary grants  never  enjoyed  any  such  privileges.  They 
were  always  construed  according  to  common  sense  and  common 
reason,  upon  their  language  and  their  intent.  What  reason  ia 
there  that  our  legislative  acts  should  not  receive  a  similar  inter- 
pretation? Is  it  not  at  least  as  important  in  our  free  govern- 
ment that  a  citizen  should  have  as  much  security  for  his  rights 
and  estate  derived  from  the  gra^t8  of  the  Legislature,  as  he 
would  have  in  England?  What  solid  groimd  is  there  to  say, 
that  the  words  of  a  grant  in  the  mouth  of  a  citizen,  shall  mean 
one  thing,  and  in  the  mouth  of  the  Legislature  shall  mean  an- 
other thing?  That  in  regard  to  the  grant  of  a  citizen,  every 
word  shall,  in  case  of  any  question  of  interpretation  or  implica- 
tion, be  construed  against  him,  and  in  regard  to  the  grant  of  the 
government^  every  word  shall  be  construed  in  its  favor?  That 
language  shall  be  construed,  not  according  to  its  natural  import 
and  implications  from  its  own  proper  sense  and  the  objects  of 
the  instrument,  but  shall  change  its  meaning,  as  it  is  spoken  by 
the  whole  people  or  by  one  of  them?  There  may  be  vexy  solid 
grounds  to  say,  that  neither  grants  nor  charters  ought  to  be  ex- 
tended beyond  the  fair  reach  of  their  words,  and  that  no  impli- 
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cationfi  ought  to  be  made,  which  are  not  clearly  deducible  from 
the  language  and  the  nature,  and  objects  of  the  grant. 

In  the  case  of  a  legislative  grants  there  is  no  ground  to  im- 
pute surprise,  imposition,  or  mistake,  to  the  same  extent  as  in  a 
mere  private  grant  of  the  crown.  The  words  are  the  words  of 
the  Legislature  upon  solemn  deliberation,  and  examination,  and 
debate.  Their  purport  is  presimied  to  be  known,  and  the  public 
interests  are  watched  and  guarded  by  all  the  varieties  of  local, 
personal,  and  professional,  jealousy;  as  well  as  by  the  untiring 
zeal  of  members  devoted  to  the  public  service/* 

We  think  the  terms  of  the  Act  of  1851  should  be  construed 
favorably  to  the  grantee:  1st.  Because  it  is  not  a  grant  made  at 
the  suit,  or  upon  solicitation  of  the  grantee.  2d.  That  it  is  a 
grant  upon  a  valuable  consideration,  and  was  in  the  nature  of  a 
contract,  the  grantee  assuming  the  trouble  and  cost  of  managing 
and  disposing  of  the  land,  and  being  bound  to  pay  to  the  State 
twenty-five  per  cent,  upon  all  money  received  from  sales  of  the 
property  conveyed,  which  was  done.  3d.  That  it  is  the  deliber- 
ate public  act  of  the  Legislature. 

Judgment  affirmed. 


SCOTT  t;.  WABD. 


Bt   the  Mexican  law,  one-half  Interest  In  the  eonununltj  property  ▼estsd  tm 
"      - "  ^    abject  to -- 


the  wife  upon  the  death  of  the  hnshand,  and  was  not  subject  to  lAu 
mentary  disposition. 

The  same  rule  prevails  under  our  statute. 

The  case  of  the  matter  of  the  Estate  of  Buoha%<m,  (S  Cal.  GOT,)  afflrraed. 

Under  the  Spanish  and  Mexican  law,  property  acquired  by  husband  and  wife 
during  the  marriage,  and  whilst  liinng  together,  whether  by  onerous  or  lu- 
crative title,  and  that  acquired  by  either  of  them  by  onerous  title,  belonged 
to  the  community;  whilst  property  acquired  by  either  of  them.  Iff  lucra- 
tive title  solely,  constituted  the  separate  property  of  the  party  maklni;  the 
acquisition.  The  fruits,  and  profits,  and  Increase,  of  the  separate  pn^erty. 
also,  belonged  to  the  community.  By  onerous  title  was  meant  that  which 
IV  as  created  by  a  valuable  consldermClon,  as  the  payment  of  money,  tli«  ren- 
dition of  services,  and  the  like,  or  by  the  performance  of  conditions,  or 
paj  ment  of  charges,  to  which  the  property  was  subject.  LoermtlTe  tltla  was 
created  by  donations,  devise,  or  descent. 

Where  a  Mexican  grant  oontalned  the  following  cUrases  designated  In  ths  ln> 
stniment  as  conditions,  namely:  "1st  Neither  the  grantee  nor  his  heirs 
can  divide,  nor  alienate  the  premises  granted  to  them,  nor  place  upon  said 
premises  any  mortgage  or  other  charge,  even  though  snch  mortgage  or 
charge  be  for  pious  purposes,  nor  shall  they  eonvey  the  said  premises  In 
mortmain.  2d.  He  may  inclose  the  premises  without  prejudice  to  the  roads 
and  the  easement :  he  shsU  enjoy  the  premises  freely  and  ezelnslTelT,  de- 
voting  them  to  such  cultivation  and  use  as  he  may  see  proper.  3d.  when 
the  property  shall  be  c<mflrmed  to  him,  he  shall  ask  the  proper  Judge  tliat 
he  give  him  Juridical  ponesslon  in  virtue  of  this  title,  for  which  parposs 
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the  boundaries  sball  be  marked,  and  some  landmarks  ahall  be  placed  abont 
eaid  premises.  4th.  The  land  which  Is  embraced  In  this  grant,  is  only  that 
which  is  named  in  the  petition  of  the  grantee,  and  which  la  delineated  in  the 
sketch  attached  hereto,  and  the  Judge  who  shall  give  him  possession  thereof, 
shall  make  to  this  goyernment  a  report  of  the  quantity  of  land  comprised 
in  the  grant.*'  Held,  that  these  clauses  were  not  properly  conditions,  and 
that  there  was  nothing  in  any  of  the  provisions  which  was  onerous  or  bur- 
densome to  the  grantee,  or  which  could  be  regarded  as  a  valuable  consider- 
tation,  moving  the  government  to  make  the  grant 

Donations  may  be  absolute,  or  accompanied  with  conditions,  the  performance 
oi  which  mav  be  essential  to  the  enjoyment  of  the  property  donated.  It 
would  seem  that  under  the  Spanish  and  Mexican  law,  a  more  comprehensive 
meaning  was  attached  to  the  term  donation  than  that  usually  given  to  it  in 
our  Jurisprudence. 

Onerous  conditions  were  not  necessarily  attached  to  grants  issued  under  the 
coIoniKStion  laws  of  Mexico. 

The  land  granted  with  the  conditions  above  specified,  constituted  the  sep- 
arate property  of  the  grantee,  and  passed  to  his  devisees.  The  conditions 
did  not  change  the  transaction  from  that  of  donation  to  one  of  eootraet  or 
purchase. 

The  reciui  in  the  grant  that  the  grantee  solicited  the  land  for  his  personal/ 
benefit  and  that  of  his  family,  does  not  control  ttis  operative  words  of  tbo 
grant. 

Appeal  from  the  Tliird  District 

This  case  was  presented  upon  an  agreed  statement  of  the  case 
under  the  377th  Section  of  the  Practice  Aci  The  facts  are  as 
follows:  In  February,  1830^  Ygnacio  Alviso  and  Maria  Louisa 
Peralto  were  intermarried.  In  July,  1836,  Alviso  petitioned  the 
Governor  of  California  for  a  grant  of  the  place  called  "Rincon 
de  los  Esteroe.*'  The  Governor  referred  the  petition  to  tJie  Ay- 
untamiento  of  San  Jos6,  and  to  the  Beverend  Father,  minister 
of  the  Mission  of  Santa  Clara.  A  favorable  report  was  received 
from  both  the  Ayuntamiento  and  the  Minister,  and  in  February, 
1838,  Juan  B.  Alvarado,  then  governor  of  California,  issued  to 
Alviso  a  grant  for  the  place  for  which  he  had  petitioned.  This 
grant  was  afterwards  confirmed  by  the  Departmental  Assembly 
of  California.  The  following  are  copies  of  the  petition  of  Alviso, 
the  order  referring  the  same  to  the  Ayuntamiento  and  Reverend 
Father,  their  reports  in  relation  to  the  same,  the  decree  of  the 
Governor  thereon,  the  grant  to  Alviso,  and  the  certificate  of  the 
confirmation  of  the  grant  by  the  Departmental  Assembly : 

"  SEAL  THIRD — TWO  REALS. 

Provided  provisionally  by  the  Maratime  Custom-House  of  Mon- 
terey, Tipper  California,  for  the  years  one  thousand  eight  hun* 
dred  and  thirty-four  and  thirty-five. 

FiGHSROA.  A.  Ramirez.*' 

'^  Superior  Political  Chief: 
The  citizen  Ygnacio  Alviso,  of  the  Pueblo  de  San  Josi  Guada- 
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lupe^  before  your  Excellency  presents  himself,  and  says,  iliat  to 
secure  the  cattle  and  horses  which  he  has,  I  apply  to  your  Ex- 
cellency to  grant  to  me  the  place  napned  Bincon  de  los  Esteros, 
accordhig  to  the  accompanying  piap,  bounding  with  Josi  Maria 
Alviso,  Jo86  Higuera,  the  Pueblo  de  San  Josi  Guadalupe  and  the 
Mission  of  Santa  Clara.  Wherefore,  I  pray  your  Excellency  to 
grant  it  to  me,  if  you  see  proper^  by  which  I  shall  receive  fayor, 
swearing  to  what  is  necessary. 

YoKAoio  ALvno. 
Santa  Gkra,  July  27, 1835.'' 


^MoNTBRBT,  August  12tll,  1835. 
In  accordance  with  the  laws  relatite  to  the  subject  <^e  Ayim- 
tamiento  of  San  Josi  Guadalupe  will  report  whether  the  peti- 
tioner possesses  the  requisites  to  entitle  him  to  what  he  aska,  if 
the  land  he  asks  for  is  not  comprised  in  tite  twenty  limiting 
leagues,  but  in  ten  littoral  leagues  mentioned  in  the  law  of  Au- 
gust 18th,  1824;  whether  it  belongs  to  any  individual,  mission, 
corporation,  or  pueblo,  and  all  else  relating  to  it.  This  done, 
transfer  this  espediente  to  the  reverend  fathers.  Ministers  of  the 
Mission  of  Santa  Clara,  that  they  may  report  in  relation  to  the 
matter.  Jos^  Figueroa,  General  of  Brigade,  General  Command- 
ant and  Inspector,  and  Superior  Political  Chief  of  the  Territory 
of  Upper  Cilifomia,  so  I  order,  decree,  and  sign,  which  I  certify. 

J06B    FlGUBBOA, 

Fraitoisoo  del  Castillo, 
Neqrsttb,  Sec'y.** 

^This  illustrious  Council  having  examined  with  care  as  well 
the  petition  of  the  citizen,  Ygnacio  Alviso,  as  the  respectable 
decree  of  your  Excellency,  of  the  date  of  August  12th,  1835,  has 
seen  fit  to  make  the  following  report :  The  land  is  not  irrigable, 
but  subject  to  the  season,  having  watering-places;  it  is  not  com- 
prised within  the  twenty  limiting  leagues,  nor  the  ten  littoral 
leagues.  The  petitioner  is  a  Mexican  citizen,  who  has  per- 
formed many  services  to  the  country,  and  is  a  retired  Sergeant: 
tliat  the  land  does  not  belong  to  any  individual  or  mission,  and 
it  does  belong  to  the  commons  of  this  pueblo,  in  view  of  the  tnct 
that  the  petitioner  possesses  it  with  the  consent  of  this  council. 
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and  does  no  injury.      Yonr  Ezcellencyy  considering  the  whole 
•nbject,  will  do  what  is  proper. 

Pueblo  de  San  Jos6  Quadalupe,  Sept  14,  1835. 

Aktonio  Ma.  Pico. 

Transfer  this  espediente  to  the  BoYerend  Father,  Minister  of  the 
Minion  of  Santa  Clara.'' 

*  Superior  Political  Chief: 

In  obedience  to  the  preceding  decree  of  yonr  Bzcellaicy,  I 
aay,  that  the  place  asked  for  does  not  belong  to  this  mission^  nor 
to  any  individual,  but  it  does  belong  to  the  commons  of  the  pue- 
blo of  San  Jos£  Guadalupe.  It  is  subject  to  the  season;  has  water- 
ing-places, and  is  not  irrigable.  Also,  that  it  is  not  comprised 
within  the  twenty  limiting  leagues,  but  is  within  the  ten  littoral 
leagues. 

The  petitioner  is  a  Mexican  dtiisen,  a  retired  Sergeant,  with 
numerous  cattle.  He  has  a  family,  and  is  deserving  and  merito- 
rious for  his  services  done  for  the  territory,  for  which,  in  my 
opinion,  he  is  deserving  of  any  favor. 

Mission  of  Santa  Clara,  Sept.  19,  1835. 

Fathbb  Bapabl  db  Jesus  Morbno, 

Minister  of  said  MissioiiflL'' 

"MoNTBRBT,  Ffebruary  10,  1888. 
Having  examined  the  petition  with  which  this  espediente  com- 
mences, the  report  of  the  municipal  authority  of  the  Pueblo  de 
San  Jos6,  with  all  else,  in  conformity  with  the  laws  relating  to 
the  subject,  Ygnacio  Alviso  is  declared  the  owner  in  property  of 
the  land  called  Rincon  de  los  Esteroe,  according  to  the  accompa- 
nying map,  and  within  the  limits  marked  upon  it,  subjecting 
himself  to  the  conditions  established  by  the  laws  of  August  18th, 
1824,  and  the  regulations  of  November  21st,  1828.  Let  the  cor- 
responding dispatch  be  issued  and  a  record  made  In  the  proper 
book,  and  direct  this  espediente  to  the  Most  ExceUent  Deputa- 
tion for  its  approval,  in  which  case  the  grantee  to  whom  this 
decree  is  made  known  will  present  his  title  again  that  it  be  re- 
Talidated.  So  Juan  B.  Alvarado,  Political  Chief  ad  interim  of 
Upper  California  decreed,  which  I  certify. 

Juan  B.  Alvabado.'' 
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GRANT  TO  YONAOIO  ALVISO. 

The  Citizen  Juan  B.  Alvarado,  Political  Chief  ad  interim  of  Upper 

California: 

Whereas,  Ygnacio  Alviso,  a  Mexican  by  birth,  has  solicited, 
for  his  personal  benefit  and  that  of  his  family,  the  land  known 
by  the  name  of  Rincon  de  los  Esteros,  between  the  marked  lines 
in  the  map,  which  accompanies  the  petition  for  the  said  tract; 
haying  previously  taken  tiie  proper  steps  according  to  what  is 
prescribed  by  the  laws  and  regulations,  in  virtue  of  the  power 
in  me  vested  in  the  name  of  the  Mexican  nation,  I  have  granted 
the  said  property  to  him  by  these  presents,  in  conformity  with 
the  law  and  subject  to  the  approval  or  disapproval  of  the  De- 
partmental Assembly  and  the  following  conditions : 

1.  Neither  the  grantee  nor  his  heirs  can  divide  nor  alienate 
the  premises  granted  to  them,  nor  place  upon  said  premises  any 
mortgage  or  other  charge,  even  though  such  mortgage  or  charge 
be  for  pious  purposes ;  nor  shall  they  convey  the  said  premises  in 
mortmain, 

2.  He  may  inclose  the  premises  without  prejudice  to  the  roads 
and  easements;  he  shall  enjoy  the  premises  freely  and  exclu- 
sively, devoting  them  to  such  cultivation  and  use  as  he  may  see 
proper. 

3.  When  the  property  shall  be  confirmed  to  him,  he  shall  ask 
the  proper  Judge  that  he  give  him  juridical  possession  in  virtiie 
of  this  title,  for  which  purpose  the  boundaries  shall  be  marked, 
and  some  landmarks  shall  be  placed  about  said  premises. 

4.  The  land  which  is  en^braced  in  this  grant  is  only  that  which 
is  named  in  the  petition  of  the  grantee,  and  which  is  delineated 
in  the  sketch  attached  hereto,  and  the  Judge  who  shall  give  him 
possession  thereof  shall  make  to  this  government  a  report  of  the 
quantity  of  land  comprised  in  the  grant. 

Wherefore,  I  order  that  these  presents  shall  constitute  Us 
title,  and  shall  be  deemed  good  and  su£Scient,  and  that  a  manr 
orandum  of  it  shall  be  inscribed  in  the  proper  book,  and  that 
the«e  presents  be  delivered  to  the  grantee  for  his  use. 

Given  in  Monterey,  in  the  Department  of  the  Califomias,  on 
the  tenth  day  of  February^  one  thousand  eight  hundred  and 
thirty-dght 

Juan  B.  Ax.vabado.'' 
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The. approval  of  said  grant  by  the  Departmental  Assembly: 

'*Juaii  B.  Alvarado,  Congtitutiondl  Oovemor  of  the  Department 
of  the  Calif omias; 

The  most  excellent  Departmental  Assembly,  in  session  on  the 
26th  day  of  May  of  the  present  year,  approved  the  concession 
which  this  government  made  under  date  of  10th  of  February, 
1838,  of  the  land  called  Rincon  de  los  Esteros,  to  the  citizen 
Ygnacio  Alviso,  in  the  words  following:  *Sec.  Ist  The  grant^ 
made  by  the  Departmental  Government,  under  date  of  February 
10th,  1838,  of  the  land  called  Binoon  de  los  Esteros,  to  the  citizen 
Ygnacio  Alviso,  is  hereby  approved.' 
'  Certified  for  the  benefit  of  the  grantee,  May  dOth,  1840. 

Juan  B.  Alyarado. 

Manl.  Jimeno,  Departmental  Secretary/' 

Alviso  died  iii  1848.  His  wife,  Maria  Luisa  Peralta,  survived 
him,  and  was  living  on  the  6th  of  November,  1857.  There  were 
no  children  by  this  idarriage,  but  by  a  previou3  marriage  Alviso 
had  several  children,  among  whom  was  a  son  named  Domingo, 
and  a  daughter  named  Dolores.  Domingo  was  married,  and 
had  several  children  in  the  lifetime  of  Alviso. 

Alviso  left  a  last  will -and  testament,  by  which,  after  directing 
his  executors  to  sell,  for  the  payment  of  his  debts,  the  portion 
of  the  rancho  which  lies  between  the  Coyote  and  the  Penitencia 
creeks,  he  undertook  to  devise  the  half  of  what  remained,  lying 
to  the  northwest,  to  his  daughter,  Dolores,  and  the  half  lying  to 
the  southeast,  to  the  children  of  his  son,  Dcxningo;  excepting, 
however,  from  the  portion  so  devised,  the  place  called  Ghino, 
which  he  directed  ''might  be  at  the  disposal  of  the  widow  of  his 
son,  Jo66  Maria  " —  but  leaving  no  portion  whatever  of  the  rancho 
aforesaid  to  his  widow,  Maria  Luisa. 

Whatever  title  Dolores  derived  from  the  will  of  her  father,  in 
the  portion  of  the  rancho  devised  to  her,  is  now  held  by  the  de- 
fendant Whatever  interest  the  widow,  Maria  Luisa,  held  in 
the  saroe  tract  of  land,  by  virtue  of  her  marital  rights,  was  con- 
veyed by  her,  on  the  5th  of  November,  1857,  to  William  T. 
Wallace,  and  on  the  22d  of  December  of  the  same  year  was  con- 
veyed by  Wallace  to  the  plaintifiL 
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Upon  this  state  of  facts,  the  defendant  claimed  to  own  the 
whole  tract  thus  devised  —  the  plaintiff  claimed  to  be  a  tenant  in 
common  with  him,  and  to  own  the  undivided  half  of  the  said! 
tract;  and  the  parties  prayed  the  judgment  of  the  Court  whether 
the  plaintiff  was  entitled  to  recover  the  xmdivided  half  claimed 
by  him. 

The  Court  below  rendered  judgment  in  favor  of  the  defendant, 
and  the  plaintiff  appealed. 

WUKcun  Maih0W8,  for  Appellant 

If,  by  the  grant  made  to  Alviso  in  1838,  the  land  became  his 
separate  property,  the  Appellant  admits  that  the  devise  to  the 
daughter,  Dolores^  was  valid;  or  at  least,  that  neither  the  widow 
of  Alviso,  or  any  person  holding  under  her,  can  dispute  its  valid- 
ity. Assuming  it  to  be  community  property  of  the  marriage, 
the  devise  had  no  l^al  effect,  as  to  more  than  an  undivided  half 
of  the  land,  as  against  the  surviving  spouse. 

The  community  property  of  a  marriage,  in  consideration  of 
the  Mexican  law,  was  on  tiie  death  of  one  of  the  spouses,  at  the 
instant  of  death,  divided  between  the  survivor  and  the  childipn 
of  the  deceased.  (Esriche  Diccionario,  Tit.  Bienes  Gananci- 
ales.)  On  the  other  hand,  the  will  of  the  testator  only  took  ef- 
fect after  his  death.  (Buchanan's  Estate,  8  Oal.  519;  Beard  v. 
Knox,  5  Id.  256.) 

Whether  this  land  belonged  to  the  community  property  of  the 
marriage,  or  to  the  separate  estate  of  Alviso,  must  be  determined 
by  the  Mexican  law  as  understood  in  California  at  the  time  of 
its  grant  —  in  other  words,  by  the  Mexican  law  and  the  customs 
of  tiie  country. 

Ganandal  property  is  thus  defined  by  Esriche:  ** Whatever 
the  husband  and  wife  acquire  during  the  marriage  and  liv- 
ing together,  by  common  lucrative  or  onerous  title;  or  that 
which  the  husband  and  wife,  or  either  of  them,  during  the  mar- 
riage and  living  together,  acquire  by  purchase  or  by  means  of 
their  labor  or  industry;  as  also  the  fruits  of  the  separate  prop- 
erty which  each  brings  to  the  marriage;  and  of  that  which 
either  acquires  for  himself  by  any  lucrative  title,  whilst  the 
conjugal  society  subsists.''  (El  Diccionario,  Tit  Bienes  Ganan- 
ciales.)    This  definition  is  less  felicitous  than  that  given  by  Feb- 
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RTo:  ^Whateyer  la  acquired  or  gathered  together  during  the 
marriage  by  the  husband  and  the  wife,  or  by  either  of  the  two, 
is  called  gaaancial  property;  as  likewise  the  fmits  of  the  sepa- 
rate property  which  either  had  brought  to  the  marriage,  or  had 
taken  for  titemsslves,  irhile  it  subsisted,  by  any  title  whatsoever.'' 
(Febrero^  Tom.  1,  p.  76.)  This  principle  has  been  fully  adopted  by 
•or  statute.  (Wood's  Dig.  2d  Ed.  487,)  "The  ganancial  prop- 
erty is  the  common  property  of  the  husband  and  wif  e^  and  be- 
long the  half  to  each  of  them;  although  the  husband  has  more 
separate  property  than  the  wife^  or  the  wife  more  than  the  hus- 
band; although  one,  after  marriage,  acquires  more  than  the 
other;  and  although  it  may  be  one  alone  who  by  commerce  or 
toil,  accumulates  the  property;  since  by  yirtue.of  the  marriage, 
thete  is  established  between  the  two  consorts,  a  partnership, 
though  legal,  different  from  others^  in  that  the  acquisitions  are 
the  property  of  each,  in  equal  proportion."  (Escriche,  Ubi,  Su- 
pra.) 

As  the  natural  fruits  of  the  separate  property  of  each  of  the 
fpouses  are  to  be  regarded  as  somewhat  the  result  of  labor,  they 
ue  considered  as  belonging  to  Dm  oommunity.     (Id.) 

On  the  contrary,  the  improvements  and  augmentations  to  the 
property  of  oiie  of  the  spouses,  caused  by  nature  or  time  alone, 
without  labor  or  ddll,  are  regarded  the  separate  property  of  suoh 
■pouse.     (Id.) 

Ouided  by  these  principles,  it  is  submitted  tibat  the  grants  of 
land  by  the  Mexican  Government,  for  the  purposes  of  coloniza- 
tion, are  to  be  regarded  as  the  community  property  of  the  mar- 
riage^ and  not  the  separate  property  ef  ttie  spoine,  in  whose  name 
the  land  is  granted* 

The  objeet  of  Mexico  in  making  her  grants  was  to  colonize  the 
country.  The  empire,  and  afterwards  the  republic,  possessed  im- 
mense tracts  of  wild  land,  which,  when  ii^abited  at  all,  were 
inhabitsd  by  savages  whose  depredations  desolated  her  frontiers. 
The  territories  of  Coahuila  and  Texas,  New  Mexico,  and  the 
Califomias,  were  eminently  in  this  condition.  The  introduction 
and  establishment  of  settlers  in  these  territories  was  the  means 
adopted  by  her  to  remedy  this  evil. 

A  eitizen  could  leave  the  country,  and  might  alienate  his  lands 
befbrs  his  departure,  but  he 'could  not  abandon  the  country  and 
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gtill  hold  his  lands.  (Id.  Art.  23 ;  Holliman  y.  Peebles,  1  Texas, 
673.)  Most  of  the  colonization  grants  contained  the  recital  that 
the  grant  was  made  for  the  ''personal  benefit"  of  the  applicant, 
and  that  "  of  his  family."  Snch  a  recital  is  found  in  the  grant 
in  the  record*  The  history  of  the  country  shows  that  tbeae  in* 
ducements  and  advantages  offered  to  colonists  were  necessary. 
{Reading's  Case,  18  How.  6.) 

The  method  of  soliciting  the  grants  was  tedious  and  costly. 
The  proceedings  extended  not  infrequently  through  a  series  of 
years.  The  proceedings  in  the  record  commenced  in  1835,  and 
ended  in  1838. 

Surely  these  grants,  obtained  and  held  with  such  difficulfy» 
are  not  to  be  coQsidered  gifts  from  the  goyemment,  but  as  par* 
chases  dearly. paid  for.  They  were  so  regarded  by  the  Mexican 
law.  Escricfae,  in  enumerating  the  various  classes  of  community 
property,  places  in  his  list  "  that  which  the  husband  acquires  by 
military  or  governmental  services,  and  the  recompense  for  them, 
which  the  government  gives  him,  provided  he  serves  without 
pay,  and  maintains  himself  from  the  common  nesources  of  the 
marriage."  (Tit  Bienes  Qananeiales;  Lqr  8»  Tit  4,  lib.  10, 
Nov.  Eec.) 

The  colonization  grants  were  so  regarded  by  tiie  Cburts  of  Cali- 
fornia, and  so  treated  by  its  population;  the  imstom  of  the  coun- 
try in  this  respect  had  the  force  of  law.  {Atredondo's  Case,  6 
Pet  715;  Von  Schmidt  v.  Huntington,  1  Cal.  56;  Castro  v.  Castro, 
6  Id.  160 ;  Tevis  v.  Pitcher,  10  Id.  477 ;  Stafford  v.  Lick,  10  Id.  12.) 

The  Supreme  Court  of  the  United  States  has  held,  in  the  iloi^ 
ida,  Louisiana,  and  Missouri  cases,  that  concessions  and  grants 
made  on  condition  that  the  grantees  should  occupy,  cultivate, 
work  or  graze,  the  lands  granted,  were  contracts  between  the 
government  and  the  grantees.  (Seton's  Case,  10  Pet  309;  8Hh 
bald's  Case,  Id.  313;  Arredondo's  Case,  6  Pet  691;  27.  8.  i. 
Heirs  of  Forbes,  15  Id.  173;  Same  v.  Heirs  of  Buyck,  Id.  215; 
Same  v.  O'Hara  et  ais.  Id.  275;  Same  v.  SmOh,  10  Id.  327;  Same 
V.  Boisdore,  11  How.  63.) 

These  cases  differ  from  those  based  on  unconditional  grsnts, 
made  by  the  government  in  consideration  of  past  meritorious 
services.  Such  were  the  following  cases:  U,  S.  v.  Femandes  ei 
ai.  10  Pet  303;  Segui's  Case,  Id.  306;  U.  S..  v.  Benjamin  Chfiim 
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et  ah  Id.  308 ;  Same  y.  Antonio  Huertas,  9  Id.  171 ;  Same  t.  Olcfh, 
Id.  168. 

These  grants  were  the  separate  property  of  the  husband,  or 
the  community  property  of  the  n:iarriage,  according  to  whether 
the  grant  was  or  was  not  made  in  payment  for  services  rendered 
during  the  marriage. 

In  the  California  cases,  the  Court  has  acted  upon  the  same 
views.  It  holds  the  grants  to  be  contracts,  and  admits  it  was 
in  the  power  of  the  Mexican  Government  to  declare'  these  lands 
forfeited  upon  the  failure  to  perform  the  conditions  annexed  to 
them.      (Fremont's  Case,  17  How.  642.) 

The  Texas  cases  establish  the  doctrine  which  the  Appellant 
contends  for.  The  chain  of  authorities  in  that  State  is  unbroken. 
{Yates  V.  Houston,  3  Tex.  433;  see,  also,  Bvrris  v.  Wideman,  6 
Id.  231 ;  Edwards  ▼.  James,  7  Id.  372;  Farh^  y.  Chance,  10  Id. 
513;  Smith  v.  Strahan,  16  Id.  814.) 

8.  0.  Houghton,  for  Respondent 

The  grant  to  Ygnado  Alviso  commences  with  the  recital  that 
'^  Whereas,  Ygnacio  Alviso,  a  Mexican  by  birth,  haa  solicited, 
for  his  personal  benefit  and  that  of  his  family,  the  land  known 
by  the  name  of  Rincon  de  los  Esteros,''  etc  and  then  follows  the 
grant  by  the  Governor:  ^I  have  granted  the  said  property  to 
him  by  these  presents,  in  conformity  with  the  law,''  etc 

The  Spanish  law  in  force  in  California  at  the  date  of  the  grant 
provides  that:  ''Everything  acquired  or  purchased  by  husband 
and  wife  jointly  they  shall  have  equally  by  halves;  and  if  it  be 
a  gift  from  the  King,  or  from  another,  and  it  be  given  to  both  of 
'them,  the  husband  and  wife  shall  have  it  equally,  and  if  it  be 
given  to  one  of  them,  that  one  alone  shall  have  it  to  whom  it  ia 
^ven.''  (L.  1,  Tit.  41,  lib,  10,  Nov,  Becop.;  L.  1,  Tit  8,  lib.  8, 
del  Fuero  Real.) 

Community  property  under  the  Spanish  law  is  defined  to  be 
that  which  the  husband  and  wife,  during  marriage  and  while 
living  together,  acquire  by  a  joint  lucrative  title,  or  by  onerous 
title,  and  that  which  the  husband  and  wife,  or  either  of  them, 
during  miEirriage  and  while  living  alone,  acquire  by  purchase  or 
by  laborious  industry.  (Escriche,  Bienes  Gananciales.) 
'  Property  acquired  by  gift,  devise,  or  deeoent^  is  held  under 
lucrative  title.     (Bscridie,  Lucrativo.) 
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An  onerous  title  i$  one  by  which  we  acquire  anything  paying 
its  value  in  money,  or  in  something  else^  or  in  services^  or  by 
means  of  certain  charges  or  oonditiona  to  which  we  are  sub- 
jected as  purchase,  exchange,  hiring,  and  dower.  (Escriche^  Tit 
Oneroso.) 

The  so-called  ccmditions  in  this  grant  are  not  properly  condi- 
tions, but  restrictions.  If  tbay  can  be  regarded  as  oonditiansy 
they  are  not  onerous;  they  are  merely  nominal,  and  the  tact  that 
mere  nominal  conditions  are  annexed  to  a  grant  does  not  dster- 
mine  the  character  of  the  property.  If  the  conditions  are  bur- 
densome it  is  an  onerous  titi^  and  goes  to  the  oommunity;  other- 
wise it  is  lucrative,  and  is  the  separate  property  of  that  one  of 
the  spouses  to  which  it  ia  granted.  (L.  i  F.  Frique  y.  Eophin$, 
4  Mar.  N.  S.  314.) 

The  Texas  grants,  which  have  been  held  by  the  Courts  of  that 
State  to  be  commimity  properly  were  made  under  the  coloniza^ 
tion  law  of  Coahuila  and  Texas,  the  22d  Section  of  which  pro- 
vides for  the  payment  by  the  grantee  of  a  cartain  sum  ef  moaey 
to  the  .State.  Those  grants^  Ijherefora,  are  easentially  dilhrant 
from  the  grants  made  to  Alviao;  they  were  tities  by  pnrchaae; 
this  is  a  gift  from  the  government  The  fact  of  there  being  a 
money  consideration  determines  the  character  of  the  Texas 
grants;  it  is  not  the  amount  of  the  consideration,  but  the  fact  o< 
a  consideration  being  exacted  that  fixes  the  character  of  tlia 
property. 

As  to  the  onstom  proved,  it  could  only  relate  to  grants  wiXk 
onerrms  conditions,  and  not  to  grants  without  such  oonditionsw 

MatheiD9,  in  veply,  contended  that  the  conditions  annexed  to 
ttie  grant  were  onerous,  and  referred  to  the  clause  sul^^cting  the 
grsntee  to  the  law  of  1824  and  the  regulations  of  1828. 

Fnsw,  J.  delivered  tiie  opinion  of  tbs  Cowt — Txsit,  OL  J. 

concurring. 

The  only  question  presented  by  the  record  for  determination 
in  the  present  case  is,  whether  the  land  granted  by  the  Governor 
of  Galifonua  to  Alviso,  was  his  separate  property,  or  tte  pnp^ 
erty  of  ttw  eonmiunity  existing  at  the  time  between  himself  sad 
wife.      Alviso  intermarried  with  Maria  Luisa  PeraHa  fa  ISMIj 
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the  graat  was  isewd  in  1838;  Alviao  died  in  1648;  his  wife  sor- 
.vived  him,  and  was  living  in  1857.  There  was  no  issue  of  this 
msrriagey  but  by  a  pievioos  marriage  Alviso  had  several  chil- 
dreq,  among  whom  were  a  son,  named  Domingo,  and  a  daugh- 
4£r,  named  Dolores.  Domingo  married  and  had  children  during 
the  lifetime  of  Alviso.  To  his  daughter,  and  the  children  of  his 
•on,  Alviso  devised  the  land  granted  to  him,  with  the  exception 
of  certain  specified  portions.  The  defendant  claims  title  under 
Dolores;  and  whatever  interest  the  widow  Maria  Luisa  poe- 
fiessed,  by  virtue  of  her  marital  rights,  in  the  land,  was  con- 
veyed by  her,  in  1857,  to  Wallace,  and  by  him  to  the  plaintiff. 

The  case  must  be  determined  by  the  Mexican  law  in  foioe  at 
the  time. .  If  by  that  law  the  land  was  the  separate  proper^  of 
the  husband^  it  passed  under  his  will,  and  judgment  must  be 
rendered  for  the  defendant;  if  it  were  the  property  of  the  com- 
munity, one-half  ii^terest  vested  in  the  wife  upon  the  death  of 
the  husband,  and  was  not  subject  to  his  testamentary  disposi- 
tinn.  ''  The  wife,"  says  Escriche,  '^  at  the  death  of  the  husband, 
acquires  full  prc^rty  in,  and  control  of,  one-half  of  the  commu- 
xiity  propaty  of  the  marriage,  and  may  freely  dispose  of  ,it^  as 
well  by  contract  inter  vivos,  as  by  will,  without  being  compelled 
to  preserve  it  for  the  children  of  the  marriage,  provided,  in  her 
devises,  she  respects  the  rights  of  forced  heirs.''  (Dicdonario, 
Tit.  Bienes  Qananci^les.) 

The  same  rule  prevails  as  to  the  rights  of  the  wife,  and  the 
power  of  testaztientary  disposition  of  the  husband,  in  reference 
to  common  property,  under  the  statute  of  this  State,  as  was  held 
in  Beard  v.  Knox,  (5  Cal.  256.)    In  that  case  the  Court  said: 

''The  husband  and  wife,  during  coverture,  are  jointly  seized 
of  the  property,  with  a  half  interest  remaining  over  to  the  wife, 
subject  only  to  the  husband's  disposal  during  their  joint  Uves. 
This  is  a  present  definite  and  certain  interest,  which  becomes 
absolute  at  his  death,  so  that  a  disposition  by  devise,  which  can 
only  attach  after  the  death  of  the  testator,  cannot  affect  it,  for 
:such  a  conveyance  can  only  operate  after  death,  upon  the  very 
happening  of  which  the  law  of  this  State  determines  the  estate, 
«nd  the  widow  becomes  seised  of  one-half  of  the  property.'' 

The  rule  of  the  Mexican  law  as  we  have  stated  it,  was  reoof- 
alsed  ,bj  this  Court  in  the  matter  of  the  estate  of  Buchanaa,  d0* 
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cided  at  the  October  Term  of  1858,  (8  Cal.  507.)  Buchanan  died 
in  June,  1856,  leaving  property,  real  and  personal;  some  of  the 
real  estate  having  been  acquired  previous  to  the  passage  of  the 
Act  concerning  the  rights  of  husband  and  wife  —  April  17,  1850 
—  and  a  portion  afterwards;  and  this  Court  held  that  the  proper- 
ty—  that  acquired  previously,  as  well  as  that  acquired  subse- 
quently— belonged  to  the  community,  (excepting  only  a  portion 
set  apart  as  a  homestead,)  and  that  the  same  did  not  pass  under 
the  will  of  the  deceased.  *'The  law  of  Mexico,'*  said  the  Court, 
^in  force  here  until  our  statute  took  effect,  was  the  same,  ao  br 
as  relates  to  the  merits  of  this  question.  The  property  belonged 
to  the  community,  and  upon  the  death  of  the  husband  the 
widow  took  one-half.  The  husband  had  the  power  of  disposi- 
tion while  living,  but  not  by  will,  which  could  only  take  effect 
after  his  death.  (Schmidts  Civil  Law  of  Spain  and  Mexico,  12, 
14,  Arts.  43,  44,  51,  62;  1  Cal.  513;  5  Id.  Ill,  267.)'' 

It  may  be  observed,  that  the  property  in  relation  to  which  flie 
decision  in  the  matter  of  the  estate  of  Buchanan  was  made,  was 
acquired  by  purchase,  although  the  fact  is  not  stated  in  flie 
report  of  the  case.  It  was  not  essential  to  the  decision  that  it 
should  have  been  stated,  for  the  presumption  attendant  upon  the 
possession  of  property  during  the  marriage,  under  the  Mexican 
law,  was  that  it  belonged  to  the  communily,  and  exceptions  to 
the  rule  were  required  to  be  proved.  (See  Meyer  ▼.  Kinzer,  18 
Cal.  248,  and  Smith  v.  Smith,  Id.  217.) 

It  is  proper  to  observe,  also,  that  the  decision  in  the  Buchanan 
matter,  which  we  affirm  in  the  present  case,  does  not  conflict 
with  the  views  expressed  by  Mr.  Justice  Bennett,  in  Panaud  ▼. 
Jones,  (1  Cal.  512,)  as  to  the  control  of  the  husband  over  Ihe 
common  property  after  the  death  of  the  wife,  and  his  power  of 
testamentary  disposition  of  the  same.  Indeed,  in  that  case,  the 
Court  cite  the  authority  of  Pebrero,  to  the  effect  that,  upon  the 
death  of  the  htisband,  the  wife  becomes  the  absolute  owner  of 
the  one-half  of  the  coromon  property;  and  then  proceeds  to 
sbow,  that,  upon  the  death  of  the  wife,  the  husband  still  retained 
the  control  and  right  of  disposition  of  the  entire  common  prop- 
erty; that  no  estate  in  such  property  vested  in  the  children  on 
the  decease  of  the  mother;  that  they  had  only  a  contingent  and 
defeasible  interest  in  it,  which  nev^r  became  perfect  tmtfl  the 
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death  of  the  father^  and  then  only  after  the  payment  of  his 
debts.     There  is  no  conflict  in  the  two  decisians. 

The  question  then  recnrs,  whether  the  land  granted  to  Alviso 
in  1838  was  his  separate  property^  or  the  property  of  the  com« 
inanity.  Under  the  Spanish  and  Mexican  law^  property  acquired 
by  the  hnsband  and  wife  daring  the  marriage^  and  whilst  living 
together^  whether  by  onerons  or  lucrative  title,  and  that  acquired 
by  either  of  them  by  onerous  title,  belonged  to  the  community; 
whilst  property  acquired*  by  either  of  them,  by  lucrative  title 
solely,  constituted  the  separate  property  of  the  party  making  the 
acquisition.  The  fruits,  and  profits,  and  increase,  of  the 
separate  property,  also,  belonged  to  the  community.  By  oner- 
ous title  was  meant  that  which  was  created  by  a  valuable  con- 
sideration, as  the  payment  of  money,  the  rendition  of  services, 
and  the  like,  or  by  the  performance  of  conditions,  or  payment 
of  charges  to  which  the  property  was  subject.  (Escriche,  Tit. 
Oneroso.)  Lucrative  title  was  created  by  donation,  devise,  or 
descent.  (Escriche,  Tit.  Lucrativo.)  The  Mexican  law  as  to 
what  constituted  common  property  was  very  similar  to  the  law 
of  this  State.  Our  statute  does  not  seem  to  provide  for  property 
acquired  by  gift  to  the  husband  and  wife  jointly,  but,  with  that 
exception,  there  is  no  substantial  difference,  imless,  perhaps,  the 
meaning  of  the  term  donation,  under  the  Spanish  and  Mexican 
law,  was  more  comprehensive  than  the  term  in  our  jurispru- 
dence. The  inquiry,  then,  is  whether  the  property  conveyed  by 
the  grant  was  held  by  Alviso  under  a  lucrative  or  onerous  title; 
in  other  words,  whether  it  was  a  donation  or  a  purchase.  The 
grant  purports  to  convey  the  land,  subject  to  the  approval  of  the 
Departmental  Assembly,  and  contains  various  clauses  which  are 
designated  in  the  instrument  as  conditions.  The  conditions,  as 
they  ar^  termed,  are  not  in  &ct  such,  but  simple  restrictions 
upon  alienation,*  reservations  of  easements,  and  provisions  for 
judicial  possession,  and  the  marking  of  boundaries  of  the  specifle 
tract  granted.  The  first  condition  provides  that  neither  the 
grantee  or  his  heirs  shall  divide  or  alienate  the  premises,  or  sub* 
ject  them  to  any  mortgage  or  other  charge,  even  for  pious  pur- 
poses,  or  convey  them  in  mortmain.  The  second  condition  pro- 
vides that  the  grantee  may  inclosie  the  premises,  without  preju- 
dice to  I  the  roads  and  easements,  and  enjoy  their  free  and  exclu- 
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siye  poaaeesion,  subjecting  tiiem  to  sadi  eoltiTation  and  nse  as 
he  may  think  proper.  The  third  oonditian  provides  that,  upon 
the  confirmation  of  the  property,  the  grantee  shall  request  the 
proper  Judge  to  give  lum  judicial  possession,  in  virtue  of  his 
title^  and,  for  that  purpose,  the  boundaries  shall  be  designated, 
and  landmarks  placed  around  the  piemises.  The  fourth  condi- 
tion limits  the  land  included  in  the  grant  to  that  designated  in 
the  petition  of  the  grantee,  and  delineated  in  the  sketch  annexed, 
and  provides  that  the  Judge  giving-  possession  shall  report 
to  the  government  the  quantity  embraced  in  the  grant.  It 
is  evident,  from  this  statement,  that  the  elauses  of  the  instru- 
ment which  are  termed  conditions,  are  not  properly  such.  The 
first  is  a  vestrictiim;  tiie  second  is  the  expression  of  the  power  of 
the  grantee  wiih  a  rsservation  of  easements;  ibe  third  is  a  pro- 
vision for  giving  bounds  and  precision  to  the  grant;  and  the 
fourth  is  a  specification  of  the  land  intended  to  be  conveyed, 
with  a  requisition  upon  the  judicial  c^Seer  to  rqK>rt  to  the  gov- 
ernment There  is  nothing  in  any  of  these  provisions  which  ia 
onerous  or  burdensome  to  the  grantee,  or  which  can  be  regarded 
as  a  valuable  consideration,  moving  the  government  to  mske  the 
grant.  Donations  may  be  absolute,  or  aocompanied  with  condi- 
tions, the  performance  of  which  may  be  essential  to  the  enjoy- 
ment of  the  property  donated.  Thus,  a  gift  of  fruits  would  not 
lose  its  character  as  a  gift  because  accompanied  with  the  .condi- 
tion that  the  donee  should  gather  them,  nor  would  a  gift  of  land 
be  less  a  donation  because  the  beneficiaiy  was  required  to  meas- 
ure off  the  specific  quantity  given  and  designate  it  by  metee 
and  bounds.  And  it  would  seem  that  under  the  Spanish  and 
M!exican  law,  a  irore  comprehensive  meaning  was  attached  to 
the  term  donation  than  that  usually  given  to  it  in  oar  jurispru- 
dence. Conditions  are  sometimes  attached  to  donations  whidi 
would  be  regarded  as  common  law  as  changing'  the  character  of 
the  transaction  from  one  of  gift  to  one  of  purchase.  *' Dona- 
tions inter  vivos  and  testaments  may  be  made  on  conditi<ms,  and 
subject  to  restrictions  imposed  rither  on  the  person  or  the  thii^ 
and  Hhej  may  contain  clauses  of  substitution  and  restitution.^ 
(Schmidts  Civil  Law  of  Spain  and  Mexico,  Art  966.)  **  A  dona- 
tion may  be  made  simply  and  without  any  condition  or  incum- 
brance; or  it  may  be  made  tw  a  oertaia  time  and  as  repaunera- 
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tion  for  benefits  receiyed/'  (Id.  Art.  988.)  ^  That  which  is  mads 
conditionally  remains  effective  nntil  tiie  condition  happen/'  (Id. 
Art.  989.)  ''  A  donation  made  on  condition  that  the  donee  shall 
do  something  is  reyocable^  if  the  donee  fail  to  fulfill  the  condition.*^ 
<Art.  990.) 

''  Men  are  sometimes  induced  to  make*  donations  from  certain 
causes  or  particnlar  reasons^  without  which  they  woald  not  hsm 
made  them;  as  where  one  man  gives  another  a  sum  of  money, 
or  an  estate,  expressly  declaring  at  the  time  he  make  the  dona- 
tion that  he  gives  it  in  order  that  the  donee  may,  by  that  means, 
be  always  provided  with  a  horse  and  arms  for  his  service;  or 
where  he  makes  the.  donation  to  any  artificer,  and  declares  openly 
that  be  makes  it  for  certain  work  or  service  which  the  donee  was 
to  render  him.  Wherefore,  we  say,  that  if  the  person  who  receives 
a  donation  in  the  manner  above  mentioned,  complies  with  the 
agreement  or  condition,  or  does  that  for  which  it  was  given,  the 
donation  will  be  valid  in  every  respect;  but  if  he  should  not 
comply  therewith  or  faithfully  execute  that  for  which  it  was 
given,  he  may  be  compelled  to  comply  with  what  he  had  promised, 
or  to  abandon  the  donation  which  had  been'mad^  to  him.  Wc 
likewise  say,  that  if  one  man  give  another  a  vineyard,  or  garden, 
or  an  estate,  or  any  other  thing  whatever,  declaring  expressly  at 
the  time  he  made  the  donation,  that  he  gave  the  thing  with  the 
intention  that  a  certain  portion  of  the  fruits  arising  from  it 
should  be  given  to  another  person  for  his  maintenance,  or  to 
redeem  him  from  captivity,  or  for  any  other  like  purpose,  if  the 
dpnee  comply  with  the  object  for  which  it  was  given,  the  donation 
will  be  valid;  and  if  he  should  not,  the  donor  may  revoke  it  And 
donations  of  the  kind  mentioned  in  this  law  are  called,  in  Latin, 
$tib  mode;  which  means,  in  common  speech,  a  donation  made 
for  a  certain  purpose — so  otra  manera.**  (2  Moreau  &  Car. 
Partidas,  647,  648.) 

In  Oayoso  de  Lemos  v.  Oarda,  (1  Mar.  N.  S.  333,)  tiie  Supreme 
Court  of  Louisiana,  in  speaking  of  a  claim,  asserted  by  the  plain- 
tiffs in  that  case,  that  the  land  granted  to  their  father  by  the 
King  of  Spain  belonged  to  the  community,  said:  "The  title  of 
the  plaintiffs  is  founded  on  a  grant  made  to  their  father  during 
marriage,  and  it  has  been  urged  that  the  land  thus  acquired,  en- 
tered into  and  made  a  part  of  the  commimity  subsisting  between 
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•husband  and  wife.  Whatever  support  this  argument  may  deiiye 
from  the  practice  which,  we  believe,  has  prevailed  in  some  parts 
of  the  State,  to  regard  lands  granted  by  the  sovereign  as  prop- 
erty common  to  hoQx  spouses,  it  is  certain  that  it  is  not  only  un- 
supported by  authority,  but  that  the  law  most  positively  says  it 
shall  not  be  common  to  both,  but  that  it  shall  belong  ezclusiTely 
to  the  individual  to  whom  the  King  grants  it  (Noviasima  Re- 
cop.  Liv.  10,  Tit  4,  Leyes  1,  4,  y.  5,  Febr.  p.  1.)^' 

In  Frique  v.  Hopkins  et  al.  (4  Martin's  Bep.  N.  S.  214,)  it  was 
also  claimed  that  land  granted  to  the  ancestor  of  the  plaintiffB, 
by  the  King  of  Spain,  was  common  property,  and  the  mling  in 
Oayoso  de  Lemos  v.  Oarda,  was  referred  to  and  expressly  aflJmed. 
The  consideration,  or  moving  cause  of  the  grant,  was  stated 
in  the  instrument  to  be  the  public  good,  and  in  order  to  increase 
the  population  of  the  city.  After  citing  the  Spanish  law,  by 
which  it  was  declared  that  whatever  might  be  given  by  the 
King,  or  another,  to  both  husband  and  wife,  should  belong  to 
them  jointly;  but  that  if  given  to  any  one  of  them,  it  should  be 
considered  as  belonging  to  the  individual  to  whom  it  was  giTen, 
and  mentioning  that  the  commentators  understood  the  law  to 
apply  to  all  cases  coming  within  its  letter,  except  those  where 
the  King  gave  in  remuneration  of  services  rendered  by  the  hus- 
band, when  he  served  without  pay,  and  was  maintained  at  the 
expense  of  the  community,  and  refemx^,  in  support  of  that 
view,  to  a  law  of  the  Fuero  Real,  the  Court  said :  **  The  correct- 
ness of  the  application  of  these  laws  to  a  grant  of  lands  by 
the  former  sovereign  of  Louisiana,  has  been  contested  on  two 
grounds : 

1st  That  there  is  a  material  difference  between  a  donation 
and  a  concession. 

3d.  That  as  it  appears  by  all  regulations  made  here  by  the 
Spanish  (Jovemment,  in  relation  to  concessions  for  lands,  that 
the  quantity  conceded  was  greater  or  less,  according  to  tKe  cir- 
cumstance of  the  grantee  being  married  and  having  children,  or 
being  single;  grants  made  to  a  man  who  was  married,  must  be 
the  common  property  of  both  husband  and  wife. 

As  to  the  first  of  these  grounds,  we  apprehend  there  is  nothing 
in  it  which  requires  our  particular  consideration.  We  are  una- 
.ble  to  perceive  any  material  difference  between  a  donation  and 
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a  conceflsion  of  landa^  such  as  the  f onner  'govemmezit  of  Louisi- 
ana was  in  the  habit  of  granting.  It  is  true,  concessions  may 
be  made,  on  consideration  moving  from  the  donee,  which  would 
take  from  them  the  character  of  a  donation.  But  lands  given 
by  the  King,  without  price  paid  for  them,  and  not  in  remunera- 
tion of  any  services  rendered,  certainly  are  donations.  If  they 
be  not,  we  are  ignorant  under  what  denomination  they  should 
be  classed. 

The  second  ground  was  most  relied  on  in  argument.  It  did 
not  escape  our  attention  in  the  case  already  alluded  to,  though 
no  notice  is  taken  of  it  in  the  opinion  delivered.  But  we  were 
unable  then,  as  we  are  now,  to  discover  in  it  a  sufficient  reason 
for  taking  the  case  out  of  the  plain  and  positive  provisions  of  the 
statute.  The  consideration  which  induced  the  grant  or  dona- 
tion, cannot  change  its  character,  unless  there  is  a  positive  pro- 
vision of  law  which  makes  the  exception;  as  in  that  given  from 
the  fuero  real,  where,  the  thinrj  granted  is  in  remuneration  of  ser- 
vices rendered  at  the  expense  of  the  community.  Were  we  to  take 
tills  as  valid  ground  for  evading  the  positive  enactment  of  the 
Legislature,  it  would  lead  us,  we  apprehend,  much  further  than 
is  contemplated  by  those  who  press  it  on  our  adoption.  By  the 
regulations  of  the  Spanish  Govemmient,  if  the  individual  who 
applied  for  land  was  unmarried,  a  certain  quantity  of  land  was 
given  to  him ;  if  he  had  a  wife,  this  quantity  was  increased ;  and 
if  he  had  children,  an  additional  nun^er  of  acres  were  conceded. 
Now  if  the  circumstance  of  his  being  married  made  the  thing 
given  become  the  property  of  both  husband  and  wife,  we  must,  on 
the  same  principle,  hold,  that  where  children  were  the  moving 
cause,  they,  too,  should  be  considered  as  owners  in  common  of 
the  land  conceded.  But  that  such  was  the  effect  of  the  donee 
having  a  family,  we  believe  was  never  even  suspected  —  it  certainly 
is  unsupported  by  law.  Many  donations  are  made,  in  which  the 
donee's  having  a  wife,  and  being  burdened  with  a  large  family, 
is  a  great  consideration  for  the  beneficence  of  the  donor ;  but  this 
motive  in  him  does  not  prevent  the  person  to  whom  the  gift  is 
made,  from  being  considered  its  owner,  nor  prevent  the  thing 
given  from  descending  to  his  heirs. 

It  was,  however,  said  that  the  object  in  making  these  grants 
was  to  encourage  the  settiement  of  the  country;  and  that  to 
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cany  that  object  into  effect,  it  was  neceasaxy  that  the  lands  dionld 
be  considered  as  given  to  both  husband  and  wife.  To  this  it 
might  be  answered,  and  with  great  force,  lliat  if  the  government 
were  of  that  opinion^  it  is  Btrange  they  did  not  at  once  say  60,  and 
by  making  the  concession  in  the  name  of  both,  place  the  matter 
beyond  doubt;  and  not,  by  granting  it  to  one  of  the  spouses,  leave 
it  to  the  operation  of  a  positive  law  which  repelled  the  idea.  But 
if  we  could  enter  into  political  considerations,  in  order  to  ascertain 
whether  they  coxdd  repeal  statutes,  we  would,  in  this  case^  be  led 
to  the  examination  of  a  nice  and 'refined  question  of  policy  in 
relation  to  the  effect  on  national  prosperity,  of  giving  to  the  wife 
a  distinct  interest  in  the  properly  acquired  during  marriage,  one 
on  which  men  would  be  f oxmd  to  differ  according  to  their  educa- 
tion and  particular  modes  of  thinking/*^ 

To  these  Louisiana  cases,  and  the  absence  of  express  onerous 
conditions  in  the  grant,  the  plaintiff  only  answers  that  the  grant 
in  question  was  issued  under  the  colonization  laws  of  Mexico, 
and  that,  by  force  of  them,  onerous  conditions  were  necessarily 
implied.  We  do  not  understand  that  such  conditions  were  nec- 
essarily attached  to  colonization  grants.  There  may  be  a  marked 
difference  between  the  concessions  in  the  Louisiana  cases  and  the 
grants  made  under  the  decree  of  1824,  and  the  regulations  of  1828. 
The  object  of  the  decree  and  those  regulations  was  the  settlement 
of  the  vacant  lands  of  the  republic,  and  for  that  purpose  grants 
were  generally  made  subject  to  the  conditions  of  cultivation  or 
occupancy.  But  wher^  as  in  the  present  case,  such  occupancy 
already  existed,  accompanied  with  the  construction  of  a  house,  and 
its  habitation,  it  would  have  been  to  no  purpose  to  have  inserted 
the  conditions.  The  fact  of  occupancy  may  have  been,  and  prob- 
ably was,  the  reason  both  for  the  issuance  of  the  grant,  and  the 
omission  of  the  usual  condition.  But  the  reason  moving  the  gov- 
ernment constituted  no  consideration  changing  the  character  of 
the  grant  from  a  donation  to  a  purchase.  It  created  no  obliga« 
tion,  and  conferred  no  rights. 

We  are  of  opinion  that  the  grant  in  question  was  a  simple 
donation,  and  that  the  land  it  contained  constituted  flie  separate 
property  of  Alviso,  and  passed  under  his  last  will  and  testament; 
and  as,  a  conclusion  therefrom  that  the  judgment  must  be  aflSrmed. 
Ordered  accordingly. 
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On  rehearing,  at  a  snbaequent  term,  fhe  following  opinion  wai 
delivered  by  Field,  C.  J.  —  Baldwin,  J.  andOoPE,  J.  concurring. 

Since  the  rehearing  ordered  in  this  case  waa  had,  we  have  care- 
fully reviewed  tj^e  opinion  delivered  at  the  April  Term,  and  are 
satisfied  that  its  conclusion  as  to  the  character  of  the  grant  in  quea- 
tion  is  correct.  If  it  be  admitted,  as  contended  by  the  counsel  of 
the  plaintiff,  that  the  usual  conditions  of  cultivation  and  occupancy 
were  annexed  to  the  grant  by  force  of  the  decree  of  1824,  and  the 
r^ulations  of  1828,  the  result  would  be  the  same.  These  condi- 
tions would  not  change  the  transaction  from  that  of  donation  into 
one  of  contract  or  purchase.  Their  performance  constituted  no 
consideration  to  the  government  in  the  nature  of  a  price  for  the 
land.  They  were  annexed  to  colonization  grants,  in  furtherance 
of  the  geperal  policy  of  the  republic  in  the  settlement  of  the  coun- 
try, and  thei^  performance  was  exacted  to  prevent  that  policy  from 
being  defeated.  They  only  operated  as  a  requirement  that  the 
lands  should  be  appropriated  to  the  purposes  for  which  they  were 
granted. 

The  recital  in  the  grant  that  the  grantee  solicited  the  land  ''  for 
his  personal  benefit  and  that  of  his  family,'^  cannot  control  Hie 
operative  words  of  the  grani  In  point  of  fact  the  recital  is  untrue. 
The  petition  is  set  forth  in  the  record,  and  contains  ho  mention 
of  the  petitioner's  having  any  family.  In  it  the  petitioner  solicits 
the  land  ^  to  secure  the  cattie  and  horses  which  he  has ''  —  and 
states  no  other  object  for  which  the  land  was  desired.  The  recital 
was  probably  taken  from  the  usual  forms  in  which  grants  were 
written;  it  certainly  was  not  inserted  or  intended  to  have  any 
influence  upon  the  direction  of  the  title.  The  grant  is  made  to 
Alviso  individually,  and  its  terms  determine  the  person  in  whom 
the  property  vested. 

The  term  **  family  *  is  not  limited  to  the  husband  and  wife. 
Alviso  had  at  the  time  several  children  by  a  previous  marriage, 
and  if  the  use  of  the  term  in  the  recital  can  have  any  effect  upon 
the  direction  of  the  titie,  it  is  diflBcult  to  see  why  those  children 
might  not  claim  to  have  received  an  interest  in  the  property  equally 
with  the  wife,  or  the  community  existing  between  the  husband  and 
wife.  Such  an  effect  was  never  supposed  to  exist,  it  is  believed, 
by  any  I  one.    Judgment  affirmed. 

■m  STof  V.  Card,  decided  at  the  January  t^km,  t89k 
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WHERE  a  grant  in  for  four  leagues  of  land,  within  a  larcer  tract,  the  right  to 
measnre  off  the  specific  quantity  granted  rested  with  the  former  gOTemment, 
and  upon  the  cession,  passed  with  other  public  rights  i»  the  United  States. 
That  right  is  political,  and  cannot  be  exercised  by  the  Judicial  department 

Ootrrts  may  aacertnin  nnd  fix  the  position  of  boundaries  which  are  desig- 
nated, but  cannot  give  boundaries  to  a  specific  quantity  which  has  none*  and 
lies  in  a  larger  tract 

The  judiciary  must  determine  whether  the  prior  rights  of  third  persona  baTS 
been  Interfered  with  by  the  suryey  ^d  patent,  but  It  cannot  correct  the  one 
nor  the  other.  The  survey  and  patent  are  conclusiye  in  actions  of  ejectment 

Byen  thousrh  the  title  of  a  ^antee,  In  a  particular  case,  to  a  specifically  de- 
scribed or  designated  tract  be  perfect,  without  further  action  by  our  goyem- 
ment,  yet  If  such  action  be  had,  and  the  grantee  accepts  the  land  described 
In  his  patent  as  satisfying  his  claim,  no  other  persons  can  object  that  a 
portion  of  the  land  thus  taken  Is  'without  the  boundaries  of  the  grant,  un- 
less their  prior  rights  are  interfered  with.  This  is  a  matter  between  the 
government  and  the  grantee,  "with  which  strangers  have  no  concern. 

The  survey  and  location  are  to  follow  the  decree  of  confirmation.  The  ap- 
proval of  the  suryey  by  the  proper  officers  is  the  determination  —  the  Judg- 
ment of  the  appropriate  department  of  government  that  the  survey  does  con- 
form to  such  decree.  That  determination  or  Judgment  is  not  the  subject  of 
review  by  the  Judiciary.  It  is  conclusive  upon  the  Courts  in  actions  of 
ejectment  as  the  adjudication  of  a  competent  tribunal,  upon  a  subject 
within  its  exclusive  Jurisdiction. 

A  patent  cannot  be  attacked  collaterally,  even  for  fraud,  whether  charged  to 
have  existed  In  the  procurement  of  the  original  grant,  or  bn  the  proof  of  its 
execution,  or  In  the  making  of  the  survey.  For  these  matters  Uie  right  of 
Interference  rests  only  with  the  government  Individuals  can  resist  the  con- 
clusiveness of  the  patent  only  by  showing  that  It  conflicts  with  prior  rights 
vested  in  them. 

The  15th  Section  of  the  Act  of  Congress  of  1851,  provides  that  the  final  de- 
cree of  confirmation  and  patent  shall  be  condnslye  between  tho  Unltsd 
States  and  the  claimants  only,  and  shall  not  affect  the  Interest  of  third 
persons.  If  conclusive  between  the  United  States  and  the  claimants.  It  must 
be  equally  so  between  persons  holding  under  either  of  those  parties. 

A  patent  takes  effect,  by  relation,  at  the  date  of  the  presentation  of  the  petition 
of  the  patentee  to  the  Board  of  Land  Commissioners.  And  where  soeh 
petition  was  presented  In  Uarch,  1852,  at  which  time  the  pre-emption  laws 
of  the  United  States  were  not  extended  to  California ;  the  rights,  if  any,  of 
parties,  claiming  under  those  laws,  are  subordinate  to  the  result  of  the  pro- 
ceedings then  pending  by  the  grantee  before  the  tribunal  and  oflloers  of  the 
United   States. 

.Where  claimants  had,  prior  to  the'  issuance  of  a  patent,  published  a  notice 
that  they  had  become  the  owners  of  the  grant,  specifying  •  Its  boundaries, 
and  warning  off  trespassers;  Held,  that  they  were  not  estopped  from  claim- 
ing, under  their  patent,  land  outside  of  those  boundaries. 

Query:  Whether  such  notice  would  protect  third  persons  sgainst  any  iltirffni 
for  damages  until  the  approved  survey  t 

Appeal  from  the  Ninth  District 

Ejectment  to  recover  land  situated  in  Butte  Comity.  The  plain- 
tiffs claim  title  under  a  Mexican  grant,  and  a  patent  of  the  United 
States,  issued  upon  its  confirmatioiL  The  following  is  a  copy  of 
the  grant: 

*"  Pio  Pico,  Constiiutional  Oovemor  of  the  Department  of  CaH' 

fornia: 

Whereas,  the  Mexican  citizens  hy  birth,  Maximo  and  Dionisio 
Zenon   Fernandez,  have  solicited  for  their  personal   beoefil^  a 
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tract  of  vacant  land  in  the  immediate  vicixuty  of  the  river  Sac- 
ramento^ bounding  on  the  north  with  the  base  of  the  Snowy 
Mountains,  on  the  south  with  the  land  of  Don  Juan  A.  Sutter, 
and  on  the  east  with  Feather  £iyer,  having  previously  made  the 
corresponding  inquiries  and  investigations  as  are  provided  in 
conformity  with  law  of  12th  August,  1824,  and  regulations  of 
21st  November,  1828,  I  have  assented  by  decree  of  this  date,  in 
the  exercise  of  the  powers  conferred  upon  me,  in  the  name  of  the 
Mexican  Nation,  to  grant  to  them  the  tract  aforesaid,  declaring 
to  them  the  fee  of  the  same  by  these  presents  with  reservation 
of  the  approval  of  the  most  excellent  Departmental  Assembly, 
and  under  the  following  conditions: 

Ist.  They  may  fence  in  the  same  without  prejudice  to  the 
cross-roads  and  servitudes.  They  shall  enjoy  it  freely  and  ex- 
clusively, dedicating  it  to  the  uses  or  cultivation  which  may  suit 
them. 

2d.  They  shall  solicit  from  the  respective  Judge  that  he  give 
them  judicial  possession  in  virtue  of  this  patent,  by  whom  shall 
be  marked  out  the  boundaries  by  the  necessary  monuments. 

3d.  The  land  of  which  donation  is  made  merely  four  square 
leagues,  (or  four  ranges  of  neat  cattle,)  in  conformity  with  the 
map  annexed  to  the  proceedings,  (espediente.)  The  Judge  who 
may  give  them  possession  will  pause  the  same  to  be  measured 
according  to  the  ordinance,  leaving  the  remainder  which  may 
result  in  the  nation  for  its  proper  uses. 

I  therefore  ordain  that,  holding  the  present  document  of  title 
as  firm  and  valid,  note  be  taken  of  it  in  the  respective  book,  and 
it  be  delivered  to  those  concerned  for  their  protection  and  other 
purposes. 

Given  in  the  city  of  Los  Angeles  on  this  common  paper,  for 
the  absolute  want  of  stamped,  the  twelfth  day  of  June,  one  thous- 
and eight  hundred  and  forty-six. 

Pio  Pioo. 

Jos6  Mateas  Moreno,  Provisional  Secretary. 

Note  has  been  taken  of  this  Superior  Patent  in  the  respective 
book. 

MOBENO.*' 

On  the  triill  ttie  defendants,  among  other  thiiigs,  offered  to 
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prove  thai  two  df  the  plaintifla^  and  the  grantor  of  the  other 
plaintiff,  on  the  4th  of  March,  1866,  published  in  the  Butte  Record, 
a  paper  of  general  circulation  in  the  neighborhood  where  the 
premiaei  are  situated,  a  notice  stating  that  they  had  become  the 
owners  of  the  tract  of  land  known  as  the  Fernandez  grant,  and 
setting  forth  its  boundaries,  and  notifying  persons  not  to  tree- 
pass  upon  the  tract  The.  notice  was  at  the  same  time  produced 
in  connection  with  the  offer  of  the  defendants.  The  object  of 
introducing  it  was  to  show  that  the  plaintiffs  did  not  claim,  by 
the  boundaries  designated  in  the  notice,  the  premises  in  contro- 
versy. The  Court  excluded. the  notice,  and  the  defendants  ex- 
cepted. 

All  othar  material  facts  of  the  case  are  stated  in  the  opinion  of 
the  Court  The  plaintiffs  recovered  judgment,  and  the  defen- 
dants appealed. 

Robinson  d  Beatiy,  for  Appellants. 

I.  If  the  grant  was  for  a  certain  specific  tract  of  land,  defined 
by  metes  and  hounds  which  were  capable  of  being  ascertiiined 
and  accurately  defined  by  the  ordinary  modes  of  judicial  inves- 
tigation, and  the  taid  botmdaries  contained  four  leagues  and  no 
more,  then  the  grant  of  the  Mexican  Government  conferred  on 
the  gnmtees  a  perfect  tiUe.  As  a  corollary  to  this  proposition. 
the  plaintiffs,  having  derived  a  perfect  title  from  the  Mexican 
Government,  need  not  have  presented  their  claim  to  the  Board 
of  Land  Comnuasioners.  It  is  true,  that  the  Act  of  Congress 
requires  all  claims  to  be  presented,  and  says  that  all  lands  not 
cogofirmed  shall  l)e  ^deemed  held  and  considered ''  public  do- 
main. But  this  is  a  mere  hrutum  ftilmen.  Congress  could  not 
pass  a  law  forfeiting  the  property  of  a  citizen  without  compen- 
sation, and  for  no  crime  but  failing  to  do  an  actv  which  should 
perfect  a  title  which  was  already  perfect  (Lytle  ei  al,  v.  State 
of  Arkansas,  9  How.  814.)  If,  however,  the  grantees  had  a  grant 
for  four  leagues  of  land  not  defined  by  any  specific  boundaries, 
but  contained  within  more  extended  boundaries  —  say  within 
thirty  leagues — then  the  question  arises,  who  would  have  the 
right  to  segregate  and  select  the  four  leagues  out  of  the  thirty, 
the  grantees  or  the  government?  If  the  government  has  the 
right  to  elect,  it  has  ao  right  to  go  outside  of  the  tinrty  leagues. 
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It  was  suggested  by  the  Court  that  this  land,  kaving  been 
patented  by  the  United  States,  the  government  would  never 
advertise  it  for  sale,  conflequently  defendants  could  never  get  a 
title.  This  we  think  an  imaginary  difficulty.  The  land  has  been 
conveyed  by  the  government  to  the  plaintiffs  by  a  sort  of  quit- 
claim, reserving  the  rights  of  third  parties.  The  Appellants  are 
third  parties  holding  an  equity  against  the  government.  The 
government  patent  passes  the  land  subject  to  that  equity.  Appel- 
lants can  tender  the  one  doUar  and  twenty-five  cents  per  acre,  and 
file  their  bill  to  compel  Respondents  to  deed  the  land.  Or  Respon- 
denls  can  file  their  bill  to  compel  Appellants  to  pay  the  money  or 
surrender  their  equity.  We  admit  that,  H  this  grant  did  cover  an 
extent  of  thirty  leagues,  no  pre-emption  right  could  attach  within 
that  thirty  leagues.  But  we  offered  proof  to  show  that  the  land  in 
controversy  was  outside  of  the  utmost  limits  of  the  grant 

n.  A  pre-emptor  who  settles  on  public  land  under  and  by 
virtue  of  the  United  States  laws,  13,  from  tiie  time  of  his  settler 
ment,  a  purchaser  in  good  faith.  He  has  a  vested  right,  of 
which  the  government  cannot  deprive  him  by  Act  of  Congress. 
His  settlement  and  his  improvement  of  the  land  are  the  consid- 
eration that  he  pays  the  government  (Lyile  v.  8taU  of  ArJcansaa, 
above  cited.) 

III.  The  notice  published  by  two  of  the  plaintiib  and  the 
vendor  of  the  third,  as  to  the  boundaries  of  tiieir  grant,  was 
competent  evidence,  and  should  have  been  received.  It  was  one 
link  in  the  evidence  to  establish  the  allegaticua  in  the  answer  of 
the  defendants,  that  they  had  made  their  improvements,  **  encour- 
aged by  the  representations  of  the  plaintiffs,^  thftt  Ibe  premises 
"  were  public  lands,  and  not  included  in  any  Mexican  grant.*'  If 
the  plaintiffs  did  make  such  representg^tions,  they  are  estopped  from 
claiming  any  back  rents,  and  may  be  compelled  to  pay  for  improve- 
ments made  by  defendants,  if  indeed  they  are  not  estopped  to  sue 
for  the  land. 

IV.  The  Appellants  are  the  '^ third  persons'*  mentioned  in 
the  15th  Section  of  the  Act  of  March  .3d,  1851,  whose  interests 
the  decree  of  confirmation  and  the  patent  do  not  affect.  If  the 
Appellants  held  under  the  United  States  by  right  ioqtdied  p$n- 

Vou  ZIII.— SI 
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dente  Uie,  they  would  be  privies.  It  can  only  be  supposed  tliat 
ihey  acquired  their  rights  pendente  lite  by  confounding  the  acts 
of  the  Courts  with  those  of  the  Surveyor-General.  If,  while  the 
claim  of  the  Respondents  was  pending  before  the  Board  of  Com- 
missioners, or  the  United  States  District  Court  on  appeal,  the} 
acquired  any  right  from  the  United  States  adverse  to  the  claim 
they  presented,  they  acquired  it  pendente  lite,  and  the  same  would 
be  barred  by  the  decree  against  the  United  States.  But  they 
admit  the  validity  of  Respondents'  claim,  and  the  correctness  of 
the  decree  in  their  favor.  They  abide  in  everything  the  Court 
and  Commissioners  did.  The  decree  was  a  legal  adjudication 
that  the  title  was  and  had  been  a  good  one.  After  that  adjudi- 
cation, the  political  department  of  the  government  commenced 
to  act,  and  they  say,  surveyed  land  not  decreed  to  belong  to  Respon- 
dents. 

If  Respondents  asked  for  one  piece  of  land,  and  the  Appel- 
lants finding  litigation  about  that,  bought  another  and  different 
piece,  this  was  not  buying  pendente  lite,  because  there  was  no  suit 
about  the  piece  they  bought.  It  was  a  suit  between  the  same 
parties,  but  not  about  the  same  property.  The  Surveyor  is  in 
no  way  connected  with  the  Courts  or  Board  of  Commissioners. 

The  first  proceeding  terminated  with  the  final  decree.  If  that 
decree  was  for  this  land,  the  Appellants  cannot  hold  it,  as  they 
are  purchasers  pendente  lite.  But  if  the  decree  does  not  include 
it,  then  they  are  not  precluded  from  setting  up  rights  acquired 
before  the  survey  was  made.  That  was  the  first  indication  of  a 
claim  to  this  land.  'It  is  that  survey  they  wish  to  contest^  not  the 
decree.    They  did  not  purchase  pending  the  survey. 

Wm.  H.  Rhodes,  for  Respondents. 

I.  By  the  treaty  of  Guadalupe  Hidalgo,  the  United  States 
reseived  and  incurred  the  duty  of  surveying  and  segregating  the 
domain  previously  granted  by  the  government  of  Mexico.  {West 
V.  Cochran,  17  How.  403;  Stanford  V.  Taylor,  18  Id.  412:  Stod- 
dard V.  Chambers,  2  Id.  316;  U.  8.  v.  Sutherland,  19  Id.  364; 
WUlot  V.  Sanford,  19  Id.  80;  Menard's  Heirs  v.  Massey,  8  li  294; 
Ovitard  et  ah  v.  Stoddard,  16  Id.  612.) 

II.  The  grant  having  been  confirmed,  surveyed,  and  patented, 
the     defendants    cannot     question     the    proceedings     ou     ih« 
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ground  of  having,  as  third  persons,  rights  to  the  land  in  con- 
troversy; the  survey  and  patent  are  conclusive.  (West  v.  Cochran, 
17  How.  402;  Siaaiford  v.  Taylor,  18  Id.  412;  Bryan  et  dU.  v. 
Forsyth,  19  Id.  334;  Stephenson^.  Smith,  7  Missouri,  610.) 

The  terms  "  third  persons,'*  in  the  Act  of  Congress  of  1851,  do 
not  apply  either  to  the  IT.  S.  Gtevemment  or  to  the  claimants,  for 
thoy  are  the  imttnediate  parties  to  the  proceedings.  They  have 
reference  solely  to  the  claimants  of  conflicting  grants. 

In  what  sense  can  a  settler  be  deemed  a  third  person?  He 
must  be  so  by  virtue  of  some  interest  in  the  premises  derived 
from  an  independent  source.  His  interest  derived  from  the  par- 
ties litigant  is,  by  a  general  rule  of  law,  merged  in  that  of  the 
parties  through  whom  he  claims.  All  actions  at  law  and  in 
equity  bind  parties  thereto.  But  the  term  " parties''  signifies: 
1st.  The  persons  immediately  before  the  Court  2d.  Privies  in 
estate.  3d.  Privies  in  blood.  4th.  Privies  in  law.  (1  Green.  Ev. 
Sees.  523,  536.) 

The  true  position  of  affairs  -is  this:  1.  The  United  States  pur- 
diased  certain  vacant  land  from  Mexico.  2.  The  United  States, 
as  a  matter  of  bounty,  agreed  to  sell  that  land  to  actual  settlers. 
3.  The  land  in  controversy  is  admitted  by  the  United  States  to 
belong  to  the  Respondents,  and  that  they  never  owned  a  foot  of 
it;  and  third  persons  are  bound  by  this  admission.-  (Stringer  et 
al  V.  Young,  3  Pet  341 ;  OaU  et  al.  v.  Oalloivay,  4  Id.  342,  cited 
with  approval  in  BagneU  v.  Broderick,  13  Id.  446 ;  West  v.  Coch- 
ran, 17  How.  403;  Stanford  v.  Taylor,  18  Id.  412;  WUht  et  al. 
V.  Sanford,  19  Id.  80;  Id.  209.) 

Again,  the  defendants  cannot  claim  as  pre-emptors,  because  the 
land  is  exempted  from  the  operation  of  fiie  pre-emption  laws.  Nor 
can  they  claim  to  be  settlers  in  good  faith  without  notice.  9  U.  S. 
Statutes  at  Large,  632,  Sec.  13 ;  10  li  246,  Sees.  6,  3;  Act  of  1851 
relative  to  settling  land  claims.) 

III.  There  is  no  error  in  tiie  location  of  the  grant  The 
grant  commences  its  boundary  with  the  north  line,  not  the 
south.  It  fixes  the  faldas  of  the  Sierra  Nevada  range  as  its 
starting  point  According  to  the  Spanish  dictionary,  the  word 
means,  primarily,  radix  mentis.  It  is  sometimes  translated  base 
of  a  mountain,  sometimes  shirts  of  a  mountain,  and  sometimes 
trail  of  a  dressi    But  it  has  nowheie  an  independent  existence. 
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It  iieeessari]^  adheres  to  soiaething  gteater  —  k  a  compooeni 
p«jrt  of  a  larger  thing.  In  this  case  it  is  attadied  to  the  terms 
Sierra  Nevada  range  of  mountains.  It  canndt^  therefore,  mean 
the  foot-hills  of  that  range.  It  must  mean  the  radix  of  the  range 
iteelf. 

FiSLD,  J.  delivered  the  opinion  of  tbe  Oonrt  —  Tsbbt,  C.  J. 
and  Baldwin,  J.  oononrring. 

This  is  an  action  of  ejectment,  to  recoTer  the  poesession  of  a 
tract  of  land  situated  in  Butte  County.  The  plaintifb  deraign 
their  title  to  the  premises  from  a  grant  issued  to  Maximo  and 
Dionisio  Fernandez,  by  Pio  Pico,  formerly  Mexican  OoTemor  of 
California,  and  a  patc»it  issued,  upon  its  confirmation,  on  behalf 
of  the  United  States.  The  grant  bears  date  on  the  twelfOi  of 
June,  1846;  the  daim  under  it  was  presented  for  confirmation 
to  the  Board  of  United  States  Land  Conttnissioners  in  March, 
1852,  and  was  confiroiid  by  Hb&t  Board  to  the  claimants  in  July, 
1855,  and  subseijuently  by  the  United  States  District  Court  in 
March,  1857.  The  Attomey-General  of  the  United  States  soon 
afterward  gare  notiee  that  no  further  appeal  would  be  prose- 
cuted on  tiie  part  of  the  United  States,  and  by  an  order  of  the 
District  Courts  the  claimants  had  leave  to  proceed  as  upon  a  final 
deeree.  The  grant  describes  the  land  as  lying  in  the  immediate 
vicinity  of  the  liver  Sacramento,  and  as  bounded  on  the  norC!i 
by  the  base  of  the  Snowy  Mountains;  on  the  south  by  the  lands 
of  John  A.  Sutter,  and  on  the  east  by  Feather  Biter.  No  bonnd- 
azy  on  the  west  is  specified,  but  to  the  eapediente  a  map  of  the 
tract  was  annexed,  and  to  this  map  reference  is  made  in  tibe 
grant,  the  third  condition  of  which  is  in  ihe  following  language: 
''The  land  of  which  donation  is  made  is  merely  four  square 
leagues  (or  four  ranges  of  neat  cattle),  in  conformity  with  the 
map  annexed  to  the  proceedings  (espediente) .  The  Judge  who 
may  give  posseteidn  will  catlae  the  same  to  be  nueasured  accord- 
ing to  the  Ordinance,  leaving  the  remainder  which  may  result  to 
the  nation  for  its  pi^oper  uses.**  In  April,  1867,  four  leagues  — 
the  specific  quantity  gianted  —  were  laid  off  and  surveyed  under 
the  directions  of  the  Surveyor-General  of  the  United  States  for 
California,  and  the  survey  was,  in  May  fbllowing,  approved  by 
that  officer.    Upon  tins  survey,  and  in  pursuance  of  llie  oanfim- 
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ation,  a  patent  on  behalf  of  the  United  States  was  issued  to  the* 
claimants^  bearing  date  on  the  14th  of  October,  1857,  for  fou. 
leagues  of  land  with  thje  speeifie  descriptkni  of  the  official  sur- 
vey. This  patent  includes  the  premises  in  eontroi^rBy,  and  the 
defendants  were  in  their  occupation  at  the  commencement  of  the 
action. 

To  resist  a  recovery,  the  defendants  offered  parol  evidenoe,  to 
ft.how  that  the  four  leagues,  aa  surreyed  and  patented,  were 
different  from  the  tract  designated  in  the  grant,  and  the  map  to 
which  the  grant  makes  reference;  that  a  co(rrect  location  of  the 
tract,  as  granted,  would  not  include  the  premises  in  suit;  that 
tiie  defendants  are  dtizena  of  the  United  States,  and  had  each 
entered  upon  a  separate  quarter  section  of  the  premises,  daim- 
tng  the  priyileges  of  prd^emptioners  xinder  the  laws  of  the  United 
States,  and  made  the  improvements  required  in  such  cases,  and 
had,  in  May,  1856,  filed  their  separate  declaratory  sti^tements  in 
the  office  of  the  United  States  Register,  at  Marysville,  insisting 
that  as  such  pre-emption  claimants^  they  had  acquired  vested 
rights,  and  that  the  confirmation  of  the  grant,  and  the  patent 
issued  thereunder,  were  not  conclusive  against  them  under  the 
provisions  of  the  15th  Section  of  the  Act  of  tkmgress  of  March 
8d,  1851.  The  Court  bdow  excluded  the  evidence  offered,  and 
ha  ruling  in  tiiis  respect  constitutes  the  principal  error  assigned 
for  a  reversal  of  the  judgment 

This  ruling  of  the  Court,  we  think  dearly  correct^  and  the 
position  of  the  defendants  untenable.  It  will  be  seen  from  the 
grant  that  there  were  no  certainty  and  precision  in  the  boimda- 
ries.  No  official  survey  of  the  northern  line  of  the  lands  of  Sut- 
ter was  ever  made  under  the  former  government,  and  noiie  has 
as  yet  been  made  under  the  government  of  the  United  States. 
The  position  of  that  line  was  a  matter  still  to  be  determined 
when  the  grant  to  Fernandez  was  issuedv  The  point  where  the 
Sierra  Nevada  may  properly  be  said  to  commence,  was  at  the 
time,  and  is  to  this  day,  a  matter  of  uncertainty.  The  term  faldas 
is  used  in  the  original  grants  and  is  sometimes  tiranslated  ^^  slope 
of  the  mountains,''  and  sometimes  '^base"  of  them.  It  repre- 
sents no  independent  existence,  but  only  something  pertainiiig 
to  that  which  is  greater.  Aa  applied  to  the  Sierra  Nevada,  it 
sftv^t  meaa.  ciOiflr  fhsir  ^btfla^'  or  ^  slope,"  and  not  those  de- 
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yationfi  which  precede  fhe  general  rise  of  the  motmtainSy  and  are 
termed  ''foot  hills/'  The  commencement  of  sneh  base  or  slope 
is  not  fixed  by  any  marks  which  giye  to  it  precision  and  cer- 
tainty. The  western  boundary  is  not  given  at  all.  It  is  very 
evident  that  the  Qovemor  only  intended  to  indicate  by  the  bonn- 
daries  designated  the  general  outlines  of  the  tract  within  which 
the  four  leagues  were  to  be  taken.  Between  the  faldas  of  the 
Sierra  Nevada  —  not  meaning  thereby  the  foot  hiUs,  but  the  base 
or  slope  of  the  mountain  —  and  the  line  of  Sutter^  as  given  by  the 
witness,  Bidwell,  who  made  fhe  map  referred  to  in  the  grant  to 
Fernandez,  there  is  an  extent  greatly  exceeding  four  leagues. 
The  western  boundary  ia  not,  as  we  have  stated,  given,  and  be- 
tween Feather  River  on  the  east,  and  the  Sacramento  River,  in 
the  vicinity  of  which  the  land  is  stated  in  the  grant  to  lie,  iheie 
is  a  much  greater  width  than  one  league. 

If,  then,  the  grant  in  question  is  to  be  r^^arded  as  conveying  an 
interest  to  four  leagues  lying  within  a  larger  tract,  the  right  to 
measure  off  and  give  precisian  to  the  specific  quantity  granted, 
remained  with  the  former  government,  and  passed  with  all  other 
public  rights  to  the  government  of  the  United  States,  upon  the 
cession  of  the  country.  That  right  belongs  to  the  political  de- 
partment of  the  government,  and  cannot  be  exercised  by  Courts 
of  Justice.  The  Courts  can  ascertain  and  fix  the  position  of 
boundaries  which  are  designated,  but  cannot  give  boundaries  to 
a  specific  quantity  which  has  non^  and  lies  in  a  larger  tract.  To 
give  precision  and  location  to  such  specific  quantity  a  survey  must 
be  made  by  the  proper  department  of  government,  in  which  the 
subject  is  vested  by  the  legislation  of  Congress.  (See  Waterman 
V.  Smith,  13  Cal.  373.)  With  the  action  of  that  department,  the 
judiciary  cannot  interfere.  The  judiciary  must  determine,  it  is 
true,  whether  prior  rights  of  third  parties  have  been  interfered 
with  by  the  survey  and*  patent  issued  thereon,  but  it  cannot  cor- 
rect the  one  nor  the  other,  and  locate  the  land,  where,  in  its 
judgment,  the  location  ought  originally  to  have  been  made.  The 
survey  and  patent  are  conclusiye  upon  it  in  actions  of  ejectment^ 
except  when  in  conflict  with  the  prior  rights  of  third  persons, 
and  then  their  inconclusiveness  can  be  asserted  only  to  the  ex- 
tent essential  for  the  protection  of  such  prior  ri^ts. 
-  We  do  not  undisrstand  the  eouhael  of  the  deiendanto  aa  aa» 
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tioning  the  correctness  of  these  yiews^  but  as  insisting  that  the 
map  annexed  to  the  grant  embraced  the  precise  quantity  of  four 
leagues  granted,  and  as  that  quantity  was  to  be  taken  in  con- 
formity with  such  map,  the  title  of  the  grantees  was  perfect,  requir- 
ing no  further  action  of  the  government,  and  must  be  restricted 
to  the  land  contained  in  the  map ;  that  the  subsequent  confinnation, 
survey,  and  patent,  of  the  United  States  did  not  add  to  the  grantees' 
title,  nor  could  they,  without  the  grantees'  assent,  in  any  way  have 
impaired  it 

The  title  of  the  grantees  to  the  land  contained  within  the 
map  may  be  admitted  to  have  been  perfect,  and  yet  no  conclu- 
sion follows  against  the  claim  of  tiie  plaintiffs.  If  they  have 
accepted  the  land  described  in  their  patent  as  satisfying  their 
claim,  no  other  persons  can  object  that  a  portion  of  the  land  thus 
taken  is  without  the  boundaries  of  the  grant,  unless  their  prior 
rights  are  interfered  with.  This  is  a  matter  between  the  gov- 
ernment and  the  grantees,  with  which  strangers  have  no  con- 
cern. The  answer,  however,  to  the  position  of  counsel  is  this: 
The  government  has  provided  a  Board  for  the  determination  of 
the  validity  of  claims  to  lands  held  under  Mexican  grants,  and  a 
system  for  the  survey  and  location  of  the  lands  upon  the  recog- 
nition and  confirmation  of  such  claims.  The  survey  and  location 
are  to  follow  the  decree  of  confirmation.  The  approval  of  the 
survey  by  the  proper  officers  is  the  determination  —  the  judgment 
of  the  appropriate  department  of  government,  that  the  survey 
does  conform  to  such  decree.  That  determination  or  judgment 
is  not  the  subject  of  review  by  the  judiciary.  It  is  conclusive 
upon  the  Courts  in  actions  of  ejectment,  as  the  adjudication  of  a 
competent  tribunal,  upon  a  subject  within  its  exclusive  jurisdic- 
tion. The  patent,  which  is  the  final  document  issued  by  the 
government,  is  conclusive  evidence  of  the  validity  of  the  origi- 
nal grant,  and  of  its  recognition  and  confirmation,  and  of  the 
survey,  and  its  conformity  with  the  conformation,  and  of  the  relin- 
quishment to  the  patentee  of  all  •  the  interest  of  the  United 
States  in  the  land.  It  cannot  be  attacked  collaterally,  even  for 
fraud,  whether  charged  to  have  existed  in  the  procurement  of 
the  original  grant,  or  in  the  proof  of  its  executicm,  or  in  the 
making  of  the  survey.  For  these  matten  the  right  of  interfter- 
ence  rests  only  with  Hbe  government    Individuab  ean  resist  ^e 
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eonclusiy^iefiB  of  the  patent  obI;  by  ihowing  that  it  conflicts 
with  prior  nghta  vested  in  them.  And  this  brings  us  to  the 
inquiry  whether  the  defendants  possess  any  such  prior  rights. 
The  15th  Section  of  the  Act  of  Congress  of  1851,  provides  that 
the  final  decree  of  confirmation  and  patent,  shall  be  conclusive 
between  the  United  States  and  the  claimants  only,  and  shall  not 
affect  the  interests  of  third  persons.  If  conclusive  between  the 
United  States  4nd  the  claimants,  it  must  be  equally  so  between 
persons  holding  under  either  of  those  parties;  and  in  Waterniaih 
V.  Smith,  ante,  373,  we  held  that  the  third  persons  mentioned  in 
the  Act  were  those  whose  title  waa  at  the  time  such  as  to  enable 
them  to  resist  successfully  any  action  of  llie  government  respect- 
ing it.  The  patent  took  efBact  by  relation,  at  the  date  of 
the  presentation  of  the  petition  of  the  patentees  to  the  Board  of 
Land  Commissioners,  in  March,  1862.  At  that  time  the  pre- 
emption laws  of  the  United  States,  under  which  the  defendants 
assert  their  acquisition  of  rights,  were  not  extended  to  Cali- 
fornia. Any  rights  which  they  possess  were  subsequently  acquired, 
and  must  be  subordinate  to  the  result  of  the  proceedings 
then  pending  by  the  grantees  before  the  tribunals  and  officers  of 
the  United  States.  These  proceedings  had  for  their  object  the 
recognition  of  the  grantees'  claim,  and  the  determination  of  its 
location  with  such  precision  as  to  leave  no  room  for  subsequent 
dispute  and  Utigation.  If  settlers,  after  steps  taken  for  con- 
firmation, could  by  location  acquire  such  rights  to  the  piemides 
as  to  authorize  them  to  compel  a  patentee,  in  every  suit  for  the 
recovery  of  his  land,  to  establish  the  correctness  of  the  action 
of  the  officers  of  government  in  their  survey  and  location,  the 
patent,  instead  of  being  an  instrument  of  quiet  and  security  to 
the  possessor,  would  become  a  source  of  perpetual  and  ruinous 
litigation,  and  the  settlement  of  land  titles  in  the  country  be 
delayed  a  quarter  of  a  century.  The  patentee  would  find  it  estab- 
lished in  different  suit%  to  the  utter  destruction  of  his  rights,  that 
his  land  should  have  been  located  in  as  many  different  places 
within  the  exterior  boundaries  of  the  general  tract,  designated  in 
his  grant,  aa  the  varying  prejudices,  interests,  or  notions  of  justice, 
of  witnesses  and  jurymen  might  suggest. 

The  notice  published  by  two  of  the  plaintiffs  and  the  yendor 
ol  the  tbizd,  in  1866^  stating  that  they  had  become  the  owners 
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of  the  grant>  and  specifying  its  boundaries^  and  warning  tres- 
passers not  to  come  upon  the  land  with  such  boundaries,  was 
properly  excluded.  Such  notice  could  not  operate  as  an  estoppel 
upon  the  plaintiffs,  for  two  reasons.  First,  it  was  only  evidence 
of  the  opinion  the  parties  entertained  of  the  boundaries  of  their 
daim;  that  opinion  could  not  control  the  action  of  the  officers 
of  goyemment,  or  affect  the  validity  and  effect  of  the  patent. 
The  pre-emptioners  are  presumed  to  have  known,  as  such  was 
the  law,  that  the  right  of  survey  and  location  rested  exclusively 
with  the  govemmjent,  and  was  not  subject  to  any  direction  of 
die  grantees.  Nor  is  it  reasonable  to  hold  that  the  plaintiffs  in- 
tended to  abandon  all  rights  to  any  other  land,  provided  the 
official  survey  did  not  conform  to  the  boundaries  they  indicated. 
The  most  that  can  be  asserted  from  the  notice  is,  that  until  the  lo- 
cation of  their  tract,  the  parties  limited  their  claim  to  the  land 
within  certain  boundaries.  It  may  be  possible  that  such  notice 
would  operate  as  a  protection  against  any  demand  for  damages 
until  the  approved  survey  was  made.  We  do  not  affirm  even 
this,  but  certainly  it  can  have  no  greater  effect.  In  the  second 
place,  the  settlement  wa^  made  by  the  defendants  in  1853,  and 
could  have  not  been  induced,  of  course,  by  the  notice  published 
in  1856. 
Judgment  affirmed. 

iM  WlwwM  ct  •!  V.  Bwtm,  (^wte)/  Tomit  v.  BowM»  (14  OU.) 
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M9or§  V.  WUtlnton,  (Miyra^)  ■fflnn»a. 

The  facts  of  this  case  axe  similar  to  the  facts  iif  Moore  ri  ol.  y. 
Wilkinson  ei  dl.  with  the  exception  that  the  defendants  have 
never  filed  any  declaratory  statement  of  their  intention  to  pre- 
empt the  quarter  sections  which  they  occupy.  The  case,  if  pos- 
sible, is  more  bairen  of  merit  than  the  one  dtedy  and  on  that 
authority  the  judgmant  is  afflntied. 
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ANlf  A  TBYON  v.  SUTTON  et  id. 

Ir  no  motion  be  made  in  the  Court  below  to  correct  a  clerical  error  dlaeloaed 
by  tho  pleadings,  the  error  will  be  corrected  in  the  Suprone  Coort  at  Ap- 
pellant's cost. 

Mere  Indef.niteness  of  description  In  a  mortgage  is  no  objection  to  its  enforce- 
ment as  It  is  written,  whatever  the  effect  of  the  sale  under  anch  a  deaczip- 
tlon.     The  mortgagor  cannot  complain. 

There  Is  little.  If  any,  practical  difference  between  the  Court  ruling  out  testi- 
mony upon  the  strength  of  a  fact  proven  to  the  Court,  and  permitting  the 
case  to  go  to  the  jury,  and  then  denying  effect  to  such  testimony,  upon  proof 
of  the  same  fact. 

A  married  woman  cannot  make  an  assignment  of  a  mortgage  without  the  con- 
currence of  the  husband.     [The  property  was  common. —  Rbp.] 

By  the»  common  law.  a  note  payable  to  the  wife  is  prima  faoie  the  property  off 
the  husband,  and  can  be  indorsed  by  him,  but  not  by  her  alone. 

A  party  deallnf;  with  a  feme  Is  bound  to  Inquire  into  her  rights  and  powon. 
The  fact  that  papers  are  drawn  directly  to  the  wife  does  not  estop  elthtt 
husband  or  wife  from  refusing  effect  to  her  sole  acL 

The  case  might  be  different  if  the  husband  represented  the  wife  to  be  a  fomo 
sole,  and  with  authority  to  deal  as  such  with  the  common  property,  or  aa- 
sented  to  a  transfer  by  ner ;  but  the  fact  that  a  note  or  mortgage  is  executed 
to  her  Ih  not  conclusive  proof  of  any  such  representntion. 

Where  the  complaint  avers  fhat  the  note  and  mortgage  sued  on  were  made 
to  "  E."  a  married  woman,  and  by  her  assigned  to  plaintiff,  he  cannot  re- 
cover, because  the  right  to  assign  was  in  the  husband ;  and  this,  too,  where 
the  proof  was  that  both  husband  and  wife  assigned  the  note  and  mortffage. 
In  chancery  cases  the  party  must  recover  according  to  the  pleadbtgej  and 
pot  the  proof,  where  there  la  a  variance. 

Appeal  from  the  Sixth  District 

The  case  is  sufficiently  stated  in  the  opinion. 

J.  H,  Ralston,  for  Appellant.  The  Court  below  erred  in  ex- 
cluding the  assignment  by  E.  Schroeder  of  the  two  thousand 
dollar  note  and  mortgage  to  Bertha.  McKay.  The  complaint 
counted  on  the  note  as  payable  to  Mrs.  E.  Schroeder,  and  by  her 
alone  assigned  to  plaintiff.  The  fact  that  she  had  a  hnsband  is 
nowhere  averred.  Defendant  adimits  the  execution  of  the  not^ 
to  her,  and  sets  up  payment  to  her  assignee.  Under  this  state 
of  pleading  the  defendant  had  a  right  to  go  to  the  jury  upon  the 
question  whether  E.  Schroeder  was  married  in  fact,  or  whether 
she  was  a  sole  trader,  and  hence  competent  to  assign.  Defend- 
ant had  a  right  to  try  his  case  according  to  the  issues  framed. 

Wm.  8.  Long,  for  Respondent.  1.  Error  in  the  decree  as  to 
description  of  the  property,  cannot  be  taken  advantage  of  in  the 
Appellate  Court  for  the  first  time.  2.  E.  Schroeder,  being  a  /erne 
covert,  could  not  assign  the  mortgage..  Besides,  there  is  no  proof 
that  the  note  was  assigned,  and  this  could  be  bought  by  plaintifi 
even  if  the  mortgage  had  passed  to  McE^iy*   . 
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Baldwin,  J.  deliyered  the  opinion  of  the  Court  —  Terry,  C.  J. 
ooncurriDg. 

1.  It  is  conceded  by  the  comiBel  for  the  Respondent  that  there 
IB  an  error  in  the  decree  in  this  case  by  an  (wnission  to  give  credit 
for  one  thousand  dollars  entered  on  the  note.  This  seems  to  have 
been  a  clerical  error,  which  the  pleadings  themselves  disclose, 
and  the  Respondent  is  willing  that  it  should  be  corrected  here. 
As  no  motion  was  made  for  the  correction  in  the  Court  below, 
the  error  would  be  corrected  here  at  the  cost  of  the  Appellants, 
acid  the  decree  otherwise  affirmed,  if  there  were  no  other  error  in 
the  record. 

2.  There  seems  to  be  another  error  in  the  decree,  also  shown 
by  the  pleadings  and  exhibits.  In  one  of  the  mortgages  at- 
tempted to  be  foreclosed  the  property  is  described  as  the  south 
half  of  Lot  5,  in  square  between  J  and  K,  Ninth  and  Tenth 
streets^  and  in  the  other  mortgage,  as  part  of  Lot,  No.  5.  The  de- 
cree directs  the  sale  of  the  lot  as  first  described  under  both  mort- 
gages, and,  of  course,  a  foreclosure  of  the  mortgagor's  title  and 
equity.  It  is  very  true  that  the  mere  indefiniteness  of  the  de- 
scription in  the  mortgage  is  no  objection  to  the  enforcement  of 
flie  mortgage  as  it  is  written,  whatever  the  effect  of  the  sale 
under  such  a  description  would  be.  It  does  not  lie  with  the 
mortgagor  to  say  that  he  conveyed  the  property  by  so  loose  oi 
indefinite  a  description  that  no  title  could  pass  to  a  purchaser  at 
a  Bale  of  the  mortgaged  premises.  If  nothing  passes,  it  is  the 
misfortune  of  the  mortgagee,  but  the  mortgagor  is  not  hurt;  if 
anything  does  pass,  the  mortgagee  is  entitled  to  it.  But  this 
does  not  meet  the  objection;  the  complaint  is  that,  by  this  par- 
ticular description,  property  is  or  may  be  made  to  pass  or  be 
sold  which  the  mortgagor  never  conveyed.  But  this  error,  which 
attaches  to  only  one  of  the  mon^^ages,  can  be  corrected  by  the 
record. 

3.  We  have  intimated  that  this  was  a  bill  filed  to  foreclose  two 
mortgages  —  one  mitde  2d  April,  1856.  by  Joseph  Sutton  and  wife, 
to  Anestina  Schroeder,  to  secure  a  note  of  twd  tiiousand  dollars, 
due  at  twelve  months  from  date,  with  interest;  the  other  mort- 
gage, made  the  10th  day  of  October,  1857,  by  Sutton  and  wife,  to 
fhe  plaintiff  here,  for  one  thousand  dollars,  to  secure  a  note  of  that 
dalSy  duo  at  six  months,  with  interest 
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It  seems  that  a  jury  was  empanneled  xmder  the  direction  of  the 
Court,  who  were  instructed  to  find  a  special  verdict  ISicy 
found  as  follows:  ''We,  the  jurors,  do  not  find  any  evid^ice  to 
satisfy  us  that  there  has  been  any  alteration  in  the  papers  since 
the  execution/'  The  Court  reserved  its  judgment,  and  directed 
the  Clerk  to  compute  the  amount  dne  tilie  plaintiff.  After  the 
Clerk  had  returned  his  report  of  the  amount  due,  appears  in  the 
transcript  a  motion  for  a  new  trial  and  stategnent  By  this  it 
seems  that  the  case  was  tried  in  July,  1858,  by  the  Ooart,  and  a 
final  decree  entered  for  the  plaintiff.  The  defense,  in  this  case, 
was  that  Mrs.  Schroeder,  on  the  Slat  day  of  Augost^  1857,  as- 
signed this  two  thousand  dollar  mortgage  to  Miss  Bertha  Mc- 
Kay, who  entered  satisfaction  on  the  lOtfa  day  of  October,  1857, 
on  the  records,  in  these  words:  ''  Satisfied  in  full,  this  10th  day  of 
Oct.  1857,  Miss  Bertha  McKay,  assignee  of  Anestine  Schroeder, 
by  her  Attorney  in  fact,  R.  H.  Stanley/' 

A  copy  of  the  assignment  was  offered,  which  purports  to  be 
for  the  consideration  of  tiiie  sum  of  two  thousand  dollajsi,  and  to 
be  an  assignment  of  Uie  note  and  mortgage,  and  to  be  made 
without  recourse.  It  is  signed  in  the  presence  of  B.  H.  Stanley, 
by,  or  in  the  name  of  A.  Schroeder.  It  purports  to  be  adnowl- 
edged  before  Stanley,  Notary  PuUic,  and  recorded  on  Ihe  day  of 
its  date. 

The  plaintiff,  in  making  out  his  case,  after  the  introduction  of 
the  mortgage,  offered  the  note,  which  was  payable  to  Mrs.  Anes- 
tine Schroeder  or  order,  and  was  indorsed,  ''Sacramento,  Nov. 
13,  1867,  assigned  and  transferred  without  recourse.  A.  Schroe- 
der, H.  E.  Schroeder.**  After  the  introduction  of  the  assignment 
by  the  defendants,  the  plaintiff  moved  to  exclude  it,  and,  for  tiiat 
purpose,  offered  evidence  tending  to  show  that  Mrs.  A.  Schroeder 
was  a  married  woman  at  the  time  of  the  assignment,  being  then 
and  still  the  wife  of  one  H.  B.  Schroeder.  The  Court  heard  this 
proof  and  excluded  the  assignment  Perhaps  this  was  irregnlar. 
Probably  it  would  have  been  more  accordant  with  right  rules  of 
practice  to  permit  the  defendants  to  go  on  with  their  proof,  and 
then,  after  tliey  had  closed,  to  have  given  the  plaintiff  the  op- 
portunity to  rebut  it,  thus  turning  the  queslion  from  one  of  the 
admissibility  of  evidence  to  a  question  of  the  effect  of  it.  But  no 
objection  lor  irregularity  seems  to  have  been  made;  and  Aeie  is 
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little^  if  any  praotieal  diflsseiioe  t^etween  the  Conrt  ruling  out 
testimony  upon  the  strength  of  a  fact  proven^  and  denying  effect 
to  snch  testimony  upon  proof  of  the  same  fact;  and  the  failure 
of  the  defendants  ta  e^wept  to  thie  order  and  mode  of  prooi^  must 
be  considered  a  waiyer  of  objection  to  it. 

The  question  then  is:  Can  a  married  woi^aB  make  an  assign- 
ment of  a  mortgage  without  the  concurrence  of  ber  husband? 
We  say,  without  the  concurrence  of  her  husband,  for  it  is  not 
necessary  to  inquire  whether  this  concurrence  must,  in  such 
cases  as  this,  be  in  the  statutory  mode  required  for  the  oonyey- 
ance  of  the  separate  estate  of  the  wife.  We  are  not  aware  of 
any  authority  which  holds  this  doctrine.  It  is  true  that  the 
note  and  mortgage  were  made  directly  to  the  wife.  But  thiti 
does  not  show  that  she  was  a  feme  sole,  nor  that  even  this  not(> 
or  the  mortgage^  (the  mere  incident  to  it,)  was  her  separate 
estate,  eyen  if  this  last  fact  would  help  the  defease...  As  we  haye 
held,  prima  facie,  property  conveyed  to,  or  acquired  by,  either 
spouse  during  the  coverture,  under  one  ^tem^  is  common  prop- 
erty, and  the  contzol  and  disposition  of  this  common  property 
is  given,  by  statute,  to  the  husband.  The  wife  has  no.  right  tp 
dispose  of  it  At  common  law,  the  note  made  payable  to  the 
wife,  would,  prima  facie,  be  the  property  of  the  husband,  who 
could  indorse  it  in  his  own  name.  (Chitty  on  Bills,  22.)  Proba- 
bly the  indorsement  of  the  wife  was  not  necessary,  but  it  did  not 
hurt  or  make  less  effectual  the  indorsement  of  the  husband.  A 
party  dealing  with  a  feme  is  bound  to  inquire  into  her  rights  and 
powers.  She  or  he  is  no  more  estopped  by  the  fact  that  the 
papers  are  drawn  directly  to  her  than  she  or  he  would  be  bound 
to  give  effect  to  her  sole  deed,  if  she  were  named  as  grantee  in 
a  conveyance  of  real  estate.  The  case  might  be  different  if  the 
husband  expressly  represented  the  wife  to  be  a  feme  sole,  and 
with  authority  to  deal  as  such  with  the  common  property,  or  ab- 
sented to  this  transfer  by  her,  but  this  representation  is  UQt 
made  in  any  such  a  manner  as  to  conclude  the  parties  by  the 
mere  fact  that  a  note  is  taken  to  the  wife,  or  a  mortgage  to 
secure  it,  executed  to  her:  for  this  is  consistent  with  the  title  or 
right  of  the  husband. 

4.  Another  point  taken  by  the  counsel  for  the  Appellants  m 
more  formidable.    According  to  the  views  we  have  taken  of  this 
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case^  the  sole  title  and  right  to  transfer  thiB  note  and  mortgage 
were  in  H.  R.  Schroeder^  the  husband.  The  title  of  the  plaintiff 
was  through  his  assignment  of  the  note  to  the  plaintiff  here.  But 
the  complaint  doee  not  show  this  titlft  or  eoimt  upon  it.  Tl' 
proof  supports  it>  but  not  the  pleading.  Upon  the  pleadingSy 
the  same  case  is  not  made  as  in  the  proo&.  In  a  chancery  case, 
a  party  has  a  right  to  insist  that  the  legal  conclusion  to  be  de- 
duced from  the  pleadings — whatever  may  be  the  proofs — shall 
be  applied.  Therefore,  upon  this  case,  so  made,  the  plaintiff  was 
not  entitled  to  his  decree  so  far  as  this  first  mortgage  was  con- 
cerned. The  decree  was  wrong,  therefore,  as  the  case  was  pre- 
sented to  the  Judge;  for  the  complaint  alleges  that  the  two 
thousand  dollar  note  was  made  to,  and  signed  by,  E.  Schroeder. 

But  the  plaintiff  may  haye  the  pleadings  amended  so  as  to 
conform  to  the  proofs.  The  bill  can  easily  be  amended,  averring 
that  the  note  and  mortgage  were  made  to  Mrs.  Schroeder,  a 
married  woman,  and  that  Schroeder  and  wife  indorsed  the  note, 
carrying  with  it  the  mortgage  to  the  plaintiff. 

The  decree  is  reversed,  and  the  cause  remanded  for  fnrthec 
proceedings  and  a  new  trial,  in  pursuance  of  this  opinion. 

Ordered  accordingly. 


MORRISON  V.  WILSON  and  WIFE. 

▲  prnvaCT  equity  united  wltn  possession  Is,  under  onr  iTstem,  eqniTalent  for 
all  parposeo  of  defense,  to  a  legal  tltlf . 

Tlie  wife  cannot  convey  her  separate  estate,  acquired  before  the  Act  of  1850, 
whether  lesal  or  equitable,  except  by  the  joint  deed  of  herself  and  hosband. 

Tt»  doctrine  of  estoppel  in  paU,  has  no  application  to  the  estates  of  married 
women.  The  Act  of  1860  Is  enabling,  and  the  estate  vests  only  after  com- 
pliance with  the  mode  of  conveyance  prescribed  by  the  Act. 

Generally,  a  conveyance  by  a  feme  covert,  not  executed  according  to  the  forms 
prescribed  by  statute,  is  Invalid. 

Ttt  doctrine  that  fraud  vitiates  all  contracts,  must  when  applied  to  married 
women,  under  our  statutes,  be  limited  to  this:  that  a  contract,  so  Infected, 
can  not  be  enforced;  not  that  a  fraudulent  representation  will  divest  a 
feme'e  title  In  the  face  of  a  statute  declaring  4i  different  and  exclusf^e  mode 
of  divestiture. 
•  Where  the  deed  of  land  bought  for  a  married  woman.  Is  taken  in  the  name 
of  a  third  person,  under  an  executory  agreement  on  his  part  to  convey  to 
her,  on  the  payment  of  a  certain  sum,  and  she  foes  Into  possession,  die 
enters  under  claim  of  right,  with  a  vested  equitable  interest  in  the  iaad, 
which,  on  payment  Of  the  sum  agreed,  becomes  a  perfect  equity. 

And  if,  in  such  case,  before  the  payment  of  the  money  she  acquires  the  real 
title  from  another  source,  the  first  deed  being  from  parties  wlthont  tf|le. 
this  real  title  Is  not  divested  in  favor  of  a  vendee  or  mortgagee  of  enoh  third 
person,  because  she  holds  the  inferior  title  from  film,  or  entered,  or  claJmeA 
under  It 
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ClAlmlnc  or  tnklnc  tho  one  title  Is  no  abandonment  of  tbe  other.  And  her  pos- 
session, if  not  to  be  referred  to  the  good  title,  would  not  be  referred  exclu- 
sively to  the  bad. 

The  title  of  a  married  woman  cannot  be  dfyeated  by  an  estoppel,  bated  upon  the 
faet  of  her  taking  poasesslflu  under  a  bad  title. 

Foasesslon  of  land  is  notice  of  tbe  equity  under  which  the  party  holds.  And 
If,  In  this  case,  the  good  title  was  recorded,  the  person  dealing  with  the  land 
•  had  notice,  notwithstanding  her  representations  that  she  held  under  the  bad 
title.    Her  Ignorance  will  not  forfeit  her  estate. 

▲  deed  to  a  married  woman  la  prima  facie  valid.  And  where  It  recites  that 
the  consideration  Is  paid  by  another,  for  her  «xelasiTt  beneflt,  the  deed, 
primo  facie,  creates  a  aeparata  estate  in  bar* 

Appbal  from  the  Twelfth  District 
Ejectment  for  a  lot  in  San  Frandsco. 

Complaint^  among  other  things,  avers  that  defendants  entered 
imder  one  Ford,  and  not  otherwise;  and,  that  plaintiff  holds  a 
title  deraigned  from  Ford  under  mortgage  sale. 

Defendant^  Wilson,  claims  no  interest  in  the  lot  except  such 
as  results  from  the  possession  by  his  wife;  denies  the  title  and 
possession  of  Ford,  and  sets  up  title  in  his  wife.  Mrs.  Wilson 
denies  the  ezclusiye  possession  of  Ford,  as  ayerred  in  the  ccrni* 
plaint^  or  that  she  entered  under  him^  or  that  there  was  any 
consideratioai  for  the  mortgage  from  Ford  to  Perkins,  and  aTcrs 
title  jn  hersdf,  derived  through  Perkins. 

The  Courts  among  other  things^  charged  the  juiy  in  effect, 
that  if  they  believed  the  defendants  entered  into  possession  un- 
der Ford,  they  were  estopped  from  setting  up  title  against  Ford, 
and  if  plaintiff  had  acquired  title  from  Ford,  the  verdict  must 
be  for  plaintiff.  The  Court  also  charged,  that  if  Perkins  was 
induced  to  waive  his  lien  and  take  tiie  mortgage  from  Ford 
upon  the  representation  on  the  part  of  defendants,  that  they 
had  no  interest  in  the  lot,  and  that  it  belonged  to  Ford  alone, 
and  that  plaintiff  acquired  title  from  Ford,  tiien,  whether  Mrs. 
Wilspn  entered  under  Ford  or  not,  defendants  are  estopped,  as 
before. 

The  jury  found  for  plaintiff,  judgment  accordingly.  Defend- 
ants appealed. 

J,  D.  Thornton,  for  Appellants,  argued:  that,  as  Mrs.  Wilson 
was  a  married  woman,  die  could  not  be  estopped  by  her  acts 
and  declarations;  that  any  concurrence,  on  the  part  of  the  wife, 
with  the  acts,  declarations,  or  admissions,  of  the  husband,  relied 
on  as  an  estoppel,  would  be  rejected,  on  the  presumption  of  law 
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that  she  was  tender  the  influence  of  her  hnsband;  and  Huit  the 
only  way  to  divest  the  estate  of  a  married  woman,  is  bj  deed^ 
signed  and  acknowledged,  as  prescribed  by  statate.  (Wood's  Dig. 
483,  Sec.  2.) 

flf.  F.  &  W.  JET.  BhwTf,  for  Respondent 

Appellants  haying  entered  into  possession  nnder  Respondentfs 
grantor's  title,  the  Court  was  right  in  giving  Respondent's  flrst 
instruction,  and  this  Court  will  disregard  all  evidenoe  of  adverse 
title  in  Appellants  or  the  homestead  claim.  (Jaehson  v.  ScUmtm, 
3  John.  499;  Jackson  y:  Bard^  4  Id.  230;  Jadcson  v.  Dwuiisan,  4 
Wend.  558;  Bank  of  VUca  v.  Mersereau,  3  Barb.  Oh.  R.  588; 
Jaehson  v.  Harper,  5  Wend.  246;  Oreenleafs  Bv.  YcL  1,  1ST;  f 
Cow.  717,  637;  16  Wend.  616;  6  How.  288.) 

Defendants  did  not  connect  themselves  with  the  title  of  Soolik 
(Winans  v.  Christie,  4  Cal.  70.) 

The  doctrine  of  estoppel  is  correctly  given  in  the  charge  of 
the  Court  below.  (Hoen  v.  Simmons,  1  Cal.  120;  MaUhm  r. 
Lif/ht,  32  Maine,  306 ;  Whittington  v.  Wright,  9  Geo.  23 ;  1  Storjr'a 
Eq.  Juris.  Sec.  385 ;  Pichard  v.  Sears,  6  A.  ft  E.  469 ;  Wettand  G^ 
nal  V.  Hathcmay,  8  Wend.  483;  2  Hare  ft  W.  Lead.  Cases  in  Bq. 
47.)  Defendants  entering  under  Ford  are  also  estopped.  Acts 
of  John  Wilson  must  characterize  the  entry  of  family. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  TxRaT,  0.  J. 

concurring. 

We  understand  the  merits  of  this  controversy  to  depend  npon 
this  state  of  facts:  One  Ford  obtained  a  deed  for  the  lot  in 
flispute,  from  Hitchcock  and  Van  Winkle,  who  had  no  tifle, 
but  claimed  under  a  Colton  grant  Ford  bought  for  Mrs.  Wil- 
son, though  the  title  was  taken  in  the  name  of  Ford  for  hex',  and 
at  her  instance.  Nearly  contemporan^usly.  Ford  executed^  to 
Mrs.  Wilson  an  agreement  to  convey  to  her,  as  her  separate 
property,  this  lot,  on  the  payment  of  three  hundred  dollars, 
which  sum  there  was  evidence  to  show  she  paid,  and  the  moaej 
was  advanced  as  a  gift  to  her  by  her  son.  Previously  to  this 
time,  she  had  received  a  deed  from  another  source,  and  this  last 
seems  to  be  the  better  title.  The  plaintiffs  offered  eridence 
tending  to  show  that  in  oonsideratian  of  a  debt  dna  for  the 


SUPBEME  COUBT  —  AFBIL  TEBM,  1859.  497 

Morritott  0.  Wllion. 

building  of  fhe  house,  and  a  waiver  of  a  lien  on  it,  to  one  Per- 
kins, Ford,  at  fhe  instance  of  Wilson  and  wife,  executed  a  mort- 
gage on  the  premises,  fhe  latter  representing  at  the  time  that 
Ford  was  the  owner,  and  in  consequence  of  this  representation, 
the  mortgage  was  so  taken.  Plaintiff  claims  through  this  mort- 
gage and  sale  under  it.  He  asserts  that  this  gives  to  him  the 
right  as  against  Mrs.  Wilson,  on  the  ground  of  estoppel.  1*  Be- 
(Sause  she,  having  entered  under  Ford,  cannot  dispute  his  title, 
or  that  of  Ford's  representatiye,  the  plaintiff  here.  2.  Because 
tiiese  representations  acted  on,  estop  her  from  denying  the  tifle 
to  be  in  Ford. 

We  think  neither  ground  can  be  maintained.  If  the  purchase 
were  made  by  Ford  in  his  own  name  for  the  benefit  of  Mrs.  Wil- 
son, Ford  would  be  morally,  if  not  legally,  her  Trustee;  and  if 
Ford,  at  or  shortly  after  this  time,  gave  her  a  writing  to  con- 
vey to  her,  on  payment  of  the  three  hundred  dollars,  the  two 
papers  may  be  construed  together,  if  they  are  shown  to  be  parts 
of  one  general  transaction.  On  the  payment  of  the  purchase? 
money,  Mrs.  Wilson  had  a  perfect  equity,  which,  united  with  the 
possession,  was  equivalent,  in  our  system,  for  all  purposes  of  this 
defense,  to  a  legal  estate.  This  estate  she  could  not  conv^  ex- 
cept by  joint  deed  of  her  husband  and  herself,  any  more  than  if 
it  were  a  legal  estate.  He  cases  of  Jenkins  v.  MoOonico,  (26 
Ala.  213,)  and  Ls^  v.  Bani  of  ih$  United  StaUs,  (9  Leigh,  2ie,) 
and  the  authorities  cited  are  conclusive  on  this  point,  even  in 
the  absence  of  statutory  provisions  like  the  Sixth  Section  of  our 
Act  regulating  the  disposition  of  estates  of  femes  covert.  The 
ease  of  Ingoldihy  v.  Juan^  12  Cal.  564,  in  this  Court,  is  not  op- 
posed to  this  view,  for  the  doctrine  there  is  limited  to  conveyances 
of  married  women  of  separate  estates  vested  before  the  passage 
of  the  Act  of  1850.  The  doctrine  of  estoppel  in  pais  has  no 
application  to  the  estates  of  married  women ;  for  the  Act  of  1850 
is  enabling,  the  estate  vesting  only  after  compliance  with  the 
mode  of  conveyance  prescribed  by  ttie  statute. 

Pattner  v.  Cross,  (1  Smedes  &  Marshall,  48,)  is  a  case  upon  a 
statute  similar  to  our  own.  It  was  shown  there  that  the  wife 
stood  by  and  saw  some  personal  property  sold  by  the  husband 
as  his  own;  and  it  was  contended  that  she  was  estopped  from 
afterwards  claiming  it    But   the   Court   said:    "The   law    has 

Vol.  xni.~-82 
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thrown  certain  guards  around  a  mftrried  woman  to  protect  her 
from  the  influence  of  her  husband.  It  has  provided  a  mode  b; 
which  alone  she  can  be  deprived  of  her  real  estate  and^  to  use 
no  stronger  language,  it  is  oertainl;  very  doubtful  whether  she 
can  be  deprived  of  her  sepaiute  personal  estate  in  auy  other 
mode  than  the  one  prescribed  by  the  instrument  of  settlemeat 
The  Supreme  Court  of  the.  United  States,,  in  the  case  aheady 
cited  from  13  Peters,  107,  dedded  that  the  mere  silence  of  Mn. 
Lee,  ab  to  her  title,  and  her  failure  to  obtrude  her  rights  upon 
flie  notice  of  others,  could  not  divest  her  of  her  property."  The 
general  rule  is,  that  if  the  conveyance  of  a  feme  covert  be  not  ex- 
ecuted according  to  the  fonns  pr^escribed  by  the  statute,  it  is  net 
vidid.  (Ellioti  ?.  Peireol,  1  Peters^  .328 ;  Hepbuim  j.  Dubois,  12 
Id.  345 ;  West  v.  West,  10  S.  &  B.  446.  See,  also,  James  v.  Fish, 
9  Siif^edes  and  M.  15)8).    And,  accordingly,  it  has  often  been  held 

.  that  when  the  acknowledgment  was  defectiye  in  any  substantial 
particiular^  the  feme's  title  did  not  pass.  It  would  be  strange  if 
a  mere  defect  of  this  kind,  avoided  the  deed,  though  regolaiif 
signed,  and  provto  to  have  been  fairly  and  voluntarily  made, 
and  yet  a  loose  declaration  o|  the  feme,  in  the  preaeooe  of  the 
husband,  and,  possibly,:  made  by  his .  oonnivunce  or  constraint, 
and  in  total  ignorftnoe  by  the  iwife,  ol  its.  legal  eSeet»  or  eyen  of 
the  real  faetd  of  the  transaction,  covHA  paaa  her  estate.  It  is  ob- 
vious, if  this  be  the  rule,  that  every  deed  of  the  husband  might  be 
an  estoppel,  whether  ^acknowledged  or  not,  acoording  to  law,  or 
even  signed  by  th^  wife,  aixice  the  r^resentation  in  the  presence 
of  a  purchaser  or  mortgagee,  by  the  wife,  of  the  property  beiag 

.  the  husband's,' would  be  sufficient  to  estop  her  from  denying 
the  title  to  be  in  him.  In  truth,  the  paper  signed  by  him,  in 
her  presence,  purporting  to  convey  the  property  as  his^  would 
amount  to  such  representation  and  consequent  estoppel.  It  is 
true  that  it  is  said  by  some  writers  that  fraud  vitiates  all  con- 
tracts, even  those  made  by  infants  or  femes;  but,  we  apprehends 
that  in  cases  of  married  women,  under  statutes  like  ours,  this 
doctrine  is  limited  to  this  —  that  a  contract  so  infected  cannot  be 
enforced ;.  but  not  that  a  fraudulent,  ri^resentation  will  divest  a 
femes  title  in  the  face  of  a  statute  declaring  a  different  and  ^« 
elusive  mode  of  divesturo. 
Th^. second  instruction  aaked.fcMr  by  ti^  plaintiff,  and  ff^ 
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by  the  Court  directly  contravenes  this  view.  For  the  learned  Judge 
below  told  the  jury  that,  even  if  the  defendants  did  not  enter  into 
possession  of  the  lot  under  Ford,  yet  if  they  disclaimed  title  to 
induce  Perkins  to  waive  his  lien  and  take  a  mortgage  from  Ford> 
this  estopped  her  from  contesting  the  title  of  plaintiffs  deralgned 
through  Ford. 

It  was  a  disputed  fact  whether  the  defendant  entered  under 
Ford,  and,  perhaps,  the  weight  of  evidence  was  that  she  did  not 

If  we  concede  diat  Mrs.  Wilson  entered  under  this  executoiy 
agieement  with  Ford,  she  did  so  under  claim  of  right,  and  with 
a  vested  equitaUe.  interest  in  the  property,  which,  on  payment 
of  the  purchase  money,  became  a  perfect  equity.  This  equity^ 
aa  we  have  said,  she  could  no  more  dispose  of  by  estoppel  in  pais, 
than  if  it  were  a  legal  estate;  but  if  she  could,  having  received 
the  real  title  from  another  aouroe,  we  do  not  perceive  how  that 
title  is  divested  in  favor  of  the  plaintiff  here,  merely  becau^  she 
held  an  inferior  title  from  Ford,  «  even  entered,  or  claimed,  uur 
der  it  The  lesult  of  such  a  doctrine  would  be  to  destroy  the 
whole  effect  of  the  statute,  for  all  a  creditor  or  stranger  would 
have  to  do,  in  order  to  divest  the  title  to  real  estate  of  a  feme 
covert,  ijrould  be  to  get  her  or  her  husband  to  take. and  consent  to 
hold  under  a  bad  title,  and.  then  both  titles,  by  the  doctrine  of 
estoppel)  might  be  subjected  to  a  claim  held  by  a  predecessor 
wnder  the  vicious  titie.  TSxe  good  title  was  older  in  date  th^ 
tiiflt  acquired  by  Ford,  axid  the  evidence  is  by  no  means  satis- 
factory, that  she  entered  under  Ford,  or  that,  in  getting  in  the 
.Van  Winkle  and  Hitdticock  titie,  she  did,  or  meant  to  do,  any- 
fbEmg  more  than  to  strengtheai  the  titie  she  held  before,  by  get- 
ting in  the  outstanding  claim.  Besides,  if  the  fact  be,  as  stated 
by  witnesses  not  contradicted,  tiiat  Ford  really  bought  for  her, 
and  made  the  executory  agreement  alluded  to,  we  cannot  per- 
ceive that  she  stood  towaids  Ford  in  any  other  relation  than  any 
.o&er  purchaser,  having  two  tities;  or,  that  claiming  or  taking 
the  last  is  any.  abandonnlent.of  the  first  The  possession,  in  such 
a  case,  if  not  referred  to  the  good'titie,  would  not  be  referred  ex- 
cliisively  to  the  bad.  But  if  we  hold  that  a  feme  covert  cannot  be 
divested  of  a  titie  by  parol  or  an  estoppel  m  pais,  dlrectiy  operat- 
ing upon  the  titie,  it  would  be  illogical  to  hold  that  such  divesti- 
<tiXTe  could  be  effected  by  an  eistoppel  oreated  hj  taking  possesaicm 
under  a  bad  title. 
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It  is  not  pretended  fiiat  die  entered  as  tenant  of  Ford.  She 
entered^  if  at  all^  ae  pnidiaaer.  She  held  the  equitable  estate. 
Ford  merely  the  legal  title.  Being  in  poBseasiony  this  was  a 
notice  of  the  equity.  The  payment  of  th«  pnidiaae  money  per- 
fected this  equity^  leaving  nothing  but  the  naked  legal  title  oat- 
standing  in  Ford^  with  a  right  to  call  for  it  at  any  time  by 
Mrs.  Wilson.  Any  iperson  dealing  with  the  estate  was  bound  to 
inquire  as  to  the  trae  state  of  the  title;  and  if  the  party  in  pos- 
session had  a  deed  recorded,  this  was  a  notice  of  his  or  her  title. 
A  different  question  might  arise,  if  a  feme  covert  was  in  pogsoo» 
sion,  under  a  deed  or  an  executory  agieementy  not  reoorded,  and 
a  person  dealing  with  the  proper^  on  the  faith  of  an  apparent 
legal  estate  in  another,  inqnired  of  her,  and  she  represented  that 
she  had  no  title^  but  that  the  title  was  in  another,  and  the  in- 
qtdrer  then  dealt  with  that  other  as  the  owner.  But  we  do  not 
understand  that  was  this  case  —  at  least,  it  does  not  seem  to  be 
so  put  to  the  jury.  In  this  case,  the  mortgagee  did  not  see  the 
legal  title  in  Ford,  for  it  was  not  in  him,  and  theref(»e  did  not 
deal  with  the  property  on  the  failh  of  it  It  may  be  very  trae 
that  Mrs.  Wilson,  being  in  possession  under  the  good  title  and 
the  vicious  title,  said  to  Perkins  she  held  mder  the  Ford  title — 
and  that  it  was  the  real  title;  bwt  a  feme  covert  oould  scaresly 
be  held  to  forfeit  a  good  title  because  she  was  not  leaned  enough 
in  land  law  in  1851  or  185!^,  to  know,  what  has  so  pnmled  the 
Courts  to  determine  —  the  relative  sbrengih  of  San  Franeisoo 
titles. 

We  have  all  along  assumed  the  fact  that  Mrs.  WQson  held  a 
good  title  und^  the  deed  f romi  Minor.  This  deed  was  eciecnled 
7th  of  May,  1851,  and  is  made  to  her  in  exclusive  property.  A 
deed  to  a  married  woman  is  prima  fade  valid.  {Harmon  v.  James 
$t  ux,  7  S.  &  M.  118.)  And  this  deed  redtes  that  the  oenndera- 
tion  money  was  paid  by  Qeorge  W.  Soule,  for  the  exdiiflzve  ben- 
efit of  Mrs.  Wilson.  'Hiis,  it  seems  ite  us,  prima  faeie,  ereatad  a 
separate  estate  in  Mrs.  WilsoftL  The  deed,  too,  is  witnessed  by 
the  same  Gkiorge  W.  Soule.  It  is  true,  that  on  the  3d  of  May 
before,  Minor  executed  a  deed  fOf  the  lot  to  Soule,  but  tiiis  deed 
was  not  acknowledged  until  the  2l8t  of  April,  1852,  or  recorded 
until  April  27th,  1852.  When  it  was  delivered  does  not  appear. 
As  between  Souls  and  Mm.   Wilson,  it  wonld  seem  Umi  tta 
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ivitoeasizig  of  the  deed  to  Mn.  Wileon^  with  this  recital,  and  espe- 
cially with  the  posaesBioii  taken  by  Mrs.  Wilecm  —  if  such  was  the 
fabt' —  would  strongly  imply  that  the  deed  to  Sonle  by  Minor,  was 
not  delivered  at  the  date  of  the  deed  to  Mrs.  "Wilson,  or,  if  delifered, 
that  the  unrecorded  deed  of  Sonle  was,  by  contract  or  consent,  post- 
poned to  the  latter  deed.  If  the  -money  paid  by  Soule  was  fur- 
nished by  Mrs.  Wilson,  would  not  this  be  an  estoppel  against 
Soule's  setting  up  his  secret  deed?  Could  he  encourage  or  assist 
in  giving  eflfect  to  the  last  deed,  and  yet  hold  it  good  for  nothing? 
It  ie  not  necessary  to  oonsider  this  point  further,  as  it  has  not  been 
argued;  for,  upon  ihe  ground  last  taken,  the  judgment  must  be 
vsversed;  and  this  whole  matter  may  be  more  fully  presented  On  a 
future  trial. 

Nor  is  it  necessary  to  decide  whether,  if  Mnk  Wilson  and  Ford 
were  in  posdesaion,..  and  Perkins  having  no  notice,  by  the  record, 
or  otherwise,  of  Mrs.  Wilson's  title,  inquired  of  Wilson  and  wife, 
and  Ford,  as  to  the  title,  and  was  informed  that  the  title  was  in 
Ford,  and  accordingly  dealt  with  Ford  as  if  he  were  owner,  and 
thereby  released  a  valuable  right,  the  title  of  Mrs.  Wilson  would 
be  bound  by  such  a  transaction.  This  questioi^  is  left  open  and 
unaffected  by  this  opinion. 

Judgment  reversed  and  cause  remanded. 

On  petition  for  rehearing,  the  following  opinion  was  delivered 
by  Baldwin,  J. —  Terry,  C.  J.  concurring : 

The  rehearing  is  denied.  The  main  ground  of  reversal  wai 
the  instruction  of  the  Court,  that  whether  Mrs.  Wilson  entered 
under  Ford  or  not  —  which  was  a  disputed  fact  before  the  jury  — 
if  the  defendants,  (Mrs.  Wilson  being  one,)  disclaimed  title  to 
induce  Perkins  to  waive  his  lien  and  take  a  mortgage  from  Ford» 
this  estopped  her  from  contesting  the  title  of  plaintiffs,  deraigned 
through  Ford.  We  meant  to  assert,  and  think  we  sustained  the 
proposition  by  reason  and  authority,  that  a  feme  covert  under  our 
statute,  cannot  divest  her  separate  estate  in  any  other  mode  than 
that  pointed  out  by  the  Act;  for  to  hold  otherwise,  would  be  to 
hold  that  the  statute,  where  it  says  that  the  estate  shall  only  be 
divested  by  joint  deed  of  husband  and  wife,  means  that  it  may 
be  divested  by  estoppel  in  pais. 

As  this  error  is  sufficient  to  revene  tiis  jndgnMnt^  we  so  modify 


602  SUPREME  COURT  — APBIL  TERM,  1859. 

.-^Dore  9,  Covey. 

the  opinion  as  to  leave  the  other  points  diflcnsBed  in  it  open  to 
future  discussion,  as  it  is  suggested^  with  some  plausibilitj,  fbt 
a  fuller  examination'  may  throw  some  ligh.t  upon  the  faeBtioD% 
and  the  facts  can  be  more  fully  presented. 


DORE  6i  al.  v.  COVET  H  tA. 

In  an  andertalctne  •n  appeal*  the  aamea  of  the  rarettiM  ne«d  ant  I9pw  li 

the  body  of  the  paper. 
The  stay  of  proceedlnes.  accorded  by  the  atatattt  to  the  exeeatfon  «f  tlM  vniv- 

takioflr.  Is  a  sufflcTent  consideration.  • 
NoB-fcompIiance  with  the  directory  provlsiona  of  the  statnte,  intended  ftr  thi 

benefit  of  the  Respondent,  does  not  yltlate  the  nndertakins. 
Residence  of  the  sureties,  and  their  occupation,  and  that  the  penalty  most  bi 

double  the  amount  of  the  Judgment,  are  directory  proTisiona. 
The  execution  of  the  paper,  the  doftvery  of  it  to  the  Clerk,  filing  It  amonf  tte 

Eers  with  the  affldaTit,  and  the  actual  snapension  of  proceedlnn  li 
na  facie,  a  sufficient  proof  of  delWery,  if  dWTery  In  aattntlsl,  uuit^ 
Tument  were  sealed. 

Appeal  from  the  Sixth  District 

Action  by  plaintiffs  against  the  defendants  upon  an  undertak- 
mg  executed  by  them,  on  an  appeal  to  the  Supreme  Court,  in 
the  suit  of  M.  Bore  &  Co.,  v.  J.  fi.  Harderibergh. 

For  the  undertaking,  see  opinion  of  Court  The  appeal  in  fl»t 
case  was  duly  prosecuted,'  and  the  judgment  afiSrmed,  irith  tea 
per  cent  damages.  Demurrers  were  interposed,  and  being  cif^ 
ruled,  answers  were  filed. 

On  the  trial,  the  Court  below  ruled  out  the  nndortaldngy  u 
evidence  for  plaintiff,  except  for  three  hundred  dollars^  for  reawM 
which  appear  in  the  opinion  of  this  Court  Plaintiff  offered  to 
prove  further,  aa  to  defendant.  Covey,  that,  after  signing  the  iofltra- 
ment,  he  had  admitted  that  he  signed  it  for  the  full  amount  named; 
and  th^t,  after  judgment  of  affirmance  by  the  Supreme  Court)  be 
had  promised  to  pay  the  same  to  plaintiff.  The  Court  excluded  the 
evidence,  plaintiffs  excepting.  Under  instructiona,  the  jury  found 
for  plaintiffs  three  hundred  dollars.  PlaintiffB  excepted  to  ^ 
instructions,  and  appeal. 

H,  ff.  Hartley,  for  Appellants, 

The  Court  erred  in  ruling  out  the  undertaking  offered  in  efidew» 
by  the  plaintiffs. 
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I.  BedHiilse  f&e  dndalrtaklDg  was  in  bubfitantial  .complianoe 
with  the  provisions  of  the  statute;  (Wood's  Dig.  Arta.  1082, 
1083,  1088.)  It  ig.  but  one  integral  undertaking,  and  not  two 
separate  nndertakings  on  the  same  paper;  it  has  bnt  one  recital 
of  the  parties,  the  Court  in  which  the  judgment  was  rendered, 
the  nature  of  the  appeal^  and  the  conditions  o{  the  obligation. 
And  the  signature  of  the  .defendants  at  the  bottom  of  the  inr 
strument  made  it  prima  facie  theirs,  and  bound  them  for  the 
whole  penalty.  ^2.  It  was  a  good  undertakiiig;  although  Sc- 
outed in  blank,  {amiih  ▼.  Crocker,  5  Mass.  537;  7  N.  H.  230;  1 
Texas,  9;  7  Cow.  484;  Parker  v.  Bradley,  2  Hill,  584;  Scott  v. 
Whipple,  5.0reenl.  337;  17  Setgt  &  Bawle,  438;  4  McCord,  239; 
Id.  203;  2  Dana,  142;  and  the  filling  npi  of  a  blank  is  not  a  mate- 
rial alteration;  Smith  v.  Crocker,  Sup.;  HutU,  AdmihMraior,  Y. 
Adame,  6  Mass.  522;  Gi'afwte  Railway  Co.  v.  J.  Bacon,  15  Pick. 
239;  Humphreys  v.  Crane,  6  Cal.  173;  Barrett  ▼.  Thorndtke,  1 
Chieenl.  73 ;  Turt^  v.  BittgrtAam,  2  Gal.  520;  State  t.  OUley,  1  N. 
H.  97;  1  Saund.  PI.  &  Ev.  76;  Hale  r.  Buss,  1  GreenL  334;  4 
Bing.  123;  5  Taunt.  707;  1  Brod.  &  Biug.  426;  Kershaw  ▼.  Cox, 

3  Esp.  24;  6  Id.  57;  Haie  ▼.  Russ,  1  Greenl.  334.) 

n.  Because  the  insertion  of  the  place  of  refddence  and  occu- 
pation of  the  sureties  is  inunaterial/  and  the  want  of  it  will  net 
ayoid  en  undertaking  when  an  appeal  has  been  had. 

1.  Those  requirements  are  only  inserted  for  the  Appellee's  ben- 
efit, and  he  .can  waive  them.  (17  Wend.  67;  Dudley,  Geo.  22; 
Id.  66;  4  Texas,  4;  Ives  v.  FimA,  22  Conn.  101;  7  Monroe,  118.) 
Mere  irregularities  in  appeal  bonds  do  not  vitiate  them.  (Swan 
V.  Craves,  8  Cal.  549,  and  cases  cited;  Bennehan  r.  Webb,  6  Ire- 
dell, 67 ;  Whitspit  v.  Womack,  8  Ala.  466;  IredOl  v.  Barhee,  4  Ire- 
dell, 250;  Teall  v.  Von  Wyck,  10  Barb.  379;  Qully  t.  OvUy,  1 
Hawks,  20;  Stockton  v.  Turner,  7  J.  J.  Marshall,  192;  4  Mon. 
448;  3  Id.  392;  Wendham  v.  Coates,  8  Ala.  285;  1  Wend.  464; 
12  Id.  306;  2  J.  J.  Marsh.  473;  4  Mon.  225;  17  Wend.  67;  26 
Wend.  502;  8  Barb.  81;  1  Watts  &  Sergt.  261.)  As  to  a  proper 
delivery  of  the  undertaking,  see  6  Geo.  202;  3  Na  Oa,  R.  884; 

4  Id.  270;  Hare  v.  Horton,  2  Nev.  &'M.  428;  5  B.  &  Adol.  715. 

2.  But  if  the  undertaking  was  invalid  and  void  for  want  of 
strict  confonnii^.  tp  the  statute,  jret  it  w^  good  ,as  4  Yolnntiry 
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imdertakizig.     (11  HI.  417;  6  Humi).  234;   10  ICias.  668,  698;  d 
Coir.  138;  5  Id.  27;  3  Scam.  347.) 

8.  Conceding  that  the  nndertakiiig  filed  mi^t  not  ha^e  stayed 
execution  for  want  of  certain  infonnalities,  yet  the  Appellee  hay- 
ing waiTed  ibe  taking  out  of  execntian,  and  the  obligors  having 
had  the  benefit  of  the  appeal,  axe  estopped  from  setting  up  any 
errors  in  the  undertaking* 

TF.  8.  Laing,  and  RohifMom,  Beaity  <C  H&aeoeh,  for  Be8poadeBt& 

Ist.  Whenever  there  is  a  blank  in  an  instrument,  and  that  Uank 
can  only  be  filled  up  in  one  way,  so  as  to  be  consistent  with  the 
balance  of  the  instrument,  any  one  may  fill  it  up.  (SmUh  v. 
Crocker,  5  Mass.  637.) 

2d.  Where  it  must  be  inferred  from  the  form  and  nature  of 
the  instrument,  that  the  parify  who  executed  it  with  the  blanks, 
intended  to  confer  upon  the  party  to  whom  it  was  ddivered,  or 
upon  some  other  person  designated  by  ilie  nature  of  the  instru- 
ment, the  authority  to  fill  up  the  blanks,  fhey  may  be  so  filled. 
(Bank  of  the  CommonweaHh  V.  Curry,  2  Dana,  143.) 

The  instrument  imder  consideration  cannot  come  under  the 
first  class;  for  the  blank  may  be  filled  up  by  the  name  of  Coirey, 
or  of  any  other  person,  and  be  equally  sensible  and  consisfceut 
in  all  its  parts.  With  respect  to  Justis,  it  does  come  under  the 
second  class.  The  irresistible  inference  is  that  he  authorized 
the  person  to  whom  he  delivered  the  instrument,  to  fill  up  flie 
blanks,  and  that,  with  the  name  of  any  citizen  of  California,  who 
could  take  tiie  necessary  oath  wifli  regard  to  solvency.  (Case  of 
Day  V.  Brown,  2  Ham.  345 ;  or,  Ohio  Rep.  condensed ;  TT.  S.  Dig. 
Supplement,  Vol.  5,  Sec.  74,  Tit.  Surety;  IT.  S.  Dig.  Vol.  3,  Sec. 
4,  Tit  Surety,  referring  to  WdUh  r.  Batlie,  10  Johns.  180;  2 
Penn.  27.) 

But  the  instrument  must  be  interpreted  by  what  it  contains. 
Jnstis  and  Covey  undertake  positively  for  three  hundred  dollars, 
and  Justis  undertakes  for  six  thousand  eight  hundred  dollars 
more,  on  the  condition  that  Hardenbergh  will  procure  another 
person,  who  can  qualify  as  to  responsibility,  to  become  bound  wifli 
him ;  failing  in  that,  he  is  only  bound  for  the  three  hundred  dol- 
lars. (Sharp  V.  United  States,  4  Watts,  21.) 
.  As  tfiis  ii  icn  instrument  not  under  seal,  it  comes  wittdn  flte 
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18th  Section  of  the  siatate  of  frauds.  It  is  the  undertaldiig  of 
flureties  to  anawer  for  the  default  of  the  principal.  It  was  exe- 
cuted accordiug  to  law,  so  far  as  the  first  branch  of  the  under- 
taking is  concerned,  and  is  binding  on  the  parties.  With  respeet 
to  the  second  branch  of  the  undertaking,  it  complies  with  the 
law  in  no  respect.  The  amount  of  the  undertaking  is  less  than 
double  the  amount  of  judgment  —  the  judgment  being  for  three 
thousand  four  hundred  and  fifty-four  dollars  —  besides  thirty-five 
dollars  and  twenty-five  cents  costs,  and  the  undertaking  for  six 
thousand  eight  hundred  dollars.  The  name  and  residence,  but 
not  the  occupation,  of  one  surety  is  given;  but  neither  the  resi- 
denee,  name,  or  occupation,  of  another  is  given.  It  is  not  made 
in  accordance  with  the  statute.  (See  Sec.  349  of  Practice  Act) 
It  does  not  express  a  consideration  for  the  second  undertakiug. 
(Wain  et  aL  v.  Walters,  5  East,  10.)  There  was  do  consideration 
unless  the  undertaking  stayed  execution.  It  did  not,  ex  necessitate, 
stay  execution.    (Pr.  Act.  Sec.  878.) 

*'  But,'*  says  the  Appellant,  "  we  waived  the  right  to  issue  exe- 
cution, and  allowed  the  undertaking  to  operate  as  a  stay." 
Then  the  consideration  is  nothing  in  the  undertaking,  but  a 
waiver  outside  of  it.  That  waiver  must  be  proved  by  parol 
evidence,  and  not  by  the  instrument.  But  the  statute,  as  inter- 
preted by  the  Courts,  says,  you  can  prove  no  part  of  the  consid- 
eration by  parol.  There  must  be  a  sufficient  consideration  ex- 
pressed in  the  instrument. 

There  are  cases  in  which  the  payee  of  a  bond  may  waive 
defects  in  it.  But  it  is  not  every  bond,  and  certainly  not  every 
undertaking  without  a  seal,  which  may  be  made  valid  by  a 
waiver  of  defects.  Imperfect  appeal  bonds  are  divided  into  two 
classes:  those  which  are  void,  and  those  which  are  merely  void- 
able. A  bond  absolutely  void,  produces  no  effect.  (See  7  Mon- 
roe, 117.)  If,  however,  a  bond,  is  not  absolutely  void,  but  merely 
voidable,  the  party  to  whom  it  is  payable,  may  elect  either  to 
treat  it  as  an  insufficient  bond,  and  move  to  dismiss  the  appeal, 
or  to  waive  the  imperfections  of  the  bond,  and  call  up  the  appeal 
on  its  merits. 

The  instrument,  in  this  case,  is  absolutely  void,  as  an  under- 
taking to  stay  execution.  The  statute  expressly  makes  it  so. 
But  if  this  were  only  a  voidable  bond,  what  evidence  m  there. 
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or  what  is  there  in  the  pleadings  showing  that  plaintiff  did 
waive  his  right  to  a  better  bond?  It  appears  that  no  ezecntioD 
issued,  pending  the  appeal,  but  how  does  it  appear  that  this 
undertaking  prevented  the  issuance  of  execution? 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tbbst^  C.  J. 

concurring. 

Suit  was  brought  by  the  plaintiffs  below.  Appellants  here,  upon 
the  following  instrument;  and,  upon  a  proper  construction  of  its 
terms,  the  appeal  depends.    The  paper  is  in  these  words: 

'*  Statb  op  California,  County  of  Sacramento. 

In  the  District  Court,  Sixth  Judicial  District. 

M.  Dore  dk  Co.  plaintiffs,  v.  J,  B.  Hardenbergh,  defendant: 
Whereas,  on  the  twenty-sixth  day  of  March,  1857,  judgment  was 
rendered  in  tiie  above  entitled  cause,  in  favor. of  said  plaintiffs, 
for  the  sum  of  three  thousand  four  hundred  and  fifty-four  dol- 
lars and  fifty  cents,  and  the  sum  of  thirty-five  dollars  and  twaity- 
five  cents  costs;  and,  whereas,  the  said  def^idant  is  about  to 
appeal  from  the  judgment  of  said  District  Court  to  the  Supreme 
Court  of  this  State: 

Now,  therefore,  we,  the  undersigned,  do  agree,  undertake,  and 
become  bound,  on  the  part  of  the  Appellant,  to  the  effect  that 
the  said  Appellant  will  pay  all  damages  and  costs  which  may  b^ 
awarded  against  him  on  his  appeal,  not  exceeding  three  hundred 
dollars;  and,  whereas,  said  Appellant  is  desirous  of  a  stay  of 
execution  in  said  cause,  we,  the  said  Charles  Justia,  residing  at 
Johnson^s  Eanch,  in  the  county  of  Sutter, 

do  further  undertake,  and 
become  bound,  in  the  sum  of  six  thousand  and  eight  hundred 
dollars,  that  if  the  judgment  appealed  from,  or  any  part  thereof, 
be  affirmed,  the  Appellant  shall  pay  the  amount  directed  to  be 
paid  by  the  judgment  or  order,  or  the  part  of  such  amount  as  to 
which  the  judgment  or  order  shall  be  affirmed,  if  affirmed  only 
in  part,  and  all  damages  and  costs  which  shall  be  awarded 
against  the  Appellants  upon  this  appeal. 

(Signed)  Chaslbs  Jusna, 

H.  B.  COVKT. 

County  ot  Sacramento,  ss: 

Being  each  for  himself  duly  sworn,  doth  depose  and  laji  that 
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be  is  worth  double  the  amount  epediled  in  the  forgoing  under- 
taking, oyer  and  above  all  his  just  debts  and  liabilities^  exdusiTe 
of  property  exempt  from  execution. 

Ghablbs  Jubkib, 

H.  E.  COVKT. 

Sworn  to  before  me^  tliia  2dth  day  of  March,  1857,  by  Charles 
Justia. 

N.  B.  Wilson, 

Notary  Public. 

Subscribed  and  sworn  to  before  me,  by  H.  B.  Covey,  April  Ist, 
1857. 

N.   B.   WlLBOM, 

Notary  Publia'' 

Proceedings  were  stayed  in  the  District  Court  in  the  case  of 
Dore  dk  Co,  v.  Eardenbergh,  and  this  Court  rendered  judgment  of 
afiSrmance,  with  ten  per  cent,  damages.  No  objection  was  takeQ 
to  the  undertaking  in  the  Court  below,  or  in  this  Court  on  ap- 
peal 

The  stipulations  of  this  undertaking  are  two-fold.  The  first  is 
that  the  Appellant  will  pay  all  damages  and  costs  not  exceeding 
three  hundred  dollars.  The  second,  to  pay  the  amount  directed 
to  be  paid  by  the  Supreme  Court,  on  aflSrmanoe  of  the  judgment 
in  whole  or  in  part.  The  undertaking  recites  the  amount  of  the 
judgment.  In  the  condition  it  proceeds:  "We,  the  undersigned, 
do  agree/'  etc.  In  the  second  part  it  reads :  *'  We,  the  said  Chas. 
Justis^  residing  at  Johnson's  Banch,  in  the  county  of  Sutter,  do 
further  imdertake,"  etc.  "to  become  bound  in  the  sum  of  six 
thousand  eight  hundred  doUajg,"  etc.  It  is  signed  by  both  Jus- 
tis  and  Covey.  An  affidavit  is  appended,  as  made  by  both,  that 
each  is  worth  the  amount  specified  in  the  foregoing  undertaking* 

The  undertaking  is  one  entire  contract,  though  containing  two 
several  stipulations.  It  is  the  act  of  both  the  parties  signing. 
There  was  no  necessity  for  any  mention  of  the  names  of  the 
stipulators  in  the  body  of  the  paper  to  make  it  obligatory.  All 
the  use  of  this  recital  would  be  to  show  who  executed  the  paper, 
and  the  signatures  sufficiently  indicate  this  fact.  It  is  scarcely 
necessary  to  refer  to  authorities    to   establish    this   proposition. 
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But  aee  Bw  parte  Pultan,  7  G(m.  484;  8eoU  r.  WhippU,  5  Graenl. 
336. 

We  regard^  therefore^  the  evideoo^oe  ofEered  of  the  admiasionB 
of  Covey  as  to  his  intent  in  executing  the  inBtnunent  as  wholly 
immaterial. 

2,  It  is  next  contended  that  iliis  undertaking  is  void  under 
the  Statute  of  Frauds^  13th  Section^  because  no  consideration  is 
expressed  in  the  writing.  We  cannot  see  how  this  point  can  be- 
maintained.  The  writing  shows  that  the  defendant  in  the  ac- 
tion, Hardenbergh,  is  about  to  take  an  appeal,  and  then,  in  the 
second  part,  recites  that,  whereas,  he  is  desirous  of  a  stay  of 
execution,  the  stipulators  undertake,  etc.  The  statute  accords 
the  ( '^ect  of  a  stay  to  the  execution  of  the  undertaking.  This 
stay  is  sufficient  consideration.  The  stay  was  had.  The  plain- 
tiflE  below  acquiesced  in  it,  and  the  officers  gave  it  effect,  it  seems, 
as  a  sufficient  and  valid  undertaking.  It  is  argued  that  this 
undertaking  did  not  operate  as  a  supersedeas,  because  the  under- 
taking was  not  in  precise  conformity  to  statutory  provisions,  in 
two  particulars:  1.  Because  the  residence  of  the  parties  and 
their  occupation  were  not  inserted  in  it  2.  Because  the  penalty 
is  less,  by  thirty-three  doUars,  than  double  the  amount  of  the 
judgment  But  it  is  well  answered  that  the  first  direction  was 
only  designated  for  the  benefit  of  the  other  party,  and  he  could 
waive  it,  if  he  chose,  just  as  a  description  of  the  person,  age,  etc 
of  the  sureties. 

We  think  the  execution  of  the  writing  in  less  than  double  the 
amount  of  the  judgment  does  not  vitiate  it  as  a  statutory  under- 
taking. This  provision  is  merely  directory.  This  principle  was 
held  in  the  case  of  Anderson  v.  Rhea,  (7  Ala.  106.)  That  waa  a 
case  on  a  statutory  bond,  on  which,  by  the  statute,  summary  judg- 
ment could  be  taken  in  the  Clerk's  office,  or,  rather,  which  being 
forfeited,  had  the  effect  of  a  judgment  The  Court  say :  "  Thi; 
requisitions  of  the  statute  that  the  bond  shall  be  taken  in  dou- 
ble the  amount  of  the  execution,  and  that  it  shall  be  stated  that 
the  property  shall  be  delivered  at  twelve  o'clock,  noon,  are  di- 
rectory merely.  That  the  penalty  of  the  bond  was  for  less  than 
double  the  amount  of  the  execution,  and  that  the  defendant  had 
the  whole  of  the  day  to  deliver  the  property  in,  wero  for  her 
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lieDefit>  and  she  cannot  complain  of  them.**  This  was  a  proceed- 
ing at  the  instance  of  the  surety  to  set  aside  the  bond. 

The  case  of  Van  Deusen  v.  Htupoard,  (17  Wend.)  follows  the 
eame  course  of  reasoning.  Bronaon,  J.  said  in  that  case:  "  The 
Court  has  often  had  ooeasioD  to  consider  the  sniBciency  of  appeal 
bonds,  under  the  Act  of  1824,  and  it  has  generally  been  said 
that  the  Appellant  must  comply  strictly  with  the  requirements 
of  the  statute,  or  he  can  derive  no  benefit  from  the  appeal.  The 
question  has  usually  arisen  on  the  motion  of  the  Appellee  to 
quash  the  proceedings.  (4  Cow.  80,  540;  6  Id.  592,  593;  7  Id. 
423,  468;  9  Id.  !K27.)  Within  the  principle  of  these  decisions, 
the  appeal  of  Hltywasd  jnigfat  have  been  quashed,  on  motion, 
because  the  bond  was  less  beneficial  to  the  plaintiffs  than  the 
statute  required.  Bnt  the  plaintiffs  made  no  objection  to  the 
suflBciency  of  the  bond.  Hayward  has  had  the  full  benefit  of  his 
appeal,  and  I  think  the  defendants  should  not  now  be  allowed 
to  object  that  their  own  voluntary  obligation  was  less  onerous 
than  it  should  have  been.  I  will  not  say  that  this  opinion  can 
be  reconciled  with  all  the  decisions  that  have  been  made  in  rlea- 
tion  to  appeal  bonds,  nor  that  all  the  eases  on  that  subject  are 
entirely  consistent  with  each  other;  but  upon  general  principles, 
T  think  the  defendants  should  not  be  heard  to  make  this  objec- 
tion. The  bond  was  not  contrary  to  law,  nor  against  good  mor- 
als. It  contained  all  that  ihs  statute  required,  and  was  only  wrong 
in  the  addition  of  a  further  clause,  which  rendered  it  more  favor- 
able to  the  obligors.  Where  the  bond  is  more  favorable  to  flie 
Appelleo  than  the  statute  requires,  it  has  been  repeatedly  held 
that  he  cannot  complain  that  the  statute  has  not  been  followed. 
(5  Cow.  27;  8  Id.  13R.)  That  principle  is  applicable  to  this  case 
and  shotild  conclude  the  defendants.''  Ive$  v.  Finch,  (22  Conij. 
101,)  is  to  the  same  genoTcil  effect.  Olinion  n.  Phillips,  Adminis- 
trator, (7  Monroe,  at  page  119,  bottom)  entertains  the  same  doc- 
trine. (See,  also,  for  the  mode  of  interpretation  of  appeal  bonds, 
Swain  v.  Graves,  8  Cal.  551.) 

The  Respondent's  argument  that  the  undertaking  shall  not  stay 
<»xecution  unless  made  in  precise  conformity  with  the  statutory 
rules,  is  answered  by  the  authorities  cited,  which  hold,  in  effect, 
that  these  provisions  are  intended  for  the  benefit  of  the  other 
party,  and  that  he  may  waive  them,  just  as  if  Hie  statute  de- 
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Glared  that  no  ^judgment  sbould  be  rendered  without  aervioe  of 
process;  but  Ae  defendant  might  waive  the  prooeas  of  seryice. 
This  waiver  was  made  by  the  plaintiff  below.  He  considered  tfafi 
appeal  as  regularly  made,  made  no  motion  to  diffmiwi^  iasaed  no 
execution,  and  suffered  the  undertaking  to  have  the  full  ^ect  of 
a  regularly  ezeeoted  instnanenl 

The  execution  of  the  paper,  the  delivery  of  it  to  the  Clerk,  filing 
it  among  ihe  papers  with  the  affidavit^  and  the  actual  anapenaioii 
of  proceedings,  were,  prima  facie,  a  sufficient  proof  of  delivery^  if 
delivery  is  essential,  as  if  the  instrament  were  sealed. 

The  rulings  of  the  Court  below  were  not  in  accordance  wxtii 
these  views,  azid  the  judgment  is  reverted  and  the  cante  remandod 
for  a  new  triaL 


SMITH  ir.DALL. 

PosssBSioif  «f  a  tenant  not  noticn  of  hit  landlord*!  tttla.  Tanar,  C  !• 
Tbe  omission,  tn  the  record  of  a  deed,  to  make  a  eopj  af  the  seal  «r  noAt 
mark  to  Indicate  the  seal,  does  not  vitiate  the  record.  It  la  faffldeBt  If  It 
appear  from  the  record,  that  the  instrument  copied,  ia  nnder  seal  —  as,  tnr 
Instance,  where  the  deed  purports  to  be  nnder  aeal,  and  to  be  il^ed,  asialad, 
and  deliyered,  in  the  presence  of  the  Notary  bafora  whom  tt  was  ackaowP 
edged.    Tbbat,  C  J. 

Afpbal  from  the  Twelftii  District 

The  case  is  stated  by  the  Court 

D.  W,  Perley,  for  Appellant,  cited  2  Sug.  Vend.  655-558;  AU 
tomey-Oeneral  v.  Backhouse,  17  y^eBejiFlaggr.Mann,  2  Sunmer; 
Beebee  v.  Butler,  26  Missouri,  321;  Vaughn  v,  Tracy,  25  Id.  821; 
Veeser  v.  Baker,  23  Maine,  171;  Knox  y.  BeOoway,  10  Id*  207; 
Jacques  v.  Weeks,  T.  Watts,  273 ;  Ewrdy  v.  Sowers,  10  Gill  h  J. 
317;  11  Met.  2^^\ Flaggy. Mann,  2  Sum.  565. 

Terry,  C.  J.  delivered  the  following  opinion: 

This  is  an  action  of  ejectment  for  a  lot  in  San  Francisco:  boA 
parties  deraign  title  from  the  same  source,  through  various  mesne 
conveyances;  the  defendant  claiming  under  a  prior  unrecorded 
title,  accompanied  l)y  possession  in  himself  or  his  tenants. 

Tt  appears  from  tiie  record  that  the  premises  in  question  were 
originally  granted  by  T.  M.  Leavenworth,  Alcalde  of  San  Fran- 
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ci3co^  to  Charles  Bichardsoi^  who,  acting  by  his  Attoi1iiqr>  John 
H.  Brovyn,  conveyed  the  same  to  Malachi  Fallon,  by  a  deed  which 
was. never  recorded.. 

Afterwards  the  same  property  was  conveyed  by  Charles  Sich- 
ardson  to  Whiiccmb  and  Lien,  and  by  them  to  the  plaintiff.  The 
deed  from  liicbardson  to  Whitcomb  and  lien^  was  under  seal  and 
duJy  acknowledged.  It  was  recorded  on  the  day  after  its  exe- 
cution; but  on  the  books  of  the  recotd  there  is  no  copy  of  seaU 
or  murk,  indicating  that  there  was  a  seal  to  the  instrument.  At 
the  time  of  the  conveyance  from  Whitcomb  and  Lien  to  the 
plaintiiT,  defendant  was  absent  from  the  State,  and  the  premises 
were  in  the  possession  of  his  tenants,  and  plaintiff  was  a  pur- 
chaser for  a  valuable  consideration,  and  had  no  actual  notice  of 
the  existence  of  the  deed  from  Bichardson  to  Fallon.  The  Ref* 
eree  reported  a  finding  and  judgment  in  favor  of  plaintiff,  which 
report  was  set  aside  and  a  new  trial  granted,  and  from  this  order 
plfllintiff  appeals. 

Two  questions  are  presented  by  the  record: 

ifit.  Is  the  possession  of  a  tenant  notice  of  his  landlord's  title? 
'  2d.  Does  the  fact  that  the  Keeorder  failed  to  make  some  mark 
upon  his  books  to  indicate  that  there  was  a  seal  to  the  convey- 
aaioe  recorded  vitiate  the  record? 

Upon  the  first  point,  the  weight  of  authority  is  that  possession 
(if  notice  at  all  •  under  the  recording  aet,)  is  notice  of  the  title 
of  the  possessor  alone,  and  no  other.  ^'  Notice  of  a  tenancy  will 
not,  it  seems,  affect  4  purchaser  with  constructive  notice  of  the 
lessor's  title.  Therefore,  if  a  person  equitably  entitled  to  an  es- 
tate let  it  to  a  tenant  who  takes  possession,  and  then  the  person 
having  the  legal  estate,  sells  to  a  person  who  purchases  bona  fide, 
and  without  notice  of  the  equitable  claim,  the  purchaser  must 
hold  against  the  equitable  owner,  although  he  had  notice  of  the 
tenant  being  in  poiasession."  (2  Sug.on  Vendors^  558.) 

In  Flagg  v.  Mann,  (2  Sum.  555,)  Judge  Story  says:  "It  would 
be  pushing  the  doctrine  of  constructive  notice  to  a  great  degree 
of  extravagance,  to  hold  that  a  purchaser  was  bound  to  know^ 
not  only  the  title  of  the  party  in  possession,  but  all  its  derivative 
sources.  Indeed,  the  American  Courts  seem  indisposed  to  give 
effect  to  this  doctrine  of  constructive  notice  from  possession, 
even  in  its  most  limited  form."    After  referring  to  the  authori- 


512  SUPREME  COUBT  — APEIL  TERM,  1859. 

Dingnuui  «.  BftftdftlL 

ties  upon  the  proposition^  he  further  gays:  '^  These  cases  do,  as  T 
think^  admonish  Courts  of  Equity  in  this  country,  when  regis- 
tration of  deeds  as  matters  of  title  is  universally  provided  for, 
not  to  enlarge  the  doctrine  of  constructive  noticq^,  or  to  follow 
the  Engli^  cases  on  this  subject,  except  with  a  cautious  atten- 
tion to  their  just  application  to  the  circumstances  of  our  country 
and  to  the  struoture  of  our  laws/'  This  view  is  consistent  with 
the  former  rulings  of  this  Oourt,  and  does  not  conflict  with  the 
opinion  of  the  majority  of  the  Court  in  Hunter  v.  Vanes, 

Upon  ihe  second  point  there  see^ms  to  be  no  direct  decision. 

The  object  of  registration  of  a  deed  is  to  give  notice  to  the 
public  of  the  fact  that  the  title  to  the  property  has  passed  from 
the  vendor,  and  thereby  prevent  others  from  dealing  with  him  as 
the  owner.  The  conveyance  itself  is  required  to  be  copied  into 
the  record^  in  order  that  parties  may  detennine  its  sufficiency 
and  the  character  of  the  estate  conveyed.  To  accomplish  this 
end,  it  is  not  necessary  that  the  seal  diould  be  copied  up<m  fbe 
book;  it  is  enough  if  it  appear  from  the  record  that  the  instru- 
ment copied  is  under  seal.  Thi%  we  think,  is  sufficiently  shown 
by  the  record  of  the  eonvsyance  from  Richardson.  The  deed 
puiports  to  be  under  seal,  and  to  have  been  signed,  sealed,  and 
delivered,  in  the  presence  of  the  subscribing  witness,  who  was 
the  Notary  before  whom  it  was  acknowledged. 

The  order  setting  aside  the  report  of  the  Referee  is  reversed, 
s&d  ibe  cause  remanded  to  the  Court  below,  with  instructieBS 
to  enter  judgment  upon  such  report 

FiSLD,  J. —  I  concur  in  the  judgment 


DINOMAN  e.  RANDALL  et  dU. 

Wbjbbs  ft  mortgasee  reletsed  ft  mortnge  made  hj  two  parttoSr  aad  i^J^ 
new  mortgage  made  by  one,  to  whom  tbe  other  had  meanwhllo  aold.  taa 
new  mortgage  being  for  a  less  sum.  by  five  hundred  doUan,  paid  at  tha 
time,  and  bearinc  s  dlfftrent  rate  of  Interest,  it  will  re<iulra  dear  orldeBce  of 
fraud,  to  indace  a  Court  of  EBqalty  to  lnterfara»  and  gtva  tht  vartgasi 
prlorltgr  orar  Hkterrenlng  liana. 

Afpbal  from  the  Eleventh  District 

Bill  to  foreclose  a  mortgage,  and  give  plaintifl  priority  over 
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certain  other  mortgagOB  and  rightly  claimed  by  yirtue  of  a  Sheriff's 
deed^  made  in  pursuance  of  sale  thereunder^  on  the  ground  of 
fraud. 

Defendants,  Enos  and  William^  had  ]u4gment»  and  plaintiff 
appeals. 

Tuttle  £  Hillyerj  for  Appellants. 
B.  F.  Myers,  for  Eespondent 

Baldwin,  J.  delivered  ^e  opinion  of  the  Court  —  Tbbbt,  C*  J. 

concurring. 

In  August,  1856,  defendants,  Bandall  and  Enos,  executed  a 
mortgage  to  plaintiff,  on  a  place  known  as  ''Smith's  Banch,''  to 
secure  a  debt  of  twenty-fiye  hundred  dollars,  the  purchase 
money.  On  Ist  of  DeoeBiber,  1856,  these  same  defendants  exe- 
ecuted  a  mortage  on  the  same  property  to  defendant,  Emanuel 
Joseph,  to  secure  the  paymeitt  of  their  note  for  six  hundred  dol- 
lars. In  June,  1857,  Enos  sold  his  interest  in  the  property  to 
Baxfedall.  On  July  4th  afterwards,  Bandall  married  defendant, 
Teresa,  and  they  occupied  the  property  as  a  homestead.  On  July 
dlst,  1857,  defendant,  Bandall,  executed  a  mortgage  to  defendant, 
Eno8»  to  secure  a  debt  of  nine  hundred  dollars.  In  September, 
1857,  Enos  assigned  his  mortgage  and  note  to  Joseph,  who  com- 
menced suit  on  his  and  thiod'  note,  and  foredosed  the  mortgage  by 
decree,  October  27th,  1857.  In  November,  1857,  Sheriff  sold  — 
Williams  purchased  at  liie  sale,  and  Sheriff's  deed  executed  June 
14th,  1868. 

July  3  Ist,  1847,  plaintiff  discharged  his  morl^ge,  and  took  a 
new  note  and  mortgage,  signed  by  Bandall  alone. 

Enos  and  Williams  alone  answer  the  bill.  The  foregoing  facts 
are  undisputed.  Defendants,  Bandall  and  Joseph,  confess  by  fail- 
ing to  answer. 

.  There  is  no  proof  tending  to  show  that,  when  tiie  new  mortgage 
was  given,  Dingman  was  to  give  ten  months'  extension  on  the 
old  one,  and  was  not  to  allow  any  other  liens  over  his ;  and,  also, 
that  this  arrangement  was  procured  by  fraud,  for  the  purpose  of 
letting  in  the  junior  mortgage  of  Enos  and  of  Joseph,  now  held 
by  Williams.  That,  by  this  fraud,  of  which  it  is  charged  all  these 
parties  had  knowledge,  and  in  which  they  participated,  the  plain- 
tiff, unless  he  can  get  relief  in  equity,  will  lose  his  debt.  And  the 
Vol.  XIII.- 
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case  turns  upon  the  proper  decision  of  this  question  of  fact  The 
proofs  are  not  a  Uttle  conflicting. 

When  Dingman  released  bis  old  mortgage  on  Enos  and  Ran- 
dall, he  took  the  separate  note  of  Randall^  and  the  mortgage 
executed  by  Randall  and  wife,  and  received  five  hundred  dollars 
in  cash.  He  then  surrendered  the  old  papers,  and  executed  a 
release  of  record  of  the  old  mortgage.  The  evidence  is  by  no 
means  satisfactory,  that  the  arrangement  was  at  all  different 
from  what  the  papers  show;  and  a  very  clear  case  should  be 
made  before  a  Court  will  suffer  them  to  be  contradicted,  or  deny 
to  the  transaction  the  character  which  they  impress  upon  it.  It 
is  true,  one  or  two  of  the  witnesses  say  that  Dingman  under- 
stood that  the  new  arrangement  was  an  extension  of  the  old 
mortgage  —  so,  in  a  loose  sense,  it  was  —  but  it  seems  to  be  an 
extension,  deliberately  made,  on  a  new  contract,  with  a  new  ocm- 
sideration  —  two  and  a  half  per  cent  interest  being  included  in 
the  new  note  —  and  with  a  new  party  included  and  one  of  the  old 
ones  omitted. 

It  is  not  necessary  to  inquire  wheth^  Randall  was  a  compe- 
tent witness,  as  his  testimony  is  not  suffici^it,  if  admitted,  to 
alter  the  aspect  of  the  case,  as  we  consider  it  on  the  proofs.  But 
the  direct  effect  of  his  testimony  would  seem  to  be  to  make  Enos 
pay  one-half  pf  his  ddi)t. 

The  homestead  question  is  not  so  made  that  we  can  consider 
ity  if  there  be  anything  in  it 

The  agreement  at  the  sale  not  having  been  set  up  in  the  answer, 
is  not  involved  in  the  decision  of  this  case.  If  the  plaintiff  has 
any  rights  under  that  agreement,  he  can  set  them  up  in  another 
form. 

Decree  affirmed* 
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Ths  words  "tenant  In  possession'*  In  Section  236  of  the  Pnetfee  Act,  «■* 

brace  the  Judgment  debtor,  as  well  as  his  lessee. 
The  purchaser  at  Sherirs  sale  of  a  *' water  ditch."  Is  entitled  to  the  rents 

and  profits  thereof  from  the  dnte  of  the  sale  till  the  explratian  of  the  tlnie 

for  redemption,  as  well  from  the  Judgment  debtor  in  possession  as  from  hia 

tennnt. 
Where  statutes  use  words  and  phrases  of  a  well-known  and  definite  meanlag  la 

the  law,  they  are  to  be  expounded  in  the  same  sense  in  the  statat*. 
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Where  a  jndment  debtor  remalni  In  poesestloii  of  a  "water  fllteh"  aftei 
Sheriff's  sale,  and  collects  the  rents  and  profits  during  the  slz  months  toh 
towlDj;,  be  Is  a  Trustee  of  the  fund  for  the  purchaser  at  the  sale^  and,  II  tha 
fond  be  in  danger  of  loss,  a  hill  in  equity  to  account,  will  Ua. 

Appeal  from  the  Eleventh  District 

John  Hume,  for  Appellant  1.  The  phraae  **  tenants  in  possea- 
sion  '■  in  the  236th  Section  of  the  Practice  Act,  does  not  include 
the  owner  of  property.  {Sampson  ▼•  Shaeffer,  3  CaL  196 ;  Rami- 
rez V.  Murray,  5  Id.;  T&whsbury  v.  Emory,  6  Id.;  Reynolds  v.  La- 
ihrop,  7  Id.  43;  McDevitt  T.  Sullivan,  8  Id.  692;  Knight  v.  Fair, 
9  Id.  117.)  2.  Equity  has  no  jurisdiction.  Defendant  is  entitled 
to  a  jury  to  fix  value  of  use  and  occupation. 

Sanderson  £  Newell,  and  Emoes,  for  Respondent 

1.  The  word  ^ tenant^'  is  defined  to  be  ''one  that  holds  or 
possesses  lands  or  tenements^  by  any  kind  of  title,  cSflier  in  ia^ 
for  life,  years,  or  at  will.*'  (8  Tomlinson's  Law  Die;  2  Burrill's 
Law  Glossary;  2  Bouvier's  Law  Die.)  The  expression  "tenant 
in  possession^  is  a  legal,  and  therefore  a  technical^  expressioiiy 
And  when  found  in  a  statute,  or  a  law  book,  has  a  fi^  legal 
and  technical  meaning,  and  the  Legislature  in  the  one  instance, 
and  the  writer  in  the  other,  are  presumed  to  have  used  it  in  its 
legal  and  technical  sense.  {United  States  y.  MagiU,  1  Wash.  C. 
C.  463;  State  v.  Smith,  5  Humph.  394;  Adams  v.  Turrentine,  8 
Ire.  147;  4  Pick.  405;  State  v.  Mace,  5  Md.  837;  8  Port  404;  17 
Vt  479;  18  Me.  308;  12  Geo.  626.) 

The  Legislature  having  used  a  general  expression,  which  in- 
cludes the  judgment  debtor,  the  Courts  must  give  that  expres8i<m 
its  broadest  and  most  comprehensive  meaning.  (25  Miss.  571.) 
The  Legislature  not  having  attempted  to  define,  or  limit,  or 
qualify,  the  words  used,  the  Courts  must  look  to  tiie  books  to 
ascertain  their  meaning.     (12  Pick.  223,  226;  26  Ala.  145.) 

II.  Bill  in  equity  lies,  because:  1.  The  Appellant,  by  reason 
of  his  position  as  Treasurer  of  the  company,  and  the  rules  of  tiie 
company,  which  require  him  to  declare  a  dividend  each  month, 
and  pay  the  same  over  to  the  parties  entitled  thereto,  is  a  Trustee 
of  all  the  proceeds  of  the  canal,  and  holds  them  for  the  benefit 
of  the  owners,  whoever  they  may  chance  to  be. 

2.  By  the  sale,  and  by  the  operation  of  the  law  governing  thft 
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flale^  and  fixing  its  consequences^  the  judgment  debtor  being  in 
possession^  and  still  vested  with  the  l^al  title  to  the  propertj^ 
is  made,  as  to  the  proceeds  of  the  property^  pending  the  tiiM 
allowed  for  redemtption,  the  Trustee  of  the  purchaier,  or  his  as- 
signee, and  holds  those  proceeds  for  his  benefit^  and  mnst  pa; 
them  over  to  him.  (2  Story's  Eq.  Jurisp.  Sees.  964,  839 — 841 ; 
3  Daniel's  Ch.  Pr.  1965,  and  cases  cited,  1958,  2008;  JTays  t.  Bush, 
2  Paige,  211;  Eaggariy  v.  Pittman,  1  Paige,  298.) 

Baldwin,  J.  delivered  the  opinion  of  the  Conrt— Tnorr.  C.  J. 

concurring. 

This  bill  is  filed  to  settle  and  recover  the  value  of  Qie  renta 
and  profits  of  a  certain  ditch,  or  interest  therein,  bought  by  the 
plaintiff  at  Sheriffs  sale.     The  defendants  are  in  poosoaBiea. 
The  proceeds  of  the  sales  of  water,  etc  sought  to  be  recovvred 
arise  from  the  property  since  the  SheriflPs  sale,  and  before  tht 
expiration  of  the  period  limited  by  statute  for  the  redemption. 
Treating  this  species  of  property  as  real  estatei,  subject  to  iti 
incidents  and  laws,  we  are  brought  to  consider,  as  the  main 
point  presented  by  this  appeal,  whether  these  intermediate  rents 
or  profits  go  to  the  purchaser  at  the  SherifPs  sale;^  when  tiie 
judgment  debtor  is  in  possession.     This  question  involves  the 
construction  of  the  236th  Section  of  the  Practice  Act,  (Wood's 
Dig.  198.)     That  Section  is  in  these  words:    ''The  purchaser 
from  the  time  of  the  sale  until  a  redemptfoD,  and  a  redemp- 
tioner,  from  tibe  time  of  his  redemption  until  another  redemp- 
tion, shall  be  entitled  to  reoeire  from  the  tenant  in  possession 
the  rents  of  the  property  sold,  or  the  value  of  the  use  and  occu- 
pation thereof.''    It  is  veiy  trne^  aa  aigned  by  &  Appdlsnt 
that  a  purchaser,  by  the  mere  fact  of  his  purchaset^  does  not  get 
title  to  real  estata    His  right  is  rather  Hie  zi^t  to  get  a  title  in 
a  given  contingency,  and  the  transaction  an  executory,  not  an 
executed,  contract     But  it  does  not  folkw,  because  he  is  not 
clothed  with  a  perfect  title,  or  even  because  he  ia  not  pefsonaDy 
entitled  to  the  poesession,  that  he  has  no  rights  in  the  premisea. 
He  may  have  a  perfect  statutory  right  to  the  profits,  without  h«f*- 
ing  a  right  to  the  subject  out  of  which  the  profits  proceeJ.    In- 
deed, it  is  conceded  by  the  Appellants  that  this  is  true  as  r^rds 
{he  party  in  possession,  if  that  party  is  a  tenant  of  the  judgment 
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debtor.  A  privilegpe  or  redemption  is  given  to  the  Jndgmoit 
debtor;  but  it  ia  uncertain  whether  the  will  exemse  it.  Time  ie 
not  given  for  the  pnrpose  of  enabling  the  debtor  to  make  a  profit 
out  of  the  eetat^^  but  for  the  purpose  of  enabling  him  to  raise 
the  money  to  redeem.  There  js  no  presumption  that  the  prop- 
erty sells  for  less  than  its  present  value;  and  there  is  no  com* 
pulsion  upon  the  part  of  the  debtor  to  redeem,  if  he  is  able^  and 
if  he  does  not,  the  purchaser  runs  the  risk  of  the  title,  the  de* 
preciation  or  destruction  of  the  property,  and  in  fact,  all  the 
risks  attending  the  ownership  of  property.  As  the  law  holds 
him  to  the  responsibilities  of  owner,  it  entitles  him  to  the  bene- 
fits of  owners,  so  far  as  the  right  to  the  profits  is  concerned;  but 
it  gives  this  right  without  allowing  the  purchaser  to  disturb  the 
possession  of  the  debtor.  This  redemption  system  is  a  highly 
artificial  plan,  devised  with  care  by  the  Legislature,  and  intro- 
ducing  new  and  specifie  rules  in  respect  to  judicial  sales.  It 
must  be  supposed  that  tiie  Legislature  have  used  legal  terms, 
according  to  their  received  legal  interpretation. 

The  phrase  ^^the  tenant  in  possession,''  is  a  generic  term,  in« 
tended  to  designate  the  class  of  persons  from  whom  the  pur- 
chaser Was  to  receive  the  rents.  The  language  b  not  that,  when 
a  tenant  of  the  debtor  is  in  possession,  the  tenant  shall  pay  the 
purchaser,  or  that  the  debtor,  when  in  possession,  shall  not;  but 
the  phraseology  designed,  evidently,  to  fix  a  general  ri^t,  ap- 
plying to  all  cases  of  tenancy,  for  none  are  excluded. 

It  is  not  very  easy  to  see  the  reason  for  such  a  distinction  as 
that  contended  for.  It  would  give  but  little  help  to  the  pur* 
chaser,  since  the  debtor,  on  the  eve  of  judgment,  might  change 
a  possession  of  tenancy,  and  take  possession '  personally;  or 
change  the  t^rms  of  tenancy  so  as  to  make  of  Uttle  or  no  value 
the  purchaser's  right;  and  why  should  a  debtor  be  any  more 
inhibited  from  getting  profit  from  rent  than  getting  profit  from 
use  —  in  this  case,  from  authorizing  other  persons  to  sell  water, 
and  selling  it  himself?  The  definition  of  ^tenant  in  possession'' 
embraces,  within  the  natural  and  usual  meaning  of  the  words,  a 
judgment  debtor  as  well  as  his  lessee.  The  owner  in  fee  in  pos- 
session is  no  less,  in  legal  contemplation,  a  tenant,  than  the  man 
who  occupies  under  him.  The  definition  of  tenant  is^  ''  one  that 
holds  or  possesses  lands  or  tenements  by  any  kind  of  title,  eithar 
in  fee,  for  Ufe,  yeaz%  or  at  wilL** 
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The  rale  of  ooDstrnction  of  statntes  is  plaiiL  Where  they 
pciake  use  of  words  and  phrases  of  a  weU-known  and  definite 
sense  in  the  law^  they  are  to  he  receired  and  expounded  in  the 
same  sense  in  the  statute.  {United  States  t.  McCHU,  1  Wash.  G. 
C.  463 ;  Adams  ▼.  Turrentine,  8  Ire.  149;  State  ▼.  Smith,  5  Hump. 
396 ;  Ex  parte  Vincent,  26  Ala.  146.) 

The  concluding  words  of  the  section  of  the  statute  we  are 
considering  lends  some  strength  to  the  construction  we  give; 
for^  after  providing  for  the  recovery  of  the  rents  of  the  property 
sold^  the  words  ''or  the  value  of  the  use  and  occupation''  are 
added;  these  latter  words  applying  to,  and  covering,  the  case  of 
the  possession  of  the  debtor. 

If  we  could  see  a  stronger  reason  for  the  distinction  insisted 
on  than  we  have  been  able  to  perceive^  yet,  as  the  language  of 
the  Act  is  precise^  and  makes  no  exception  of  the  judgment 
debtor^  we  could  not  without  interpolating  a  new  provision  into 
the  statute,  include  a  class  of  persons  fully  within  the  defini- 
tion, any  more  than  we  coidd  include  a  class  not  embraced  \fj  its 
terms.. 

The  only  other  question  is  as  to  the  remedy.  It  is  argued 
that,  conceding  the  plaintiff's  right,  a  bill  in  equity  of  this  sort 
is  not  the  appropriate  means  of  relief.  But  we  think  otherwise. 
The  defendants  being  in  possession  of  this  property,  were  Tnu- 
tees  for  the  plaintiff.  The  profits  consisted  of  many  sales  and 
transactions,  requiring  the  settlement  of  a  long  and  complicated 
account,  which  could  not  well  be  settled  at  law;  bemdes,  many 
other  equitable  circumstances  exist  here  —  the  alleged  insolvency 
of  defendants;  the  partial  conversion  of  the  fund;  the  threat- 
ened loss  of  it;  the  interest  of  other  parties  requiring  adjust- 
ment and  settlement.  The  further  fact  that  Beynolds  was  the 
Treasurer  of  the  ditch  company  into  whose  hands  the  install- 
ments due  on  the  interest  sold  as  his  came,  is  also  of  force  in 
showing  the  propriety  of  this  remedy.  The  whole  bill,  however, 
might  well  rest  on  these  facts,  that  the  defendants  were  merely 
Trustees  of  this  fund  for  the  plaintiff,  and  that  the  fund  wa?  in 
danger  of  loss;  and  these  facts  would  uphold  the  power  of  chan- 
cery to  protect  the  trust  property. 

Decree  affirmed* 
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INDIAN  CANON  ROAD  CO.  v.  ROBINSON  et  al. 

NaiTHER  the  central  Ineorpovatlon  Aet,  nor  the  Act  of  ICay  12th.  X868,  oca- 

cernlng  plank  roads  and  turnpikes,  glres  anv  ezcluslye  prlrlleges  to  the 
corporation  first  established.  Others  may  bnllo  a  road,  on  or  near  the  same 
line  of  travel. 
The  general  doctrine  In  the  United  States  now  la,  that  the  grant  of  a  ferrj, 
bridge,  or  ro^d  franchise,  does  not  earry  with  It  a  restriction  upon  the  grant- 
faig  power  to  make  a  similar  grant  to  other  grantees,  though  the  last  graat 
necessarily  Interferes  with  the  profits  and  business  of  the  0rtt. 

Appeal  from  the  Eleventh  District 

For  case^  see  opinion.  The  Court  below  sustained  t  demurrer 
for  want  of  facts  sufficient  to  constitute  a  cause  of  action.  Plain- 
tiff appeals. 

P.  H.  Sibley,  for  Bespondent 

Baldwin^  J.  delivered  the  opinion  of  the  Court — Tbrrt^  0.  J. 

concurring. 

The  plaintiff  claims  to  be  a  corporation^  organized  under  fhe 
general  statute  of  this  State,  passed  May  12th^  1853^  touching 
turnpike  roads.  The  purpose  of  the  cdlrporation  was  to  con- 
struct  a  turnpike  road  between  the  towns  of  Iowa  Hill  and  Wis- 
consin Hill,  in  Placer  County.  The  plaintiff  complains  that  the 
defendants  have  threatened,  and  are  going  on  to  carry  into  execu- 
tion the  purpose  of  building  another  road  of  like  character  between 
the  same  points,  and  that  the  line  of  the  road  of  defendants  is 
near  that  of  plaintiff  and  will  take  the  same  travel  and  custom, 
of  which  plaintiff  claims  the  monopoly. 

The  plaintiffs,  on  these  facts,  pray  an  injunction. 

This  was  refused  by  the  Judge  of  the  Eleventh  District;  and, 
we  think,  rightly.  The  point  presented,  most  favorably  stated 
for  Appellant,  is  simply  tiiis:  Does  the  grant  of  the  frachise  to 
the  plaintiff  exclude  tiie  right  of  all  others  to  build  a  road  on  or 
near  the  same  line?  The  old  doctrine  was  as  is  now  contended 
for.  But  the  modem  doctrine  is  to  the  contrary.  Since  the  case 
of  Oharles  River  Bridge  v.  Warren  Bridge  et  al.  (11  Pet  421,)  the 
role  on  this  subject  in  the  TJnitod  States,  as  generally  recognized, 
is  that  the  grant  of  a  ferry,  bridge,  or  road  franchise,  does  not 
carry  with  it  a  restriction  upon  the  granting  power  to  make  a 
similar  grant  to  other  grantees,  though  the  last  grant  necessa- 
rily,interferes  with  the  profits  and  business  of  the  first 
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The  whole  subject  is  thoroughly  discussed  in  flie  case  of  Gharle9 
River  Bridge  v.  Warren  Bridge,  (11  Pet  421,)  and  in  Dyer  ▼. 
Tmkaloosa  Bridge  Compcmy,  (2  Porter,  Ala,  296,)  and  the  prin- 
ciple may  now  be  considered  so  well  settled,  that  it  would  be  an 
affection  of  learning  to  parade  the  authorities. 

Fnder  our  corporation  law,  respecting  roads,  etc.  it  never  was 
intended  to  give  to  the  company  first  organized  for  the  oonstrue- 
tion  of  a  road  an  absolute  monopoly  of  all  the  travel  along  tbe 
line  of  the  route.  The  consequences  of  such  a  doctrine  would 
be  startling.  Some  enterprising  company  might  lay  out  a  road 
between  two  prominent  points  in  the  mountain  or  other  oonn- 
ties,  and  claim  a  perpetual  monopoly  of  all  the  travel  done  along 
the  line,  however  extended  that  line  might  be,  or  however  large 
the  travel.  While  the  public  interest  requires  the  protection  of 
capital  in  all  the  enterprises  into  which  it  may  enter,  the  public 
safety  requires,  also,  that  all  tbe  leading  highways  or  avenues  of 
communication  betwe^i  towns  and  counties  should  not  be  monopo- 
lized by  a  few  men  who  may  have  been  more  enterprising  than 
the  rest  in  first  seising  upon  the  lines  of  communication.  While 
the  road  of  the  plaintiff  could  not  be  trespassed  upon,  yet  a  par- 
allel line  of  communication  may  be  constructed  by  otheis,  acting 
under  the  same  general  authority  as  that  of  ttie  plaintiff. 

Neither  the  general  Act  of  Incorporation,  nor  the  special  Act 
to  authorize  the  formation  of  corporations  for  tiie  constmctioii 
of  plank  or  turnpike  roads^  (C.  L.  291,)  gives  any  exdusive 
privileges  to  such  corporations  to  take  all  the  travel  upon  tlie 
line.  Even  where  such  corporations  have  been  chartered  by 
express  Act  of  the  Legislature,  it  has  been  held  that  such  aa 
Act  is  not  in  the  nature  of  an  exclusive  grant  of  all  the  travel 
between  Uie  termini.  The  question  in  respect  to  loads  is  some- 
what different  from  that  in  respect  to  ferries  and  bridges;  for, 
in  respect  to  Uiese,  the  law  foibids  even  a  license  or  giant  by 
the  Board  of  Supervisors  of  the  county  within  a  nule  of  that 
granted,  except  in  certain  contingencies.  But  here  there  is 
nothing  of  tiie  kind.  The  evident  intent  of  tbe  Legislatnre  was 
to  leave  this  business  open  to  individual  or  corporate  enter- 
prize.  As  many  roads  may  be  made  between  the  same  points, 
as  capital  can  be  found  to  make,  and  made  bj  individnalSi  if 
they  own,  or  can  obtain  the  rij^  of  W9y,  aa  wall  as  hy  inonr- 
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porated  oompaniefi^  86  loiig  as  the  pTopetty  or  pMseisioii  of  one 
is  not  invaded  by  the  other. 

Undetetanding  this  to  be  the  case  made  hy  ilia  billt  m  aiBrm 
the  judgment  of  the  Diatrict  Court 
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only'  where  there  Is  no  adequate  remedy  at  law.  Bi^t  whera  the  damagM» 
resulting  from  the  breach  of  such  agreement,  are  suaceptible  of  pradae  ad- 
measurement, equity  will  not  take  Jurisdiction,  unless  there  are  aome  pecu- 
liar  equitable  circumstaacei. 

Where  an  indemnity  bond  la  glyen  to  a  SherlflF  to  hold  him  harmleaa,  and  pay 
any  judgment  which  may  he  rendered  against  him  by  reaaoo  of  his  aelsure 
of  certain  property,  hla  remedy  at  law  on  the  bond  la  clear  for  the  amount 
of  any  auen  iudgmsnt,  whether  he  be  aolTeat  or  not,  or  whether  his  offldal 
sureties  could  be  held  or  not,  and  a  bill  In  equity  will  not  He. 

Where  a  Sheriff  seises  goods  on  two  attachments  In  behalf  of  different  plain- 
tiffs, and  the  property  being  claimed  by  a  third  person,  the  plaintiffs  In  the 
attachment  suits  execute  to  the  Sheriff  separate  fiidemnlfytng  bonds,  there  la 
no  lolnt  liability  between  the  plafaitiffs  to  the  eherlft.  Badi  bond  mxmt  bt 
sued  on  as  an  Independent  obligation. 

Whether  each  obligor  is  liable  to  the  Sheriff  for  the  whole  amoont  of  any 
Judgment  against  him,  leavliig  the  question  of  contribution  to  be  settled 
between  Chen;  e«ery. 

Where  a  bill  in  equity  shows  on  its  face  that  plaintiff  la  not  entitled  to  relief, 
the  defect  may  be  taken  adtantags  of  la  iha  Appellata  Court,  area  though 
no  demurrer  be  filed. 

Appeal  from  the  Sixth  District 

F6r  facts  see  opinion.  The  Conrfe  below  decreed  that  defend* 
ants,  Schwartz  ft  Bosler,  and  Stanford,  pay  to  Wood,  according 
to  tile  prayer  of  the  bill,  their  proportionate  share  of  Hie  balance 
dne  on  Wood^s  judgment  Schwartz  &  Bosler  haying  already 
paid  one  thousand  five  hundred  and  thirty-two  dollars,  there  was 
due  Wood  one  thousand  six  hundred  and  thirty-one  dollars  and 
sixty-one  cents;  and  oif  this  sum  the  Court  decreed  Stanford 
should  pay  one  thousand  and  twenty-three  dollars  and  thirty-one 
cents,  and  S.  ft  B.  one  hundred  and  seven  doUaxa.  Stanford  alone 
appeals. 

Okwh  a  Oa»,  for  Appellant 

Bill  in  equity  does  not  He  in  this  case,  the  plaintiff  bating  an 
adequate  remedy  at  law.  Besides,  the  plaintiff  avers  his  insel* 
▼ency;  and  fafloee  hi  esftnot  loee,  and  has  ao  ii|^t  to  rdief. 
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{Champion  r.  Brown,  6  JohxiB.  £lh.  404, 406.)  A  bill  of  peace  will 
not  lie,  when  the  rights  and  responsibilitiea  of  the  several  parties 
neither  arise  from,  nor  depend  upon,  nor  are  in  any  way  con- 
nected with,  each  other.  Nor  will  a  bill  quia  iimei  lie,  unless  the 
plaintiff  may  be  subjected  to  loss,  by  the  neglect,  inadvertenoe,  or 
culpability,  of  another.  {Randolph's  Adtn'x  t.  Kenney  et  ob.  3 
Bandolph,  394.) 

Wallace  &  Rayle,  for  Bespondent. 

1.  Defendant  concedes  the  equity  of  the  bill  by  failing  to  demur. 
2.  This  is  a  proper  case  for  specific  performance.  (1  Ver.  189; 
6  Johns.  Ch.  398;  2  Story  Eq.  Jurisp.  35,  36,  and  cases  cited.) 

.  Baldwin,  J.  delivered  the  opinion  of  the  Court — Tbubt,  C.  J. 

concurring. 

This  was  a  bill,  filed  by  the  plaintiff,  in  which  he  ayers  tSat  he 
was  Sheriff  of  Sacramento  County,  on  the  8th  September,  1867. 
That,  on  that  day,  Schwartz  &  Bosler  sued  out  an  attachment, 
against  Bullard  &  Son,  for  aix  hundred  and  twen1y*four  dollara, 
and  placed  it  in  the  hands  of  plaintiff,  as  Sheriff;  and  that  OA 
the  10th  September,  1857,  defendant,  Stanford,  put  in  plaintifiPs 
hands  an  attachment  against  the  same  Bullard  &  Son,  for  three 
himdred  and  seventy-two  dollars;  that  the  Sheriff  executed  these 
writs  in  their  order  of  pTCcedence  as  to  time;  when  defendant. 
Wood,  served  a  notice  on  the  Sheriff,  that  he  was  the  owner  of 
the  property,  and  demanded  its  surrender  and  return.  On  this, 
plaintiff  notified  these  creditors  of  this  demand,  and  requested  an 
indemnifying  bond,  whereupon  the  defendants,  Pratt  and  Mor- 
gan, for,  and  on  behalf  of,  Schwartz  ft  Bosler,  executed  a  bond 
or  undertaking  of  indenmity,  in  the  usual  form;  and  Stanford, 
on  his  own  account,  also  executed  a  bond  of  indemnily.  The  bill 
further  charges  that  judgment  in  both  these  attachment  caaeB 
has  been  rendered,  and  that  executions  issued  on  them,  a  sale  of 
the  property  had,  and  the  money  arising  therefrom,  paid  over, 
viz :  Schwartz  &  Bosler,  six  hundred  and  seventy-one  dollars  and 
thirtj^ne  cents,  and  L.  Stanford,  three  hundred  and  ninetymne 
dollars  and  eighty-three  cents;  that  after  flie  execution  of  these 
bonds,  Wood  .ins[lituted  an  action  in  the  SiBtoet  Cooxt  of  the 
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Sixth  District/ and  m  Jaauary^  1858,  judgment  was  had  against 
the  plaintiff  and  Schwartz  &  Boaler  for  two  thousand  four  hnn« 
dred  and  fifty  dollars,  and  fk>rtj  two  doUais  costn  On  this  judg- 
ment, execution  was  issued  and  returned  '^  unsatisfied/'  for  want 
of  property.  The  bill  avers  that  he  has  requested  and  demanded 
of  Fratt  and  Morgan,  and  Stafford,  to  comply  with  the  terma 
and  conditions  of  their  undertaking,  and  pay  the  judgment  to 
Wood,  but  they  have  refused;  that  he,  the  plaintiff,  is  wholly 
insolvent,  and  cannot  pay  ofF  the  judgment;  that,  therefore,  he 
has  no  remedy  at  law  on  the  bond,  thus  exposing  huuself  and 
his  sureties^  on  his  ofBcial  bond,  liable  to  be  harrassed.  The 
prayer  is  that  these  parties  be  decided  to  pay  this  judgment. 

The  undertaking  of  Stanford  is  different  in  form  from  that  of 
Schwartz  &  Bosler.  The  instrument,  after  reciting  the  premises, 
says:  ^'I  agree  to  save  harmless  the  said  White,  and  to  pay  any 
judgment  or  judgments  which  may  be  rendered  against  him  by 
reason^  or  in  consequence,  of  the  levy  of  said  attachment  first 
aforesaid,  or  the  sale  of  said  goods  under  said  execution.'' 
'  This  is  a  bill  quia  timet,  and  to  enforce  the  specific  executi(Mi 
of  this  agreement  The  ground  of  the  interference  of  chancery 
in  such  cases  is,  that  there  is  no  other  adequate  remedy.  If  a 
plain,  speedy,  unembarrassed,  remedy  exists  at  law,  equity  will 
not  interpose.  As  a  'general  rule,  chancery  will  not  interfere  in 
cases  sounding  in  damages.  But  there  are  exceptions  to  the 
rule;  as  where  there  was  a  contract  for  the  sale  of  a  large  quan- 
tity of  iron,  to  be  paid  for  in  a  certain  number  of  years,  by  in* 
stallments,  a  specific  performance  was  decreed,  (3  Atk.  384;  1 
Sim.  &  Stu.  607);  and  so  of  contracts  for  the  delivery  of  certain 
timber  at  specified  periods.  (3  Atk.  383.)  But  in  those  cases, 
the  jurisdiction  is  put  on  the  ground  that  compensation  in  dam- 
ages would  not  afford  a  full,  complete,  and  satisfactory,  remedy, 
and  it  is  denied  when  this  is  attainable  at  law.  And  the  juris- 
diction attaches  also  in  cases  of  apprehended  injury,  as  by  sure- 
ties, etc.  where  no  loss  has  as  yet  followed.  {2  Story's  Eq.  35.) 
It  has  been  held,  in  analogy  to  this  last  principle,  that  in  cases 
of  a  general  covenant  to  indemnify,  although  sounding  in  dam- 
ages, equity  will  decree  specific  performance.  Of  this  class  of 
eases  ia  Banelcmgh  v.  Hayes,  1  Vernon,  189 ;  and  Champion  v. 
Brawn,  6  Johns.  Ch.  398 ;  and  ChamberUm  y.  Blue,  6  Blackf .  491, 
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maintains  the  same  principle.  But  we  here  not  been  aUe  to 
find  any  case,  where  the  daznagee  reenlting  from  a  breadi  of 
a  personal  contract  are  aneceptible  of  precise  admeasurement^  in 
the  absence  of  some  peculiar  equitable  circiunatances,  in  which 
specific  performance  has  been  decreed.  The  general  prineiple, 
which  lies  at  the  foundation  of  this  jnriadietkm,  seems  to  ignore 
.tile  existence  of  such  a  remedy. 

The  question  arises,  what  would  be  the  measure  of  the  plain- 
tiff's recovery  for  the  breach  of  Stanford's  obligation?  It  hma 
been  seen  that  the  condition  is  to  pay  any  judgment  against 
White,  recoTered  in  eonseqnenoe  of  the  levy  of  Stanford's  at> 
tachment^  etc.  For  a  breach  of  this  duly  of  paying  ihe  judg- 
ment, when  notified,  if  notice  be  necessary — what  is  the  measure 
of  Stanford's  liability?  We  think  reij  clearly  that  it  is  the 
amount  of  the  judgment  We  do  n6t  think  that  it  ie  important 
whether  White  was  eolrent,  or  insolvent;  or  whether  his  official 
sureties  could  be  held,  or  not  If  a  man  sells  his  property,  or 
contracts  with  another,  on  good-  consideration,  that  the  latter 
shall  pay  his  debt  —  for  a  breach  of  the  obligation,  the  measure 
of  damages  would  be  the  amount.  The  law  supposes  in  such  a 
case,  that  the  payment  of  the  debt  is  equivalent  in  value  to  the 
debtor  to  so  much  money  in  hand. 

There  have  been  great  conflicts  of  ded^ons,  and  mudi  dis- 
cussion as  to  the  measure  of  recovery  in  actions  upon  contracts 
for  general  indemnity  and  agreements  for  protection  from  gen- 
eral and  specific  liability.  The  New  York  cases  are  conflicting 
upon  this  subject.  But  the  doubt  and  difficulty  have  arisen  from 
the  terms  of  the  instrument  —  whether  they  imported  a  specific 
duty  of  protecting  the  party  indemnified  from  a  loss  or  the  cause 
of  it,  or  only  amounted  to  a  guaranly  of  reimbursement  upon  a 
payment  by  the  indennnified.  (Churchhill  v.  Hunt,  3  Denio,  321,) 
is  a  leading  case.  There  the  bond  was  to  save  harmless  and  in- 
demnify the  obligee  against  his  liability  as  the  maker  of  a  prom- 
issory note,  then  held  by  a  third  person,  and  to  pay  the  same,  or 
cause  it  to  be  paid.  It  was  held  that  the  obligee  might,  without 
having  paid  anything,  recover  the  amount  of  the  note  against 
the  obligor  upon  the  failure  to  pay  the  holder.  The  case  was 
fully  argued.  The  Court  say:  "  The  plaintiffs  were  undonbiedly 
entitled  to  recover  the  amount  of  the  note  and  interest  thereon; 
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for  to  tliat  extent  the  conditioii  of  the  bond  was  exprees  and  ab« 
solute.  {Post  V.  Jackson,  17  Johnson,  239,  and  authorities  tbeie 
referred  to;  In  the  matter  of  Negus,  7  Wend.  499.) 

Thomas  y.  Allen,  (1  Hill,  145,)  is  to  the  same  effect 

These  eases  are  very  similar  in  the  facts,  and  identical  in  prin- 
ciple with  this  case. 

There  was  no  oiUtacle  to  the  plaintilPs  recovery  at  law,  and 
for  precisely  the  same  sum  for  which  the  defendant  is  responsible 
here,  if  the  plaintiff  were  entitled  to  recover  at  all ;  and  the  rules 
governing  the  contract,  and  the  defendant's  liability  on  it,  axe 
precisely  the  same  in  law  and  equity. 

It  is  true  that  other  parties  are  joined  in  the  suit,  and  a  kind 
*of  joint  liability  sought  to  be  created.  But  we  do  not  see  very 
clearly  how  this  can  be  done.  Stanford  did  not  contract  jointly 
with  these  other  defendants.  He  is  to  be  held  on  his  own  con* 
tract  —  not  theirs;  and,  unquestionably,  upon  ascertained  facts, 
the  law  afSxes  a  definite  measure  of  reeovery  to  his  liability. 
Whatever  the  equities^  or  rights,  or  liabilities,  of  these  different 
obligora  may  be  inter  sesB — a  matter  we  cannot  here  decide^ it 
is  very  clear  that  each  of  them,  on  his  separate  instrument,  sna- 
tains  his  owh  independent  position  towards  the  plaintiff.  It  may 
possibly  hie  that  each  is  responsible  to  the  plaintiff  to  the  full 
amount  of  this  entire  judgment  —  leaving  the  queation  of  eontxi- 
bntion  to  be  settled  between  them,  or  tliey  may  show  that  the 
measure  of  recovery  is  diSerept  on  a  trial  of  the  whole  case; 
but,  as  the  plaintiff  states  his  case,  Stanford  is  either  liable  for 
the  judgment,  or  not  at  all. 

We  cannot  Bettle  these  questions,  as,  beaidea  their  difficnlty,  a 
case  of  gceat  in^tportajice  is. now  pending  before  ns,  in  whidi  tbey 
are  dineetly  presented;  and  it  is  not  at  all  necesaary  to  a  d»> 
daion  of  this  case  that  we  should  now  decide  them. 

This  apptal  is  taken  by  Stanford  al<me,  and  it  ia  enough  to 
pass  upon  hie  case. 

The  ground  here  taken  was  not  taken  by  demurrer.  But  thia 
was  not  necessary;  for,  in  an  equity  caae^  when  the  plaintiff's 
case  as  made  by  his  will,  Aows  that  he  has  no  title  to  the  relief, 
this  ie  an  incurable  infirmity  which  follows  the  case  everywhere, 
and  no  decree  can  be  affirmed  which  ia  shown  by  the  biU  to  be 
erroneous  in  substance. 
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The  decree  below,  go  far  as  it  affects  the  intenest  of  Stanford, 
is  reversed^  and  the  bill^  as  to  him,  dismdssed. 


SWIFT  V.  KRAEMEB  et  ah. 

B,  AH  unmarried  man»  executed  two  mortc&see  apoa  a  lot  of  land,  gqbt 
qnently  he  marries,  and  then  executes  a  new  mortgage  to  peraons  wlio  pa/ 
off  tbe  ftrit  mortgagee  upon  their  being  releaaed.  The  refeaM  of  the  oldL 
and  the  execution  <a  the  new,  mortgage,  were  on  the  same  day.  The  wUa 
did  not  Bign  the  new  mortgage.  H€ld,  that,  in  equity,  the  tranaaetlon  la  an 
assignment  of  the  first  mortgages  in  consideration  of  the  mone}  adraaced 
by  the  second  mortgagees ;  not  the  creation  of  a  new  ineomhranca,  bnt  chaav- 
Ing  tbe  form  of  the  old. 

In  such  case,  neither  R,  nor  a  purchaser  of  the  property  from  Him  after  tbm 
death  of  the  wife,  can  hold  it  free  of  the  second  mortgikflai 

Appeal  from  the  Twelfth  District 

Bill  in  equity  for  an  injunction. 

John  Bevalk  being  the  owner  of  certain  property  sitiuite  in 
San  Fntncisco,  on  the  twenty-eighth  day  of  Jone^  1854^  ezecnted 
a  note  and  mortgage  f(Mr  two  thousand  dollars^  to  Lorenzo  Leek 
and  Louis  Fontacelli.  On  the  nineteenth  day  of  July,  1854, 
BeTalk  executed  another  note  and  mortgage  on  same  property 
for  fifteen  hundred  dollars  to-  Respondent,  Charles  Eiraemer; 
both  of  which  mortgages  were  recorded  on  the  day  of  their 

respective  dates.     On  the  day  of  September,  1854, 

Bevalk  married;  and  from  that  day  forward  resided  with  his 
•wife  upon  the  mortgaged  property.  On  the  derenth  day  of 
December,  1854,  the  mortgagees,  Leek,  Fontaoetli,  and  Era&* 
mer,  surrendered  their  notes  to  Bevalk,  and  execnted  releases  of 
their  respective  mortgages,  and  on  the  same  day,  Betalk,  alone, 
executed  a  mortgage  to  Respondents,  Kraemer  and  Eisenhardt, 
to  secure  the  payment  of  a  promissory  note  of  four  tfaonsand 
dollars,  money  loaned  on  that  day  to  take  up  the  two  first  mort- 
gages. Respondents  subsequently  brought  their  action  against 
Revalk  to  foreclose  the  last  mentioned  mortgage.  Bevalk  ap- 
peared, admitted  the  execution  of  the  note  and  mortgage^  but 
claimed  the  premises  as  his  homestead.  The  Court  decreed  the 
whole  premises  to  be  sold,  with  the  exeoeption  of  a  email  portion 
set  apart  as  the  homestead,  from  which  decision  Bevidk  ap- 
pealed to  this  Court,  but  the  appeal  was  dismissed  at  the  Jnly 


SUPKEME  COURT  — APRIL  TERM,  185^.  627 

ilwtft  t,  Itraemer. 

Term,  1857,  on  the  ground  that  **  the  judgment  in  this  case  did 
not  affect  either  Revalk  or  his  wife,  so  far  as  the  question  of  a 
homestead  was  concerned,  and  he  alone  had  no  right  to  appeal/' 

On  the  tenth  day  of  October,  1856,  the  wife  of  Bevalk  died, 
leaving  no  issue.  On  the  twentieth  day  of  October,  1856,  Revalk, 
lor  a  valuable  consideration,  conveyed  the  premises  in  question^  to 
Fox.  And  on  the  twenty-ninth  day  of  October,  1857,  Fox,  for  a 
like  consideration,  conveiyed  the  same  property  to  plaintiff. 

Respondents,  subsequent  to  the  dismissal  of  R^valk's  appeal, 
issued  iheir  order  of  sale,  and  on  the  sev^ith  day  of  December, 
1857,  were  about  to  sell  the  premises,  when  plaintiff,  the  then 
and  present  owner,  brought  his  action,  and  enjoined  the  Sheriff's 
sale,  on  the  ground  that  said  sale,  though  void  and  conveying  to  the 
purchaser  no  title,  would  cast  a  cloud  upon  plaintiff's  title,  and 
otherwise  do  him  irreparable  injury. 

On  hearing,  the  Goiirt  dissolved  fhe  injunction,  and  decided 
that  the  mortgage  of  Revalk  to  Respondents,  dated  December  llth^ 
1854,  was  a  lien  on  said  premises  to  the  extent  of  thirty-five  hnn« 
dred  dollars,  being  the  continuation  of  two  prior  mortgages  exe- 
cuted by  said  Revfilk  before  his  marriage,  and  before  any  home- 
stefkd  right  aocmed  —  and  for  which  sum  and  interest,  from  the 
eleventh  of  December,  1855,  at  the  rate  of  two  per  cent,  per 
month,  judgment  was  entered  on  the  tenth  day  of  November, 
1858. 

Plaintiff  excepted  generally  to  the  parol  evidence  offered  by 
defendant,  as  to  the  time  and  circumstances  of  the  execution  of  the 
releases,  and  of  the  new  mortgage. 

Plaintiff  appeals. 

Pixhy  S  Smith,  for  Appellanti. 

I.  The  questions  of  homestead  in  this  property  liave  been  de- 
cided by  this  Court  '  (Kraemer  v.  Revalk,  8  Cal.  76;  Revalk  v. 
Kraemer,  Id.  66;  Van,  Reynegan  v.  Revalk,  IdL  75.) 

These  decisions  are  the  law  of  this  case.  {Dewey  y.  Orwy,  % 
Cal.  374.) 

II.  The  mortgage  for  four  thousand  dollars  to  Respondents, 
dated  December  11th,  1854,  was  not  a  continuation  of  the  two 
mortgages,  one  to  Leek  and  FontacelU,  the  other  to  Bjraemer. 
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III.  The  parol  evidence  on  the  subject  of  these  releases  was 
improper.  (17  Mass.  325;  4  Brq.  Ch«  614;  4  Dorr,  66;  1  Johns. 
Ch.  429;  6  Hill,  219;  6  Vesey,  334  N.;  8  Stark  on  Bv.  1009;  t 
Mason,  383;  1  Hill,  606;  1  Greenl.  Ev,  276;  Id.  276-278;  1  PhiL 
Ev.  549-566;  2  Stark  Ev.  544-577;  2  Stoi/s  Bq.  3,  16-31.)- 

IT.  A  mortgage  fairly  released  nnder  seal,  without  fraud  or 
mistake,  is  forever  gone  as  a  lien.  (Frazer  v.  Inales,  1  OreenL 
Ch.  R.  242;  Sarewood  v.  Eldrick,  2  Id.  145;  Wade  V.  Howard,  6 
Pick.  492;  In  matter  of  Coster,  2  Johns.  Ch.  S.  802;  BoUUng  t. 
Manly,  21  Vt.  556;  Letois  v.  Starke,  10  Sm.  ft  Mar.  128;  PofUa 
V.  Clark,  5  Pet.  480;  Sugden  on  Vendors,  VoL  3,  438;  Parry  T. 
Wright,  1  Sim.  &  St.  369 ;  Brown  v.  Stead,  5  Sim.  BZS;  Stevens  T. 
Godfrey,  4  Ship.  478;  Phelan  v.  Olney,  6  Oal.  478;  Taylor  t.  Bos- 
sett,  3  N.  H.  298.) 

y.  The  payment  being  made  upon  the  same  day  that  the 
mortgage  in  question  was  executed,  does  not  make  this  pay- 
ment and  execution  simultaneous  tranaactiona.  (4  Kenfs  Com. 
38,  39.) 

YI.  Recitals  in  a  deed  bind  all  parties  to  the  deed,  except 
where  fraud,  accident,  or  mistake,  is  shown  to  have  occurred; 
therefore,  Respondents  cannot  question  the  rdeases.  (8  Ham.  194; 
7  Id.  227.)  The  releases  themselves  disclose  the  intention,  aad 
they  cannot  be  inquired  into  by  reference  to  matters  aliunds. 

VII.  Swift  had  no  notice  of  Respondent's  reserved  rights  under 
these  mortgages.  The  notice  to  Smith  (if  any)  waa  insuf* 
ficient  to  charge  Swift,  and  he  is  an  innocent  purchaser  without 
notice. 

VIII.  Respondents  cannot  be  substituted  to  the  rights  of  all 
the  prior  mortgagees,  for  the  reason  that  Leek  ft  Fontaoelli  are 
not  parties  to  thia  action,  and  Eisenhardt  had  no  privity  with 
either  of  the  other  mortgagees.  {Taylor  y.  Bassett,  3  N.  Hamp. 
298.)  The  cancellation  of  the  prior  mortgage  was  evidenoe  of  the 
intention  to  abandon  the  lien. 

Sidney  V.  Smith,  for  Respondent 

I.  If  Revalk  and  his  wife  were  the  AppeHanta,  tiiere  could  be 
no  doubt  as  to  flie  correctness  of  the  decree  of  the  Court  below. 
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(Ditton  ▼.  Byrne,  6  Cal.  456;  BirriU  y.  Schie,  9  M.  104;  Cart  v. 
Caldwell,  10  Id.  380.)  The  only  question  is,  whether  the  rule 
therein  laid  down  extends  to  Appellant,  Swift,  who  is  purchaser 
of  the  property  after  the  death  of  Bevalk's  wife.  The  mortgage 
of  Bespondents  was  of  record,  and  imparted  notice  to  Swift. 
And  if  it  were  competent  for  him  to  impeach  its  validity  by 
parol  evidence  of  a  homestead,  it  was  just  as  competent  for  the 
Bespondents,  by  the  same  tdnd  of  evidence,  to  sustain  it,  which 
they  did,  by  Aowing  that,  by  the  doctrines  of  subrogation,  it 
was  perfectly  valid  to  the  extent  of  the  two  prior  mortgages, 
which  had  been  made  before  any  homestead  had  existed,  and  to 
cancel  which  it  had  been  given.  It  was  the  duty  of  Swift,  find- 
ing, 88  he  did,  a  mortgage  of  four  thousand  dollars  duly  recorded, 
to  inquire  of  the  mort^igees  as  to  the  character  of  their  claim. 
(1  Sug.  Vendors,  8.)  Swift  relied  on  the  fact  of  homestead  as 
proving  the  mortgage  null  and  void.  But  its  invalidity  did  not 
depend  alone  on  that  fad     {Carr  t.  Caldwell,  above.) 

II.  Bespondents  ishould  have  all  the  security  which  belonged  to 
the  mortgages  to  which  they  are  subrogated.  This  action  is  a 
bill  of  review.  (2  Barb.  Ch.  Prac.  90.)  And  on  a  bill  of  re- 
view a  final  decree  can  be  opened  ancl  altered  so  as  to  make  it 
conform  to  the  justice  of  the  case.  {Bennett  v.  Winter,  2  Johns. 
Ch.  205.)  The  Court  below  not  having  autiiorized  Bespondents 
to  foreclose  their  mortgage  against  the  whole  lot,  thia  Court  has 
the  power  to  correct  the  decree.     {Cray son  v.  OvSld,  4  CaL  122.) 

Baij>wik,  J.  delitelied  the  opinion  of  the  Court  —  Tbbrt,  C.  J. 
eoncumng. 

One  Bevalk,  an  unmarried  man,  in  1854,  owned  a  lot  in  San 
Francisco;  Leek  and  £*ontacelli  had  a  mortgage  of  two  thousand 
dollars^  and  Kraemer  a  mortgage  of  one  thousand  five  hun- 
dred dollars,  on  this  lot.  Bevalk  married  in  1857,  and,  after  his 
marriage,  made  the  mortgage,  the  validity  and  effect  of  which 
this  suit  questions.  His  wife  did  not  join  in  the  mortgage.  The 
consideration  of  this  last  mortgage  was  that  Kraemer  canceled 
his  prior  mortgage  of  one  thousand  five  hundred  dollars  and  gave 
five  hundred  dollars  in  cash,  in  addition,  to  Bevalk,  and  one  Eisen- 
hardt  paid  the  prior  mortgage  of  two  thousand  dollars  to 
Leek  and  Fontacelli.    The  release  of  the  old,  and  the  redemp« 
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tion  of  the  new,  mortgagee,  were  done  on  the  same  9aj.  Be- 
valk's  wife  died,  and  Swift,  the  plaintiff  here,  purchased  the 
mortgaged  premises.  He  claims  now  that^  as  be  knew  that  the 
property  was  homestead  at  the  time  of  the  last  mortgage,  he 
was  a  purchaser  without  notice  of  any  adverse  claim,  and  that 
he  takes  the  title  free  of  the  claim  of  the  mortgagee.  We  do 
not  think  so.  So  far  as  the  five  hundred  dollars  is  concerned^ 
probably,  within  a  recent  decision,  the  husband  had  no  right  to 
incumber  the  property  to  that  extent.  But,  as  to  the  debts  se- 
cured by  the  original  mortgage  to  Leek  and  Fontacelli,  and 
Kraemer,  we  regard  the  cancellation  of  the  old  mortgages  and 
the  substitution  of  the  new,  as  contemporaneous  acts.  It  was 
not  creating  a  new  incumbrance,  but  simply  changing  the  form 
of  the  old.  A  Court  of  Equity,  looking  to  the  substance  of  such 
a  transaction,  would  not  permit  a  release,  intended  to  be  effectual 
only  by  force  of,  and  for  the  purpose  of,  giving  effect  to  the 
last  mortgage,  to  be  set  up,  even  if  the  last  mortgage  was  inopera- 
tive. It  would  not  permit  Bevalk  to  take  Kraemer  and  Eisen- 
hardfs  money  and  apply  it  in  extinguishment  of  a  prior  in- 
cumbrance, and  then  claim  that  the  property  should  neither  be 
bound  by  the  new  mortgage  or  the  old.  These  last  mortgagees 
would  be,  in  equity,  assignees  of  the  debts  they  paid,  and  be 
subrogated  to  the  rights  of  their  assignors;  for,  in  equity,  the 
substance  of  the  transaction  would  be  an  assignment  of  the  old 
mortgages  in  consideration  of  the  money  advanced.  This,  in 
effect,  has  been  held  in  Dillon  v,  Byrne,  5  Cal.  455;  Birrell  t. 
Schie,  9  Id.  106;  Carr  v.  Caldwell  10  IdL  380. 

Nor  does  Swift  stand  in  any  better  position  than  Bevalk  him- 
self. Swift  can  only  claim  that  he  bought  with  notice  of  a  parol 
fact  —  not  that  he  was  the  purchaser  of  an  apparent  legal  title, 
and  ignorant  of  any  better  title  or  equity.  In  other  words,  he 
bought  with  knowledge  of  the  fact,  which  seemed  to  show  a 
title  in  Bevalk  and  wife.  But  this  fact  may  be  explained.  What 
existed  in  parol  might  have  been  explained  by  parol.  The  mort- 
gage on  record  was,  at  least,  sufficient  to  lead  him  to  inquiry, 
and  then  he  was  bound  to  make  full  inquiry.  That  would  have 
resulted  in  information  as  to  the  true  state  of  things.  But  we  aie 
not  aware  that  it  has  ever  been  held  that  a  party  is  estopped  except 
by  his  own  act  or  deed,  or  that  of  his  privies.    Bevalk's  posses- 
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sion  of  the  premises,  with  his  wife,  was  no  estoppel  of  Eraenier 
tQ  show  that  the  premises  were  not  homestead.  If  they  seemed 
to  be,  from  the  fact  of  this  family  oocnpancy,  and  Swift  bought 
on  the  strength  of  this  appearance,  he  took  the  risk  of  this  appear- 
ance turning  out  to  be  the  reality;  and,  if  he  was  deceived,  it  is 
one  of  the  unfortunate  blunders  common  to  all  q)eculation. 

The  decision  of  this  Court  in  the  numerous  eases  of  Revalk  touch* 
ing  this  property,  make  nothing  for  the  Appellant,  for  this  question 
was  not  involved  in  those  cases;  and  fa4:is  are  not  settled  by 
judicial  precedents,  but  only  questions  of  law. 

Decree  a£5rmed. 


SMITH  V.  MAYOR  AND  COMMON  COUNCIL  OP  SACRA- 
MENTO  CITY  ei  dU. 

Whbvs  the  charter  of  a  city  aathoriBet  the  City  Ooiinell  **t»  make  hy-lawa 
and  ordinances,  not  repugnant  to  the  Constitution  and  laws  of  the  united 
States,  or  of  this  State;  to  make  apppropriatSons  for  objects  of  city  expen- 
diture; to  purchase,  lecefye,  and  bold,  for  the  use  of  the  city,  real  and 
personal  estate ;  and  to  pass  such  other  by-laws  and  ordinances  for  the  reg- 
ulation of  said  city  as  they  may  deem  necessary ;  **  the  authorities  may  em- 
ploy Attorneys  to  protect  the  Interests  of  the  city  In  litigation. 

▲no  this  Is  true,  eren  u  the  charter  provldea  for  a  City  Attorney  to  attend  to 
the  business  of  the  dty;  other  counsel  ma/  be  employed  when  necesaary. 

mto  appropriation  of  flTS  thmiund  dollan  to  Alphena  Mch»  legaL 

Appeal  from  the  Sixth  District 

The  case  is  snflSciently  stated  in  the  opinion.  The  Conrt  be- 
low granted  a  perpetual  injunction  against  the  pa^rment  of  the  fee. 
Defendants  appeid. 

Moore  dk  Weliy,  for  Appellants. 

1.  The  yalidity  of  municipal  ordinances  is  purely  of  common 
law  cognizance.  (26  Wend.  131;  10  Paige,  Ch.  539;  9  Id.  22, 
388;  6  Met  426;  1  Edw.  Ch.  N.  J.  588;  1  B.  Mnnroe,  816.) 

2.  The  7th  Section  of  the  City  Charter  confers  ample  power 
to  pass  tlie  ordinance  in  question. 

Clark  <£  Oass,  for  Eespondent 

I.  Equity  has  jurisdiction:  1.  Because  the  plaintiff  had  no 
adequate  remedy  at  law.  2.  If  the  plaintiff  had  a  right  of  action 
for  damages^  ihen  each  tax-payer  in  the  city  had  the  same  right. 
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and  equity  interferOB  to  pfevent  a  multiplicity  of  muta.  >•  The 
taxes  raised  each  year  are  for  specific  purposes,  and  are  held  xa 
trust  by  ike  Common  Council,  aiid  equity  will  oompd  the  proper 
application  of  the  fund.  We  seek  not  to  interfere  with  the  Com- 
mon Council  in  the  exercise  of  its  legislstiye  functions,  but  to 
prevent  the  Mayor  and  Treasurer  acting  under  an  unconstitutional 
ordinance.  (15  Barb.  JB13-264;  13  Id.  567;  16  Id.  393;  M  Id. 
187;  12  How.  Pr.  R  496;  3  Id.  441;  3  Edw.  Ch*  B.  421;  22  Oomi. 
552;  1  Barb.  Ch.  Pr.  640;  6  Paige  Gh.  8&) 

II.  Municipal  corporations  have  no  power  or  authority,  except 
what  is  expressly  granted  by  their  charters.  {Low  v.  City  of 
MarysvUle,  5  Cd.  2-14;  Angell  &  Ames  on  Cor.  97;  13  Maas. 
271;  2  Denio,  110;  4  Pet.  164;  2  Cal.  524.)  That  clause  in  the 
charter  authorizing  the  Common  Council  ''to  make  appropriar* 
tions  for  any  object  of  city  expenditure/^  must  be  limited  to  those 
particular  (Ejects  which  are  specified  in  Sec  7  »f  the  charter, 
and  which  are  purely  of  a  municipal  character.  (5  CaL  214; 
13  Mass.  278;  22  Conn.  552;  2  Denio,  110;  4  Pet  170.)  If 
money  is  required  for  any  other  than  the  ordinary  purposes^  it 
must  be  raised  by  an  extraordinary  tax,  sanctioned  by  a  vote  of 
the  citizens.    (City  Charter,  Sec  16.) 

The  Council  were  not  authorized  to  employ  aqy  person  to  assist 
the  City  Attorney^  or  to  perform  his  duties.  (8  CaL  122;  Charter, 
Sec  89;  12  Ho.  446.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court -^  Txrrt,  0.  J. 
concurring. 

This  was  a  bill  filed  by  the  plalntifF,  a  tax  payer  of  Sacramento 
Cityf  to  ijQstndn  the  payment  of  five  thousand  dollars,  appr(q[»ri- 
ftted  by  the  late  city  authorities  to  Alpheua  Fetch,  as  a  fee  for 
contesting  before  the  Supreme  Court  of  the  United  States^  the 
title  of  John  A.  Sutter,  to  lands  within  the  limits  of  the  city. 

Leaving  out  minor  questions,  the  principal  point  on  which  the 
case  turns,  is,  whether  the  Common  Council  had  power  to  pass 
this  ordinance. 

The  charter  authorizes  the  City  Council  ''to  make  by-lawi 
and  ordinances^  not  repugnant  to  the  Constitcltion  and  laws  of 
tile  United  States,  or  of  this  State;  to  make  appropriations  for 
objects  of  city  expenditure;  to  purchase,  leceive,  and  hold,  lor 
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Am  me  4)f  tbe  oily,  real  and  pergonal  estate;  and  to  pan  such 
otiier  by-lawB  and  ordinanoea  for  the  regulation  oi  aaid  dty  as  th^ 
may  deem  ueoessary/' 

It  seems  to  be  conceded  thut  the  city  claimed  certain  Teal  estato 
within  the  municipal  limits  vhich  might  be  injuriously  affected  by 
the  litigation  in  question. 

We  are  not  aware  of  any  w^Il  recognized  rule  of  construction 
which  goes  to  Uie  extent  of  holding  that  under  a  general  pro- 
vision:  like  this,  the  power  of  protecting  the  interests  of  the  ci^ 
by  the  employment  of  counsel,  is  denied  to  the  city  authoritiea^ 
The  legal  protection  of  ihe  property  may  be  as  much  involved 
in  procuring  competent  Attorneys,  or  counsel,  as  in  paying  the 
costs  and  expezises  of  defending  actions  brought  for  the  recovery 
of  its  real  or  personal  pioperty.  We  apprehepd  if  a  delinquent 
Treasurer  escaped  with  the  money  of  the  «ity  to  San  Francisco, 
the  city  would  be  authorized  upder  the  old  charter,  to  employ 
Attorneys  there  to  recover  the  money;  or  if  bonds  of  the  city 
had  be^  improperly  sent  to  New  York  for  sale,  that  the  au- 
thorities might  employ  a  lawyer  there  to  restrain  their  negotia* 
tion.  The  duty  of  protecting  the  public  property  carries  along 
with  it  the  duty  to  employ  the  usual  means  of  protecting  it. 
Legal  aaaiatance  otands,  as  a  means  for  the  protection  of  prop- 
erty, in  direct  relation  to  the  general  power  to  hold,  acquire,  pre- 
aerve,  and  protect  it.  There  is  no  difference  in  this  respect  be- 
tween one  sort  of  protection  and  another,  between  the  charge 
of  the  lawyer  and  the  charge  of  the  Clerk,  between  laying  out 
money  to  buy  a  safe  to  keep  the  money  in,  and  laying  out 
money  to  employ  a  lawyer  to  recover  the  money  improperly 
withheld.  It  is  true,  the  charter  provides  that  an  attorney  shall 
be  elected  by  the  people  to  attend  to  the  business  of  the  city; 
but  this  does  not  prevent  the  employment  of  other  counsel  when 
it  is  impossible  for  the  Attorney  of  the  city  to  discharge  the  re- 
quired duty-  Nor  is  it  important  that  the  suit  was  one  in  which 
the  United  States  was  nominally  or  beneficially  a  party.  The 
interest  ,of  the  city  would  be  the  same. in  securing  a  peculiar 
and  particular  attention  to  the  litigation  as  if  she  were  the  sole 
party  contesting  with  the  claimant  of  the  property. 

We  say  nothing  here  of  the  policy^  or  justice,  or  motive^  of 
tiiis  act 
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It  is  xxTged  with  great  force  that  the  tax-payets  ha^e  been 
•made  by  this  ordinance  to  pay  out  of  their  own  property  for 
clouding  and  defeating  its  title.  If  this  claim  inyolved  only  a 
contest  between  two  sets  of  titles,  represented  nearly  equally  by 
the  people  of  the  city,  unquestionably  such  partial  and  oppres- 
sive procedure  as  would  tax  one-half  for  the  benefit  of  the  other 
half,  and  make  the  former  contribute  the  means  to  destroy  their 
own  titles,  would  be  so  flagrant  an  abuse  of  power  in  the  repre- 
^ntatives  of  all,  as  to  call  for  the  restraining  powers  of  the 
Courts, 

But  the  case  is  not  so  presented.  As  it  stands  here,  H  pro- 
fesses to  be  the  mere  effort  of  the  city  authorities,  who  were  the 
Trustees  of  the  city  property,  to  protect  the  true  estate,  by  sn 
expenditure  which  seems  to  us  to  be  within  the  limits  of  ihmx 
power.  Whether  they  should  have  exercised  it  is  another  ques- 
tion. That  is  a  question  of  legislatiye  expediency,  with  whidi 
we  have  nothing  to  do. 

Judgment  reversed,  end  cause  remanded  for  a  new  tiiaL 


FINDLA  t;.  CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

Tas  Aynntamlento  of  Ban  Prftnelseo^  la  18S0,  by  ftn  order,  avthorUad  lis 
Alcalde  to  grant  to  plaintiff  "  a  quantity  of  land,  In  conformity  with  the  rar- 
▼ey  of  the  town,  as  near  as  possible  to  the  location  of  "  certain  other  lots 
which  plaintiff  was  to  surrender  to  the  town.  The  Alcalde  aoeordlofly  con- 
veyed, by  deed,  to  plaintiff,  a  lot  which  had  been  prerlonsly  granted  by  the 
town  to  one  Gerke.  Held,  That  an  action  for  the  breach  of  eoTenants  e( 
warranty  In  this  deed  will  not  He  ligalnst  the  dty. 

The  true  meaning  of  the  order  Is,  that  the  Alcalde  was  to  grant  the  city's 
land  only,  and  neither  the  town  nor  Its  successor  Is  boond  for  an  act  done 
beyond  the  limit  of  Its  authority. 

Whether  a  city  can  bind  Itself  by  a  contract  parportlnf  to  dtsposs  «C  pW4>erty 
to  which  it  has  no  claim;  query. 

Appeal  from  the  Fourth  District 

The  defendant  demurred  to  the  complaint,  as  set  forth  in  the 
opinion^  that  it  did  not  contain  facts  sufficient  to  constitnte  a 
cause  of  action.    The  demurrer  was  sustained^  and  plaintiff  i^ 

peals. 

Waller  &  Moore,  for  Appellant* 
F.  P.  Tracy,  for  Respondent 
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Flndla  V,  City  vf  San  FnnciKOi 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tbrbt,  C.  J- 
concurring. 

The  complaint  in  this  singular  case  sets  out,  that  about  the 
18th  of  March,  1860,  the  Ayuntamiento,  or  Town  Council  of  San 
Frandsoo,  then  a  pueblo^  made  an  order  authorizing  the  Alcalde, 
J.  W.  Geary,  to  receive  back  certain  grants  of  lota,  made  tp  the 
plaintiff  by  the  authorities  of  the  town,  in  September,  1848,  to 
cancel  them,  and  to  grant  to  plaintiff,  in  lieu  thereof,  an  equal 
quantity  of  land  in  conformity  with  the  survey  of  the  town,  as 
near  the  location  of  the  former  lots  as  could  be  given. 

Geary,  acting,  or  professing  to  act,  as  Alcalde,  made  a  deed 
under  this  order,  to  the  plaintiff,  for  a  lot,  which  had  before  been 
conveyed  to  one  Gerke;  and  it  is  for  a  supposed  breach  of  the 
implied  covenants  of  warranty  in  this  deed  that  this  suit  is 
brought. 

But  the  Respondent's  counsel  reply  to  this  complaint  that  it 
shows  no  cause  of  action,  for  the  true  meaning  of  the  order  is, 
ihat  the  officer  of  the  city  was  only  authorized  to  grant  the  city's 
land,  and  not  Gerke's  land;  and,  therefore,  neither  the  town  nor 
its  successor  is  bound  for  an  act  done  beyond  the  limit  of  its 
authority.  Indeed,  it  would  be  very  questionable  whether  the 
town  itself,  under  the  power  to  dispose  of  its  own  property,  could 
bind  itself  by  a  contract  purporting  to  dispose  of  property  to 
which  it  had  no  claim.  But,  certainly,  when  it  authorizes  its 
agent  to  make  a  deed  for  its  own  land,  thai  auiharity  does  not 
impart  to  the  agent  a  right  to  bind  it  to  convey  or  warrant  the 
title  to  a  lot  belonging  to  a  stranger* 

Thus,  it  has  been  held  in  Mississippi,  in  several  cases,  that 
where  a  Commissioner,  under  an  order  of  sale  from  the  Probate 
Court  to  sell  real  estate  of  the  intestate,  sold  land  not  belonging 
to  it,  the  sale  was  void  as  exceeding  the  authority  of  the  agenii 
and  the  notes  given  for  the  purchase-money  not  zeoovexabk* 

The  demurrer  was  properly  sustained. 

Judgment  affirmed. 
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WHITNEY  if.  BUCKMAN. 

That  propertar  nortgaced  Is  m  Indefinitely  deecrlbed  as  n«C  to  pass  title  %y 

sale  on  foreclosure.  Is  no  objection  to  the  enforcement  of  the  Dortgage 
against  the  mortgagor. 

Where  the  description  was,  that  "certatai  tract  or  parcel  of  land  sltnated  In 
said  county  of  Napa,  consisting  of  a  pre-emption  claim  of  one  hundred  and 
sixty  acres,  and  commonly  taiown  as  the  *  Soda  Springs,*  and  cmbractaK 
the  said  springs,  and  the  improvements  thereunto  belonging,  and  beinc 
about  five  mUee  from  Napa  City,  in  a  northerly  direction,  together  wtth  all 
and  singular  the  tenements.**  etc. ;  Held,  to  be  prima  fame  suffident. 

The  right  to  a  pre-emption  in  public  land  is  not  assignable;  bat  the  possession  < 
of  public  land,   whether  taken  for  the  purpose  of  getting  a  pre-emptloa 
right  or  any  other  purpose,  or  the  land  Itself,  may  be  mortgaged ;  and  n  tha 
mortgagee  gets  no  title  through  the  mortgage,  this  is  not  an  objection  to  bo 
raised  by  t^e  man  who  makes'  it. 

If  a  mortgage  under  seal  ezMMly  declares  and  redteo  an  Indebtedaess,  this 
Is  sufflcient  eyidence  of  the  indebtedness  In  a  forclosure  suit  No  law  ro- 
qalres  any  note,  bond,  or  the  like,  in  addition  to  such  a  mortgaga. 

An  affldavit  by  defendant,  in  effect  acknowledging  the  debt  for  which  snlt  lo 
brought,  is  admissible  fai  evidence  for  plalnuff,  though  made  In  a  former  suit 
between  the  parties.  And  although  the  affldarlt  was  unnecessary,  stilL 
this  being  an  equity  case,  defendant  cannot  complain  that  plaintiff 
proved  his  case  too  clearly,  or  Introdaced  redundant  testimony,  beeania 
the  mortgage  was  uncontradicted  and   conclusively  established  the  debt. 


■rrors  In  the  compntattoa  of  Intsrest  ahoold  be  oomcted  bgr  sMtlsok,  la  tiM 

Court  below. 

Appeal  from  the  Seventh  District 

BOl  to  foreclose  a  mortgage  executed  by  defendant  to  SnlliTaxi 
ft  Allen,  and  by  them  assigned  to  plaintiff.  The  mortgage  rnns, 
that  the  defendant,  ''for  and  in  consideration  of  the  snm  of  ten 
thousand  dollars,  to  him,  defendant,  in  hand  paid  by  the  parties 
of  the  second  part,  Sullivan  &  Allen,  doth  grant,  bargain,  sell, 
and  confirm,  nnto  the  said  parties  of  &e  second  part,  etc.  all  the 
imdivided  one-half  of  all  that  certain  tract  or  parcel  of  land 
situated  in  said  county  of  Napa,  consisting  of  a  pre-emption 
claim  of  one  hundred  and  sixty  acres,  and  commonly  known  as 
the  'Soda  Springs/  and  embracing  the  said  springs  and  the  im- 
provements tibereunto  belonging,  and  being  about  five  miles  from 
Napa  City>  in  a  northerly  direction,  togeiiier  viih  all  and  singolar 
fhe  tenements,'*  ate. 

"  This  conveyance  is  intended  as  a  mortgage  to  aecfim  fhe  pay- 
ment of  ten  thousand  dollars,  payable  two  yean  from  data,  with 
interest  at  the  rate  of  two  per  cent  per  month,  inteiert  payable 
annually,  and  if  not  paid  at  the  expiration  of  tiie  first  year,  to 
be  added  to,  and  become  a  part  of,  the  prindpaly  and  iheaEeafter  to 
bear  the  same  rate  of  interest" 
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To  this  complaint  flxe  defendant  demurred:  1.  Statute  of  Limi- 
tations.   2.  Inanfficient  allegations  to  constitute  a  cause  of  action. 

The  Court  overruled  the  demurier,  and  defendant  ^led  his 
answer  verified,  containing:  1st  A  general  denial  of  every  alle- 
gation in  the  complaint,  except  the  execution  of  the  mortgage. 
2d.  A  special  denial  of  any  indebtedness  or  consideration  what- 
ever for  said  mortgage.  3d.  A  denial  of  any  promise  by  de- 
fendiant  to  pay  said  sum  of  ten  thousand  dollars,  or  any  part 
thereof.    4th.  The  Statute  of  limitations. 

Upon  the  trial,  plaintiff  offered  in  evidence,  tiie  mortgage  with 
the  assignment  to  himi;  an  aflSdavit  of  defendant  made  by  him 
for  the  purpose  of  obtaining  a  discharge  of  an  attachment  levied 
upon  his  property  at  the  instance  of  the  plaintiff  in  another 
action;  and  a  letter  from  defendant  to  B.  L.  Sullivan,  both,  in 
effect,  acknowledging  this  mortgage  debt 

Plaintiff  rested. 

Whereupon  defendant  moved  the  Court  to  dismiss  plaintiff^s 
bill,  upon  the  following  grounds: 

1st.  Because  the  mortgage  is  upon  a  pre-emptioin  claim,  and 
is  therefore  quU  and  void. 

2d.  Because  it  does  not  describe  the  lands  either  by  metetf  and 
bounds,  or  a^y  other  such  description  as  would  enable  the  Court 
to  enter  a  decree  of  sale  fliereof ;  nor  does  the  complaint  con- 
tain any  better  description  or  location  of  the  same.  Neither  has 
plaintiff  attempted  to  locate  said  land  by  testimony,  or  to  show 
that  the  land  by  the  name  of  ''  Soda  Springs,^'  has  any  existence 
or  location  in  fact^  or  that  there  are  any  boundaries  whatever  to 
the  same. 

3d.  Because  ibere  is  no  proof  of  any  consideration  for  the 
execution  of  said  m|»rtg«ge,  oilier  fhan  the  recital  in  said  com- 
plaint and  mortgage,  defendant  in  his  answer  having  plead  want 
of  consideration,  under  oath. 

4th.  Because  plaintiff  has  failed  to  show  the  existenoe  of  any 
debt  whatever. 

6th.  Because  if  there  was  any  debt  existing  at  the  ttne  ef  Hie 
execution  of  the  mortgage,  more  than  two  years  having  dapsed 
before  the  commencement  of  the  action,  plaintiff  was  precluded 
from  recovering. 

8th.  Because  plaintiff  having  failed  to  prove  a  transfer  of  the 
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debt,  a  tranflfer  of  the  mortgage  alone,  coxiferred  no  ri^^t  of 
action  on  the  plaintiff. 

The  Court  oyerrnled  the  motion,  and  entered  judgment  for 
plaintiff. 

Defendant  appeals. 

Langdon,  Hopkins  £  Pond,  for  Appellani 

1.  The  mortgage  contained  no  BufBcient  description  of  the 
premises.  2.  The  mortgage  of  a  pre-emption  daim  is  null  and 
void.  (7  Smedes  &  Marsh.  234;  Act  of  Congress,  March  3d, 
1853;  Act  of  March  1st,  1854.)  Under  this  Act^  this  mortgage 
is  also  void,  because  under  the  Act  of  Congress,  1841,  Sec.  12, 
'^  all  assignments  and  transfers  of  the  right  hereby  secured,  prior 
to  the  issuing  of  the  patent  shall  be  null  and  void."  {Brislois  v. 
Sibley  et  al.  1  Minn.  230;  Dillingham  v.  Fisher,  (  Wis.  475;  Hud- 
son V.  Milner,  12  Ala.  659.) 

A.  Thomas,  for  Respondent 

1.  A  bond  or  coyenant  to  pay,  ia  not  essential  to  a  mortgage. 
(4  Kent,  145 ;  King  V.  King,  3  P.  Wm.  358 ;  MeUar  ▼.  Lees,  %  Aft. 
494;  Elder  v.  Rose,  15  Wend.  218;  10  Id.  676;  2  Bac.  Abr.  279;  2 
Cow.  536;  1  Chitty,  101,  102,  299,  846;  Congor  ▼.  Lanotuter,  S 
Yerg.  477;  McCartg  v.  Beach,  10  Cal.  461;  Tartar  v.  HaU,  3  Id. 
263;  Chitty,  101,  102,  299,  346.) 

2.  Defendant  is  estopped  from  setting  up  that  the  mortgage  is 
▼oid,  because  of  insufficient  description,  or  because  it  is  upon  a 
pre-emption  claim.  (3  Cal.  263;  4  Id.  247;  Houseman  ▼•  Chass 
et  ai.  12  Id.) 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tbbet,  C. 
J.  concurring. 

There  are  no  merits  in  this  appeal,  either  in  justice  or  in  Uw. 

1.  If  the  property  is  indefinitely  described,  so  tliat  no  title 
could  pass  from  the  sale  on  foreclosure,  this  defect  is  as  mudi 
the  fault  of  the  maker  as  tiie  taker  of  the  mortgage ;  and  it^is  no 
just  objection  on  the  part  of  the  mortgagor,  that  the  mortgagee 
has  got,  or  will  get,  nothing  from  the  security.  We  think,  how- 
ever, the  property  primn  facie  is  sufficiently  described. 

2.  There  is  nothing  in  the  fact  that  this  ia  poblk  land.    We 
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have  recognized  the  titie,  resting  on  possession  in  public  land,  in 
cases  innumerable;  all  the  ditch  and  mining  claims  in  the  State 
rest  on  the  same  basia.  The  mortgage  does  not  pretend  to 
transfer  to,  the  mortgagee  the  right  to  a  pre-emption ;  this  is  not 
assignable,  but  the  possession  of  public  land,  whether  taken  for 
the  purpose  of  getting  a  pre-emption  right,  or  any  other  purpose, 
may  be  mortgaged,  or  the  land  itself;  and  if  the  mortgagee  gets 
no  title  through  the  mortgage,  this  is  not  an  objection  to  be  raised 
by  the  man  who  makes  it. 

3.  The  mortgage  expressly  recites  and  declares  an  indebted- 
ness. This  is  evidence,  under  the  seal  of  the  party,  that  there 
existed  that  indebtedness,  at  least  for  the  purpose  of  the  fore- 
closure of  the  security,  unless,  indeed,  we  should  hold  that  if  a  man 
says,  in  a  casual  conversation,  he  owes  another  money,  that  declara- 
tion is  evidence  of  the  debt;  but  if  he  solemnly  asserts  it  under  seal, 
it  is  not  The  mortgage  does  not  show  that  any  separate  paper 
evidencing  the  debt  —  as  a  note  or  bond  —  was  ever  executed; 
and  we  know  of  no  authority  which  requires  it 

4.  The  affidavit  and  letter  of  defendant,  acknowledging,  in 
effect,  the  debt,  though  unnecessary,  were  admissible;  but  the 
evidence  was  conclusive  without  these  proofs,  and  the  defendant, 
in  an  equity  case,  cannot  complain  that  his  adversary  proved  his 
case  too  clearly,  or  introduced  redundant  testimony,  when  there 
is  no  contradiction  of  that  which  sufBciently  establishes  the  fact 
If  the  proof  were  wholly  inadmissible  in  such  a  case  as  this  —  the 
mortgage  uncontradicted  establishing  conclusively  the  debt  —  we 
should  not  reverse  for  the  cause  assigned* 

5.  The  Statute  of  Limitations  had  nothing  to  do  with  the  case. 
The  mortgage  shows  a  debt  due  within  the  statute  period. 

6.  If  there  was  error  in  the  computation  of  interest,  the  de* 
fendant  should  have  moved  to  correct  it  below.  But  we  are  not 
totisfied  there  was  such  error.  If  we  were,  we  would  not  be  dis- 
posed to  correct  the  decree  on  account  of  it,  but  should  permit  it 
to  stand,  leaving  the  excess  over  the  proper  amount  to  go  as  com« 
pensation  to  the  Respondent  on  account  of  this  appeal 

Decree  affirmed. 

Bee  Tryom  v.  Button  0t  oL  («»<«.) 
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CITY  OF  OAELANP  v.  OABFEBTIEB  et  al 


CRABTES8  of  corpofatlons  arc  special  arraiits  of  power.  Tlw  corporation  hai 
no  powers  except  those  expressly  ipVen,  or  which  mrs  nscssssrj  to  the  ex- 
ercise of  those  expressly  driven. 

The  powers  delegated  hy  the  government  to  miinlclpal  corporations,  are  trusts, 
not  saVject  to  be  delegated  by  the  coii>orations. 

Under  the  Act  of  1862,  Incorporating  the  town  of  Oakland,  tlte  corporate 
and  municipal  powers  were  lodged  In  a  Board  of  Trustees.  The  Board  bad 
power  "  to  lay  out,  make,  open,  widen,  regulate*  and  keep  fn  repair,  all 
streets,  bridges,  ferries,  public  places,  and  grounds,  wharfs,  docks,  piers, 
slips,  sewers,  and  alleys,  and  to  authorise  tne  constructlan  of  the  same.** 
Under  this  daase  the  Board,  by  ordinance,  gave  defendant  the  exclusive 
privilege  of  laying  out  establishing,  constructing,  and  regulating.  wbarfR. 
etc.  within  the  city,  for  thirtv-seven  years.  HM,  that  the  ordinance  was 
▼old,  as  being  a  transfer  of  tne  corporate  powers  of  the  Board ;  and  that 
the  present  city  of  Oakland,  behig  the  successor  in  law  of  the  town  of 
Oakland,  can  come  Into  equity  to  have  the  ordinance  declared  void,  and  thf^ 
wharfs,  etc.  held  by  defendants  thereunder,  delivered  op. 

Where  the  charter  of  a  city  vests  the  corporate  powers  in  a  "Board  of  Traa- 
tees  to  consist  of  five  members,  who  shall  be  elected,*'  etc  and  the  law  pro- 
vides, that  "  at  all  meetings  of  the  Board  a  majority  of  the  Trustees  sbrl! 
constitute  a  quorum  to  do  ouBlness,"  a  majority  of  those  elected  can  organ- 
ise and  act  at  the  first  meeting,  as  well  as  at- any  subsequent  meeting. 

If  defendant,  by  conspiracy  with  others,  procured  them  and  himself  to  be 
elected  to  the  Board  of  Trustees,  fdr  tne  purpose  of  defrauding  the  town 
of  this  property  and  these  franchises,  for  his  benefit,  the  whole  transaction 
Is  illegal. 

And  if  defendant,  as  member  elect  of  the  Board,  neither  resigning  nor  quali- 
fying, took  advantage  of  his  position  to  advance  his  personal  Interests,  at 
the  expense  of  those  of  the  corporation,  it  was  a  fraud  for  which  equity  will 
hold  him  Iresponslble. 

Kor  would  a  ratification  by  a  subsequent  Board,  fravdnlantly  elected  hf  de- 
fendant's efforts,  validate  the  tranaactlon. 

The  statute  of  limitations  would  not  begin  to  run  until  after  the  election  of  a 
new  and  innocent  Board. 

An  equitable  action  to  set  aside  a  fraudulent  deed  of  real  estate,  when  the  ef- 
fect would  be  to  restore  the  possession  to  the  defrauded  party.  Is  an  action 
for  the  recovery  of  real  estate,  and  governed  tuf  the  Statate  «C  Umltatiflos 
applicable  to  such  actions. 

AppeaIi  from  the  Third  District 

Thompson,  Irving  £  Pate,  for  Appellant 

1.  The  deed  and  ordinances  were  Toid,  becaiue  five  tnuteea 
were  elected,  and  only  four  qualified.  If  the  Board  waa  first 
legally  constituted  by  the  election  and  qualification  of  fiye  mem- 
bers, aa  required  by  law,  (Act  May,  1850,)  then  a  majority  could 
perform  any  official  duty;  not  otherwiae.  (Leonard  y.  Dariing-^ 
ton,  6  Cal.  123.)  Hence,  these  deeds  and  ordinances  are  void. 
Where  a  deed,  upon  its  face,  purports  to  be  executed  in  conform- 
ity to  law,  and  the  want  of  authority  to  execute  it  does  not  ap- 
pear upon  the  deed,  then  the  Court  will  declare  the  deed  fraudu- 
lent and  void,  and  will  direct  its  cancellation  or  a  reconveyance. 
(See  2  Story's  Eq.  694:  1  Newland  on  Contracts^  Ch.  94,  p.  49*; 
1  Story's  Eq.  91.) 
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2.  Had  the  Board  been  properly  oonstituted^  yet  the  grant  of 
the  eiiclxisiTe  privilege  of  constmotang  wharfs,  pierB^  docks,  and 
of  regulating  the  tolls  thereon,  and  receiving  the  same,  was  nnll 
and  void.  These  were  public  rights  inherent  in.  the  corporation, 
and  inalienable  by  the  Trustees.  {Minium  v.  Lwme  etai,  McAl- 
ister 's  C.  C.  R.  370 ;  Charles  River  Bridge,  11  Peters,  545 ;  Fanning 
y.  Gregor,  16  How.  524;  Thatcher  v.  Dartmouth  Bridge,  18  Pick. 
501;  Mills  V.  St.  Clair,  8  How.  669;  Busquehaama  Canal  Company 
V.  Bonham,  Sergt  &  Bawle.) 

3.  The  charges  of  frand  in'  the  complaint  are  sufficient. 

4.  It  is  contended  that  the  aet  of  limitations  is  a  bar,  and  is 
available  on  demiprer. 

The  17th  Section,  npon  which  the  Respondent  relies,  applies 
only  to  actions  other  than  those  lor  the  recovery  of  real  prop- 
erty. Where  snit  is  instituted  for  the  recovery  of  real  estate,  id- 
though  that  real  estate  may  have  beea  obtained  by  the  frand  of 
the  defendant,  it  oaimot  be  limited  by  the  section  relied  on,  for 
this  wonld  lead  to  the  absurd  coodnsion  that  the  Legislature 
ineant  to  shield  a  possession  obtained  by  fraud,  by  a  limitation 
shorter  than  that  fixed  for  the  loeovery  of  real  property,  or  Ha 
rests,  or  servitudes,  where  no  fraud  exists. 

Besides,  tiie  snit  is  instituted  againat  Horace  W.  Carpentier, 
a  Trustee  of  an  express  trust,  who  has  obtained  possession  of 
property  oommitted  to  his  charge  by  a  fraudulent  combination 
with  his  co-Trustees,  and  hence  12ie  jstatute  of  limitations  is  no 
bar.  The  case  comes  up  to  the  principles  on  which  Ciourts  of 
Equity,  in  the  exercise  of  their  jurisdiction,  repudiate  the  bar  of 
the  aet  of  limitations  in  cases  of  trust 

B.  W.  F.  Shan,  for  Beapondent 

I.  Where  a  number  of  persons  are  instrusted  with  powers  not 
of  a  mere  private  confidence,  but  partaking  of  a  general  nature, 
when  all  have  met,  a  majority  can  conclude  a  minority,  and  their 
act  will  be  that  of  the  whole.  The  cases  of  corporations  go  fur- 
ther; there,  it  is  not  necessary  they  should  meet;  it  is  enough  if 
notice  be  given.  (Per  Ayre,  Ch.  J.  in  Orindley  v.  Barker,  1  Boa. 
A  P.  286;  Aiiomey-Oeneral  v,  Davy,  2  Atkyna,  212;  Kitig  T. 
BurUm,  3  T.  B.  592;  Ssw  v.  Bettringer,  4  T.  B.  822.)  Nor  can 
tfame  be  any  difference  ia  principle  pr  nsaaoii,  bstwean  Vb^ 


542  SUPBEME  COUBT— APBIL  TEBM,  1869. 

Otj  of  OakUud  «.  CaipcBtte. 

of  a  resignation  by  one  member  after  bis  election  and  qnalifica- 
tion^  and  that  of  a  refusal  or  failure  by  one  to  qualify  after  ab 
election.  It  seems  not  to  be  necessary^  even,  that  the  whole 
numiber  should  be  elected.  (McUier  of  the  Union  Ins.  22  Wend. 
599;  Vide  Ex  parte  WiUeochs,  7  Cow.  408.) 

II.  As  to  the  frauds  perhaps  an  act  in  the  nature  of  a  priTate 
A^ct  of  the  Legislature^  can  be  annulled  for  fraud.  (10  Amer. 
Jurist,  297,  and  cases  cited.)  This  is  not  exactly  a  priyate  act 
But  Appellant  cannot  attack  the  act,  and  yet  claim  rights  under 
it.  The  fraud  alleged  in  passing  the  ordinances^  and  in  making 
the  conveyances  to  Carpentier,  are  vague.  How  can  a  Court 
notice  it?  What  is  the  injury  to  Oakland?  It  nowhere  appean 
that  the  grant  of  the  land  or  wharf  privileges  was  made  with- 
out consideration,  or  upon  inadequate  consideration.  The  grant 
was  "  upon  conditions.'*  Carpentier  was  to  construct  the  wharfs 
at  his  own  expense,  and  it  does  not  appear  that  these  condi- 
tions were  unfair  to  the  town,  or  that  C.  has  failed  to  perform 
them.  Neither  the  deed  nor  the  ordinances  are  set  forth.  In 
short,  it  does  not  appear  from  the  bill  how  Oakland  baa  been 
injured;  and  courts  do  not  decide  on  abstiuct  questions.  The 
fraud  alleged  must  have  in jured  some  one.  (Ohittenden  v.  Craig, 
2  Bibb,  474;  1  Story's  Eq.  Juris.  Sec  203.)  This  ia  a  case  in 
which  relief  can  only  be  granted  upon  tmns.  It  is  a  case  in 
which  the  plaintiff  must  offer  to  do  equity  to  the  defendants. 
The  bill  makes  no  such  offer,  and  is  clearly  demurrable  for  that 
reason.  (1  Stor/s  Eq.  Jur.  Sec.  64;  2  Id.  Sees.  693,  694.)  The 
ratification  by  ordinance  in  1853,  was  made  with  a  full  knowl- 
edge of  the  facts.  Chanceiy  has  no  power  to  rescind  contracts 
arbitrarily;  and  where  new  stipulations  have  been  made  con- 
cerning them,  the  Court  will  not  interfere.  (3  J.  Ch.  23;  17  J. 
R.  437;  Sadler  v.  Robinson,  2  Stew.  510;  1  Story's  Eq.  Juris.  Sec 
203 ;  Gas  Co.  ▼.  City  of  San  Francisco,  9  Cal.  453.) 

m.  The  Statute  of  Limitations  constitutes  a  complete  bar 
to  the  relief  sought;  and  is  available  on  demurrer,  (Vide  Stoxys 
Eq.  Plead.  Sees.  503,  750,  751;  1  Dan.  Ch.  Pr.  623,  624,  Perk. 
Ed.;)  Sublette  ▼.  Tinney,  9  Cal.  423.)  Our  Statute  of  Limitations 
applies  alike  to  suits  in  equity  and  actions  at  law.  It  .was  sup- 
geated  by  counsel  for  the  Appellant,  fliat  flie  case  does  not  fall 
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within  fhe  proTisions  of  the  3d  Chapter  of  the  Act  of  Limita- 
tionB;  that  the  second  chapter  is  the  only  one  applicable  to  snits  in 
respect  to  real  estate.  Chapter  2  does  not  apply  to  proceedings 
for  the  purpose  of  setting  aside  legal  titles  as  frandnlent,  but  to 
an  action  for  the  rec9very  of  possession  after  a  successful  deter- 
mination of  the  former  proceedings. 

Whether  this  case  comes  within  the  proTisions  of  Section  19, 
or  the  second  class  in  Section  17,  it  is  still  barred. 
'     There  is  no  pretence  of  recent  discoveries;  on  the  contrary, 
whatever  is  known  must  have  been  discovered  at  the  time. 

The  wharf  privilege  is  but  a  chattel  interest,  and  clearly  falls 
within  the  second  class  of  cases  mentioned  in  Section  17. 

The  right  or  power  of  the  corporation  to  demise  for  a  term  the 
right  of  constructing  wharfs,  and  the  taking  of  wharfage,  cannot 
be  questioned.  (Kent's  City  Charters;  Costar  r.  Brush,  S5 
Wend.  631.) 

Baldwin,  J.  delivered  tiie  opinion  of  the  Conrt  —  Tsrbt,  C.  J. 

concurring. 

This  is  a  bill  in  equity  filed  by  a  municipal  corporation  to  set 
aside  a  contract  or  lease  made  of  certain  franchises  and  real 
estate.  The  bill  charges  that  the  city  of  Oakland  is  the  legal 
successor  of  the  town  of  Oakland  by  Act  of  the  Legislature, 
passed  March  25,  1854.  That  the  town  of  Oakland  was  incor- 
porated by  law  on  the  4th  of  May,  1852,  and,  by  the  same  Act,  was 
vested  with  a  title  to  certain  lands  comprising  the  water  front 
within  the  corporate  limits;  also,  with  certain  privileges  touch- 
ing the  erection  of  wharfs,  docks,  etc.;  that,  by  the  Act  incor- 
porating the  town  of  Oakland,  the  corporate  and  municipal  pow- 
ers were  lodged  in  a  Board  of  Trustees,  to  consist  of  five  mem- 
bers, whose  election  was  given  to  the  qualified  voters  of  the 
town,  the  election  fixed  on  the  second  Monday  in  May  in  each 
year,  and  the  term  of  office  one  year,  and  imtil  their  successors 
were  qualified.  That  an  election  for  Trustees  occurred  in  pur- 
suance of  the  Act,  but  only  four  of  them  qualified  as  Trustees; 
and,  at  a  meeting  of  the  four  persons  so  elected  and  qualified,  a 
resolution,  purporting  to  be  an  Ordinance,  was  passed,  whereby 
the  Trustees  pretended  to  convey  to  one  Horace  W.  Carpentier 
and  his  representatives  the  exclusive  right  and  privilege  of  con- 


544  SUPREME  COUBT  — APRIfc  TiEBM,  1859, 


city  of  Oaldapd  «.  CariMiitltr, 


structing  wharfs,  piere,  and  docks,  at  any  point  within  the  coap- 
porate  lin^itB  of  the  town  of  Oakland,  with  the  right  of  oolleet- 
ing  wharfage  and  dockage  as  he  might  deem  reasonahle,  upon 
certain  conditions  expressed  in  the  ordinance.  That,  by  this  pre* 
tended  ordinance,  and  for  the  considerations  therein  set  forth, 
a  pretended  grant  was  made  to  the  said*  Carpentier  and  his 
assignees  or  legal  representatives,  with  all  the  improTements, 
rights,  and  interests,  belonging  to  eaid  town,  in  and  to  the  lands 
lying  within  the  limits  of  the  town  of  Oakland.  That  Carpen- 
tier afterwards,  by  fraud,  procured  ceitain  men  to  be  elected 
again  as  the  Board,  who  ratified  this  contract;  that  the  first 
ordinance  was  fraudulent^  Carpentier  having  procured  himself 
to  be  elected  Trustee  for  the  purpose  of  getting  it  and  having 
his  agents  on  the  Board  of  Trustees.  Various  other  charges  of 
fraud  are  made,  some  of  whidh  will  be  noticed  in  the  course  of. 
the  opinion. 

The  defendants  filed  a  demurrer  to  the  bilL  The  ground  is, 
that  it  does  not  ^l^>  facats  sufficient  io  show  a  cause  of  action^ 
and  that  the  claim  of  the  plaintiff,  as  stated,  is  barred  by  the. 
Statute  of  Limitations.  Final  judgment  was  rendered  on  the 
demurrer  in  favor  of  the  defendants,  the  plainti£F  decUning  Id 
amend  his  bill. 

Several  important  questions  are  raised  by  ilie  record, 

1.  Had  the  Tn^^tees  of  the  town  of  Oakland  power  to  grant 
to  Carpentier  the  exclusive  right  and  privilege  of  constructing 
wharfs^  piers,  and  docks,  at  bjoj  point  within  die  corporate  limits 
of  the  town,  with  the  right  of  collecting  wharfage  and  dockage, 
at  such  rates  as  he  might  deem  reasonable,  for  the  period  of  thirty* 
seven  years? 

The  charter  of  the  town  of  Oakland  is  to  be  found  in  the  Acts 
of  1852,  page  180.  By  Section  3d  of  that  Act  it  is  provided: 
''The  Board  of  Trustees  shall  have  power  to  make  such  by-laws 
and  ordinances  as  they  may  deem  proper  and  necessary;  to  reg- 
ulate, improve,  sell,  or  otherwise  dispose  of,  the  common  prop* 
erty;  to  prevent  and  extinguish  fires;  to  lay  out,  make,  open, 
widen,  regulate,  and  keep  in  repair,  all  streets^  roads,  bridges, 
ferries,  public  places,  and  grounds,  wharfs,  docks,  piers,  slips, 
sewers,  wells,  and  alleys,  and  to  authorize  the  construction  of  tiie 
same,  and,  with  a  view  to  facilitate  the  construction  of  wharfs 
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and  other  unprovements,  the  lands  lying  within  the  limits  afore- 
said, between  high  tide  and  ship  channel,  are  hereby  granted 
and  released  to  said  town;  provided,  that  said  lands  shall  be 
retained  by  said  town  as  common  property,  or  disposed  of  for 
the  purposes  aforesaid;  to  regulate  and  collect  wharfage'  and 
dockage;  to  secure  the  health,  cleanliness,  ornament,  peace,  and 
good  order,  of  said  town;  to  organize  and  support  common 
schools;  to  license  and  suppress  dram  shops,  horse-racing,  gam- 
bling-houses, and  houses  of  iU-fame,  and  all  indecent  or  im- 
moral practices^  shows,  and  amusements;  td  regulate  the  loca- 
tion of  slaughter-houses,  stables,  and  places  for  the  storage  of 
gunpowder;  and  to  pass  such  other  laws  and  ordinances  as,  in 
their  opinion,  the  order,  good  government,  and  general  welfare, 
of  the  town  may  require." 

The  rules  in  relation  to  the  construction  of  charters  of  corpora- 
tions are  familiar.  They  are  special  grants  of  power  emanating 
from  the  paramount  authority.  The  corporation,  owing  its  exist- 
ence to  the  law,  is  precisely  what  the  law  makes  it.  It  has  no 
powers  except  those  expressly  given,  or  which  are  necessary  to  the 
exercise  of  those  expressly  given.  The  general  legislative  power 
residing  in  the  State  Government  may  delegate  to  a  municipal 
government  some  portion  of  its  own  powers;  but  these  grants 
are  held  in  subordination  to  the  general  power,  and  are  not  con- 
strued as  taking  from  that  government  any  other  powers  or 
rights  than  those  clearly  granted.  These  delegated  powers, 
given  for  local  objects,  are  regarded  as  trusts  confided  to  the 
hands  in  which  they  are  placed,  and  are  not  subject  to  be  dele- 
gated by  the  repositories  of  them.  To  this  Board  of  Trustees, 
as  has  been  seen,  was  given  power  *'to  lay  out,  make,  open, 
widen,  regulate,  and  keep  in  repair,  all  streets,  roads,  bridges, 
ferries,  public  places,  and  grounds,  wharfs,  docks,  piers,  slips, 
sewers,  and  alleys,  and  to  authorize  the  construction  of  the 
same."  Under  these  general  terms  it  is  claimed  that  this  Board 
had  a  right  to  authorize  Carpentier  to  enjoy  the  exclusive  privi- 
lege of  laying  out,  establishing,  and  constructing,  wharfs  within 
the  <!ijy  at  pleasure,  and  fix  the  charges,  for  a  period  of  thirty- 
seven  years.  It  is  not  difficult  to  see  that  fuch  a  construction  i% 
not  warranted  by  the  provisions  of  thia  Act.  The  charge  in  the 
bill  k  not  that  Carpentier  agreed,  or  was  allowad,  to  ean§if%ct  a 
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wharf,  or  any  number  of  wharfs;  that,  by  contract,  he  was  au- 
thorized, and  bound  himself,  on  certain  terms  and  conditions,  to 
do  this;  but  that  to  him,  in  exclusion  of  the  right  of  everybody 
else,  and  of  the  corporation  itself,  was  imparted  the  sole  privi- 
lege, not  only  of  constructing  all  wharfs,  but  of  laying  out,  estab- 
lishing, and  regulating,  them,  too.  This  amounts,  not  to  the 
grant  of  a  license  or  privilege  to  erect  a  wharf,  or  all  the  wharfs, 
laid  out  or  ordered  by  the  council,  but  the  grant  of  an  exclu- 
sive right  to  lay  out  and  construct  them  at  his  own  convenience, 
in  his  own  way,  and  to  hold  and  use  them  on  his  own  terms; 
and,  if  he  did  not  choose  to  exercise  this  privilege,  the  corpora- 
tion is  prevented  from  giving  the  privilege  to  any  one  else;  and 
'80  of  docks,  piers,  and  the  like.  If,  by  a  sweeping  ordinance  of 
this  sort,  an  exclusive  and  comprehensive  privilege  like  this 
could  be  given  to  Carpentier,  it  is  hard  to  see  why  the  open- 
ing, repairing,  and  regulating,  of  streets  and  roads  should  not  be 
given  to  him  exclusively,  as  a  privilege,  with  a  right  to  charge 
and  collect  what  tolls  or  charges  for  using  them  he  might  please, 
since,  as  has  been  seen,  the  very  same  words  apply  to  these  public 
easements  as  to  docks,  and  piers,  and  wharfs.  We  do  not  re- 
gard this  ordinance  as  an  exercise  of  a  power  under  the  char- 
ter, but  as  a  transfer  of  the  corporate  powers  instrusted  to  this 
Board  to  this  favored  grantee.  What  power  of  regulation  is  left 
after  an  unconditional  grant  of  the  exclusive  privilege  of  all  the 
wharfs,  and  docks,  and  piers,  and  a  lease  for  thirty-seven  years 
of  all  the  lands,  and  a  right  to  fix  such  tolls  as  the  grantees 
please,  and  this  without  any  obligation  to  build  or  construct  any, 
it  is  not  easy  to  see.  If  the  grant  had  been  to  the  city  of  San 
Francisco,  in  the  same  words,  and  the  city  authorities  had  granted 
the  exclusive  privilege  to  one  man  to  construct  all  the  wharfs 
along  the  line  of  the  bay,  and  fix  his  own  toll,  we  suppose  no 
one  would  question  that  the  grant  exceeded  the  powers  of  the 
agents  of  the  corporation. 

The  general  power  over  the  wharfs  and  docks  is  like  the  general 
power  over  the  streets  and  highways.  The  corporation  must 
exercise  the  general  powers  which  the  term  "regular**  implies. 
This  general  power  involves  the  determination  of  the  questions 
whether  a  wharf  shall  be  constructed,  when,  how,  in  what  places, 
on  what  terms,  how  kept,  and  what  charges  shall  be  exacted  for 
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the  use?  These  police  regulations  are  esssential  to  the  interest 
of  the  city^  its  oomanerce,  its  health,  possibly,  certainly  its  con- 
yenicnce  and  general  prosperity.  It  might,  as  we  have  intima- 
ted, just  as  well  be  said  that  the  Board  could  by  ordinance  dele- 
gate to  Carpentier  the  power  of  opening  all  streets  and  alleys, 
anywhere  in  the  town,  when  he  chose,  or  widening  them,  where 
he  chose;  to  run  an  alley  through  any  one's  lot,  or  to  miake  a 
sewer  near  any  man's  door,  at  his  pleasure ;  but  it  would  be  rather 
a  startling  proposition  to  say  that  he  could  hold  —  through  an 
ordinance  —  the  exclusive  privilege  to  do  all  these  things,  and 
charge  for  them  what  he  diose;  and  that  no  one  else — nor  the 
town  itself  —  had  a  right  to  do  any  of  them.  And  the  same  rear- 
son  precisely  which  denies  the  power  to  make  this  grants  applies 
to  the  grant  of  the  exclusive  privilige  of  constructing  all  the 
wharfs  he  may  choose,  he  determining,  of  course^  where  these 
wharfs  shall  be,  the  number,  the  dimensions,  the  kind,  the  toll, 
and  every  matter  concerning  them  —  comprehended  within  the 
term  ^'  regulation."  The  reason  is  that  this  power  of  regulation 
is  a  political  power,  and  therefore,  the  transfer  of  it  is  the  transfer 
of  a  power  of  municipal  legislation;  whidi  authority  is  not  in 
its  nature  alienable.  It  is  not  the  transfer  of  so  mudi  property; 
it  is  the  transfer  of  a  power  to  create,  and  control,  and  regulate, 
a  certain  species  of  franchise,  the  creation,  control,  and  regula- 
tion of  which,  are  powers  of  the  political  department.  It  is  no 
answer  to  say  that  after  a  wharf  is  constructed  by  the  authority 
of  the  corporation,  it  might  be  sold  as  property;  the  reply  to 
this  is,  that  the  establishment  of  it  is  of  the  province  of  the 
corporation;  and  that  it  can  no  more  give  a  general  privilege  to 
one  man  to  establish  wharfs^  when,  where,  and  as,  he  chooses, 
than  it  could  give  the  same  right  to  open  streets  when,  where, 
and  as,  he  chose,  within  the  limits  of  the  dtj-^the  privilege 
being  given  for  his  own  profits,  use,  and  benefit 

The  principle  upon  which  these  general  views  rest,  has  been 
fully  supported  by  the  United  States  Circuit  Court  for  the  Dis- 
tricts of  California,  in  the  case  of  Minium  v.  Larue,  (1  McAll. 
370,}  involving  the  construction  of  this  charter. 

The  power  is  given  the  Board  ''to  regulate  and  to  collect 
wharfage  and  dockage'*;  but  this  power  is  not  exercised,  but 
ceded,  by  a  grant  allowing  the  grantee  to  regulate  it  as  he 
pleases. 
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It  will  not  do  to  say  that  the  lands  lying  between  high  tide 
and  ship  channel,  are  ceded  to  the  city;  this  does  not  depriie 
the  argument  of  its  force,  that  die  establishment  of  wharfs, 
docks,  etc.  is  one  of  its  corporate  powers,  and  that  no  wharf  can 
be  so  constructed,  unless  siuih  wharf  be  so  laid  out  by  the  order, 
or  with  the  leave,  of  the  corporation  —  which  cannot  be  by  the 
general  cession  of  a  privilege  to  another  to  establi^,  when, 
where,  and  how,  he  pleases.  We  luiderstand  the  Supreme  Court 
of  Massachusetts,  in  Fay,  petitioner,  (15  Pick.  255,)  to  intimate 
this  doctrine,  when  it  is  said  — speaking  of  the  right  of  the  city  of 
Boston  to  grant  a  ferry  —  "  Even  if  the  dty^  by  their  authorized 
agents,  had  made  a  grant  of  a  ferry  or  other  franchise,  claitming 
to  be  owners  thereof,  with  express  or  implied  covenants  for  an 
exclusive  enjoyment  of  such  franchise,  this  would  not  prohibit 
or  restrain  the  Mayor  or  Aldermen  from  exercising  the  powers 
vested  in  them  by  statute,  to  license  a  ferry  required  by  public 
convenience  and  necessity.  Such  authority  is  vested  in  them 
as  Trustees  for  the  public,  to  be  exercised  for  the  public  good, 
and  caimot  be  restrained  by  the  covenant  of  the  city,  thou^ 
puch  covenant  happens  to  be  executed  by  the  same  agentsL'* 
But  how  much  stronger  would  have  been  the  statement  of  the 
venerable  Judge,  C.  J.  Shaw,  if  in  that  case  a  general  grant  had 
been  made  of  the  exclusive  privilege  of  establishing  all  the  fer- 
ries on  a  river,  or  between  the  shores  of  Boston  and  Chelsea, 
vrith  the  right  to  select  the  places  at  which  to  exercise  the  priv- 
ilege, or,  if  exercised,  to  charge  what  ferriage  they  chose.  TUs 
would  be,  not  to  make  the  grantee  a  licensee  of  a  ferry  right, 
but  the  assignee  of  the  privilege  of  making  and  unmaking  ferry 
franchises  at  pleasure;  indeed,  it  would  be  transferring  all  the 
powers  of  government  over  the  subject,  to  one  iijdividuaL 

We  see  no  distinction  in  this  charter  betwe^i  a  wharf  or  dock, 
in  or  upon  a  navigable  stream,  and  a  ferry  right  or  bridge.  They 
are  all  of  the  same  class  of  interests,  and  the  same  powers  oyer  all 
of  them'  are  given  in  the  same  words. 

But  if  there  was  a  difference,  the  diarter  giving  this  power 
and  right  of  regulation  to  this  corporation  over  the  subject,  it  is 
held  as  ^  political  power,  and  must  be  exercised  by  those  to  whom 
it  is  confided.  The  power  to  lay  out  and  regulate  wharfs  being 
given  to  the  council,  cannot  be  exercised  by  Carpentier. 
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We  think,  then,  thst  thk  gener^  grant  of  this  eicliifiite  privi- 
lege 18  whoUj  Toidy  as  exceeding  the  poweAn  of  this  corporation; 
and  that  the  plaintiff,  the  snccessor  of  the  old  town,  has  a  right 
to  come  into  equity  to  remove  this  impediment,  constituted  by 
these  proceedings,  from  the  free  and  beneficial  exercise  of  its 
corporate  functions  and  property.  The  plaintiff  stands  here  as  a 
Trustee,  administering  important  trusts,  and  charged  with  re- 
sponsible duties  to  the  public,  which  cannot  be  safely  discharged 
so  long  as  doubts  hang  upon  its  title  to  property,  and  to  the  ex- 
ercise of  its  control  over  its  franchises;  and,  like  any  other 
Trustee,  has  the  right  to  seek  the  aid  of  equity  to  remoye  ob- 
structions to  the  performance  of  its  duties.  It  is  difficult  to  see 
how  else  the  plaintiff  could  vindicate  its  right.  The  claim  of  the 
defendants  in  this  respect  is  incorporeal.  They  assert  that  cer- 
tain franchises  have  been  ceded  to  them,  and  that  tiie  plaintiff 
has  parted  with  them;  the  plaintiff,  claiming  only  to  hold  these 
franchises  and  the  administration  of  them  in  trust  for  the  public, 
would  be  without  any  relief,  if  equity  could  not  aid  in  removing 
this  difficulty;  for  it  could  neither  build  wharfs  nor  authorise 
others  to  build  them,  as  long  as  its  powers  and  rights  were  de- 
nied. Nor  do  we  perceive  what  form  of  legal  action  would  give 
an  adequate  remedy. 

This  view  disposes  of  the  demurrer,  for  it  is  general  — going  to 
the  whole  bill;  and  if  the  bill  contains^  in  any  part,  a  complete 
cause  of  action,  the  general  objection  to  it,  for  want  of  equity, 
fails. 

What  effect  the  invalidity  of  this  grant  of  this  general  privi- 
lege has  upon  the  grant  of  the  land,  the  bill  does  not  enable  us 
to  determine.  Neither  the  ordinance  nor  the  deed  is  set  out,  as 
they  should  have  been,  in  the  bill.  It  is  charged  in  the  com- 
plaint, it  is  true,  that  the  land  between  high  tide  and  ship  chan- 
nel, and  this  exclusive  privilege,  were  conveyed  in  the  same  in- 
strument; but  in  what  relation  the  land  stood  to  this  privilege, 
or  what  were  the  particular  considerations  or  inducements  to  the 
grant  of  the  land,  we  are  not  distinctly  informed.  If  the  land 
were  conveyed  merely  or  mainly  to  give  effect  to  tiiis  illegal  pur- 
pose, probably  the  incident  would  fall  with  its  principal. 

The  charter  is,  perhaps,  the  most  defective  upon  the  statute 
book,  and  this  ia  saying  a  great  deal.     A  perverse  ingenuity 
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seems  to  have  been  exercised  to  make  it  as  lame  and  loose  as 
possible.  The  joint  labors  of  Malaprop  and  Partington  could 
scarcely  have  made  such  a  collocation  or  dislocation  of  words 
and  sentences.  Among  other  things^  it  gives  tiie  Board  of  Tms- 
tees  power  "  to  license  and  suppress  dram-shops,  horse-racing,  gam" 
hling-hotises,  and  houses  of  Ulrfame,  and  all  indecent  and  immoral 
practices,  shows,  and  amusements.'*  However  general  the  words 
of  this  charter,  the  received  roles  of  construction  require  ns  to 
construe  them  in  reference  to  the  substantive  purposes  expressed. 
The  act  gives  power  "  to  regulate,  improve,  sell,  or  otherwise  dis- 
pose of,  the  common  property;  to  prevent  and  extinguish  fires; 
to  lay  out,  make,  open,  widen,  regulate,  and  keep  in  repair,  all 
streets,  roads,  bridges,  ferries,  public  places,  and  grounds,  wharfs, 
docks,  piers,  slips,  sewers,  wells,  and  alleys,  and  to  authorise  the 
construction  of  the  same,  and  with  a  view  to  facilitate  the  con- 
struction of  wharfs  and  other  improvements,  the  lands  lying  within 
the  limits  aforesaid,  between  high  tide  and  ship  channel,  are  heidiy 
granted  and  released  to  said  town;  provided,  that  said  lands  shall 
be  retained  by  said  town  as  common  properly,  or  disposed  oi 
for  the  purposes  aforesaid.''  Now,  looking  into  this  jumble  of 
incoherent  and  contradictory  verbiage,  the  queationa  arise:  To 
what  other  improvements,  besides  wharfs,  was  it  designed  that 
this  water-front  should  be  applied?  or  what  are  ''the  purposes 
aforesaid,''  for  which  it  might  be  disposed  of  and  how  disposed 
of?  It  may  well  be  doubted  whether,  under  this  charter,  the 
Town  Council,  being  bound  to  lay  out  and  regulate  these  wharfs, 
streets,  and  docks,  an  unconditional  sale  or  lease  of  the  land  nec- 
essary to  be  retained  to  accomplish  and  give  effect  to  this  power 
could  be  made,  especially  if  accompanied  with  this  was  a  renuncia- 
tion of  all  dominion  or  control  over  the  land  necessary  for  the  site 
of  these  docks,  streets,  or  wharfs.  But,  perhaps,  it  is  not  neces- 
sary to  decide  these  points  now,  as  they  can  be  presented  more  sat- 
isfactorily when  the  facts  are  better  developed. 

2.  It  is  contended  by  the  Appellant  that  this  ordinance  and 
deed  are  void,  for  the  reason  that  the  Board  of  Trustees  were 
not  legally  organized;  that  though  five  were  elected,  (Carpen- 
tier  being  one,)  all  did  not  qualify ;  and  that,  though  a  majority 
of  the  members  of  such  a  public  body  may  act  after  the  organ- 
ization, it  requires  all  the  members  to  make  the  organization. 
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Section  2d  of  fhe  charter  is  in  these  words:  ^The  corporate 
powers  and  duties  of  said  town  shall  be  vested  in  a  Board  of 
Trustees,  to  consist  of  five  members,  who  shall  be  elected,**  etc. 
Nothing  is  said  in  this  Act  further,  as  to  the  number  required 
or  mode  of  corporate  action.  In  the  first  section,  the  town  is  de- 
clared to  be  incorporated  under  the  provisions  of  the  Act  of  1850, 
to  provide  for  the  incorporation  of  towns.  (C.  L.  114.)  The 
third  section  of  this  last  Act  provides  that  the  Board  of  Trustees 
shall  assemble  within  ten  days  after  their  election,  etc. ;  and,  Sec- 
tion 4th :  ^'  At  all  meetings  of  the  Board  a  majority  of  fhe  Trustees 
shall  constitute  a  quorum  to  do  business.'' 

Wq  can  see  no  reason  for  holding  that  a  majority  of  the  members 
elected  to  this  Board  should  not  as  well  be  held  empowered  to  act 
at  the  first,  as  at  any  subsequent,  meeting  of  it 

3.  The  next  question  is  as  to  the  alleged  fraud  in  procuring 
this  grant  by  Carpentier.  Some  astute  and  forcible  criticism  is 
employed  by  the  counsel  for  the  Respondent  upon  the  complaint. 
The  facts  are  not  as  fully  stated  as'  is  desirable  in  such  cases. 
The  complaint  is  defective  in  not  averring  fully  the  terms  of  the 
ordinance  and  the  contract^  and  the  particular  injury  resulting 
to  the  plaintiff  from  the  alleged  fraud;  nor  are  the  fraudulent 
practices  of  the  defendant,  Carpentier,  in  procuring  the  election 
of  the  first  Board,  or  his  procuring  the  election  of  the  second, 
nor  the  circumstances  attending  the  ratification  of  the  first  con- 
tract, nor  the  promises  or  agreements  made  by  him  on  or  as  in- 
ducing the  execution  and  delivery  of  the  deed,  fully  set  out.  But 
as  the  bill  may  be  amended,  on  the  return  of  the  cause,  in  these 
particulars,  and  as  the  general  questions  have  been  discussed,  we 
proceed  to  consider  them. 

It  is  alleged  that  Carpentier  procured  men,  who  were  his 
agents  or  conspirators  with  him,  to  be  elected  to  this  Board,  for 
the  purpose  of  getting  them  to  defraud  the  town,  for  his  benefit, 
of  all  this  property  and  these  franchises;  and  if  he  got  himself 
elected  to  this  place,  in  order  to  help  the  contrivance  through, 
whether  by  this  infiuence,  or  by  keeping  out  some  one  else  who 
might  have  opposed  the  scheme,  then  this  was  sufBdent  to  brand 
the  whole  transaction  with  illegality.  Nay,  more,  if  Carpentier 
put  himself  in  the  position  of  a  member  elect  of  this  Board, 
neither  resigning  nor  qualifying,  and  took  advantage  of  this  po- 
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Bition  to  advance  his  personal  interests,  at  the  expense  of  iliose 
of  the  corporation,  this  was  a  frand  for  which  a  Court  of  Eqnity 
would  hold  him  responsible.-  He  wovild  oocnpy  the  position, 
really,  of  a  Trustee  dealing  lor  his  own  profit  with  the  snbject 
of  the  trust,  and  his  conduct  would  be  scrutinized  with  tiie  jeal- 
ousy with  i^ich  equity  regards  the  interested  dealings  of  an  agent 
with  the  principal,  in  respect  to  the  subject  of  the  trust  Nor 
would  a  ratification  by  a  subsequent  Board,  if  the  members  were 
fraudulently  elected,  or  procured  to  be  elected,  by  Carpentier,  hare 
any  effect  in  validating  the  transaction.  Carpentier  could  not 
protect  his  fraud  by  the  sanction  of  his  own  associates  united  to 
effect,  together,  an  illegal  enterprise. 

If  these  facts  be  made  to  appear,  the  Statute  of  Limitations 
would  not  begin  to  run  until  after  the  corporation  thus  defrauded, 
got  out  of  the  hands  of  the  confederates,  and  an  opportunity  were 
ajTorded  innocent  agents  coming  to  the  management  of  the  affairs 
of  the  town,  to  look  into  and  ascertain  the  true  state  of  tilings. 
Knowledge  on  the  part  of  the  guiliy  agents  of  the  corporation  of 
the  criminal  fact  is  not  notice  to  the  corporation  of  such  fraud, 
so  as  to  give  the  advantage  of  this  notice  to  the  equally  guilty 
associate  of  those  agents.  If  this  were  the  law,  an  agent  could 
always  protect  himself  by  joining  in  a  conspiracy  to  defraud  his 
principd.  with  a  convenient  friend,  who  received  tiie  principal's 
property,  and  who  might  claim  against  the  principal  that  the 
agent  had  notice  of  the  frauds 

4.  The  next  and  last  point  is  that  the  Statute  of  Limitations 
of  three  years  applies  and  bars  the  claim  of  the  plaintiff  to  set  aside 
this  deed.  By  Art  17th,  Sec  17,  (Wood's  Digest,  47,)  is  givoi 
the  limitation  of  certain  actions.  The  section  is:  '^ Actions  other 
than  j^hose  for  the  recovery  of  real  property  can  be  commenced 
as  follows:  *  *  ^  within  three  years.  An  action  for  rdief  on 
the  ground  of  fraud,  the  cause  of  action  in  such  case  not  to  be 
deemed  to  have  accrued  until  the  discovery  by  the  aggrieved  party 
of  the  f aots  constituting  the  fraud.'' 

We  think  that  this  provision  has  no  relation  to  an  equitable 
pmceeding  to  set  aside  a  fraudulent  deed  of  real  estate  when  the 
effect  of  it  is  to  restore  the  possession  of  the  premises  to  the  de- 
frauded party.  In  such  a  case,  the  action  is  substantially  an  ae> 
tioa  for  the  recovery  of  the  real  estate;  indeed  it  is  literally. 
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EzpTess  fraud,  generally,  as  well  avoids  a  deed  at  law  as  in  eqxiity, 
and  it  would  be  strange  if,  i^ter  three  yeasB,  a  party  oonld  set  up 
the  fraud  in  avoidance  of  the  deed  at  law,  and  a  different  rule 
prevail  in  equity.  This  is  really  an  action  for  the  recovery  of 
real  estate,  and  the  plaintiff  is  no  worse  off  because  fraud  has 
been  committed  upon  him,  nor  the  defendant  in  any  better  situ- 
ation, than  if  the  latter  had  innocently  bought  and  entered  under 
an  imperfect  title. 

For  the  reasons  assigned,  the  judgment  below  must  be  reversed, 
and  the  cause  remanded  fo?  farther  proceedings,  in  aooordance 
with  this  opinion* 

.On  petition  for  rehearing,  BaIiDWIV^  J.  delivered  the  fallowing 
opinion  —  FiKLBy  C.  J,  concurring: 

Petition  for  rehearing  denied*  The  opinion  modified  so  as  to 
leave  open  for  future  revision  the  question  of  the  validity  of  the 
contract  with  Carpentier,  under  the  ordinance  referred  to  in  the 
opinion. 


PALMES  $t  alfi.  v.  VANCE  ft  MBLVIN. 

In  a  bond  glyen  to  reloaio  property  Mlsed  on  attachment,  the  obligors  under- 
took to  pay,  on  denumd,  to  plalntlffa  In  the  action,  the  amount  of  the  jud?- 
mont  nnd  costs,  not  to  exceed  three  thooiand  dollars,  which  plalntlfto  nl^t 
recoyer.  In  the  bond  the  action  is  red  ted  as  for  one  thousand  six  hundred 
dollars.  Upon  dellyery  of  the  bond  the  property  was  returned  to  the 
debtor.  Plaintiffs  in  the  action  had  judgment  xor  an  amonnt  exceeding  the 
penalty  of  the  bond.  Beld,  that  recovery  may  be  had  on  the  bond  to  the 
extent  of  the  penalty. 

Bnoh  a  bond  Is  not  a  ststatory  undertaking,  bnt  la  yalld  as  a  common  law 
Obligation. 

The  mistake  In  the  recital,  as  to  the  amount  for  which  attachment  Issued,  may 
be  explained  and  corrected  by  paroL 

Bxecutlon  ^against  the  Judgment  debtor*  la  wxcb  cane,  Is  not  a  condition  prece* 
dent  to  suit  on  the  bond. 

A  bond  given  voluntartly  to  the  BherUt,  oo  daUTtry  of  tha  proparty*  la  valid  at 
common  law. 

Appeal  from  the  Fourth  Digtriet 

Demiurer  to  complaint. 

The  bond  is  as  fbllowa,  to  wit: 

**!&  the  Superior  Oourt^  City  atd  County  of  San  FraneiMo: 

{Thas.  W.  Crosby  and  Albert  Dibblee  v.  A.  T.  Ladd  and  Frank 
D  Bichardaon. 
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Whereas,  the  above  named  plaintiffs  have  commenced  aa  ac- 
tion in  aforesaid  Court  against  the  aboye  named  defendant^  for 
the  recovery  of  one  thousand  nine  hundred  and  seventy-siz  dollais 
and  eight  cents;  and,  whereas,  an  attachment  was  duly  issued  and 
served,  as  will  more  fully  appear  by  the  Sheriff's  return  on  ibe 
process  in  said  cause. 

iN'ow,  therefore,  the  undersigned,  residents  of  the  city  and 
county  of  San  Francisco,  in  consideration  of  the  premises,  and  in 
consideration  of  the  release  from  attachment  of  the  property  at- 
tached as  above  mentioned,  do  hereby  jointly  and  severally  under- 
take, in  the  sum  of  three  thousand  dollars,  and  promise  to  the 
effect  that^  if  the  plaintiff  shall  recover  judgment  in  said  action 
we  will  pay  to  the  plaintiff,  upon  demand,  the  amount  of  said 
judgment,  together  with  the  costs,  not  exceeding  in  all  the  said 
sum  of  three  thousand  dollars. 

Dated  at  San  Francisco,  this  the  5th  day  of  March,  1855. 
(Signed)  A.  T.  Mklvin, 

(Signed)  B.  lEL  Yakgb.'' 

**  City  and  County  of  San  Francisco,  se.: 

A.  T.  Melvin  and  B.  H.  Vance,  whose  names  are  subscribed  as 
the  sureties  to  the  above  undertaking,  being  severally  duly  sworn, 
each,  for  himself,  deposes  and  says:  That  he  is  worth  double  the 
sum  in  said  undertaking  specified  as  the  penalty  thereof,  over 
and  above  all  his  debts  and  liabilities,  exclusive  of  property  ex- 
empt from  execution* 

(Signed)  A.  T.  MBLvnr,     [l.  a] 

(Signed)  E.  H.  Vancb.      [l.  a.] 

Subscribed  and  sworn  to  before  me  this  6th  day  of  February, 
A.  D.  1855. 
[l.  8.]    L.  W.  Sloat,  Notary  Public* 

John  Reynolds,  for  Appellant 

1.  The  undertaking  sued  on  is  not  good  as  a  statntory  under^ 
taking,  and  the  Sheriff  had  no  authority,  as  Sheriff,  to  take  the 
same,  under  the  statute,  after  his  levy  had  been  made;  and  he 
acted  as  the  agent  of  Crosby  &  Dibblee.  (Prac.  Aet  Sees.  123, 
126, 136,  137.) 

2.  The  complaint  shows  that  the  only  description  of  the  actioii 
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in  the  Superior  Courts  against  Ladd  &  Richardson,  is  by  reference 
to  the  amount  for  which  tiiat  action  was  brought,  and  this  descrip- 
tion did  not  correspond  to  the  record  introduced. 

3.  No  breach  was  shown  of  the  undertaking  upon  wiiich  this 
suit  was  brought. 

4.  This  undertaking  is  to  pay  the  debt  of  another.  (Low  T. 
Adams,  6  Cal.  277;  Prac.  Act  Sees.  120,  134;  Orant  v.  Naylar,  4 
Cranch,  224.) 

6.  No  mistake  can  be  shown  in  such  a  written  undertaking. 
(Grant  v.  Naylor,  4  Cranch,  224;  State  v.  McOouvmy,  20  Ohio, 
93.) 

6.  No  parol  proof  can  be  giy^i  to  vary  or  explain  a  written 
contract     (Osbom  v.  Hendrichson,  7  CaL  282.) 

C.  E,  8.  Williams,  for  Respondent 

1.  The  reference  in  the  undertaking  to  the  sum  for  which 
judgment  was  claimed  in  the  prayer  of  the  complaint  in  the 
attachment  suit>  was  unnecessary  and  immaterial.  The  descrip- 
tion of  the  suit  was  sufficient  and  complete  without  it  The 
undertaking  promised  to  pay^  on  demand,  whateyer  sum  should 
be  recovered,  not  exceeding  three  thousand  dollars.  (Dodges  T. 
Potter,  18  Barb.  201;  Pierce  V.  Parker,  4  Met  20;  Jackson  V. 
Clark,  7  John.  217;  Lamb  v.  Reston  &  Wife,  6  Taunt  207.) 

2.  No  execution  against  the  judgment  debtor  was  reqtdsite, 
because  the  undertaking  was  a  positive  agreement  on  the  part 
of  defendants  that  they  would  pay  on  demand,  and  the  release 
of  the  property  was  sufficient  consideration.  (Aud  v.  Magruder, 
10  Cal.  282.) 

Tebrt,  C.  J.  delivered  the  opinion  of  the  Court — Baldwin,  J. 
concurring. 

This  is  an  action  upon  a  bond  given  to  release  property 
attached. 

It  appears  that  suit  was  instituted  by  Crosby  ft  Dibblee 
against  Ladd  &  Richardson,  for  the  sum  of  two  thousand  ninei 
hundred  and  seventy-six  doUars  and  eight  cents,  and  an  attach- 
ment issued  which  was  levied  on  property  of  the  debtors,  sufficient 
to  satisfy  the  debt 

In  order  to  procure  the  release  of  the  property  attached,  the 
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def endantB  executed  flie  obligatioii  soed  on,  by  wliich  they 
undertook  to  pay  on  demand  to  the  phintiib  in  the  action  die 
amount  of  the  judgment  and  oosta,  not  to  ezoeed  tluee  thoiiHiid 
dollars^  whidi  plaintiflB  mi^t  recoTer  in  each  action;  which  is, 
by  mistake,  described  in  the  undertaking  as  a  suit  to  recover 
one  thousand  six  hundred  and  seventy-fiiz  dollars  and  eaf^t 
cents. 

Upon  the  execution  and  delivery  of  the  bond,  tiie  property 
attached  was  returned  to  the  attachment  debtor.  Judgment 
was  recovered  in  the  action  for  an  amount  greater  than  the  pen- 
alty of  the  bond,  and  this  action  is  instituted  by  plaintiff,  to 
whom  the  bond  was  assigned,  to  recover  the  amount  of  the  pen- 
ally. 

Judgment  was  rendered  below  for  the  plaintiff,  and  defendant^ 
Vance,  appealed. 

We  are  not  able  to  discover  any  error  in  the  record.  He 
paper  sued  on  is  not  a  statutory  undertaking,  but  being  founded 
upon  a  sufficient  consideration,  is  valid  as  a  common  law  obliga- 
tion for  the  payment  of  money.  A  bond  taken  by  the  Sheriff  is 
not  void  for  want  of  conformity  to  the  requirements  of  the 
statute,  which,  while  prescribing  one  form  of  action,  does  not 
prohibit  others;  and  a  bond  given  voluntarily  upon  the  delivory 
of  property,  is  valid  at  common  law.  (WMtsett  y.  Womack,  8  Ala. 
466.) 

There  was  no  error  in  permitting  the  ^stake  in  the  recital  of 
the  bond  —  as  to  the  amount  for  which  the  attachment  issued  — 
to  be  explained  and  corrected  by  parol  evidence. 

In  Pierce  v.  Parker,  (4  Met  84,)  the  Court  say: 

'^  It  is  a  well  settled  principle  of  law,  that  wheie  an  instrument 
which  is  offered  to  prove  the  subject  matter  described  differs  in 
one  or  more  particulars  from  the  thing  described,  evidence  is 
admissible  to  show  their  agreement  or  identity,  notwithstanding 
such  misdescription/' 

(See,  also,  18  Barb.  201;  2  Parsons  on  Con.  67,  76.) 

In  the  case  of  Meredith  v.  RichardBon,  (10  Ala.  828,)  the  recital 
of  the  bond  sued  on  was  erroneous,  both  as  to  the  amount  of  the 
execution  and  the  names  of  the  parties.  Yet  it  was  hdd  that 
these  errors  might  be  explained  by  parol  evidence.  Tbe  Court 
said :  ''  It  is  supposed,  however,  there  is  a  variance  hetwesn  ttie 
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obligartion  and  the  legal  proceedings,  which  is  incapable  of  aid 
from  parol  proof,  and  which  prevents  it  from  haying  any  effect. 
The  supposed  rarianc^  is  the  omission  of  the  names  of  some  of 
the  defendants,  in  the  recital  of  the  execution,  and  the  omission 
to  conform  to  the  terms  named  in  the  condition  witii  it.  Although 
these  were  sufficient  to  destroy  the  effect  of  the  bond,  as  a  strict 
compliance  with  the  statute,  Uiey  do  not  Tended  it  invalid.  It  is 
a  strained  and  forced  conclusion  to  say  that,  because  the  ezecu* 
tion  issued  against  Lunsford,  it  will  be  concluded  that  it  issued 
against  him  alone.  This  might  be  correct  as  a  prima  fade  in- 
tendmenty  but  certainly  is  open  to  explanation.  If  we  look  to 
the  contract  evidenced  by  the  bond,  it  will  be  seen  ibe  descrip- 
tion of  the  execution  is  no  part  of  it.  The  levy,  and  the  rede- 
livery of  the  cotton  to  the  debtor,  is  the  consideration,  or  in- 
ducement, for  him  and  his  sureties  to  undertake  it  shall  be  forth- 
comiang  at  a  particular  time  and  place.  The  sum  due  on  the  ex- 
ecution is  of  no-  sort  of  importance^  except  for  the  purpose  of 
ascertaining  the  damage  which  may  flow  from  a  breach  of  the 
condition.  It  would  be  a  monstrous  absurdity,  that  engage- 
ments of  the  most  solemn  nature  might  be  avoided  because  of 
the  misrecital  of  the  facts,  or  drcumstanees,  which  induced 
them.  It  is  a  general  proposition,  that  meets  us  everywhere, 
that  the  consideration,  even  when  set  out  in  a  deed,  may  be  ex- 
plained by  parol  evidence.  (Cowen  &  Hill*R  Notes,  1441.)  Nor 
are  decisions  lacking  on  the  precise  point  we  are  now  eonsiderincj. 
In.'EewleU  v.  Chamberlayne,  (1  Wash.  Va.  367,)  the  forthcoming 
bond  omitted  entirely  to  set  out  the  amount  of  the  execution, 
yet  t£e  court  held  this  to  be  no  objection  in  an  action  of  debt, 
ulth<mgh  a  motion  for  a  summary  judgment  had  been  refu&od, 
because  of  the  non-conformity  of  the  bond  to  the  execution.  In 
Stockton  V.  Turner,  (7  J.  J.  M.  192,)  an  injunction  bond  recited 
the  judgment  enjoined,  a*'  for  two  hundred  and  eighty  dollar* 
and  fifty  cents,  when  the  true  sum  was  two  hundred  and  eighty- 
eifi^ht  dollars  and  fifty  cents,  yet  the  Court  sustained  the  bond, 
on  the  ground  of  an  estoppel.  It  is  B^d  the  recital  of  a  particular 
fact  in  the  condition  of  the  bond,  will  estop  the  obligor  from 
denyint^it    (Willi^^  9.) 

On  the  other  hand,  when  the  reeitals  do  not  cfmstitute  a  part 
of  the  eonttAct,  it  ia  said  by  Ohief  Justice  Kent  to  be  a  settled 
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rule  that  even  a  mistake  in  the  recital  of  a  bond  does  not  fitiate 
it,  for  it  is  no  essential  T)art  of  the  bond.  (Talmadge  v.  Rich- 
mond, 9  John.  86.  See,  also,  8t  John  v.  Dagges,  Hob.  130;  Coke 
Idtt,  362,  b;  Weasuiger  v.  Crooi,  7  Ala.  710.)  In  accordance  with 
these  principles,  a  bail-bond  was  held  to  be  good,  althon^  the 
Christian  names  of  both  the  plaintiffs  were  misstated  in  the 
bond,  {Colbum  v.  Downs,  10  Mass.  21,)  and  a  bastardy  bond  was 
sustained  when  the  condition  was  to  answer  a  complaint  made 
in  1816,  instead  of  1833,  when  it  was  really  made.  (18  Pick. 
267.)'* 

There  is  no  force  in  the  objection  that  execution  is  not  shown 
to  have  issued  against  the  judgment  debtors.  The  undertaking 
of  the  defendants  is  not  that  the  attachment  dri>tor  should  pay 
the  judgment,  but  a  distinct  and  positive  agreement  that  these 
defendants  would  pay  the  amount  on  demand.  This  agreanent 
is  shown  to  have  been  supported  by  a  sufficient  consideratioD,  and 
there  is  no  reason  why  they  should  not  be  held  to  s  strict  oom^ 
pliance  with  its  terms. 

Judgmoit  aflSrmed. 


CHBSTEB  ir.  MILLER  «<  oL 

■qniTT  hai  jnrlsdletlon  to  vacftto  a  Jadgment  fniadolflatly  alters^  «  •■  fi 
inchicU*  a  defendant  not  aerved  with  process,  and  not  orlglnallj  tadaded  la 
the  Judgment. 

No  objection  to  this  Jurisdiction,  that  the  Jndcmcat  waa  oa  Its  face  rold; 
because  the  plaintiff  was  liable  to  be  harrassra  hy  It,  and  dcfendaBts  were  la 
the  act  of  enforciag  it 

When  the  record  shows.  In  general  terms,  the  appearance  of  parties*  the  ap- 
pearance will  be  confined  to  those  parties  aerred  with  process. 

If  there  be  anj  mle  requiring  the  payment  of  a  debt.  In  judgment,  or  a  denial 
of  Its  Justice,  before  a  party,  complaining  of  judgment  wltbont  notice  to  Ufli, 
can  ask  eqnlty  to  vacate  It.  that  rule  cannot  apply  to  the  case  of  JndgDeat 
rendered  for  a  penalty  onder  a  jjieaal  statate. 

An  alteration  by  the  Court,  of  a  Ju<(gment,  without  notice,  so  as  to  ladode  a 
party  not  aerved  with  process,  if  not  Told,  is  Toidahla  at  tba  alectlea  s<  thi 
party. 

Apfbal  from  flie  Third  District 

For  case  see  opinion.  The  complaint,  in  addition  to  the  state- 
ment in  the  opinion^  charges  conspiracy  on  tiie  part  of  defend* 
ants  to  d^raud  plaintiff  out  of  his  property;  that  Miller  is  ine- 
sponsihte. 
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A,  T.  Wilsan,  for  AppeDants. 

1.  The  demurrer  was  well  taken.  The  allegatioiiB  of  the  bill 
make  out  no  case  under  any  head  of  chancery  jurisdiction.  (E.  L. 
White  V.  8.  B.  'Harris,  Oct  Term,  1856;  Stor/s  Eq.  Jurisp.  Sec. 
894,  p.  898;  Addingion  y.  Allen,  11  Wend.  376;  Ist  head  not?) 
and  opinion  of  Mr.  Senator  Tracy,  408;  Kinder  y.  Macy,  7  CaL 
206;  P<?Wer  r.  Herman,  8  Id.  619;  Snow  t.  Halstead,  1  Id.;  Hard- 
wick  Y.  Forbes'  Adm's,  1  Bibb,  212.) 

2.  Both  Clark  &  Brocklebank,  Attameys-at-Law,  appeared  and 
put  in  an  original  and  amended  answer  for  Chester,  in  the  Jus- 
tice's Court  It  is  immaterial  whether  they  were  authorized  by 
Chester  or  not  to  do  so,  until  he  shows  that  they  are  not  solvent 
(Denton  y.  Noyee,  6  Johns.;  Suydam  y.  Pitcher,  4  CaL  280 ;  Welton 
V.  Oaribardi,  6  Id.) 

Again,  the  defendants  in  the  suit,  in  the  Justice's  Court,  had 
appealed  to  the  County  Court,  and  if  the  judgment  was  wrong 
in  the  Justice's  Court,  Chester  had  ample  opportunity  to  correct 
it  in  the  Coiinty  Court 

LaXkam  d  Sunderland,  for  Respondent 

I.  There  was  no  senrice  on  Chebter,  in  the  suit  of  MUler  t. 
McDonald  et  oils,  and  no  appearance  by  him.  The  Court,  in 
that  case,  therefore,  acquired  no  jurisdiction  over  his  person, 
and  the  judgment,  if  any  w:a8  rendered  against  him,  was  Yoid. 
The  original  answer  filed  was  for  McDonald  only.  When  the 
record  recites  in  general  terms  the  appearance  of  the  ^parties,  such 
appearance  will  be  confined  to  those  parties  served  with  process. 
(Edwards  v.  Traner,  14  S,  &  M.  76.) 

II;  The  ezecuti<m  having  been  levied,  oould  not  thereafter  be 
amended.     (Tocf  v.  Bently  &  Harris,  5  W^end.  276.) 

Equity  will  relieve  in  cases  like  this.  Chester  had  no  notice 
of  the  amendment  until  it  was  too  late  to  appeaL  The  judg- 
ment, then,  upon  its  face  was  valid,  and  a  Court  of  law  could 
give  him  no  adi^quate,  if  any,  relief..  Other  executions  could 
issue.  They  would  be  regular  upon  their  face,  and  protect  the 
officer  who  might  serve  them.     (2  Story's  Eq.  Junsp.  Sec.  887.)   . 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tbbbt,  C.  J. 

eoncurring. 
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Bill  filed  to  vacate  and  set  aside  a  Judgment  iB  an  actfen  of 
forcible  entry  and  detainer.  The  bill  states  that  judgment  was 
rendered  by  a  Justice  of  the  Peace,  3d  September,  185$;  that 
no  process  was  served  on  the  plaintifl,  who  was  one  of  the  de- 
fendants in  that  action;  that  execution  issued  on  5th  of  Septem- 
ber, 1856,  against  the  other  defendants  who  had  appeared,  and 
that  the  defendants,-  finding  that  they  could  not  make  the  money 
of  those  defendants,  **  some  how  *'  got  possession  of  the  Justice^s 
docket,  and  interlined  the  name  of  the  plaintiff  in  the  judgment, 
and  also  altered  the  execution  by  a  like  insertion,  and  are  pro- 
ceeding now  to  make  tiie  money  on  such  process.  The  defendant, 
Wilson,  demurred  to  this  complaint  The  Court  below  overruled 
the  demurrer. 

Afterwards  the  defendants  answered  the  biH^  and,  on  the  trial, 
a  decree  was  rendered  for  the  plaintiff. 

The  evidence,  on  the  trial,  was  conflicting  as  to  whether  Chester 
did  or  did  not  appear  by  Attorney. 

1.  The  judgment,  as  originally  entered,  and  the  execution,  as 
originally  issued,  were  entered  and  issued  as  if  he  had  not  ap- 
peared, and  seem  subsequantly)  and  without  notice^  ta  have  been 
altered.  The  Judge  below  having  foimd  that  there  was  no  appear- 
ance for  Chester,  on  this  conflicting  proof,  we  do  not  feel  disposed 
to  review  his  judgment. 

2.  The  only  other  question  is^  as  to  ihe  remedy.  Has  equity 
jurisdiction  of  this  case?  Though  not  very  explidffy  stated,  tiie 
charges  in  the  bill  amount  to  a  charge  of  fraud  —  the  frauda- 
lent  alteration  of  records.  The  remedy  by  appeal  might  suffice 
in  ordinary  cases,  if  the  record  showed  a  want  of  service  as  to 
Chester;  but  it  seems  that  Chester  inquired  if  judgment  had 
been  rendered  against  him,  and  was  informed  tihat  it  had  not  — 
at  least,  there  is  proof  to  that  effect  It  was  not  until  after  ezeea- 
tion  of  the  writ  of  possession,  that  the  alteration  in  the  writ  was 
made.  iTor  is  there  any  proof  that  there  was  notice  of  Uns  altera- 
tion to  Chester  until  it  was  too  late  to  appeal  from  this  summary 
judgment  It  will  not  do  to  say  that  Ihe  judgment  <in  the  face 
of  it  was  void ;  the  plaintiff  was  liable  to  be  harrassed  by  it^  and  the 
defendants  were  in  the  act  of  enforcing  it  against  him.  (S  Story's 
Eq.  Sec.  887.) 

8.  It  is  said  tibutt  Oie  Attomeyj  BrocUebeak^  appeared  for  aU 
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the  parties,  Chester  indnded,  and  that  this  is  evidenced  by  an 
answer  to  which  his  name  is  signed.  But  it  is  held  that  the 
recital  of  an  appearance  is  never  condnsive,  and  where  the  expres- 
sion is  general,  it  is  confined  to  those  parties  who  have  been  served 
with  process.  (MilUr  v.  Bwing,  8  S.  ft  M.  421 ;  TarMg  ▼.  Jordan, 
4  How.  Miss.  401;  Dean  v.  McKinatry,  2  S.  ft  M.  21?;  Edwards 
V.  Tooner^U  8.  &  M.  76.) 

But  Brocklebank  does  not  profess  in  this  answer  —  which 
socTDs  to  be  only  an  ainendment  to  an  answer  of  Powell  Mc- 
Donald, signed  by  Clark  as  Attorney  —  to  appear  for  the  plaintiff 
here. 

Xor  does  it  anywhere  more  distinctly  appear  that  Chester 
appealed  from  the  judgmient  Indeed,  the  evidence,  if  it  is  to  be 
believed,  shows  that  he  neither  considered  himself,  nor  did  the 
Justice  consider  him,  a  party  affected  by  the  judgment;  for  the 
appeal  was  taken  by  the  parties  for  whom  Clark,  Blake,  and 
Brocklebank,  appeared,  on  the  4th  of  September,  1866,  whieh 
was  before  the  alteration  was  made  in  the  execution. 

Tt  must  be  remembered  that  this  is  a  highly  penal  statute 
under  whidi  judgment  was  obtained,  and  that  the  rule  of  equity, 
that  a  "party  must  do  equity  before  he  can  ask  it,  has  no  appli- 
cation, if  that  rule  requires  the  payment  of  the  debt  in  judg- 
ment, or  a  denial  of  its  justice,  hetoft  the  party  complaining  of 
judgment,  without  notice  to  him,  could  go  into  equi^  to  set  it 
aside.  If  there  be  a&y  audi  rule  as  the  Appellant  insists,  it  has 
no  application  to  the  case  of  a  judgment  rendered  for  a  penalty 
against  a  party  so  amerced  without  notice. 

This  is  not  a  bill  in  equity  for  a  new  trial,  but  a  bill  filed  to 
set  aside  a  judgment  which  was  properly  entered  at  first;  in 
effect  for  the  defendant,  Chester,  mi  subsequ»itly,  without  any 
authority,  altered  so  as  to  appear  as  a  judgment  against  him. 
The  Justice  of  the  Peace,  after  having  entered  the  judgment 
aocoiding  to  law,  had  no  right  to  alter  it  wilhont  notice  to  de- 
fendant, Cherter,  so  as  to  make  it  an  illegal  and  improper  judg- 
ment. The  entry  of  the  judgment  after  the  return  of  the  verdict 
was  a  final  act,  and  the  alteration  subsequently,  at  least  without 
notice  to  Chester,  was,  if  not  void,  such  an  abuse  of  the  authority 
ti  the  Justice,  (Chester  never  having  been  served  with  ptbcess. 
and,  therefore,  not  being  within  the  power  of  the  Court,)  as 
Vol.  XIII.— as 
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to  render  the  whole  proceeding  voidable  at  his  election.    Tie 
Justice  might  as  well,  six  youths  after  the  first  entry,  ha?e 
amended  the  judgment  so  as  to  indnde  any  other  stranger  to  the 
proceeding. 
We  tiiink  the  judgment  should  be  affinOBd. 


GREGORY  V.  MoPHBRSON. 

No  forfeiture  accrues  of  a  title  otherwiae  good,  by  falli)re.  to  present  It  tt  tbt 
Board  of  I^nd  Commlaaloners.     Baldwin,  J. 

Po89osaion  of  land  at  the  deatb  of  a  party  ^vea  prima  faele  title  to  bla  bdn, 
or  rep  rosea  tatfves.     Id. 

Tbe .  etfpedientc,  consisting  of  tbe  petition,  plat,  reference,  report,  act  of  eon- 
cession,  approval,  grain t,  etc.  tfled  in  tbe  arcbWes  of  tbe  Mexican  Gofen- 
ment,  is.  as  mucb  an  original  document  as  tbe  grant  delivered  to  tbt 
grantee.     Id.  • 

4  sworn  copy  or  exempUflcatlon  of  sacb  originals  Is  evidence,  and  tbe  orlglBala 
ougbt  not  to  be  removed  from  the  govemmentol  offices.     Id. 

Wbere\cr'  tbe  acts  pf  public  officers  are  autbeatlcated  by  tbeir  reeorda,  the 
recordR  are  ovldent^  of  tbe  acts.     Id. 

Tbe  decrees  'of  tbe  Board  of  Land  Commissioners,  and  of  tbe  District  Cwrt 
are  not  indispensable  to  a  recovery  In  ejectment  on  a  grant,  but  are  ad- 
missible, and  conclusive  against  tbe  government,  and  agnlast  those  boldlnc 
by  its  license  or  permission.    Id. 

Tbe  petition  liy  an'  executor  for  tbe  sale  of  real  estote,  most  set  fortk  the 
amount  of  tbe  personal  estate  tbat  baa  come  to  bis  bands.  Tbis  petltioa, 
with  this  averment,  gre  Jurisdictional  facts,  witbont  which,  the  order  of  mis 
is  void.     Id. 

Tbe  oetltion  f6r  tbe  sale  of  Ian4  Mid  tbe  sobseqiient  proceedings  must  be  eos- 
ducted  l)y,all  the  executors  who  qualify,  or  the  saio  U  toIq.  Twf,  C  J. 
•    .  •        '  f    ■       .         .       ,       •  .     . 

Appeal  from  tbe  Sevetith  bistrict 

The  case  is  stated  in  the  opinion  of  the  CouL 

E.  W.  F,  Sloan,  for  Appdltot 

r.  If  the  copy  of  the  grant,  signed  by  tile  Goremor  and 
countersigned  by  the  Secretary  of  the  State,  annezed  to^  and 
fotining  purt  of,  the  expedient$  in  the  arehives  of  the  goyemment, 
is  not  to  be  regarded  as  priinary  evidence,  it  wte  admissibk^  as 
the  next  test  eTidence.  {Minor  v.  Tilloisdn,  7  Pet  99,  IW;  wide 
also,  Proprietors  of  Braintree  v.  Baiiles,  6  Vt  S99;  iBsnnar  t. 
Bank  of  Columbia,  9  Wheai  596;  The  King' v.  InhabiiantB,  etc  4 
'  Maule  A  Se!.  48.) 

IL  1st.  The  expedimie  was  properly  admissible  as  primary 
evidence-^ as  evidence  of  the  highest  ehaiuoter  known  to  tiie 
law. 

It  is  a  public  record  of  public  official  acts,  perfonned  by  public 
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agentft  of  ^' the  government,  whilst  performing  public  duties,  in 
disposing  of  portions  of  -the  puBlic  domain,  preserved  in  a  public 
office,  under  the  charge  and  in  the  custody  of  duly  constituted 
officials. 

Records  and  publle  documents  .of  that  kind  constitute  the 
highest  character  of  evidence,  both  under  the  roles  of  the  civil 
and  of  the  common  law.  (1  Starkie's  Ev.  160-173;  B.  N.  P. 
229;  Patterson  v.  Winn,  5  Pet  241;  U.  B.  v.  Atredondo,  6  Id. 
728.) 

2d.  H  the  original  expediente  in  the  public  archives  is  to  be 
regarded  in  the  light  of  a  record  or  public  official  document,  a 
sworn  copy  or  exemplication  was  properly  admissible  in  evidence. 
(1  Stark.  Ev.  181-186;  B.  N.  P.  294;  1  Starkie's  Rep.  183;  4 
Campb.  372;  6  Cow.  761.)  Not  only  records,  but  all  public  docu- 
ments  which  cannot  be  removed  from  one  pboe  to  another,  may 
be  proved  by  means  of  a  copy  proved  on  oath  to  have  been  ex- 
amined with  the  original.  (1  Stark.  Ev.  166;  Hedden  v.  Overton, 
4  Bibb  Rep.  406;  Oommonwealik  v.  Albvrger,  1  Whart  47S; 
Kingston  v.  Lesley,  10  Serg.  &  R.  387.) 

3d.  It  is  not  indispensible  to  the  introduction  of  such  proof, 
that  the  official  signatures  or  seals  appearing  to  the  originals  on 
file,  should  be  first  proved,  provided  they  are  found  in  the  proper 
repository.  {Ross^  Lessee  v.  Cutshdtt,  1  Binn.  399;  Williams  v. 
Sheldon,  10  Wend.  669.) 

4th.  It  was  suggested  in  the  Court  below  that  the  exemplifica- 
tion offered  in  evidence  was  certified  to  be  the  copy  of  a  copy. 
It  was  certified  to  be  a  copy  of  the  record  returned  into  the 
office  of  the  Surveyor-General  of  the  Secretary  of  the  Board  as 
directed  by  law.  In  point  of  fact,  however,  it  was  traced  from 
the  original  —  the  mistake  is  in  the  form  of  the  certificate,     - 

It  has,  sometimes, ,  been  held  that  the  copy  of  a  copy  is  inad- 
missible,  solely  on  the  ground,  however,  tiiat  it  was  not  com- 
pared with  the  original,  and,  therefore,  by  necessity  not  proved 
to  be  a  true  copy  of  the  original  {Winn  v.  Patterson,  9  Pet 
663-677.) 

In  this  case,  however,  the  copy  offered  in  evidence  was  care- 
fully compared  with  the  original.  As  a  sworn  copy,  therefore, 
there  is  np  pretended  foimdation  for  the  objection.  Besides, 
when  transcripts  are  made  out  and  lodged  in  public  officers  by 
authority  of  the  government,  a  copy  therefrom  cannot  be  objected 
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to  as  being  the  copy  of  a  copy.     {VidelVs  Erin  ▼•  DrnfUmHw, 
9  La.  525 ;  H^ddan  r.  Overton,  4  Bibb»  40C) 

III.  The  principal  objection  made  to  the  deciflions  of  the  Board 
of  Land  Commissioners  and  the  District  Courts  was  that  they  were 
tes  inter  alios. 

Another  objection  has  been  suggested,  to  the  flflec*  that  the  Boaid 
of  Commissioners  did  not  prcqperly  constitute  a  Cknirt: 

"  It  is  not  essential  to  the  reception  of  evidence  of  iliis  nature 
that  the  inquiry  should  have  been  made  by  rirtue  of  some  judicial 
authority,  and  by  means  of  witnsseea  Examined  <m  oath;  it  is 
sufficient  if  made  by  virtue  of  competent  authority  on  behalf  of 
the  public,  and  on  sufficient  matter  bt  })ubtic  interest  (1  Stark. 
Ev.  168,  169;  P.  N.  228;  Vicar  of  Kellington  y.  Trinity  College, 
I  Wils.  170;  4  Camp.  126;  Tooker  t.  Duke  of  Beaufort,  1  Burr. 
14C;  4  Dow.  2^7,  820.) 

But  the  proceedings  before  the  Board  are  judicial.  Evidence  is 
heard^  and  the  title  to  real  estate  tried  and  decided. 

IV.  The  deed  of  conveyance^  by  one  of  the  executors  to  the 
plaintiff  of  the  premises  was  sufficient  to  j>ass  the  estate. 

It  is  a  rule  of  the  common  law,  that  where  a  mere  naked 
power  id  cfonf erred  upon  two  or  mose,  as  a  matter  of  personal  trust 
and  confidence,  without  any  provision  to  the .  effect .  that  a  less 
number  may  eieeute  it»  such. power  must  be  executed  by  all  jointly; 
and  there  ia  ae  survivorship.  (Co.  Litt  112  b;  10  Pet  564;  2 
Humph.  879.) 

f  This  was  cured  by  the  Statute, of  Henry  8,  Chap.  4,  which  pro- 
vided that,  when  part  of  the  executqrs  y^fuspd  to  take  upon  him- 
self or  themselves  the  administration,  etc.  then  a  sale  by  those 
i^ho  do  act  should  be  good. 

.  Under  the  Statute  of  Henry  8,  a  mere  neglect  to  act  has  been 
held  to  be  a  refusal.  (4  Munf.  346;  4  Yergcr,  16;  1  Bat  4  Dev. 
889;  2  Green,  N.  J.  383.) 

Our  statute  goes  further  still.     (Comp.  Laws,  882,  Sec.  47.) 

The  doctrine,  however,  in  regard  to  the  execution  of  powers  of 
sale  contained  in  wills  has  no  application  to  the  case  at  bar. 

The  sale  was  not  made  under  power  given  by  the  will  of  Juana 
Sanchez  de  Pacheco.  It  was  made  pursuant  to  tiie  decree  of  the 
Probate  Court 
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I.  The  papen  offieved  in  evidenae  by  plaiBtiffy  pnrportiiig  to  be  a 
«opy  of  an  eospediente  were  ptoferlj  excluded.. 

It  is  questionable  whether  an  €xptiienU  la  a  public  record  in 
any  legalr  sense.  If  it  be  a  public  record  it  is  of  a  mixed  natuia, 
partaking  botii  of  a  public  and  private  character.  (1  Stark.  Et. 
100 ;  1  Greenl.  Ev.  Sec.  474.)  In  which  case  it  cannot  be  adduced 
by  a  party  i^  si^pport  of  bis  daim  against  a  stranger.  (1  Greenl. 
Ev.  Sec«  493;  Bighlqnd  Turnpike  Co.  t.  McKean,  10  John.  154; 
Rexr9.  Mothersaih  1  Stra.  98.) 

The  word  ^'record"  imports  aotnefhing  of  more  permananee 
than  the  deposit  of  papers  in  the  form  of  an  expediente  in  a  public 
oflSce. 

Books  of  publix)  o^Bces^  journals  of  legislative  bodies^  and  offi- 
cial register^  are  of  the  character  of  puUic  records  which,  by  the 
common  law^  are  admissible  as  competent  evidence  of  the  facts 
tfaej  contain.  (1  Oreenl.  £v.  493.)  But  they  must  be  accom- 
panied by  proof,  that  they  come  from  the  proper  repository.  (Id* 
Sec.  485;  1  Stark.  Ev.  158, 183.) 

Where  the  nature  of  the  case  admits,  some  proof  must  be  givea 
of  some  act  done  in  reference  to  the  documents  oflered  in  evi- 
dence, as  a  further  proof  of  their  genuineness.  (1  QreenL  Bv. 
Sec.  143.) 

The  expediente,  a  copy  of  which  was  offered  by  defendant  as 
primary  evidence,,  was  not  preserved  in  the  form  of  a  record,  but 
merely  in  the  form  of  a^deposited  manuscript  without  even  an  in- 
dorsement thfreon  or  an  entry  thereof  to  indicate  when  the  same 
was  deposited. 

The  document  purporting  to  be  a  grant  made  by  Qovemor 
Figueroa  to  Juana  Sanchez  de  Pacheco,  a  copy  of  which  the  plain- 
tiff aUeges  he  offered  in  evidence,  falls  under  the  rule  by  which 
the  competency  of  the  expediente,  as  evidence  per  se,  shall  be  ad- 
judged; because  such  grant  or  copy  thereof,  attached  to  the  expe^ 
dientp  was  not  preserved  in  any  book  of  record. 

The  copy  of  the  grant  offered  on  the  part  of  the  plaintiff  re- 
quires that  it  shoidd  be  noted  or  registered  in  the  oorrespondiiig 
0^  iMTpper  book;  yet  it  >ras  not  pretended  ontfae  trial,  nor  did  it 
appear  by  fte  certificate  oi  the  Surveyor-Oenenl,  that  tiie  copy, 
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produced  was  from  any  book  or  legwter.  (Untied  States  r.  Cam- 
huston,  20  How.  61.) 

The  copy  of  the  pretended  grant  was  a  copy  of  the  copy  an- 
nexed to  the  expedifinte.  A  grant  when  made  by  the  GoTernor 
was  delivered  to  the  grantee,  and  sometimes  -a  copy  thereof  was 
annexed  to  the  expediente,  bnt  this  was  not  invariably  the  prae* 
tice;  and  such  copy  did  not  properly  constitnte  a  part  of  the  m> 
pedienie. 

The  originals,  of  which  the  papers  offered  in  evidence  pup- 
ported  to  be  copies,  would  not,  if  produced,  have  been  evidence 
per  se  of  the  matters  therein  contained;  but  proof  of  the  genuine- 
ness of  such  originals  would  have  been  required.  (1  Stark*  Ev. 
161,  162.) 

The  rule  of  evidence  established  by  the  authorities  cited  on 
behalf  of  Appellant  in  relation  to  the  proof  of  exemplificatious 
of  the  class  of  documents  and  records  mentioned  in  those  auttiori- 
ties,  is  not  controverted.  The  answer  is  iliat  an  expedienie 
and  Mexican  grant  do  not,  nor  do  either  of  them,  fall  within  any 
rule  there  mentioned.  There  is  no  great  seal,  or  seal  of  a  Court 
of  record,  importing  verity  of  the  document  or  record  sought  to 
be  given  in  evidence. 

II.  The  evidence  of  the  existenoe  of  a  grant,  delivered,  on 
behalf  of  the  Mexican  nation,  to  Juana  Sanches  de  Pacheoo,  em- 
bracing the  land  in  controversy,  was  slight  and  unsatisfactory; 
and  the  evidence  of  the  loss  of  such  grant  was  insufficient.  (1 
Greenl.  Ev.  Sec.  568.)  But  before  any  evidence  can  be  given  of 
the  loss  of  a  written  instrument  it  must  appear  that  such  instru- 
ment existed.     (1  Greenl.  Ev.  Sec.  549.) 

III.  The  evidence  of  the  genuineness  of  the  aUeged  existing 
expediente,  and  copy  of  the  grant  thereto  annexed,  by  the  pro- 
duction of  a  traced  copy  thereof,  with  the  testimony  of  a  wit- 
ness that  he  had  on  a  former  occasion,  at  the  Surveyor-General's 
office,  examined  the  signatures  of  the  various  persons  signed  to 
the  several  documents  composing  such  expediefde,  and  that  audi 
signatures  were  genuine,  was  insufficimt  and  incompetenL 

Before  secondary  evidence  can  be  given  of  a  deed  or  oAer  iB- 
strument  of  writing,  a  proper  cause  therefor  should  be  assigned; 
no  such  cause  was  assigned  on  the  triaL    For  aug^  that  i^ 
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peared,  the  cnstodian  of  the  originals  could  have  been  CQmpelled 
by  suhpcma  duces  tecum  to  hare  produced  them.  If  l^e  originalB 
could  not  have  been  remoTed  from  their  repository,  still,  they 
could  have  been  proven  by  the  depositions  of  witnesses  at,  or 
convenient  to,  the  office  of  the  Surveyor-GeneraL  Defendant 
bad  a  right  to  inspect  the  originals. 

Ist.  In  order  that  he  might  be  enabled  to  cross-examine  the 
witness  understandingly  in  relation  thereto,  and  especially  as  to 
the  question  of  their  genuineness. 

2d.  In  order  that  he  might  impeach  them  by  showing  that 
they  were  fraudulent  and  void*  (1  Greenleaf's  Ev.  Sec.  446; 
Stark.  Ev.  96.)  The  defendant  insists  that  he  had  the  right  to 
see  the  paper,  and  also  the  writing  and  stamps  constituting  the 
original  documents;  from  all,  or  from  "some  portion  of  which,  it 
might  have  appeared  that  the  originals  were  fabrications  for  un- 
lawful and  sinister  ends. 

The  Appellant^s  counsel  not  only  relies  upon  the  ground  that 
the  copies  offered  in  evidence  were  exemplifications  of  a  record, 
but  that  they  should  have  been  admitted  as  sworn  copies. 

The  law  requires  the  best  evidence  of  which  the  nature  of  the 
thing  to  be  proved  is  capable.  If  the  best  evidence  cannot  be 
obtained,  the  next  best  in  d^ree  should  be  produced.  '' Exem- 
plifications,*' says  Ch.  Baron  Gilbert,  "are  of  better  credit  than 
any  sworn  copy.*'  (Gilbert's  Ev.  14;  10  Mod.  126.)  If  the  origi- 
nal, or  the  record  thereof,  itself,  would  not  be  evidence,  a  sworn 
or  certified  copy  would  not.  (Kerns  v.  Swope,  2  Watts,  76 ;  Winn 
V.  Patterson,  9  Peters,  676,  677.) 

Before  a  copy  can  be  given  in  evidence,  it  should  appear  that 
the  witness  by  whom  it  is  to  be  proved  such,  had  compared  it 
with  the  original,  in  the  mode  prescribed  by  law.  (1  OreenL  Ev. 
Sees.  506,  264,  565,  666.) 

The  copy  of  the  alleged  grant  sought  to  be  proved  by  Salvio 
Pacheco,  was  but  a  copy  of  a  copy.  A  copy  of  a  copy  is  not 
admissible,  whatever  be  the  mode  of  its  autiientication.  (TFki<- 
acre  v.  Mcllhany,  4  Munf.  810;  Morris  ▼.  Venderen,  1  DalL  65; 
Gilbert's  Ev.  9.) 

lY.  The  exemplifications  of  the  decrees  of  the  Board  of  Land 
CofmmiaBioners,  and  of  the  United  States  District  Coort,  were 
properly  rejected. 
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No  objection  was  made  to  the  proof  of  these  decrees  bj  exem- 
plifications thereof^  but  only  as  to  their  competency  or  effect 

The  objection  to  sudi  decrees  as  eTidence^  was  not  so  nmch 
because  they  were  res  inisr  aiios  acta,  as  for  the  reason  that  they 
were  incompetoit  eridenoe  for  the  purpose  of  which  they  were 
offered^  to  wit:  to  establish  the  genuineness  of  the  alleged  title 
of  Juana  Sanchez.  It  had  appeared,  before  the  decrees  were  so 
offered  in  eyidence,  that  an  appeal  from  the  decree  of  the  District 
Court  had  been  granted.  (20  How.  261;  see,  also,  6  Id.  106;  13 
Id.  160,  161.) 

Were  it  admitted  that  the  proceeding  in  cases  of  CaUfomia 
land  claims  before  the  Board  of  Land  Commissioners,  or  before 
the  Federal  Courts^  is  a  proceeding,  as  it  is  technically  termed, 
in  rem,  and  that  therefore'the  final  decree  in  such  a  caae  is  bind- 
ing against  all  persons,  eren;  then  such  dearees  woe  not  only 
incompetent  for  the  purpose  of  establishiiig  the  usual  necessary 
legal  consequences  of  such  a  decree,  but  were  still  more  objec- 
tionable as  proofs  of  the  supposed  genuineness  of  the  alleged 
expedient  and  grant  in  question.    (1  Stark.  Ev.  228.) 

The  objection  of  the  competency  of  these  decrees  as  eridenoe 
was  two-fold : 

1.  It  appeared  that  the  decree  of  the  Commissioners  was  re* 
tersed,  and  that  the  decree  of  the  District  Court  was  not  final 
(See  Sanders  ▼.  Whiiesides,  10  Cal.  89,  90.)  An  appeal  suspends 
tile  judgment^  and  no  action  will  lie  on  it  {MarshdLl  v.  Lester^ 
1  N.  Car.  Law  Bep.  100.)  The  order  granting  the  appeal  was 
sufficient,  and  by  it  the  cause  was  removed  to  the  Appellate  Court 
(Buckingham  V.  McLean,  13  How.  151.) 

2.  The  whole  proceedings  upon  which  the  decrees  were  founded 
were  not  produced. 

This  was  necessary,  if  the  design  was  to  prove  anything  more 
than  the  fact  that  sndi  decrees  were  made.  (1  Greenl.  £v.  511: 
Janes  v.  RandaU,  1  Cow.  17.)  In  no  case  is  a  decree,  standinor 
alone,  receivable  to  prove  the  facts  upon  the  supposed  existence 
of  which  it  was  rendered.  (Stevens  ▼.  Jack,  3  Yerg  R  403; 
LaveU  v.  Arnold,  2  Munf.  267;  Hollingsworih  r.  Barbour,  4  Pet 
466;  Gilb.  Ev.  7  Ed.  17.) 

7.    The  plaintiff  failed  on  the  trial  to  eataUiifa,  by  oompetwt 
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•▼idenee^-  title  in  himsdlt  to  ih«  land  in  controversy,  as  gocceflsor 
in  interest  of  Jnana  Sanchez  de  Padheoo. 

The  proceedings  in  the  Probate  Courts  were  tinaxitiiorized  and 
Toid.  (Jones  t.  R^,  1  John.  Cas.  20.)  No  intendment  is  made 
in  faTor  of  the  regularity  of  proceedings  of  Courts  or  officers 
of  inferior  or  special  gnrisdiction.  (Bloom  ▼.  Burdick,  1  Hill, 
130;  Denning  v.  Oorwin,  11  Wend.  651;  Van  Etten  v.  Jilson,  6 
CaL  19;  8maU  v.  Ovnnn,  6  Id.  449;  WhitweU  v.  Barhier,  7  li  64; 
FeOlett  V.  Bngles,  8  Id.  76;  Foot  v.  Stevens,  17  Wend.  483;  Hart 
y.  Seiacas,  £1  Id.  40;  Haynes  v.  Meeis,  10  Cal.  110.) 

The  petition  for  the  sale  of  the  land  did  not  set  forth  Ae 
amount  of  personal  estate  that  had  come  to  the  hands  of  the 
executors,  nor  the  condition  or  value  of  the  respective  portions 
or  lots  of  the  real  estate  of  which  the  testatrix  died  seized,  nor 
the  ages  of  the  heirs  or  devisees.  (Comp.  Laws  399,  Sees.  154, 
165.) 

No  officer  can  acquire  jurisdiction  by  deciding  that  he  has  it. 
{Sibhy  v.  Wa^,  16  N.  T.  Bep.  190;  Schneider  v.  UcFwrUnd,  2 
Com.  462;  Prosser  v.  Secor,  5  Bart.  611,  612;  Harrington  v.  The 
People,  €  Barb.  610;  see,  also,  Becket  v.  Selover,  7  Cal.  215;  Pond 
▼.  Pond,  10  Id.  120;  Schneider  v.  McFarland,  2  Com.  462,  463; 
Camp.  Laws,  399,  400,  Sees.  154-163.) 

Hie  requirements  of  the  statute  are  not  directory.  The  peti- 
tkm,  setting  forth  the  facts  as  required  by  Section  155,  is  neces- 
sary to  give  jurisdiction  to  the  Probate  Court.  (Davison  v.  QUlj. 
1  East,  64;  see,  also,  Atkins  v.  Kinan,  20  Wend.  249;  Sheldon 
▼.  Wright,  1  Sdden,  523,  624;  Forrf  v.  WadswoHh,  16  Wend.  449 : 
Harrington  v.  The  People,  6  Barb.  610.) 

The  plaintiff,  as  the  purchaser  at  the  sale  made  by  the  executor. 
was  bound  to  show  affirmatively  the  existence  of  the  facts  on  which 
the  right  to  sell  was  made  to  depend.  (Bharp  v.  Spier,  4  Hill,  86 : 
Striker  v.  Kelly,  7  Id.  29.) 

Another  objection  to  the  evidence  of  title  offered  by  plaintiff 
is,  that  the  whole  proceeding  had  in  the  Ptobate  Court  was  had 
by  one  of  the  executors  only.  (Toller's  Law  of  Executors,  30: 
4  Kenfs  Com.  325.)  Ezecuton  are  but  one  pereon  in  law,  and 
the  acts  done  by  one  of  several,  rdating  to  the  ddivery,  sale,  or 
rdeaoe,  of  the  testator's  goods,  are  deemed  the  adi  of  all,  for 
ttiey  hate  a  joint  and  entire  authority.     (Murray  r.  BUidhford^ 
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Bill  filed  to  yacate  and  set  aside  a  jndgmeiit  ia  an  actkn  of 
forcible  entry  and  detainer.  The  bill  states  that  judgment  ivas 
rendered  by  a  Jtistice  of  the  Peace,  3d  September,  185$;  that 
no  process  was  served  on  tiie  plaintiff,  who  was  one  of  the  de- 
fendants in  that  action;  that  execution  issued  on  5th  of  Septem- 
ber, 1856,  against  the  other  defendants  who  had  appeared,  and 
that  the  defendants,-  finding  that  they  conid  not  make  the  money 
of  those  defendants,  ''some  how''  got  possession  of  the  Jnstice^s 
docket,  and  interlined  the  name  of  the  plaintiff  in  the  judgment, 
and  also  altered  the  execution  by  a  like  insertion,  and  are  pro- 
ceeding now  to  make  the  money  on  such  process.  The  defendant, 
Wilson,  demurred  to  this  complaint  The  Court  bdow  oTerraled 
the  demurrer. 

Afterwards  the  defendants  answered  the  bill,  and,  on  (he  trial, 
a  decree  was  rendered  for  the  plaintiff. 

The  evidence,  on  the  trial,  was  conflicting  as  to  whether  Oiester 
did  or  did  not  appear  by  Attorney. 

1.  The  judgment,  as  originally  entered,  and  the  execution,  as 
originally  issued,  were  entered  and  issued  as  if  he  had  not  ap- 
peared, and  seem  subsequently,  and  without  notice^  to  have  been 
altered.  The  Judge  below  having  found  that  there  was  no  appear- 
ance for  Chester,  on  this  conflicting  proof,  we  io  not  feel  disposed 
to  review  his  judgment 

2.  The  only  other  question  is,  as  to  the  remedy.  Has  equity 
jurisdiction  of  this  cade?  Though  not  very  explidtfy  stated,  the 
charges  in  the  bill  amount  to  a  charge  of  fraud  —  the  fraudu- 
lent alteration  of  records.  The  remedy  by  appeal  might  suffice 
in  ordinary  cases,  if  the  record  showed  a  want  of  service  as  to 
Chester;  but  it  seems  that  Chester  inquired  if  judgment  had 
been  rendered  against  him,  and  was  informed  tibat  it  had  not— 
at  least,  there  is  proof  to  that  effect  It  was  not  until  after  execu- 
tion of  the  writ  of  possession,  that  the  alteratioii  in  the  writ  was 
made.  iTor  is  there  any  proof  that  there  was  notice  of  Has  altera- 
tion to  Chester  until  it  was  too  late  to  appeal  from  this  summary 
judgment  It  will  not  do  to  say  that  the  judgment  on  the  face 
of  it  was  void ;  the  plaintiff  was  liable  to  be  harraased  by  it^  and  the 
defendants  were  in  the  act  of  enforcing  it  against  him.  (S  Story's 
Eq.  Sec.  887.)   • 

8*  It  ia  said  that  tlie  Attorney,  Bzoeklebaiil^  appeared  tx  aU 
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the  parties,  Chester  included,  and  that  this  is  eyidenoed  by  an 
answer  to  which  his  name  is  signed.  But  it  is  held  that  the 
recital  of  an  appearance  is  neyer  eondusiye,  and  where  the  expres- 
sion is  general,  it  is  confined  to  those  parties  who  have  been  served 
with  process.  (MilUr  ▼.  Bwing,  8  S.  ft  M.  421 ;  Tamej/  ▼.  Jordan, 
4  How.  Miss.  401;  Dean  v.  McKinstry,  2  S.  ft  M.  21?;  Edwards 
V.  Tooner^  14  S.  ft  M.  76.) 

But  Brocklebank  does  not  profess  in  this  answer  —  which 
soeins  to  be  only  an  smendnient  to  an  answer  of  Powell  Mc- 
Donald, signed  by  dark  as  Attorney  —  to  appear  for  the  plaintiff 
here. 

Nor  does  it  anywhere  more  distinctly  appear  that  Chester 
appealed  from  the  judgmient.  Indeed^  the  evidence,  if  it  is  to  be 
believed,  shows  that  he  neither  considered  himself,  nor  did  the 
Justice  consider  him,  a  party  affected  by  the  judgment;  for  the 
appeal  was  taken  by  ibe  parties  for  whom  Clark,  Blake,  and 
Brocklebank,  appeared,  on  the  4th  of  September,  1856,  which 
was  before  the  alteration  was  made  in  the  execution. 

Tt  must  be  remembered  that  ibis  is  a  highly  penal  statute 
under  which  judgment  was  obtained,  and  that  flie  rule  of  equity, 
that  a  parfy  must  do  equity  before  he  can  ask  it,  has  no  appli- 
cation, if  tiiat  rule  requires  the  payment  of  the  debt  in  judg- 
ment, or  a  denial  of  its  justice,  bef(»e  the  party  complaining  of 
judgment,  without  notice  to  him,  could  go  into  equi^  to  set  it 
aside.  If  there  be  a&y  audi  rale  as  the  Appellant  insists,  it  has 
no  application  to  the  case  of  a  judgments  rendered  for  a  penalty 
against  a  party  so  amerced  without  notice. 

This  is  not  a  bill  in  equity  for  a  new  trial,  but  a  bill  filed  to 
set  aside  a  judgment  which  was  properly  entered  at  first,  in 
effect,  for  the  defendant^  Chester,  and  subsequently,  without  any 
authorify,  altered  ao  as  to  appear  as  a  judgment  against  him. 
The  Justice  of  the  Peace,  after  having  entered  the  judgment 
accoidiiig  to  law,  had  no  right  to  alter  it  witiiout  notice  to  de- 
fendant, Chester,  so  as  to  make  it  an  illegal  and  improper  judg- 
ment. The  entry  of  the  judgment  after  the  return  of  the  verdict 
was  a  final  act,  and  the  alteration  subsequently,  at  least  without 
notice  to  Chester,  was,  if  not  void,  such  an  abuse  of  the  authority 
c4  the  Justice,  (Chester  never  having  been  served  with  process. 
and,  therefore,  not  being  within  the  power  of  the  Court,)   as 
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to  render  the  whole  proceeding  voidable  at  his  electioiL     The 
Justice  might  as  well,  six  months  after  the  first  entry,  have 
amended  the  judgment  so  as  to  include  any  other  stranger  to  the 
proceeding. 
We  tiiink  the  judgment  should  be  affinOBd. 


GREGORY  V.  McPHBRSON. 

No  forfeiture  accrues  of  a  title  otberwlae  good,  by  falli)re.to  present  It  te  tbe 
Board  of  I^and  Commlsalonera.     Baldwin,  J. 

Possession  of  land  at  the  deatli  of  a  party  ^ves  prima  fade  title  to  hla  he!n» 
or  representatives.     Id. 

The .  ewpedientc,  consisting  of  .tbe  petition,  plat,  reference,  report,  act  of  con- 
cession, approval,  grant,  etc.  filed  In  the  archives  of  the  Mexican  Oovem- 
ment  is  as  much  an  original  document  as  the  grant  delivered  to  tbe 
grantee.     Id.  • 

4  sworn  copy  or  exempltflcatlon  of  soch  originals  is  evidence,  and  the  orlgtnnls 
ought  not  to  be  removed  from  the  governmental  offices.     Id. 

Whero^r'  the  acta  of  public  officers  are  authenticated  by  their  reeords.  tbe 
recordR  are  ovident^  of  the  acts.     Id. 

Tb«  decrees  'of  the  Board  of  Land  Commissioners,  and  of  tbe  District  Ooort 
are  not  Indispensable  to  a  recovery  In  ejectment  on  a  grant,  bvt  are  ad- 
missible, and  conclusive  against  tbe  govenment,  and  agiuast  those  boldfag 
by  Its  license  or  permission.    Id. 

Tbe  petition  liy  an'  executor  for  the  sale  of  real  estate,  most  set  forth  tbe 
amount  of  the  personal  estate  that  has  come  to  bis  hands.  This  petition, 
with  this  averment,  gre  Jurisdictional  facts,  without  which,  tbe  order  at  sale 
is  void.     Id. 

Tbe  petition '  f6r  the  sale  of  lan^  and  tbe  sobseqiient  proceedlngi  most  be  con- 
ducted l^j,all  t;he  executors  who  qualify,  or  the  sale  Is  TSlar   Tbut.  C  J. 

Appeal  from  the  Seveiith  bistriet 

The  case  is  stated  in  the  opinion  of  the  CooiL 

E.  W.  F.  Sloan,  for  Appdknt 

L  If  the  copy  of  the  grant,  signed  by  the  Gtovemor  and 
countersigned  by  the  Secretary  of  the  State,  annezed  to,  and 
fotining  purt  of,  the  expediente  in  the  arehives  of  the  government, 
is  not  to  be  regarded  as  primary  evidence,  it  wte  admiasibk^  as 
the  next  best 'evidence.  {Minof  v.  Tilloiaon,  7  Pet  99,  100;  tieie 
also,  Proprietors  of  Braintree  v.  Battles,  6  Vt  399;  iBeiMdr  v. 
Bank  of  Columhid,  9  Wheai  596;  The  King^v.  Inhabitant,  eic  4 
•  Maule  &  Sel.  48.) 

II.  1st.  The  expedi^ie  was  properly  admissible  as  primtiy 
evidence-^ as  evidence  of  the  highest  character  known  to  the 
law. 

It  is  a  public  record  of  public  <^Scial  acts,  perfonned  by  poUic 
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dgenti  x^f^ttre  government,  whilst  performing  public  duties^  in 
disposing  of  portions  of  the  pnBlic  domain,  preserved  in  a  public 
ofiSce,  under  the  charge  and  in  the  custody  of  duly  constituted 
officials. 

Records  and  public  documents  of  that  kind  constitute  the 
highest  character  of  evidence,  both  under  the  rules  of  the  civil 
and  of  the  common  law.  (1  Starkie's  Bv.  160-173;  B.  N.  P. 
229;  Patterson  w.  Winn,  6  Pet  241;  U.  8.  v.  Arredando,  6  Id. 
728.) 

2d.  If  the  original  expedients  in  the  public  archives  is  to  be 
regarded  in  the  light  of  a  record  or  public  official  document,  a 
sworn  copy  or  exemplication  was  properly  admissible  in  evidence. 
(1  Stark.  Ev.  181-186;  B.  N.  P.  294;  1  Starkie's  Rep.  183;  4 
Campb.  872;  6  Cow.  761.)  Not  only  records,  but  all  public  docu- 
ments'which  cannot  be  removed  from  one  place  to  another,  may 
be  proved  by  means  of  a  copy  proved  on  oath  to  have  been  ex- 
amined with  the  original.  (1  Stark.  Ev.  166;  Hedden  v.  Overton, 
4  Bibb  Rep.  406;  Oommonwealik  r.  Albvrgmr,  1  Whart  47S; 
Kingston  v.  Lesley,  10  Serg.  &  R.  387.) 

3d.  It  is  not  indispensible  to  the  introduction  of  such  proof, 
that  the  official  signatures  or  seals  appearing  to  the  originals  on 
file,  should  be  first  proved,  provided  they  are  found  in  the  proper 
repository.  {Ross'  Lessee  ▼.  Cutshall,  1  Bimu  399;  Williams  t. 
Sheldon,  10  Weni.  669.) 

4th.  It  was  suggested  in  the  Court  bdow  that  the  exemplifica- 
tion offered  in  evidence  was  certified  to  be  the  copy  of  a  copy. 
It  was  certified  to  be  a  copy  of  the  record  returned  into  the 
office  of  the  Surveyor-General  of  the  Secretary  of  the  Board  as 
directed  by  law.  In  point  of  fact,  however,  it  was  traced  from 
the  original  —  the  mistake  is  in  the  form  of  iiie  certificate.     ' 

It  has,  sometimes,  been  held  that  the  copy  of  a  copy  is  inad- 
missible,  solely  on  the  ground,  however,  Uiat  it  was  not  com- 
pared with  the  original,  and,  therefore,  by  necessity  not  proved 
to  be  a  true  copy  of  the  original  {Winn  y.  Patterson,  9  Pet 
663-677.) 

In  this  case,  however,  the  copy  offered  in  evidence  was  care- 
fully compared  with  the  original.  As  a  sworn  copy,  therefore, 
there  is  np  pretended  foundation  for  the  objection.  Besides, 
whjen  transcripts  are  made  out  and  lodged  in  public  officers  by 
authority  of  the  government,  a  copy  therefrom  cannot  be  objected 
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to  as  being  the  copy  of  a  copy.     {Videll'a  Hein  ▼• 
9  La.  525 ;  HeddBn  ▼.  Overton,  4  Bibb»  40C.) 

III.  The  principal  objection  made  to  the  decisions  of  the  Boaid 
of  Land  Commissioners  md  the  Diitrict  Contty  was  tliat  they  were 
res  inter  alios. 

Another  objection  has  been  suggested,  to  ihe  flflec*  that  the  Boud 
of  Commissioners  did  not  properly  co&stitate  a  Cknirt: 

''  It  is  not  essential  to  the  reception  of  eyidenoe  of  Um  nature 
that  the  inquiry  should  ha^e  been  made  by  rirtae  of  some  judicial 
authority,  and  by  means  of  witnsseea  examined  <m  oafii;  it  is 
sufficietit  if  made  by  virtue  of  competent  authority  on  behalf  of 
the  public,  and  on  sufiQcient  matter  of  puhhc  interest^'  (1  Stark. 
Ev.  168,  169;  P.  N.  228;  Vicar  of  Kellington  v.  Trinity  College, 
I  Wils.  170;  4  Cam)>.  126;  Tooker  y.  DuJe6  of  Beaufort,  1  Burr. 
14C;  4  Dow.  297,  320.) 

But  the  proceedings  before  the  Board  are  judicial^  Endenoe  is 
heard^  and  the  title  to  real  estate  triad  and  dscidad. 

lY.  .  The  deed  of  conveyance,  by  one  of  the  executors  to  the 
plaintiff  of  the  premises  was  sufficient  to  jpass  the  estate. 

It  is  a  rule  of.  the  common  law,  th&t  where  a  mere  naked 
power  is  conferred  upon  two  or  mose,  as  a  matter  of  personal  trust 
and  confidence,  without  any  prorision  to  the  effect  that  a  less 
number  may  ezeeufe  it>  such. power  must  be  executed  by  all  jointly; 
and  there  is  no  surviyorship.  (Co.  Litt  112  b;  10  Pet  564;  2 
Humph.  879.) 

'  This  was  cured  by  the  Statute  of  Henry  8,  Chap.  4,  which  pro- 
vided that,  when  part  of  the  executqrs^fusj^d  to  take  upon  him- 
self or  themselves  the  administration,  etc.  then  a  sale  by  those 
i^ho  do  act  should  be  good. 

.  Under  the  Statute  of  Henry  8,  a  mere  neglect  to  act  has  been 
held  to  be  a  refusal.  (4  Munf.  345;  4  Yerger,  16;  1  Bat  &  Dev. 
889;  2  Green,  N.  J.  383.) 

Our  statute  goes  further  still.     (Comp.  Laws,  382,  Sec  47.) 

The  doctrine,  however,  in  regard  to. the  execution  of  powers  of 
sale  contained  in  wills  has  no  application  to  the  case  at  bar. 

The  sale  was  not  made  under  power  given  by  the  will  of  Juana 
Sanchez  de  Pacheco.    It  was  made  pursuant  to  Uie  decree  of  the 
'Probate  jConrt 
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Jtfln  Cfmrey^  for  B0q)ondeiit    • 

I.  The  papen  ofiefed  in  evidenee  by  plamtiff,  purporting  to  be  a 
«opy  of  an  eapediente  were  pioperly  excluded.. 

It  is  questionable  whether  an  txptiienU  is  a  public  record  in 
any  kgalr  sense.  If  it  be  a  public  record  it  is  of  a  mixed  nature, 
partaking  both  of  a  public  and  private  character.  (1  Staric.  Et« 
100 ;  1  Greenl.  Ev.  Sec.  474.)  In  which  case  it  cannot  be  adduced 
hj'  a  party  in  support  of  bis  claim  against  a  stranger.  (1  Greenl. 
Ev.  Sec  493;  Bighlqnd  Twnpihe  Co.  t.  McKean,  10  John.  154; 
Rexv.  Mothenalh  1  Stra.  98.) 

The  word  ^' record''  imports  something  of  more  permananca 
than  the  deposit  of  papers  in  the  form  of  an  expedienie  in  a  public 
office. 

Books  of  publix)  offices,  journals  of  legislatiye  bodies^  and  oflB* 
cial  registers^  are  of  the  character  of  puUic  records  which,  by  the 
common  law^  are  admissible  as  competent  evidence  of  the  facts 
they  contain.  (1  Oreenl.  Ev.  493.)  But  they  must  be  accom* 
panied  by  proof,  that  they  come  from  the  proper  repository.  (Id. 
Sec«  485;  1  Stark.  Ev.  158, 183.) 

Where  the  nature  of  the  case  admits,  some  proof  must  be  givea 
of  some  act  done  in  reference  to  the  documents  oflered  in  evi- 
dence, as  a  further  proof  of  their  genuineness.  (1  QreenL  Bv. 
Sec.  143.) 

The  expedienie,  a  copy  of  which  was  offered  by  defendant  aa 
primary  evidence^  was  not  preserved  in  the  form  of  a  record,  bat 
merely  in  the  form  of  a^deposited  manuscript  without  even  an  in- 
dorsement thereon  or  an  entry  thereof  to  indicate  when  the  same 
was  deposited. 

The  document  purporting  to  be  a  grant  made  by  Gtevemor 
Figueroa  to  Juana  Sanchez  de  Pacheco,  a  copy  of  which  the  plain- 
tlS  aUeges  he  offered  in  evidence,  falls  under  the  rule  by  which 
the  cwtpetency  of  the  expedienie,  as  evidence  per  se,  shall  be  ad- 
judged; because  sudi  grant  or  copy  thereof,  attached  to  the  expe^ 
dienU  was  not  preserved  in  any  book  of  record. 

The  copy  of  the  grant  offered  on  the  part  of  the  plaintiff  re- 
quires that  it  shoidd  be  noted  or  registered  in  the  corresponding 
0^  iMTpper  book;  yet  it  was  not  pretended  on  the  trial,  nor  did  it 
appear  by  fte ' certificate  of  the  Surveyor-Oenecal,  that  tiie  copy, 
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produced  was  from  any  book  or  regifter.  (United  Bfdtes  r.  (7am- 
huston,  20  How.  61.) 

The  copy  of  the  pretended  grant  was  a  copy  of  the  copy  an^ 
nexed  to  the  expedifitite,  A  grant  when  made  by  the  Qovernor 
was  delivered  to  the  grantee,  and  sometimes  a  copy  thereof  was 
annez^  to  the  expedienU,  bnt  this  was  not  invariably  the  prae* 
tice;  and  such  copy  did  not  properly  constitute  a  part  of  the  esp- 
pediente. 

The  originals,  of  which  the  papers  offered  in  evidence  pur- 
ported to  be  copies,  would  not,  if  produced,  have  been  evidence 
per  86  of  the  matters  therein  contained;  but  proof  of  the  genuine- 
ness of  sudi  originals  would  have  been  required.  (1  Stark.  Ev. 
151,  152.) 

The  rule  of  evidence  established  by  the  authorities  cited  on 
behalf  of  Appellant  in  relation  to  the  proof  of  exemplifications 
of  the  class  of  documents  and  records  mentioned  in  those  anttiori- 
ties,  is  not  controverted.  The  answer  is  that  an  expedUnU 
and  Mexican  grant  do  not,  nor  do  either  of  them,  fall  wiUiin  any 
rule  there  mentioned.  There  is  no  great  seal,  or  seal  of  a  Court 
of  record,  importing  verity  of  the  document  or  record  sought  to 
be  given  in  evidence. 

II.  The  evidence  of  the  ezistenoe  of  a  grants  delivered,  on 
behalf  of  the  Mexican  nation,  to  Juana  Sanchez  de  Pacheoo,  em- 
bracing the  land  in  controversy,  was  slight  and  unsatisfactory; 
and  the  evidence  of  the  loss  of  such  grant  was  insufficient  (1 
Oreenl.  Ev.  Sec.  558.)  But  before  any  evidence  can  be  given  of 
the  loss  of  a  written  instrument  it  must  appear  that  sneh  instru- 
ment existed.     (1  Greenl.  Ev.  Sec.  549.) 

III.  The  evidence  of  the  genuineness  of  the  aOeged  existing 
expediente,  and  copy  of  the  grant  thereto  annexed,  by  the  pro- 
duction of  a  traced  copy  thereof,  with  the  testimony  of  a  wit- 
ness that  he  had  on  a  former  occasion,  at  the  Surveyor-General's 
office,  examined  the  signatures  of  the  various  persons  signed  to 
the  several  documents  composing  sueh  expediente,  and  fliat  sndi 
signatures  were  genuine,  was  insuffici^it  and  incompetents 

Before  secondary  evidence  can  be  given  of  a  deed  or  oflnr  in- 
strument of  writing,  a  proper  cause  therefor  should  be  assigned; 
no  such  cause  was  assigned  on  the  triaL    For  an^t  that  ^h 
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peaxed,  the  custodian  of  the  origin&ls  could  have  been  compelled 
by  subpcena  duces  tecum  to  have  produced  them.  If  the  originals 
could  not  have  been  removed  from  their  repository,  still,  they 
could  have  been  proven  by  the  depositions  of  witnesses  at,  or 
convenient  to,  the  office  of  the  Surveyor-GeneraL  Defendant 
had  a  right  to  inspect  the  originals. 

1st.  In  order  that  he  might  be  enabled  to  crosfr^xamine  the 
witness  understandingly  in  relation  thereto,  and  especially  as  to 
the  question  of  their  genuineness. 

2d.  In  order  that  he  might  impeach  them  by  showing  that 
they  were  fraudulent  and  voidi  (1  Greenleaf's  Ev.  Sec.  446; 
Stark.  Ev.  96.)  The  defendant  insists  that  he  had  the  right  to 
see  the  paper,  and  also  the  writing  and  stamps  constituting  the 
original  docum^its;  from  all,  or  from  *Bome  portion  of  which,  it 
might  have  appeared  that  the  originals  were  fabrications  for  un- 
lawful and  sinister  ends. 

-  The  Appellant's  counsel  not  only  relies  upon  the  ground  that 
the  copies  offered  in  evidence  were  exemplifications  of  a  record, 
but  that  they  should  have  been  admitted  as  sworn  copies. 

The  law  requires  the  best  evidence  of  which  the  nature  of  the 
thing  to  be  proved  is  capable.  If  the  best  evidence  cannot  be 
obtained,  the  next  best  in  degree  should  be  produced.  '^Exem- 
plifications,'* says  Ch.  Baron  Gilbert,  "are  of  better  credit  than 
any  sworn  copy.''  (Gilbert's  Ev.  14;  10  Mod.  126.)  If  the  origi- 
nal, or  the  record  thereof,  itself,  would  not  be  evidence,  a  sworn 
or  certified  copy  would  not.  (Kerns  v.  8wope,  2  Watts,  76;  Winn 
V.  Patterson,  9  Peters,  676,  677.) 

Before  a  copy  can  be  given  in  evid^ice,  it  should  appear  that 
the  witness  by  whom  it  is  to  be  proved  such,  had  compared  it 
with  the  original,  in  the  mode  prescribed  by  law.  (1  GieenL  Ev. 
Sees.  506,  264,  566,  566.) 

The  copy  of  the  alleged  grant  sought  to  be  proved  by  Salvio 
Pacheco,  was  but  a  copy  of  a  copy.  A  copy  of  a  copy  is  not 
admissible,  whatever  be  the  mode  of  its  autihentication.  (Whit' 
acre  v.  Mcllhany,  4  Munf.  810;  Morris  r.  Venderen,  1  Dall.  65; 
Gilbert's  Ev.  9.) 

lY.  The  exemplifications  of  the  decrees  of  the  Board  of  Land 
Oemmiasioners,  and  of  tiie  United  States  Dirtiiet  Coort,  were 
properly  rejected. 
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all  cases  to  make  and  exhibit  an  inventory  of  the  personal  estate, 
within  six  months  after  the  grant  of  administration.  And  with- 
out any  reference  to  that  prorision,  he  mnst  accompany  his  j.eti- 
tion  for  a  sale  of  land  by  an  account  of  the  personal  estate  and 
debts^  as  far  as  he  can  discover  the  same.  If  the  general  inven- 
tory had  been  previously  filed,  and  there  was  no.  account  beyond 
a  reference  to  that  document,  it  would  not,  I  think,  be  sufficient, 
and  the  order  to  sell  could  not  be  supported.  1  have  already 
remarked  that  the  requirement  of  an  account  is  wholly  inde- 
pendent of  that  relating  to  the  inventory;  the  one  must  be  fur* 
nished,  although  the  other  may  be  on  file.  Therts  is  good  rf  aa;;ij 
for  such  a  rule.  The  administrator,  before  the  application  for  a 
sale,  may  have  discovered  personal  estate  of  the  intestate,  of 
which  he  had  no  knowledge  at  the  time  the  inventory  was  tiled; 
debts  due  the  intestate,  which  were  deemed  bad  at  the  time 
of  making  the  inventory,  may  have  proved  available,  either  in 
whole  or  in  part,  and  property  which  was  appraised,  may  have 
advanced  in  value.  It  is,  therefore,  proper,  as  well  as  n  plain 
requirement  of  the  statute,  that  there  should,  ia  all  cases,  be  an 
aocoimt  at  the  time  of  the  application  for  a  sale  of  real  estate.^ 

This  case,  and  the  principles  on  which  it  rests^  seem  to  be  well 
supported  by  a  long  list  of  authorities,  cited  from  the  highest 
Courts  of  judicature. 

This  view  is  decisive  of  this  case  upon  the  merits.  The  plain- 
tiff, upon  his  own  showing,  having  no  title  or  right  to  recover, 
the  Court  did  not  err  in  directing  a  nonsuit;  nor  did  it  err  to 
the  injury  of  the  plaintiff  in  ruling  out  his  proof;  for,  admitting 
the  testimony  excluded,  it  gave  no  right  of  action. 

Several  other  questions  have  been  well  argued  in  the  briefs, 
but  it  is  not  necessary  to  decide  thenu 

Judgment  affirmed. 

Tebry,  C.  J.  delivered  the  following  opinion: 

I  concur  in  the  judgment  upon  the  ground  that  the  proceeding 
to  procure  the  sale  of  the  property  was  taken,  the  sale  conducted 
and  the  deed  executed  by  only  one  of  the  executors  of  the  df 
ceased,  Juana  Sanchez  de  Pacheco,  when  it  appears  that  lettei« 
testamentary  were  issued  to  two,  both  of  whom  qualified.  With 
the  last  ground  taken  in  the  opinion  oiF  my  associate  I  am  in- 
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clined  to  agree,  bat  as  the  question  is  one  of  much  interest,  and 
not  necessarily  involTed  in  the  decision  of  this  case,  I  think  it 
should  be  left  open  for  further  discussion. 


6EIGEB  V.  CLARK  et  al. 

The  gaarantor  is  entitled  to  notice  of  nonpayment. 

9igg9  ▼.  Woldo,  2  OaL  486;  Pi&rce  t.  Kmtned^,  5  CaL  18S,  affirmed. 

Appeal  from  the  Twelfth  District. 

The  note  sued  on  was  made  by  Taylor,  one  of  the  defendants, 
to  the  order  of  plaintiff.  The  guaranty,  as  stated  in  the  opinion, 
was  made  by  defendants,  Clark  ft  BecUi,  on  the  face  of  the  note, 
at  the  time  of  its  execution  by  Taylor. 

Plaintiff  appeals. 

John  Saiterlee,  for  Appellant. 

The  obligation  of  defendants  is  unconditional.  (1  Hill,  256; 
S  Id.  584;  24  Wend.  85;  2  Comst  225;  3  Kenfs  Com.  124.) 

Campbell  S  Turk,  for  Bespondents,  cited:  Riggs  t.  Waldo,  2 
Cal.  416 ;  Pierce  v.  Kennedy,  5  Id.  138 ;  Oxford  Bank  v.  Haynes,  8 
Pick.  428;  Talbot  v.  Oay,  18  Id.  534;  9  Serg.  ft  R.  198;  2  Watts, 
128;  Story  on  Promissory  Notes,  Sec.  472;  2  McLean,  21,  369, 
887;  7  Pet  118;  8  Id.  624;  23  Me.  565;  2  Taun.  206;  8  East, 
242. 

BALDwnr,  J.  ddiTered  the  opinion  of  the  Court — Tebby,  C.J. 
concurring. 

Suit  brought  on  a  guaranty  of  a.  promissory  note.  "  For  value 
received,  we  guaranty  the  payment  of  the  within  note.*'  No 
averment  of  demand  or  notice  is  made  in  the  complaint;  the 
defendants  demurred.  The  Court  sustained  the  demurrer,  and 
the  question  is,  whether  this  guaranty  is  an  unconditional  obli- 
gation to  pay  the  amount  of  the  note. 

The  authorities  are  conflicting  in  other  States,  and  the  ablest 
jurists  are  divided  in  opinion  upon  the  question.  Probably,  in 
number,  the  preponderance  is  in  favor  of  the  rule  of  conditional 
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liability,  fhoagh  it  may  well  be  quaKtioned  if  the  weight  of  argu- 
ment be  not  on  the  ottier  aide.  Bnt  early  in  fke  hiatory  of  our 
jurisprudeDcC)  it  haa  been  held  that  notice  is  neccaaaiy  in  aach 
caaes,  as  in  cases  of  indorsement,  (Briggs  v.  Waldo,  2  Cal.  486,) 
and  this  after  foil  discussion.  Subsequently,  in  PUrce  ▼.  Eer^ 
Aedy^  (6  CaL  138,)  the  same  doctrine  was  r^iffirmed.  TJnleBs  in 
cases  of  a  manifest  departure  from  what  we  esteem  the  true  and 
well  settled  line  of  deciaion,  we  are  not  disposed  to  orerrule  the 
solemn  decisions  of  the  Court,  for  a  long  time  acquiesced  in,  and 
which,  probably,  have  furnished  standards  by  which  the  con- 
tracts and  buainess  of  the  State  haTe  been  regulated. 
Judgment  afBrmed. 


CASES   DETERMINED 


THE  SUPREME  COURT 

JULY   TERM,    1859. 


THE  PEOPLE  •.  KEBNAW, 

Iv  a  erlmliuil  case.  It  th«  Caurt  balow   lmp«i»   opoB   cooMel,   afftlnit   tMU 

consent,  a  limitation  of  time  for  argument  before  the  lury.  It  1e  done  at  the 
riak  of  a  new  trial.  If  It  be  tbown  by  the  oneontradictcd  afldarlts  of  ttaa 
counsel,  that  the  prisoner  was  deprfyed,  by  the  limitation,  of  the  oppor- 
tunity of  a  full  deteaae ;  for  tbla  le  hla  eonetltntlonai  right,  wlthovt  whttfa 
he  cannot  be  lawfully  conytcted. 
Courts  have  a  large  diecretlon  over  the  eoadnct  of  praeetdlnga  before  them, 
and  may  limit  counsel  to  reasonable  time.  But  la  capital  eaaea  thia 
fbonld  be  done.  If  at- all.  only  In  very  eztraordlDary  and  pocnllar  laalaMaai 

Appeal  from  the  Fifteenth  Difltrict 
For  facts  see  opinioiL 

Baldwin^  J.  delivered  the  opinion  of  the  Conrt  —  Tbbst,  C.  J. 

concurring. 

The  defendant  was  oonricted  of  the  crime  of  mnrder  in  the 
first  degree^  and  now  appeals  from  the  judgm^it 

Without  noticing  oiher  errors,  it  is  sufficient  for  the  disposi- 
tion of  this  case  to  consider  a  single  point  made  by  the  prisoner's 
counsel. 

The  bill  of  exceptions  states: 

csiii 
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'^And  be  it  further  remembered  that»  on  the  trial  of  said  canae 
the  Court,  before  the  oounsel  commeikced  their  ar^^oment  and 
after  the  evidence  was  closed,  ruled  that  each  counsel  in  the 
case  should  be  restricted  to  an  hour  and  a  half  in  making  his 
argument  to  the  jury,  to  which  ruling  of  the  Court,  defendant^ 
by  his  counsel,  then  and  there  duly  excepted,  on  Ihe  ground  that 
there  was  na  rule  of  the  Court,  nor  ever  had  been  any  rule 
of  the  Court,  established,  restricting  counsel  to  any  particular 
length  of  time  in  the  argument  of  a  criminal  case  before  a  Jury ; 
and  on  the  ground  that  the  evidence,  so  far  as  proving  the 
charge  against  defendant  laid  in  indictment  was  concerned,  was 
altogether  circumstantial  and  presumptive,  and  very  voluminous, 
being  the  evidence  of  some  fourteen  different  witnesses,  many 
of  whom  were  examined  at  great  length,  so  that  that  length  of 
time  would  be  quite  insufficient  for  coimsel  for  defendant  to  do 
their  client  full  and  ample  justice  in  the  argument  of  said  cause. 
The  Court  overruled  the  objection,  and  the  defendant,  by  his 
counsel,  then  and  there  excepted. 

And  be  it  further  remembered  that,  on  the  trial  of  said  eauae, 
when  C.  F.  Lott,  one  of  defendant's  counsel,  had  argued  said 
cause  to  the  jury  an  hour  and  a  half,  (the  time  allowed  by  the 
ruling  of  the  Court,)  and  was  etopped  by  the  Court,  that  he,  said 
C.  P.  Lott,  one  of  defendants  counsel,  moved  for  further  time  in 
which  to  finish  his  argument  to  the  jury,  stating  as  a  reason 
therefor  that  he  had  not  had  8u£Scient  time  to  answer  all  the 
arguments  of  the  counsel  for  the  people,  who  opened  the  argu- 
ment to  the  jury,  and  had  not  had  time  to  do  justice  to  his  client 
in  the  argument  of  the  cause  by  noticing  all  the  circumstancea 
and  evidence  connected  with  the  case  —  which  motion  the  Court 
then  and  there  overruled,  and  to  which  ruling  of  the  Court  the 
defendant,  by  his  counsel,  then  and  there  duly  excepted/* 

Afterwards,  on  motion  for  a  new  trial^  the  counsel  for  the 
prisoner  filed  affidavits  as  follows: 

''State  of  California,  County  of  Butte  —  District  Court,  Fif- 
teenth Judicial  District: 

The  People  v.  Keenan,  charged  with  murder.  Charles  F. 
Lott,  being  duly  sworn  says,  that  he  is  one  of  the  counsel  for 
defendant  in  this  cause,  that  in  the  argument  of  said  cause  to 
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the  jury,  he  was  limited  to  one  hour  and  a  half;  that  at  the  ex- 
piration of  said  time  he  wished  to  proceed  witli  the  argument 
further  to  the  jury,  and  that  the  Court  would  not  allow  him  to 
do  so  unless  the  further  time  should  be  taken  from  the  allotted 
time  of  this  colleague,  which  affiant  refused  to  do. 

That  it  was  utterly  impossible  to  present  a  full  and  fair  argu- 
ment of  the  cause  of  defendant  to  the  jury  in  that  time,  there 
being  fourteen  witnesses  exkmined,  and  the  testimony  being 
voluminous  and  all  circumstantial,  and  that  he  belieTCS  the  case 
of  defendant  was  prejudiced  by  said  rule  of  the  Court,  made  after 
the  evidence  was  dosed  to  the  jury. 

Chas.  p.  Lott. 

Subscribed  and  sworn  to  before  me  this  Sltt  December,  1858. 

M.  H.  Darrach^ 
Clerk  District  Courts  Butte  County,  California.'' 

^  State  of  California,  County  of  Butte  —  Fifteenth  Judicial 
District  Court,  November  Term,  1858: 

The  People  of  the  State  of  Gdifomia  v.  H.  Keenan.  Thomas 
Wells,  being  duly  sworn,  •  says,  that  at  the  recent  trial  of  de- 
fendant in  the  above  entitled  cause,  he  was  one  of  said  defend- 
ant,  Eeenan's,  counsel;  that  by  the  ruling  of  the  Court,  restrict- 
ing counsel  of  defendant  to  one  hour  and  a  half,  he,  affiant,  vnif^ 
deprived  of  noticing  several  important  pointa  of  the  evidence, 
and  many  of  the  material  facts  and  circumstances  in  the  case, 
that  the  same  were  evidence,  facts,  and  circi^mstances,  which 
affiant  verily  believes  that  it  was  his  duty  to  have  noticed  in  the 
argument  of  said  cause,  if  he  had  had  an  opportunity  of  so  doing; 
and  affiant  further  states  that  many  points  —  material  ones  — 
were  presented  to  the  jury  in  said  cause  by  the  evidence  and  artru- 
ments  of  the  Prosecuting  Attorney,  which,  in  the  limited  time 
allowed  by  the  ruling  of  the  Court,  he  cpuld  not  notice,  review, 
answer,  or  explain,  to  the  jury,  and  that  affiant  verily  believes 
that  thereby  the  rights  of  his  dient,  Hubert  Keenan,  were  preju- 
diced. 

Thomas  Wellb. 

Sworn  and  subscri^fH^  t^  Wore  me,  this  Dec.  Ust,  1858. 

M.  H.  Dabraoh, 

Clerk,*'  elo^ 
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Nothing  appeaiB  upon  the  record  eontndiotiag  fha  fseb  le- 
eited  in  these  affidaviis. 

We  do  not  dispute  the  right  of  the  Diatrict  Judge  to  eontcol 
and  direct  the  proceedings  of  the  Court,  so  that  the  time  be  not 
wasted  in  arguments^  disputes^  and  coxitentiona,  having  no  ten- 
dency to  l)ring  about  a  fair  and  legal  dispositiaa  of  judicial  boai- 
nese.  An  enlarged  discretion  must  necessarily  be  giTen  him 
over  this  subject;  and  we  should  ci^rtainly  with  great  reluctanoe 
disturb  the  exercise  of  that  discretion  in  any  giren  case.  Nor 
do  we  here  question  the  right  of  a  District  Judge  to  limit  oomir 
sel  to  a  reasonable  time  in  tiieir  argmnenta  to  the  jury,  thoi]^ 
from  the  danger  to  which  this  power  is  exposed,  it  is,  perhapa^ 
better,  if  ever  done  at  all  in  capital  cases,  that  it  should  only  be 
done  in  very  extraordinary  and  peeoliar  instances.  It  ia,  tm- 
questionablj,  a  constitutional  privilege  of  the  accused  to  be  fully 
heard  by  hid  cooneel.  An  opportunity  must  be  afforded  him  tar 
full  and  complete  defense;  and  it  is  very  difficult  for  a  Judge  to 
determine  what  effect  a  given  line  of  argument  may  have  upon  a 
jury,  of  some  one  of  them,  or  what  period  may  be  necessary  to 
enable  counsel  to  present,  in  the  aspect  deemed  bv  them  import- 
ant, the  case  of  their  client.  The  minds  of  men  are  so  differ- 
ently constituted,  that  one  advocate  may  require  much  more 
time  for  the  statement  and  elaboration  of  his  views  than  an- 
other. These  observations  apply  with  particular  force  to  cases 
depending  upon  circumstantial  testimony,  wliere  law  and  fact 
are  so  intimately*  blended  that  it  is  frequently  necessary  to  ar- 
gue the  law  to  the  jury  in  connection  with  matters  of  proof.  It 
is  impossible  to  deny  that,  if  the  constitutional  privilege  of  bein|E 
heard  by  counsel,  be  allowed  at  all,  it  must  be  so  admitted  as 
that  the  prisoner  may  have  the  benefit  of  a  complete  discusaiou 
of  all  the  inatters  of  law  and  evidence  embraced  by  the  case.  In 
this  instance,  the  Court  limited  the  time  for  the  argument  agatnat 
the  prisoner's  consent:  at  the  expiration  of  tliat  time,  file  ooun- 
sel  applied  for  an  extension  of  it;  and  the  affidavits  of  ooonael 
of  respectability  and  standing  show  that  they  were  prevented 
by  this  restriction  from  a  full  and  fair  defense  of  tiieir  dient; 
and  this  showing  is  fortified  by  the  nature  of  the  case,  and  &e 
large  mass  of  testimony  before  the  jury. 

The  Court  below  erred  in  refusing  to  grant  the  mm  triaL    If 
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it  impoees  a  limitation  of  time  npon  cmuad  against  their  con- 
aenty  this  mnst  be  done  at  the  tiak  of  a  new  trials  if  it  be  shown 
by  imcontradicted  affidarits  that  the  prisoner  was  deprived  bj 
the  limitation  of  the  opportmilty  of  a  full  defense:  for  this  is 
his  oonstitntional  rights  without  whieh,  he  caimot  be  lawfully  con- 
▼icted. 
Judgment  xefetMd^  and  cause  remanded  for  a  new  triaL 


PBADBB  V.  GBIM  ft  OOOPBB. 


-  tend  belDg  flTOu  an  ordor  wmt  aaSe  to  •how  tnm  (^og.  asth> 

why  ao  liijiinctloii  ahooM  not  lisao.  A  rMtimminff  order,  **Ib  Cho  v^^ctan- 
tlme,*'  was  Isaued.  The  eaae  was  continued  until  Oct.  lOtjL  when,  on  near- 
faig,  the  order  waa  dlaeolTed,  Injnnctloo  denied,  and  atilt  dlaaiMed  Action 
on  the  bond.  Bald,  that  the  reatralning  order  emhraeea  the  time  between 
Ita  issuance  and  the  hearing,  and  that  damagea  may  be  bad  bayonO  Aug. 
SOth. 
Oaonael  feea  for  diaaolring  thia  order  are  recoyerable  on  the  bani.  And  thl% 
thofogh  tha  tea  waa  paid  after  Aqgnat  2ath»  profftdea  the  wftear  wan 
before. 

Appbal  from  the  Sixth  District 

The  case  is  stated  by  the  Court  The  Court  below,  baring 
ruled  out  all  evidence  of  damage  after  August  SSth,  nonsuited 
plaintiff.  The  rulings  wiU  be  understood  by  reference  to  the 
brief  of  Appellant     Plaintiff  appeals. 

Bmith  A  Hardy,  for  Appellant 

1st  The  restraining  order  was  eontfaiued  from  time  to  time 
in  the  Court  below^  and  the  sureties  were  responsible  during  its 
continuance. 

2d.  The  Court  below  erred  in  exehiding  evidence  of  the  pay- 
ment of  counsel  fees  for  the  dissolving  of  the  injunction.  {Ah 
Thaie  v.  QuanWm  et  al  8  Cal.  217.) 

8d.  The  Court  below  erred  in  ruling  as  matter  of  law  that  the 
restraining  order  terminated  on  the  29th  day  of  August,  1856, 
and  was  not  in  force  after  that  time.  The  order  to  ahow  cause 
at  that  time  was  to  bring  the  restrained  parfy  into  Court  and 
the  party  was  in  Court,  and  under  control  of  the  restraining  order 
until  discharged  or  relieved  by  order  of  the  Court 

E.  Cook,  for  Bespondent  Grim. 
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The  defendants  weie  sureties.  The  only  question  is,  what  did 
the  sureties  undertake?  Simply  to  be  responsible  for  any  dam- 
ages that  might  accrue  up  to  the  day  to  show  cause  why  an  in- 
junction should  not  issue.  A  surety  is  only  liable  according  to 
the  strict  letter  of  his  undertaking.  {McOovemy  et  ol.  v.  State 
of  Ohio,  20  Ohio,  93,  and  cases  cited.) 

Again :  The  statute  does  not  provide  for  an  undertaking  upon 
an  order  to  show  cause.  (Pr.  Act,  Sec.  116.)  And  this  cannot 
be  enforced  as  a  conmion  law  agreement.  Besides,  unless  au- 
thorized by  statute,  it  being  an  undertaking  to  pay  the  debt  or 
obligation  of  another,  should  express  the  ooosidenttion. 

The  plaintiff  was  not  entitled  to  counsel  fees  for  dissolving 
injunctioiu  There  was  nothing  to  be  dissolved.  The  tempo- 
rary ordur  granted,  expired  by  its  own  limitation.  The  order 
staying,  etc.  until  that  time,  was  not  a  question  after  it  was 
grant4Hl. 

^  Again:  Another  undertaking  was  required  and  given  before 
the  motion  for  an  injunction  was  argiied,  and  by  different  sure- 
ties. 

It  is  not  alleged  that  any  counsel  fees  were  paid  to  procure 
the  dissolution  of  an  injunction,  but  merely  to  defend  the  suit 
upon  its  merits. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tbbby,  C.  J. 
concurring. 

The  defendants  are  sureties  on  an  imdertaking,  executed  to 
procure  for  one  White  a  temporary  injunction  restraining  the 
plaintiff  from  transferring  or  disposing  of  certain  property,  etc 

The  Judge  made  an  order  in  this  form:  "  On  filing  the  com- 
plaint -in  this  cause,  and  bond  in  the  sum  of  one  thousand  dol- 
lars, let  the  defendants  show  cause  before  this  Court  on  Friday 
next,  the  29th  August,  1856,  at  the  opening  of  the  Court  on  that 
day,  why  an  injunction  should  not  issue  in  accordance  with  the 
prayer  of  the  complaint ;  and  in  the  meantime  let  an  order  issue 
restraining  the  defendants,  as  prayed  for  in  said  complaint.^' 
The  order  issued,  after  reciting  these  matters,  and  the  citation 
to  appear  on  the  29th  August,  proceeds:  *' In  ike  meantime  you, 
the  said  Prader,  are  enjoined,'*  etc. 

The  undertaking  was  made  by  defendants  to  Joseph  Prader, 
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William  A.  Prader^  and  Prescott  Bobihson  (Receiver)^  and  after 
reciting  the  iacts,  ia  Gonditioned  generally  to  pay  damagea. 

The  case  was  continned,  nothing  having  been  done  by  the 
Goort  in  reference  to  thia  preliminary  order  of  injunction  until 
the  20th  September,  when,  upon  a  showing  by  the  plaintiff  here^ 
the  Court  required  a  new  bond  of  White,  in  the  penalty  of  two 
thousand  five  hundred  dollarsj  whieh  was  given,  with  new  sure- 
ties. 

On  the  10th  October,  afterward,  the  Court  dissolved  the  re- 
straining order,  and  the  motion  of  White  for  injunction  was  de- 
nied. On  the  27th  of  the  same  month  White's  suit  was  dia- 
missed. 

The  damaged  complained  of  are  for  injury  sustained  by  the 
plaintiff  between  the  giving  of  the  first  and  second  bond;  and 
plaintiff  insisted  that  he  was  entitled  to  recover  damages  after 
the  day  set  for  the  hearing  of  the  motion  for  this  preliminary  in- 
junction, viz. :  29th  August,  1856,  and  also  for  an  Attorney's  fee 
for  procuring  the  injunction  to  be  dissolved. 

The  first  question  turns  on  the  meaning  of  the  order,  for  the 
undertaking  is  broad  enough  to  cover  these  damages,  unless  re- 
strained by  the  order.  The  order  did  not  q)end  its  force  on  the 
day  set  for  the  hearing.  The  restraint  was  not  designed  to  be 
limited  by  a  date,  but  by  an  event  The  order  was  made  to  give 
the  Court  an  opportunity  of  acting  on  the  application,  and  to 
keep  the  property  in  litigation  within  the  power  of  the  Court 
until  it  did  so  act. 

The  language  of  the  order  is  not  that  the  defendant  be  re- 
strained in  the  meantime,  but  in  the  meantime  let  an  order  issue 
restraining,  etc.  If,  however,  this  were  the  language,  the  proper 
meaning,  probably,  would  be,  that  the  interim  spoken  of  was  de- 
signed to  embrace  the  period  intervening  between  the  date  of 
the  mandate  and  the  hearing  of  the  application.  If,  from  any 
cause,  the  Judge  took  no  order  on  the  29th  August,  the  defend- 
ant could  not  have  removed  the  property.  If  this  be  the  true 
construction  of  this  order,  as  we  think  it  is,  the  Court  erred  in 
refusiiig  to  permit  the  plaintiff  to  prove  damages  beyond  the 
29th  Auguat 

If  the  oounael  fee  were  for  procuring  the  dissolution  of,  and 
defending  against,  thia  order,  that  is  a  ground  of  ''recovery" 
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irithiii  the  meaning  of  the  undertakiiig;  and  this  though  the 
actual  payment  of  the  money  were  beyond  the  time  Kmitedj  if 
the  retainer  were  before.    (3  Cal.  817.) 

But;  for  the  first  error  aestgnedy  the  judgment  sMisk  be  levened 
uid  cause  remanded. 


PRADEB  t.  PUBEETT  e<  O. 

BfMH  tf  a  Chancellor  has  no  power,  under  the  116th  Seetloa  of  the  PftetSce  Act* 
to  require  an  undertaking  npon  the  laeoanee  of  the  reatratntac  ofdar,  stSIlt 
haying  taken  jurisdiction  of  the  general  aubject  of  litigation,  he  has  powoiw 
aaide  from  the  atatnte,  to  order  aueh  undertaktag;  or  to  BMthe  aay  other 
order  In  the  progreaa  of  the  case,  for  the  furtherance  of  the  ohjeetn  «f  Cke 
UtlgatioB,  and  the  proteetloB  of  Its  enhjeet  natter* 

An  undertaking  In  such  case,  reciting,  that  It  Is  made  to  pnrsuanee  of  the 
order  of  Court  requirtaig  a  bond  In  the  suit  to-  whi^  a  insUalntog  etehr  wee 
already  In  force,  sufflcTently  expresses  a  consideration.  The  oracr  fkpr  tta« 
bond  and  the  undertaktog  must  be  taken  togetbes*. 

^nie  pendency  of  a  suit  between  parties  at  the  time  of  Issuing  a  restralnliig 
order,  is  sufficient  to  give  the  Court  Jurlsdlcttoa  te.lesne  the  ovder.  AeA  tiM 
regularity  of  Its  exerdae  cannot  be  coltoterally  Impeached. 

Where  there  are  several  obligees  in  such  an  undertoldng  proielatog  to  pay 
*'  said  parties  enjoined,"  etc  suit  may  be  brought  to  the  nams  «f  eat  atoMw 
if  be  be  beaefldally  entltted  to  tlie  fmito  «f  tbs  leeseeiy.  ' 

etMunere  y.  Foriah,  (10  Cal.  860,)  affirmed. 

Abpbal  from  the  Sixth  Diatriet 

August,  1856^  Ami  M.  White  obtained  a  reetraining  order  frcxm 
the  Sixth  District  Court,  in  a  suit  by  her  against  plaintiff,  Joseph 
Prader  and  Prescott  HobinsoxL  Tliia  order  waa  issued  by  tiie 
Judge,  before  complaint  filed,  in  a  usual  form,  thus  :  ''On  filing 
the  complaint  in  tihis  cause,  and  bond  in  the  sum  of,  etc  let  de- 
fendant show  cause,  etc.  why  an  injunction  should  not  issue,  and 
in  the  meantime  let  an  order  issue  restraining,"  ete.  Upon  the 
hearing  of  the  rule  against  defendants,  made  at  the  same  time, 
to  show  cause  why  an  injunction  should  not  issue,  the  District 
Court  made  an  order  requiring  said  Ami  White  to  file  a  new 
bond  in  the  sum  of  twenty-fire  hundred  dollars  in  said  cause. 
The  complaint  in  this  suit  then  ayers,  that,  *^  pursuance  of 
which  order,  and  in  consideration  of  the  continuance  of  the  re- 
straining order  aforesaid,  the  defendants,  J.  H.  Purkett  and 
Mark  Sheldon,  on  the  part  of  said  Ami  M.  White  in  the  suit 
fiforesaid,  executed  a  bond  in  words  and  figures  aa  foflowi^  to 
wit: 
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*  Distriet  Ckmrt  of  the  Sixth  Judidtl  Distriet: 

Ami  M.  WkiU  t.  Joseph  Prader  ei  al. 

Whereas,  by  an  order  of  Oonrty  made  on  the  Mfli  day  of  Sep- 
tember,  1856,  the  plaintifl  was  required  to  file  a  bond  in  the  sum 
of  twenty-fire  hundred  dollars  in  this  suit,  wherein  was  granted 
an  injunction  order  restraining  and  enjoining,  Wm.  A*  Prader 
and  P.  Bobinson,  Bee.  etc.  now  th^rafore,  we  the  undersigned, 
residents  of  the  county  of  San  Francisco,  in  considerati<m  of  tlie 
premises  and  of  the  issuing  of  the  said  injunction  orders,  do 
jointly  and  sererally  undertake,  in  the  sum  of  twenty-fiTe  hun- 
dred dollars,  that  the  said  plaintiil  will  pay  to  the  said  parties 
enjoined  such  damages,  not  exceeding  the  said  sum  of  twenty- 
fiye  hundred  dollars  as  said  party  may  sustain  by  reason  of  said 
order  of  injunction,  if  the  said  IKstrict  Court  finally  decide  that 
the  said  plaintiff  was  not  entitled  thereto.  Dated  this  89th  of 
-September,  1856. 

(Signed]^  J.  H.  Pubkett, 

Mask  Sheldon* 

The  complaint  furthet  aters,  that  Joseph  Prader  and  Bobin- 
son,  two  of  the  obligees  in  the  bond,  were  nominal  parties  to 
the  suit,  the  entire  interest  being  in  the  plaintifl  herein. 

Defendants  demurred  for  defect  of  parties,  and  want  of  facts 
to  constitute  cause  of  action.  Demurrer  sustained,  and  final  judg- 
ment for  defendants.    Plaintifl  appeals, 

Hoge  d  Wilson,  for  Bespondents. 

1.  This  action  is  not  on  the  usual  undertaking  axeented  on 
proctiri&g  an  injunction  in  pursuance  of  See.  115  of  the  Praetioo 
Act 

2.  No  injunction  was  ever  issued,  but  only  an  order  to  show 
<!ause  why  an  injunction  should  not  issue,  and  in  tiie  meantime, 
there  was  a  restraining  order  imder  Sec  116  of  the  Practice  Act. 
The  statutp  makes  no  provision  for  any  undertaking  under  this 
-section. 

3.  The  instrument  sued  on  has  no  seal  —  is  no  bond  at  all  —  it 
is  a  ttiere  eommon  law  simple  oontracty  and  must  be  tested  by 

.  the  law  afiplicakle  to  such  contracts.  It  has  no  I^gal  considera- 
tion on  its  face.  That  form,  if  under  seal^  might  be  good,  the 
iseal  importing  a  oonsidaration.    li,  in  pursuance  of  tha  statute, 
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it  might  draw  force  and  validity  from  it,  as  it  stands  it  is  a  mere 
nude  pact  on  its  face.  The  oomplaint  shows  no  consideration 
sufficient  to  bind  these  defendants  outside  of  the  face  of  the  in- 
strument. 

4.  The  defendants  being  sureties,  **  have  a  right  to  stand  upon 
the  very  terms  of  their  contract''  (MUler  v.  Stewart,  9  Wheat 
680;  Chitty  on  Cont  6ZK.)  The  terms  of  the  undertaking  and 
its  plain  meaning  as  a  common  law  simple  contract  (if  a  con« 
tract  at  all,)  are  to  pay  all  the  defendants  in  the  original  suit 
such  damages  —  that  is,  joint  damages — as  they  might  sustain  by 
reason  of.  that  restraining  order.  There  were  three  obligees.  This 
action  is  only  brought  by  one  of  the 'obligees,  and  it  is  allied 
that  the  other  two  suffered  no  damage. 

On  this  instrument,  no  individual  damage  to  one  is  xecovenr 
ble.  There  is  then  no  breach  of  the  instrument  It  is  not  the 
case  of  a  proper  breach,  and  the  right  to  recover  for  that  breacli 
vested  in  one  by  assignment  or  operation  of  law.  There  nerer 
was  any  joint  damage,  and  none  other  is  embraced  in  the  pLain 
language  of  the  instrument. 

This  (if  anything^)  is  a  '^  contract  for  the  payment  of  one  anm 
to  three  parties,'*  and  all  three  should  be  **  properly  joined  as 
plaintiffs."  (  Wallis  et  al.  v.  Dilley  et  al.  7  ^d.  237 ;  see,  also,  Arm^ 
sintng,  Y.Robinson,  5  Gill  &  J..  413;  Plbe  v.  Purdy,  6  Wend.  630- 
632,  and  cases  cited ;  Clover  v.  Painter,  2  Barr,  47.) 

5.  The  restraining  order  was  made  by  the  Judge  before  the 
complaint  was  filed,  and  consequently  he  had  no  jurisdiction  or 
power  to  make  it.    It  was  a  nullity. 

If  the  original  restraining  or^er  was  a  nullity,  there  was  noth- 
i])g  upon  which  a  continuance  could,  operate,  and  plaintiff  waa 
never  enjoined  or  restrained  at  all. 

Smith  dc  Hardy,  for  Appellants,  cited :  Summers  T.  Fairisk,  (10 
Cal.  347.) 

BXldwik,  J.  delivered  the  opinion  of  the  Court— Tsbbt,  C.  J. 

concurring. 


This  is  an  action  on  an  undertaking  exeented  Ib  a 
case,  pursuant  to  the  order  of  the  Judge  for  a  temponxy  ii^ime- 
tion.  ^It  is  objected  that  the  statute  does  not  {MOfide  for  aa  un- 
dertaking in  such  a  casa'    But  ^hettei^  tiys-  poiftt  to  MitaiMd 
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by  a  right  interpretation  of  the  statute  or  not,  we  think  that  as 
the  Chancellor  had  taken  jurisdiction  of  the  general  subject,  he 
had  power  to  make  this  order  as  any  other  order  in  the  progress 
of  the  case,  for  the  furtherance  of  the  objects  of  the  litigation, 
and  the  protection  of  the  subject  matter  of  it 

2.  It  is  next  objected  that  the  paper  is  void  because  expressing 
no  consideration.  But  taking  the  order  and  the.  undertaking  to- 
gether, we  think  it  does  suflBciently  express  the  consideration. 

3.  The  order  under  which  this  undertaking  was  executed  was 
made  on  the  29th  of  September,  1856,  and  we  understand  that  at 
that  time  there  was  a  suit  pending  between  the  parties  men- 
tioned in  the  complaint.  This  was  enough  to  give  the  Court 
jurisdiction  and  the  regularity  of  the  exercise  of  it  eannot  be 
collaterally  impeached. 

4.  The  suit  was  properly  brought  in  the  name  of  the  party 
beneficially  entitled  to  the  fruits  of  reooTOiy,  though  there  were 
BOTeral  obligees,  as  we  held  in  the  case  of  Summ&n  y.  Fortsh,  (10 
Cal.  860.) 

We  think  the  demurrer  was  improperly  sustained. 
Judgment  reversed,  and  cause  remanded. 

On  rehearing,  Baldwin,  J.  at  the  July  Term,  1860,  delivered 
the  opinion  of  the  Court  —  Field,  C.  J.  and  Copb,  J.  concurring. 

We  passed  on  this  case  at  a  former  term.  We  have  since  re- 
viiBwed  the  opinion,  at  the  instance  of  the  Respondent's  counsel. 
We  see  nothing  to  change  the  judgment  before  directed;  and 
nothing  in  the  points,  which  are  purely  technical,  requiring  fur- 
ther elaboration.  The  former  opinion  is  adopted  as  explanatory 
of  the  grounds  of  our  decision. 

Judgment  reversed,  and  cause  remanded. 

nm  Broumer  t.  DavU  MarUn  et  ok  U  Ctt:  Frmder  v.  OHm  d  04apm;  mie. 


GEEGORT  V.  HAYNES  rf  ol. 

iBcm  redtliiff  that  **  this  action  harlnff  been  contlnned,  tn  eonseqiieiiea  of 
tbe  dMith  of  the  plaintiff,  by  his  executor,  Samuel  Webb,  aod  the  Jury  having 
found  a  verdict  for  the  plaintiff,  it  is  now  ordered,*'  «tc  ciearly  shows  the 
■uggestlon  of  the  death  of  the  original  plaintiff,  and  a  continuance  of  the 
cause  or  a  revival  of  it,  in  the  name  of  the  executor.  At  all  events,  anj  ir- 
regularity in  this  respect  cannot  be  attacked  collaterallj. 
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A  pnre)ia8«r  of  land  mibseqaent  to  a  lolt  brought  against  hlf  v«ndon  to  qoict 
title,  and  to  a  notice  of  Ite  pendett*  flled  la  the  County  Reeorder*!  oflce,  la  a 
mere  volunteer,  who  takes  subject  to  any  decree  In  the  salt. 

This  decree  Is  conclnsivie  as  to  plalntUE,  who  was  the  ezeeator  of  deceased, 
with  general  power  under  the  will  to  sell  the  real  estate  of  his  testator, 
and  conduslTe  as  to  the  defendants  and  their  Tendeai  tha  purehaaer  hera. 

A  defendant  in  ejectment,  entering  under  a  deed  executed  by  order  of  a  Court 
of  competent  Jhrlsdictlon,  enters  under  color  of  title.  He  Is  not  a  naked 
trespasser,  and  may  set  up  an  outstanding  title  la  a  third  paraos. 

Mere  prior  possession  of  land,  cannot  preTsIl  against  the  present  pooaesaloB 
of  defendant,  Uken  under  claim  of  tatle  dtrired,  rqmlarly  or  not,  from  tha 
rightful  owner. 


Defendant  had  been  let  into  possession  under  judgment  la  aJaetasaat  h/ 
against  C.    TUls  judgment  u  afterwards  reversed.    C  sells  io  G.    BeM, 


that 


w???^^*??'-P???*!5^^°-^*,"-.^®5i*5J»  y?l*l*!??*!?F*ft.?'_ft*-^l?*5'J*'^'  fi* 


break  the  force  of  the  claim  of  G,  based  upon  the  prior 

If  an  executor,  claiming  power  under  a  will  to  sell,  and  in  1  , 

Judgment  against  C  as  above,  execute  a  deed  to  defendant,  who  takoa 
possession  thereunder,  then  defendant  can  set  up  outstaadlag  title  la  tha 
executor  or  his  testator,  as  against  C,  even  though  he  could  not,  from  de- 
fects In  his  deed,  or  want  of  power  la  the  axeoutor,  assert  tltla  iNialnat  Cho 
estate  of  deceased. 
Qaere^  whether,  under  our  statute,  an  executor  with  power  la  tha  will  to  aall 
real  estate,  may  not  sell  without  the  preliminary  proceedings  required  for  tha 
aaJa  of  real  estate  of  deceased  persons  to  nay  debu ;  and,  whsthtr  aach 
sale  would  be  a  nullity,  if  approved  by  tha  Probata  Court t 

Appeal  from  the  Fourth  District. 
The  facts  appear  in  the  opinion. 

John  Gregory,  Appellant,  in  person. 

The  positions  taken  hy  Appelant  appear  fai  the  aplBi<ni  of  llie 
Court  And^  as  authorities  were  not  dted,  it  is  not  deemed  neces- 
sary to  give  the  argument. 

Robert  C.  &  Daniel  Rogere,  for  Bespondent,  as  to  the  effset  of 
the  decree  in  the  salt  of  Wevbome  v.  Barton  £  Wife,  cited:  1  Gr. 
Ev.  Sec  528;  Harvey  v.  Richards,  2  GalL  22^;  Hibshman  r.  Ihl^ 
leban,  5  Watts,  183;  1  Salk.  276;  8  Id*  151;  8  East,  846;  JTm- 
burg  V.  Connor,  3  Com.  522;  Marsh  v.  Pier,  4  Eawle,  888,  889; 
17  Serg.  &  B.  319-324;  and  argued,  as  to  the  point,  that  the 
death  of  Wenborue  was  not  properly  suggested;  that  the  decree 
cannot  be  for  this  attacked  collaterally;  and,  further^  Ihat  there 
was  no  irregularity.     (Steams  v.  Aguirre,  7  Cal.  448.) 

The  principle  that  a  defendant  must  connect  himself  with  flie 
outstanding  title  has  nerer  been  adopted,  except  where  the  ac- 
tion is  brought  solely  upon  prior  actual  possession,  and  where 
the  defendant  is  a  mere  trespaeser.     (Bird  ▼.  LiAras,  9  Cal.  1.) 

Appellant  relies  upon  strict  title  alone. 

The  title  to  the  premises  was  m  Wenbome  befdxe  tte  alleged 
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seeond  conveyimce  was  made  by  Boston  aiid  wife  to  Calderwood, 
A8  was  conclusively  shown  by  tiie  judgment  in  the  suit  of  1F<hi- 
borne  v.  Bo$t(m  &  Wife.  (LUtleton  v.  Crtm,  3  B.  ft  C.  817.) 

Webb  having  been  pnt  in  possession  by  decree  of  Court  in 
the  ejectment  against  Calderwood,  had  both  title  and  poBsc^siou. 
The  decree  was  conclusive  (MePhergon  v.  Cunlilf,  11  Seig.  & 
R.  422 ;  Srvyder  v.  Sugdm,  6  Binn.  429.)  So  with  the  order  of 
tlie  Probate  Court  directing  the  executor  to  make  a  deed  to  C. 
C.  Webb. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  —  Tkbby,  0.  J. 

concurring. 

Ejectment  for  a  lot  in  San  Francisco.  The  complaint  sets 
foMh  a  deraigmvient  of  title  from  Hyde,  Alcalde  of  Sun  Fran- 
cisco, in  1847,  through  a  number  of  mesne  conveyances  to  the 
plaintiflv  The  answer  adsnits  the  original  source  of  title;  but 
denies  that,  on  the  dd  day  of  June,  1854,  when  one  Sarah  Boston, 
and  William  Boston,  her  husband,  conveyed  the  lot  to  one  David 
Calderwood,  they  had  title  to  the  same,  as  complaint  charges, 
and  defendants  therefore  deny  that  the  said  Sarah  and  WiUiam 
eonveyed  the  property  to  David  Calderwood.  The  plaintiff  claims 
in  his  complaint,  iiile  by  or  through  this  conveyance. 

The  answer  sets  up,  further,  that  on  the  13th  Of  February, 
1854,  William  Boston  and  Sarah  Boston,  by  their  Attorney  in 
fact,  specially  constituted,  conveyed  to  a  certain  .John  A.  Wen- 
borne  the  premises  in  question;  that  Wenbome  died  on  the  4th 
June,  1854,  leaving  a  will,  wherein  Samuel  Webb  was  left  his 
executor,  with  power  to  sell  his  estate  without  order  of  sale : 
that  on  the  25th  September,  afterwards,  Samuel  Webb  sold  this 
property  to  C.  C-  Webb,  which  sale  was  confinned  by  the  Pro- 
bate Court,  and  on  the  29th  February,  1866,  C.  0.  Webb  sold 
and  conveyed  to  defendant,  Haynes. 

The  answer  seto  up  a  further  defense:  that  on  the  18&  May. 
1854,  Wenbome,  then  being  in  life,  filed  a  bill  to  quiet  title  to 
the  premises,  in  the  Superior  Court  of  San  Frandsco.  The  bill 
was  filed  against  William  Boaton  and  wife  —  a  notice  of  1x9  pm- 
dens  wae  filed  at  the  same  time  in  the  ofiice  of  the  County  Recor- 
der.   The  suit  was  tried  <m  the day  of  October,  1864,  and 

R  verdict  rendered  for  the  plaintiffs,  and  a  de<»:ee  rendered  in 
accordance  with  this  finding. 

ToL.   Xlll.— 88 
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The  present  case  "was  tried  by  a  jury,  and  a  verdict  for  the  de- 
fendants rendered,  and  judgment  accordingly. 

On  the  trial,  divers  exceptions  were  takoi  by  (lie  plaintiff,  and 
these  constitute  the  matters  for  revision  on  appeal. 

It  will  be  observed  that  the  plaintiff,  in  deraigning  bia  title. 
shows  that  on  the  3d  of  June,  1854,  Boston  and  wife  conveyed  to 
Calderwood.  This  was  by  quitclaim  deed.  To  break  this  chain 
of  title,  the  defendants  aver  that  before  this  time,  vis:  on  the 
13th  of  February,  1854,  Boston  and  wife  conveyed,  by  their  At- 
torney in  fact,  to  Wenbome,  from  whom  the  defendants  deduce 
title,  and  the  defendants  further  assert  that  in  May,  1854,  Wen- 
bome brought  suit  to  quiet  title,  a  notice  of  lis  pendens  bein^ 
filed.    A  decree  was  rendered  in  this  suit  in  October,  1854. 

Several  objections  are  made  to  this  decree:  1.  It  is  said  that 
it  was  rendered  after  the  death  of  Wenbome,  and  is  therefore 
void.  We  do  not  understand  the  rscord  as  showing  this  fact 
The  decree  is:  "This  action  having  been  continued,  in  conse- 
quence of  the  death  of  the  plaintiff,  by  his  executor,  Samuel 
Webb,  and  the  jury  having  found  a  verdict  for  the  plaintiff,  it  is 
now  ordered,*^  etc.  We  think  this  recital  clearly  shows,  whether 
with  formality  or  not,  the  suggestion  of  lihe  deafli  of  the  original 
plaintiff,  and  a  continuance  of  tiie  cause,  or  a  revival  of  it,  in  tiie 
name  of  the  executor.  If  there  was  any  irregularity  in  all  fhifl» 
it  cannot  be  corrected  in  this  collateral  way. 

The  effect  of  the  lis  pendens  was  to  make  a  subsequent  pur- 
chaser from  Boston  and  wife  a  mere  volunteer,  affected  by  the 
judgment  rendered,  or  which  might  be  rendered  in  the  suit,  of 
the  pendency  of  which  notice  was  given. 

The  next  suggestion  is  as  to  the  effect  of  this  decree.  This 
suit  embraced  the  precise  matter  in  controversy  here,  that  is  to 
say,  the  title  to  this  property.  The  plaintiff,  Wenbome,  claimed 
the  title  as  against  Boston  and  wife,  and  Webb  was  the  executor 
of  Wenbome,  with  general  power  to  sell  the  real  estate  of  his 
testntor.  He  had  qualified  and  taken  upon  himself  the  execu- 
torial oflRce.  The  decree  was,  therefore,  conclusive  as  to  the 
plaintiff,  Webb,  and  Boston  and  wife,  and  equally  so  as  to  flie 
vendee  of  Boston  and  wife  becoming  such  subsequently  to  the 
suit,  and  the  filing  of  the  lis  pendens.  It  is  argued,  however, 
that  there  was  some  proof  of  prior  possession  by  Calderwood* 
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and  the  plaintiff,  or  his  predecessors,  and  that  no  connection  was 
shown  between  the  defendants  and  the  title  of  Webb  or  Wen- 
borne;  and  it  is  argued  that  the  defendants  conid  not,  therefore, 
shelter  themselves  under  the  outstanding  title  of  Webb  or  Wen* 
borne,  and  that  they  had  none  in  themselves. 

For  the  purpose  of  diowing  a  connection  between  the  claim  of 
defendants  and  the  title  of  the  executor,  a  paper  purporting  to 
be  an  order  of  confirmation  of  sale  of  the  premises  to  C.  C.  Webb 
by  the  executor,,  was  produced.  This  order  was  made  by  the 
Probate  Court,  and  recited  the  will,  the  appointment  and  quali- 
fication of  the  executor,  and  his  report  of  a  sale  of  the  property 
of  the  testator  under  the  directions  of  the  will,  and  a  sale  of  the 
lot  to  C.  C.  Webb ;  and  it  confirms  the  sale  and  orden  a  deed  to 
be  made  to  the  purchaser.  The  deed  from  the  executor  to  C.  C. 
Webb,  and  from  the  latter  to  the  defendant,  was  shown.  The 
will  was  offered  by  the  defendants,  but»  for  some  reason,  ex* 
eluded  by  the  Court. 

It  is  very  true  that  this  Court  has  held  that  a  mere  trespasser 
cannot  set  up  an  outstanding  title  in  a  third  person.  (Bequetie 
V.  Catdfield,  4  Cal.  278.)  But  this  rule  does  not  cover  the  case 
at  bar.  The  defendants  entering  tmder.a  deed  executed  under 
order  of  a  Court  of  competent  jarisdiction,  entered  under  color 
of  title.  They  do  not  stand  in  the  condition  of  a  naked  trespas- 
ser. Whether  the  title  was  good  or  not,  there  was  an  entry 
shown  under  claim  of  title.  But  as  in  the  action  of  Webb,  Exe- 
cutor, V.  Boston  £  Wife,  the  effect  of  the  decree  was  to  declare 
the  title  in  the  executor,  additional  force  is  given  to  this  view. 
We  do  not  see  how.  the  mere  fact  of  a  prior  possession  by  Calder- 
wood  or  Gregory,  could  prevail  against  the  present  possession  of 
defendant,  taken  under  claim  of  title  derived,  whether  regularly 
or  not,  from  the  rightful  owner.  (Jackson  v.  Morse,  16  Johns. 
197.) 

But,  in  addition  to  this,  there  was  evidence  tending  to  show 
that  the  executor,  Webb,  had  been  let  into  possession  under  judg- 
ment in  ejectment  by  him  against  Calderwood,  before  Calder- 
wood's  sale  to  Gregory,  and  though  this  judgment  was  after- 
wards reversed,  yet  this  possession  was  sufficient,  until  restored 
by  due  course  of  law,  to  break  the  force  of  the  claim  derived 
from  the  mere  fact  of  prior  possession.    If  the  executor  of  Wen- 
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borne^  claiming  power  to  sell  and  the  right  of  possession,  exe- 
cuted a  deed  to  C.  C.  Webb,  who  sold  and  conveyed  to  the  plain- 
tiff, and  the  latter  took  possession  accordingly;  and,  espeeiaily, 
if  Webb  h&d  before  recovered  and  taken  tlie  actual  poesaession, 
we  think,  even  if  the  defendants  could  assert  no  title  as  against 
the  estate  of  Wen  borne,  there  would  be  enough  in  these  facts  lo 
}ustify  the  defendants  in  setting  up  this-  outstanding  title,  under 
which  they  assumed  to  enter. 

It  is  not  necessary  to  pass  upon  the  title  of  the  defendants,  a» 
the  facts  are  not  fully  before  us.  But,  it  is  not  shown,  that, 
under  our  statute,  an  executor,  with;power  in  the  will  to  siell  the 
real  estate,. id  forbidden  to  sell  without  taking  the  preliminary 
•proceedings  preeoiibed  by  the  general  law  for  the  cnle  of  real 
estate  df  deceased  persons,  when  necessary  for  paying  debts,  and 
especially,  that  such  sale  would  be  a  nullity  if  approved  by  the 
Probate  Court    But  it  is  not  necessary  for  us  to  decide  this. 

Various  other  points  are  made  in  the  briefs,  but  it  is  not  neces- 
sary to  notice  them,  the  view!  we  have  taken  of  the  case  being 
decisive  of  it  on  the  merits.  ' 

Judgment  affirmed.'  :    '   >  '    '   l- 
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Lewit  V.  .7bMa««  10  Cat.  57T,  MnaKinif  r.  nugginM,  S  Oil,  S2,  aOrmed. 

Where  suit  la  pendiDg  in  one  Court  ou  a  Dote  of  defendaot.  thoogli  ao 
summont  has  been  aerved  aud  no  appearance  made,  he. cannot  bcias  %  blU  In 
equltv..  Id  iiDother  Court,  to.  enjoin  the  collection  of  the  note,  or  to 
cancel  It,  th«  avermeiit  belnf,  aimpiy,  that  ha  haa  a  food  defcoat  w  tba  aote. 

Appeal  from  the  Thirteenth  District 

The  complaint  avers  in  substance  that,  in  settlement  of  a 
transaction  between  the  parties,  plaintiff  gave,  defendant  a  note. 
That,  afterwards,  discovering  the  amo^nt  was  too  much,  in  con- 
sequence of  deceit  practised  by  defendant,  plaintiff  induced  de- 
fendaixt  U>  nuke  a  new  computation  of  interest^  ,etc,  and  to  agree 
to  surrender  the  note  upon  payment,  by  plaintiff  of  twenty-«ix 
hundred  and  fifty  dollars,  about  onerjba)f  the  note.  That  ]ie  paid 
the  mopey,  defendant  took  it,  and  ,thei[i  refused  tp  surrender  the 
note.  Prayer  for  an  injunction  against  suit  on  the  note,  and  for 
>iirronder,  etc  etc. 
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Defendant  demurred,  and  the  demurrer  was  OTermled;  but 
the  Corart  sustained  a  plea  in  abatement,  that  defendant,  befot« 
the  commencement  of  ibia  suit,  had  brought  suit  on  the  note  in 
the  Twelfth  District  Court,  which  suit  was  there  pending,  al* 
though  defendant  therein  (plaintiff  here)  had  not  been  served 
with  process. 

Plaintiff  appeals  from  a  judgment  dismissing  his  bilL 

D,  W,  Perley,  for  Appellant,  argued:  that  filing  a  complaint, 
and  issuing  a  summons  in  one  District  Court,  there  being  neither 
service  nor  appearance,  do  not  give  that  Court  exclusive  juris- 
diction, ,so  that  no  other  suit  between  the  same  parties,  touching 
the  same  subject  matter,  can  be  entertained  by  another  District 
Courts  until  the  final  disposition  of  the  first  suit.  When  the 
Respondent,  on  the  14th  day  of  March,  filed  his  complaint  in  the 
Twelfth  District  Courts  that  Court  obtained  jurisdiction  of  the 
subject  matter  of  that  suit;  but  it  did  not  then  obtain,  nor  has 
it  yet  obtained  jurisdiction  of  the  person  of  the  defendant  in 
that  suit.  (Johnson  r.  Comstoci,  6  Hill,  10;  Brown  Y.  Pirgumm, 
2  Denio,  196.) 

The  Practice  Act,  providing  that  suits  shall  be  commenced  by 
filing  the  complaint,  and  issuing  summons,  does  not  prescribe 
the  time  when  the  Court  shall  obtain  exclusive  jurisdiction. 
Jurisdiction,  to  be  exclusive,  must  be  both  of  the  person  and 
subject .  matter,  and  the  Court  which  firsf;  obtains  jurisdiction 
of  both,  must  try  the  whole  case.  Hie  District  Court  for  the 
county  of  Stanislaus,  first  obtained  this  jurisdiction  over  both, 
and  erred,  therefore,  in  sustaining  the  plea  in  abatement. 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Tbebt,  0.  J. 

concurring. 

We  think  the  Court  below  did  not  err  to  the  prejudice  of  the 
Appellant  in  dismissing  his  hill.  The  bill  alleges  merely  that 
the  plaintiff  has  a  legal  defense  to  a  promissory  note  held  by 
the  defendant  In  Lewis  v.  Tobias,  (10  CaL  677,)  we  held  that 
equity  will  not  interfere  in  such  cases,  unless  under  peculiar  cir- 
cumstances. We  do ;  not  understand  this  to  be  a  proceedi^g 
under  the  627th  Section  of  the  Practice  Act.  If  it  were,  it  comes 
within  the  principle  (rf  Kiny  v.  Hatl  &  Euggins,  (6  CaL  6?.) 
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Llenlng  v.  Ckmld* 

Sparrow  having  taken  hig  proceedings  in  tiie  Twelfth  District 
Court,  the  plaintiff  has  a  full  op])ortunit7  of  terminating  the  oon- 
troTersy  by  having  the  case  tried. 
Judgment  affirmed. 


LIENISrO,  Public  j^dhikistratob  it.  OOTTLD. 

PuuDiNOB  In  JosUcetf*  Coarte  art  not  lield  to  much  itrictncM.  Where  plAte> 
tiff  avers  he  Is  administrator  In  fact  of  the  Intestate,  and  this  is  not 
denied  in  the  answer,  no  further  proof  of  plalntlfTs  ri^t  to  sue  Is  reqnislte. 

Paying  part  of  a  note  when  all  Is  due  is  no  conaideratton  for  aB  acreemsat 
to  extend  the  time  of  payment. 

If,  after  verdict,  no  motion  he  made  for  new  trial,  the  Soprene  Oeort  wfll 
not  review  the  testimony. 

Appeal  from  the  County  Court,  Colusa  County. 

Suit  in  a  Justice's  Court  by  plaintiff,  as  Public  Administrator, 
on  a  note  of  defendant  to  one  Kurtz,  deceased. 

The  complaint  sets  out  the  note,  avers  plaintiff  to  be  adminia- 
trator  in  fact  of  the  estate  of  John  Kurti,  deceased^  and  that  de- 
fendant has  promised  to  pay,  etc. 

Defendant  answered  by  claiming  that  deceased  had  made  him 
a  gift  of  the  note,  had  agreed  to  extend  the  time  of  payment  to 
the  fall  of  1858,  this  suit  having  been  brought  in  May,  and  plead 
a  set-off  of  thirty-five  dollars. 

The  Justice  gave  plaintiff  judgment  for  the  amount  of  the  note 
and  interest,  less  the  thirty-five  dollars.  Defendant  appealed  to 
the  County  Court,  where  plaintiff  had  verdict  and  judgment  for 
the  whole  note. 

Defendant  asked  the  Court  to  instruct  the  jury  ^  aa  in  case  of 
nonsuit,"  because  plaintiff  had  failed  to  make  profert  of  his  let- 
ters of  administration.  The  Court  refused,  and  defendant  ez* 
cepted.     Defendant  appeals. 

£.  Sanders,  Jr.  for  Appellant,  relied  mainly  on  tiie  want  of 
profert  of  letters  of  administration,  citing:  2  Chit.  PL  24-36;  1 
Chit  368. 

No  motion  for  new  trial  is  necessary  to  enable  tiiia  Court  to 
correct  errors  of  law.     {Broion  v.  TolUs,  7  CaL) 

27.  Qreefis  Curtis  £  Osorge  Cadwdtadsr,  for 
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There  being  no  motion  for  new  trial,  thw  Conrt  will  not  review 
the  testimony.  {Ingraham  v.  OUdermester,  2  Cal.  E.  488.)  Nor 
will  it  interfere  witili  a  verdict  on  conflicting  testimony. 

Baldwin,  J.  delivered  the  opinion  of  the  Court  **-TxBBYy  0.  J. 

ooncnrring. 

The  points  of  Appellant  are  not  well  taken.  Pleadingi  in  Jus- 
tices' Courts  are  not  held  to  much  strictness.  The  complaint  is 
substantially  good.  The  plaintiff  alleges  that  he  is  administra- 
tor in  fact  of  the  intestate.  This  is  not  denied  in  the  answer. 
The  failure  to  make  the  proof  of  the  plaintiffs  title  to  sue,  there- 
f6re,  was  no  ground  for  a  nonsuit. 

There  was  no  consideration  for  liie  alleged  agreement  of  ex- 
tension; paying  a  part  of  a  note  was  not  enough  when  all  was' 
due. 

The  only  matter  in  controversy  really  was  as  to  the  credit  of 
thirty-five  dollars  claimed  by  defendant,  as  to  which  the  proof 
was  somewhat  conflicting. 

We  do  not  see  that  any  statement  appears  so  authenticated  as 
to  enable  us  to  review  the  testimony;  for  there  was  no  motion  for 
a  new  trial;  but  we  should  not,  under  the  circumstances,  be  dis- 
posed to  interfere  if  a  motion  had  been  made  for  a  new  trial,  and 
•  proper  statement  settled. 

Judgment  afSrmed. 


PAIBCHILD  V.  THE  CALIFORNIA  STAGE  COMPANY. 

In  snits  against  common  carriers,  damag«t  for  p9h{  of  mind  ara  reeoyerable. 

Proprietors  of  stage  coaches  are  not  insurers  or  warrantors  of  the  safety  of 
passenger 9 »  to  the  same  extent  with  common  carriers  of  i^ootfs. 

But  they  are  liable  for  the  slightest  neglect.  They  are  held  to  extra- 
ordinary diligence  and  care.  And,  In  case  of  Injury,  the  presumption,  prima 
facie,  is,  that  it  occurred  by  the  negligence  of  the  coachman.  The  onus 
Itrobandi  Is  on  the  proprietors  to  show  no  negligence,  and,  that  the  Injjiry 
was  occasioned  by  Inevitable  casualty,  or  by  some  cause  which  human  care 
and  foresight  could  not  prevent. 

It  Is  not  error  for  a  Conrt  to  refuse  an  tastmetlon  asked,  atatlnc  an  abstract 
or  reneral  proposition  of  law,  when  it  has  already  so  chars*^a  the  jury  as 
to  embrace  such  proposition,  or  so  much  of  It  as  Is  appHcablft  to  toe  fiaae. 

If  the  ends  of  justice  require,  It  Is  both  the  right  and  the  duty  of  the  Court 
to  permit  a  wlttieM  to  ba  recalled,  after  a  paatg  aaa  eloaed  bla  caasi 

Appeal  from  the  I'enth  District 
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In  iiddition  to  the  instractions  set  forth  in  tbe  opinion,  the 
others  referred  to  are  as  follows: 

Second  Instruction.  —  **  That  if  the  jury  believe  that  a  want  of 
proper  skill  or  care  of  the  drirer,  placed  the  passengers  in  a 
stkte  of  perils  and  they  had  at  that  time  a  reasonable  ground  for 
supposing  that  the  stage  would  npset>  or  that  the  driver  was  in- 
capable of  managing  his  horses^  the  plaintiff  is  entitled  to  re- 
co^T,  although  the  jury  may  believe^  from  the  position  in  which 
the  stage  was  placed  by  the  negligence  and  recklessness  of  the 
driver,  that  the  movement  of  a  portion  of  the  passengers  may 
have  increased  the  peril,  and  even  caused  the  stage  to  npsei  In 
sneh  ii  case  the  fault  is  first  with  the  driver,  and  the  defendants 
are  liable.** 

Seventh  Instruction.  —  ''If  the  jury  find  that  tiie  defendants 
wette  carrien  oif  passengers,  then  tile  law  requj^res  that  liiey 
should  employ  drivers  having  competent  skill,  well  acquainted 
^th  the  road  they  undertake  to  drive  over,  and  fliey  must  pro- 
vide them  With  steady  horses,  a  coach,  and  harness,  of  sufBeient 
strength  and  properly  made,  and  the  coach  must  be  properly 
loaded.  If  there  is  the  least  failure  in  any  of  those  things  tbi 
duty  of  the  coach  proprietors  is  not  fulfilled,  and  they  are  re- 
sponsible for  any  injui^  or  damage  that  happens  on  the  account 
thereof.*' 

On  the  trial,  the  defendant  asked  the  following  **  instruction,'^ 
which  was  refused : 

**  That  if  the  jury  believe  from  the  evidaice,  the  driver  of  de- 
fendants stage  coach  used  all  due  and  necessary  diligence,  and 
that  the  upsetting  of  the  dtage-coach  was  the  result  of  accident  or 
misfortune,  then  they  should  find  for  the  defendants.'* 

Beardan  dc  Smith,  for  Appellant^  to  the  point  that  carriers  of 
passengers  are  responsible  only  for  want  of  due  care  and  skill, 
fcited:  Burke  v.  C  £  0.  R.  R.  13  Wend.  6^6;  Boyce  v.  Audum, 
2  Pet.  156;  Maury  v.  Taimy,  2  McLean,  161,  162;  9  Met.  IS- 
IS; 21  Conn.  253;  2  Greenl.  £v.  Sec.  258  and  note,  and  Sec  267, 
and  note;  21  Wend.  618;  2  Kent,  769. 

'Mesiok  dk  Swezy,  for  Respondent,  dted:  Angell  on  Oom.  Oar* 
riers,  Sees.  568,  569;  Edwards  on  Bailment,  585,  686;  Story  on 
Bailment,  694;  22  Comu  298;  2  McLean,  166;  lid.  662;  13  Pet. 
185. 
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The  admiseion  of  new  eyidenc^,  if  any  was  o£Beped  after  dose 
by  def  endanty  was  matter  af  discreticm  in  the  Dirtrict  Coart  (6 
Barb.  132.) 


Baldwin,  3.  delivered  the  opinion  of  the  Court  —  Txbbt,  0.  J. 

concurring.        ' 

This  action  was  brought  to  recover  damages  for  certain  injuries 
sustained  by  the  plaintiff  by  Hbe  careless  overturning  of  a 
stage-coach  in  which  she  was  a  passenger.  A  verdict  was  ren- 
dered for  the  plaintiff  for  two  thousand  two  hundred  and  fifty 
dollars  damages.  A  motion  for  a  new  trial  was  made  and  over- 
ruled. 

The  main  questions  arise  on  certain  instructions  given  and  re- 
fused. It  is  not  deemed  necessary  to  notice  at  large  the  points 
—  that  the  evidence  did  not  warrant  the  verdict,  and  that  the 
damages  are  excessive.  We  have  read  the  body  of  proofs  in  the 
case,  and  think  that  tiiej  make  a  proper  subject  of  inquiry  for 
a  jury,  whose  verdict  either  way  we  would  not  disturb.  Nor^  if 
the  injury  to  the  plaintiff  |)e  anything  like  as  great  as  some  of 
the  medical  witnesses  suppose,  is  there  any  pretense  for  the  in- 
terposition of  this  Court,  on  the  ground  of  a  gross  mistake,  or 
palpable  abuse  of  discretion  of  the  jury  in  assessing  damages. 

We  proceed  to  consider  the  instructions:  *'It  is  objected  that 
the  second  instruction  asked  by  the  plaintiff  should  not  have  been 
given,  because  it  assumes  the  fact  of  recklessness  of  the  driver^'' 
etc.  But  this  is  a  misapprehension  on  the  part  of  the  counsel. 
We  understand  the  charge  to  be  hypothetical. 

2.  The  third  instruction  is  objected  to,  but  it  seems  that  in- 
struction was  refused. 

3.  The  fourth  instruction  is  objected  to,  because  it  asserts  that 
the  plaintiff,  if  entitled  to  recover,  may  recover  damages  for 
^mental  anguish.''  We  cannot  see  why  compensation  ahoold  not 
as  well  be  given  for  pain  of  mind  as  pain  of  body. 

4.  The  seventh  instruction  is  objected  to,  because  it  assumes 
deficiencies  which  did  not  exist.  We  ttiink  there  is  notliing  in 
the  objection. 

Tt  is  next  objected  that  the  .Court  erred  in  not  giving  the  first 
and  fifth  instruction  asked  for  by  the  defendant 
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The  first  is  in  these  words :  ^^  That  the  proprietors  of  a  stage- 
coach do  not  warrant  the  safely  of  passengers  in  tiie  character  of 
common  carriers/* 

This  was  refused.  It  is  evident  that  this  refusal  was  not  based 
upon  the  denial  of  the  proposition  asserted^  for  tiie  Court  had 
already,  in  a  variety  of  forms,  given  clear  indications  of  a  differ- 
ent opinion,  and  afterward,  in  several  distinct  instructions,  gave. 
in  effect,  and  in  clearer  and  more  concrete  form,  the  proposition 
asked,  to  ^e  jury. 

The  converse  of  the  principle  embodied  in  the  instruction  can- 
not be  maintained.  It  is  true  that  proprietors  of  ^tage-coaches 
are  common  carriers,  and  that  common  carriers  are  insurers  or 
warrantors  (with  two  or  three  exceptions)  of  the  goods  they 
undertake  to  carry;  but  the  difference  in  the  character  of  the 
subjects  of  the  conveyance,  between  men  and  things,  creates 
this  difference  in  the  rule  applying  to  thcto  respectivdy.  Mr. 
Stor/s  work  on  Bailment,  (Art.  9,  Sec.  590,)  discusses  flris  whole 
subject  with  his  usual  learning  and  ability.  He  says:** Hav- 
ing considered  the  rights,  duties,  and  obligations,  of  carriers  of 
goods  for  hire,  we  may  now  pass  to  the  consideration  of 
those  of  carriers  of  passengers.  It  has  been  already  stated  tliat 
carriers  of  passengers  merely  for  hire,  are  subject  to  the  same 
responsibility  as  carriers  of  goods  for  hire,  at  the  common  law, 
so  far  as  respects  the  baggage  of  the  passengers.  But,  as  to  the 
persons  of  the  passengers,  a  different  rule  prevails.  Attempts 
have  been  made  to  extend  their  responsibility  as  to  the  persons 
of  passengers,  to  all  losses  and  injuries,  excepting  those  arising 
from  the  act  of  God,  or  from  public  enemies.  But  the  sup- 
port of  this  doctrine  has  been  uniformly  resisted  by  the  Courte. 
although  a  strict  responsibility  as  to  the  carriage  of  the  persons 
of  passengers  is  imposed  upon  such  carriers.** 

Speaking  further  of  the  responsibility  and  duties  of  tiiis  class 
of  carriers,  he  says,  Section  592:  "In  the  next  place,  they  are 
bound  to  provide  coaches  reasonably  strong  and  sufficient  for 
the  journey,  with  suitable  harness,  trappings,  and  equipments^ 
and  to  make  a  proper  examination  thereof  previous  to  each  jour- 
ney. In  other  terms,  they  are  bound  to  provide  road-worthy 
vehicles,  suitable  for  the  safe  transportation  of  the  passengers. 
If  they  fail  in  any  of  these  particulars,  and  any  damage  or  in- 
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jury  occurs  to  the  passengers,  they  will  be  responsible  to  the  full 
extent  thereof.  Hence,  it  has  been  held,  that  if  there  is  any  de- 
fect in  the  original  construction  of  a  stage-coach,  as  for  exam- 
ple, in  an  axletree,  although  the  defect  be  out  of  sight,  and  not 
di.sccrnible  upon  a  mere  ordinary  examination,  yet,  if  the  defect 
might  be  discovered  by  a  more  minute  examination,  ^nd  any 
damage  is  occasioned  thereby,  the  coach  proprietors  are  answer- 
able therefor.  The  same  rule  will  apply  to  any  other  latent  de- 
fect, which  might  be  discoTeied  by  more  minute  examination 
and  more  exact  diligence,  whereby  the  work  is  not  road-worthy, 
and  a  damage  thereby  occurs  to  any  passenger.  In  this  respect 
there  does  not  seem  to  be  any  difference  between  the  case  of  a 
coach  which  is  not  road-worthy,  and  of  a  ship  which  is  not  sea- 
worthy, as  to  the  implied  obligations  of  the  owner. 

Bbo.  593.  In  the  next  place,  they  are  bound  to  provide  careful 
drivers^  of  reasonable  skill  and  good  habits,  for  the  journey,  and 
to  employ  horses  which  are  steady,  and  not  vicious,  or  likely  to 
endanger  the  safety  of  the  passengers.  In  the  pithy  language  of 
an  eminent  Judge,  it  may  be  said  that,  ^The  coachman  must 
have  competent  skill,  he  must  be  well  acquainted  with  the  load 
he  undertakes  to  driv^  he  must  be  provided  with  steady  horses, 
a  coach  and  harness  of  sufBcient  strength  and  properly  made, 
and  also  lights  by  night  If  there  is  the  least  failure  in  -any  of 
these  things,  the  duty  of  th^  coach  proprietors  is  not  fulfilled, 
and  they  are  responsible  for  any  injury  or  damage  that  happens.' 

Sec.  594.  In  the  next  place,  they  are  bound  not  to  overload  the 
coach,  either  with  passengers  or  luggage,  and  they  are  to  take 
care  that  the  weight  is  suitably  adjusted,  so  that  the  coach  is  not 
top-heavy,  and  made  liable  to  overset.'* 

Many  cases  are  cited  by  the  author  in  support  of  these  prop<y- 
sitions  —  but  it  is  unnecessary  to  cite  them,  as  it  is  believed  the 
authorities  are  uniform  to  this  leading  doctrine,  unless  the  case 
of  Boyce  v.  Anderson,  (2  Peters,  150,)  be  an  exception;  and  if  it 
be,  it  is,  in  effect,  overruled  by  the  later  case  of  Stokes  v.  Saiton' 
stall  (13  Id.  181.) 

In  Parish  &  Co.  v.  Reigle,  (11  Grattan  Ya.  B.  711,)  the  ques- 
tion was  directly  raised,  whether  a  stage-coach  proprietor  was 
responsible  for  more  tiian  ordinary  diligence.  But  the  Court, 
Mr.  Justice  Daniel  delivering  the  opinion,  xmanimously  held  that 
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be  was.  The  Court  appro^  of  the  doctrines  of  Mr.  Justice 
Story  quoted  herein.  We  extract  frcnn  the  opinion^  as  it  states  the 
law  as>  we  understand  it  folly  and  distinctly. 

^The  liabilities  of  such  carriers  naturally  flow  from  their 
duties.  As  thej  are  no^  like  common  carriers  of  goods,  in- 
surers against  all  injuries,  ezoept  by  the  act  of  Ood,  or  by  public 
enemies,  the  inquiry  is  naturally  presented  —  what  is  the  nature 
and  extent  of  their  responsibility?  It  is  certain  that  their  under- 
taking is  not  an  undertaking  absolutely  to  convey  safely.  But 
although  they  do  not  warrant  the  safety  of  the  passengers,  at  all 
events,  yet  their  imdertaking  and  liability  go  to  the  extent  that 
they  and  their  agents  possess  competent  skill,  and  that  they  will 
use  all  due  care  and  diligence  in  the  performance  of  their  duty. 
But  in  what  manner,  (the  author  asks,)  are  we  to  measure  this 
due  care  and  diligence?  Is  it  ordinary  care  and  diligence,  which 
will  make  them  liable  only  for  ordinary  neglect?  Or  is  it  extra- 
ordinary care  and  diligence,  which  will  render  them  liable  for 
slight  neglect?  As  they  undertake  for  the  carriage  of  human 
beings,  whose  lives,  and  limbs,  and  health,  are  of  great  import- 
ance, as  well  to  the  public  as  to  themselves,  the  ordinary  prin- 
ciple in  criminal  cases,  where  persons  are  made  liable  for  per- 
sonal wrongs  and  injuries  arising  from  slight  neglect,  would 
seem,  (he  says,)  to  furnish  the  true  analogy  and  role.  It  has 
been  accordingly  held  fliat  passenger-carriers  bind  themsdves 
to  carry  safely  those  whom  th^  [admit]  into  their  coaches,  as 
far  as  human  care  and  foresight  will  go,  that  is,  for  tbe  utmost 
care  and  diligence  of  very  cautious  persons;  and  of  course  they 
are  responsible  for  any,  evoi  the  dightest^  n^glecf  (Section 
601.) 

In  Sec.  601  a  —  the  further  proposition  is  stated,  that  'when 
injury  or  damage  happens  to  the  passengers,  by  the  breaking 
dovm  or  overturning  of  the  coach,  or  by  any  other  accident  oc- 
curring on  the  ground,  the  presumption  prima  facie  is,  that  it 
occurred  in  the  negligence  of  the  coachman;  and  tibe  onus  pr(h 
handi  is  on  the  proprietors  of  the  coach  to  establish  that  there 
has  been  no  negligence  whatsoever,  and  that  Gib  damage  or  ia- 
jury  has  been  occasioned  by  inevitable  casualty,  or  by  some  cause 
which  human  care  and  foresight  could  not  prevent;  for  the  law 
will,  in  tenderness  to  human  life  and  limb,  hold  the  proprietors 
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liable  for  the  slightest  negligence,  and  will  compel  them  to  repel, 
by  satisfactory  proofs,  every  imputation  thereof." 

Notwithstanding  what,  we  have  said,  we  do  not  feel  disposed 
to  reverse  this  judgment  because  of  the  refusal  of  the  Judge  be- 
low to  give  this  instruction.  The  Court  had  already  given  full 
and  explicit  instructions  to  the  jury,  placing  the  law  of  the  caiie 
before  them,  in  accordance  with  the  views  we  have  taken  of  it. 
The  effect  of  these  instructions  was  clearly  to  ignore  the  idea  that 
the  defendant  was  responsible  according  to  the  stringent  rules 
governing  the  contracts  of  common  carriers  for  the  conveyance 
of  goods.  The  jury,  after  the  responsilrility  of  the  defendant 
was  placed  on  different  and  nearly  contrary  grounds,  could 
scarcely  have  required  the  instruction  asked  in  order  to  under- 
sttod  that  the  defendant  was  not  bound  as  insurer  of  the  safety 
of  ihe  passengers.  But  not  laying  too  much  stress  on  this,  we 
think  that  the  charge  itself  is  too  indefinite,  and  was  calculated 
to  mislead  the  jury.  While  it  is  true  that  the  proprietors  of  a 
stage-coach  do  not  Varrant  the  safety  of  passengers  in  the  same 
sense  that  they  warrant  Hxe  safe  carriage  of  goods,  yet  they  do 
warrant  that  safety  so  &r  as  to  covenant  for  the  exercise  of  es- 
traordinary  diligence  and  care  to  insure  it;  and  ihey  do  this  as 
common  carriers.  The  proposition  asked  was  merely  abstract, 
and  the  Court  fully  and  more  explicitly  gave  the  slune  charge  in 
the  second,  third,  and  fourth,  instructions,  asked  by  defendant. 
We  do  not  understand  that  a  Judge  is  bound  to  repeat  over  and 
over  again  a  proposition  of  law  already  announced  in  different 
forms;  especially  is  it  not  bound  to  give  an  abstract  proposition, 
vor  even  a  general  proposition,  when  it  has  already  charged,  or  at 
the  time  gives  distinctly  the  law  upon  the  particidar  facts,  and 
when  its  charges  necessarily  embrace  the  general  proposition,  or 
all  of  it  at  aU'  applicable  to  the  case  before  the  jury. 

The  same  observations  are  applicable  to  the  fifth  instruction 
refused. 

There  is  no  merit  in  the  last  point  taken,  that  the  Court  per- 
mitted a  witness  to  be  recalled  after  the  plaintiff  had  closed  his 
case.  This  was  a  matter  of  discretion,  and  it  was  not  only  the 
right,  but,  if  the  ends  of  justice  required  it^  the  duty  of  the  Court 
to  recall  him. 

Judgment  a£Srmed. 
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CANFIELD  V.  BATES. 

Undeb  our  statutes,  undertakings  are  on  the  same  footing  with  bonds. 

^here  an  instrument,  purporting  to  be  a  bond  on  appeal,  contains  words  of 
obligation,  and  has  a  scroll  opposite  the  name  of  one  of  the  two  signers,  who 
contemporaneously  verify  the  instrument  as  their  bond,  it  la  the  bond  of 
both. 

A  refusal  by  the  County  Court,  on  appeal  from*-  a  Justice^  to  permit  an 
amendment  of  the  complaint,  is  faiatter  of  discretion,  and  there  beinff  no 
affidavit  of  materiality,  nor  any  showing  of  the  importance  of  the  amend- 
ment, this  Court  will  not  interfere. 

Appeal  froin^  the  Gouiity  Courts  Contra  Costa  Conniy. 

Forcible  entry  and  detainer.  The  Jnstice  rendered  jndgmeot 
for.  plaintiff.  Defendant  appealed  to  the  County  Conrt^  filixig 
with  the  Justice  an  instrument,  in  the  following  words,  to  wit: 

''Know  all  men  by  these  presents,  that  we,  John  Zellers  and 
Joaik  Silva,  are  held  and  firmly  bound,  unto  John  Canfield,  in 
the  penal  sum  of  three  hundred  dollars,  well  and  truly  to  be 
paid,  firmly  by  these  presents. 

The  condition  of  this  undertaking  is  sudi  that,  whereas,  John 
Canfield  has  recovered  judgment  against  Philip  Betz,  in  an  action 
of  forcible  entry  and  detainer,  before  E.  P.  Weld,  Esq.  Justice  of 
the  Peace,  in  and  for  Township  No.  1,'  Contra  Costa  County,  on 
the  24th  day  of  June,  1858,  and  the  said  Betz  has  taken  an  ap- 
peal to  the  County  Court  of  Contra  Costa  County.  Now  we, 
John  Zellers  and  Josi  Silva,  agree  and  bind  ourselves  to  pay  all 
costs  of  such  appeal,  and  abide  the  order  the  Court  may  make 
therein,  and  pay  all  rent,  and  other  damages  justly  accruing 
during  the  pendency  of  such  appeal;  provided,  the  County  Court 
affirms  said  judgment,  or  by  the  judgment  of  the  County  Cour^ 
said  defendant  is  made  liable  to  costs,  rents,  or  damages. 

John  Zellebs, 
Jose  Silva.         [l.  b.] 

State  of  California,  County  of  Contra  Costa,  es: 

We,  John  Zellers  and  Job4  Silva,  sureties  in  the  foregoing 
bond,  being  duly  sworn,  each  for  himself,  depose  aud  say:  that 
he  is  a  resident  and  householder  in  this  county,  and  that  he  is 
worth  the  amount  specified  in  the  within  bond,  in  property  in 
this  State,  unincumbered  and  liable  to  execution,  and  not  subject 
to  the  homestead  law. 

John  Zellebs, 

Jose  Silva.         [l.  s.] 
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Sworn  and  subscribed  to  before  me,  this  24th  day  of  Jnne^ 
1858. 

B.  F.  Weld,  Justice  of  the  Peace. 
Approved  June  27th,  1858.  £.  F.  Weld, 

Justice  of  the  Peace.'* 

The  defendant  did  not  file  an  affidavit  under  the  16  th  Section 
of  the  Act  of  1858,  p.  90.  Plaintiff  served  notice  on  defendant 
to  have  his  sureties  justify,  which  notice  was  disregarded.  At 
the  trial  the  counsel  of  plaintiff  moved  to  dismiss  the  appeal, 
because  of  the  insufficiency  of  the  bond,  assigning  as  reasons: 
1st.  That  the  bond  had  not  a  sufficient  seal.  2d.  That  the  sure- 
ties failed  to  justify  after  notice,  excepting  to  them,  had  been 
served  upon  defendant  3d.  That  no  affidavit  was  made  under 
the  statute  of  1858.  The  Court  overruled  the  motion,  and  plain- 
tiff excepted. 

Plaintiff  also,  just  before  the  trial,  asked  to  amend  his  com- 
plaint, by  inserting  an  unlawful  detainer,  no  affidavit  being  of- 
fered.   The  Court  refused  leave,  and  plaintiff  excepted. 

The  cause  having  been  tried  before  the  Courts  judgment  was 
rendered  for  defendant    Plaintiff  appeals. 

John  Wiban,  for  Appellant,  to  the  point  that  the  paper  filed  as 
a  bond  on  appeal  to  the  County  Court,  is  no  bond,  cited:  1 
Blackf.  240;  Herman  v.  Herman,  1  Bald.  C.  C.  R.;  Orimsby  v. 
Riley,  6  Mo.  280;  Glascock  v.  Olascock,  8  Id.  577;  7  Gill  &  John, 
286;  1  Munf.  487;  Taylor  v.  Olasser,  2  Sergt  &  Eawle,  502. 

J.  Franklin  Williams,  for  Eespondent 

1.  The  terms  "  bond  **  and  "  undertaking,**  are  synonymous  in 
our  statutes  as  to  appeals.  (Wood*s  Dig.  211,  Art.  1082,  Sec.  348; 
p.  469,  Sec.  16.)  2.  A  scroll  with  letters  [l.  s.]  is  a  good  seal. 
8.  The  statute  did  not  require  the  sureties  to  justify;  an  appro- 
val by  the  Justice  is  sufficient  (Sec.  16,  last  cited.)  4.  Plaintiff 
could  not  amend  by  substituting  a  new  cause  of  action,  to  wit: 
unlawful  detainer.    (9  Cal.  46.) 

8nm.  Bell  McKee,  also,  for  Respondent,  argued :  that  the  bond 
on  appeal  was  properly  conditioned,  had  two  sufficient  sureties, 
and  was  approved  by  the  Justice;  and  that  the  affidavit,  re- 
quired by  the  Act  of  1858,  is  only  necessary  when  a  stay  of  res- 
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titntion  is  demanded;  that  even  if  the  term  "bond,**  as  need  in 
the  statute^  ex  vi  termini,  imports  a  sealed  instrument,  still,  the 
instrament  in  qneetion  ii  a  sealed  instrument  It  purports  to 
have  been  made  under  the  hands  and  seals  of  tlie  parties.  There 
is  a  scroll  to  the  name  of  one  of  the  signers.  A  scroll  is  a  teal. 
(Hastings  t.  Vaughan  et  al.  5  Cal.) 

Where  there  is  a  seal  to  the  signature  of  one  of  the  parties  to 
an  instnmient  signed  by  two  or  more  persons,  and  the  in/tru- 
ment  recites  that  it  was  sealed  hy  the.  parties  thereto,  it  is  a 
manifest  adoption  by  each  one  of  the  seal.  (Flood  v.  Vanais,  1 
Blacky  102;  Davis  v.  Burton,  S  Scam.  41;  McLean  ▼.  WHson,  Id. 
50;  Bohdnnon  y.  Lewis,  3  Monroe,  876;  State  Bank  v.  Bailey,  4 
Pike;  Carter  v.  Chandron,  21  Ala,  72;  Bowman  v.  Rdbh,  6  Barr.) 

The  motion  to  amend  the  complaint  as  proposed,  was  properly 
denied,  because,  in  actions  of  this  kind,  "  amendments  to  a  com- 
plaint in  matters  of  form  <mly  can  be  allowed*''  (Sea  20,  Act 
concerning  Forcible  Entry,  etc.  Wood's  Dig.  470,) 

Baldwin,  J.  delivered  the  opinion  of  the  Oourt — Tkbbt,  C.  J. 
eoDcorring. 

We  think  the  judgment  should  be  affirmed. 

1.  Tiie  bond,  if  not  technically  such,  was  anbstantially,  m 
compliance  with  the  statute.  Taking  all  of  our  statutes  to- 
gether, the  obvious  design  was  to  put  an  undertaking  on  Uie 
same  footing  lis  a  bond.  This  instrument  contains  words  of  ob- 
ligation, and  has  a  scroll,  [1.  d.]  opposite  the  name  of  one  of  the 
signers.  This  is  enough  when  the. paper  is  executed  by  both, 
who,  contemporaneously,  verify  the  instrument  by. affidavit,  as  their 
boiKl,  to  make  it  the  deed  of  both. 

2.  The  refusal  to  grant  the  amendment,  was  matter  of  discre- 
tion, which  we  do  not  think  proper  to  interfere  with.  There  was 
no  affidavit  of  the  materiali^  of  the  amendment,  nor  any  other 
showing  fliat  it  was  important. 

3.  ilie  bond  seems  to  have  been  approved  by  the  Justice,  and 
this  is  suffiftieni 

We  do  not  think  this  a  case  in  which  we  can  review  the  evi* 
denee. 
Judgment  affirmed. 
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a  party  made  defendant  In  a  foreclosure  salt,  aa  claiming  tome  In- 
terest In  tbe  land,  sets  up,  as  a  full  defense,  a  tax  title,  be  cannot  object, 
afterward,  tbat  equity  bas  no  Jurisdiction  orer  tax  titles. 

An  assessment  for  taxes  must  be  made  against  the  oivner,  when  known.  Tbe 
individual,  not  tbe  property,  pays  tbe  tax.  Tbe  property  sbows  tbe  amount 
of  tbe  tax  with  wbicb  to  cbarge  tbe  owner,  and  is  security  for  payment. 

The  assessment  must  be  as  certain,  as  to  tbe  person  taxed,  as  it  is  to  the 
amount  of  tbe  tax,  and  to  tbe  property. 

Proceedings  on  tax  sales  are  BtrictitainU  furis.  Fmria  y.Oooffer,  (10  Cal.  682,) 
affirmed   in   this. 

The  fact  tbat  a  tax  deed  Is  prima  facie  evidence  of  certain  facts  makes  it 
none  tbe  less  obligatory  to  comply  strictly  with  tbe  law.  Tbe  deed  simply 
shifts  the  burden  of  proof. 

An  assessment  stating :  **  House  and  lot  north  side  of  Commercial  Street, 
formerly  owned  by  Belle  Creole,  also  brick  store  north  side  of  Commercial 
Street  and  second  from  the  comer  of  Pine  and  Commercial^  including  a  lot 
and  all  the  appurtenances,  seven  thousand  dollars,**  there  being  at  the  top 
of  the  page  containing  this  description,  the  words,  **  Nevada  County.  Nevada 
Township,  Nevada  City,"  is  fatally  defective  in  omitting  **  to  give  the  metei 
and  bounds,  or  describing  the  premises  by  lots  or  fractions  of  lots,**  accord- 
ing to  tbe  4  th  Section  of  the  Bevenne  Act  of  1867. 

A  party   In   possession   of  premises  onder   Sheriff's   sale,   and   receiving  rents 


and  profits  during  the  time  for  redemption,  should,  in  equi^,  as  between 

iay  them,  then  tbe  statu 

sold,  and  buys  thani  in,'he  can  derive  no  benefi't  from  the  sale ;  ncept,  that, 


him  and  defendhnt  in  execution,  pay  tbe  taxes  assessed  while-  he  Is  so  in 
owner  does  not  p«       " 

In  such  case,  such  party  fails  to  pay  tbe  tax,  permits  the  premises  to  ha 


possession.     If  the  owner  does  not  pay  them,  then  tbe  statute  requires  the 
party  in  possession  ' 


In  equity,  the  amount  paid  would  probably  be  considered  an  advance  to  the 
judgment  debtor.  And  this,  though  the  premises  were  bid  hi  by  one  of  two 
*»artners,  while  the  possession,  under  the  Sheriff's  sale,  was  by  both  partners. 
The  dnty  to  pay  tna  tax  was  several,  as  well  aa  joint 

Appeal  from  the  Fourteenth  District 

The  facts  sufficiently  appear  in  the  opinion.      PlaintifiF  had 
judgment  of  foreclosnre^  and  defendant,  Olark^  appeals. 

C.  Wilson  HUl,  for  Abbott  &  Edwards,  and  S.  B.  Masfiek,  for 
Appellant,  Clark. 

*  1.   Equity  has  no  jurisdiction  over  tax  titles.    (2   Cal.  290- 
463.) 

2.  A  mortgagor  cannot  make  a  person  claiming  title  to  tiie 
premises  a  party  to  the  foreclosure  suit  for  the  purpose  of  trying 
the  title.  That  is  a  contest  between  mortgagor  and  mortgagee 
alone.  (2  Sdd.  82;  4  Paige,  206;  2  Barb.  22,  23;  3  Id.  438.) 
By  our  statute,  tax  deeds  are  prima  facie,  if  not  conclusive,  evi- 
dence of  all  the  matters  stated  therein,  and  cannot  be  contested, 
except  by  one  diowing  title  in  himself.  (12  El.  409,  416.)  And 
plaintiff  does  not  claim  title. 
TOL.  zin.— 80 
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3.  Is  the  title  by  purchase  under  tax  sale  adverse  to  mortgagor 
and  mortgagee?  The  mortgagee  holds  his  interest  under  the 
mortgagor.  If  the  latter  has  no  title,  the  former  can  acquire 
none.  The  mortgagor  has  possession  and  the  right  of  redemp- 
tion. The  purchaser  on  foreclosure  takes  subject  to  this  right 
The  legal  title  remains  in  the  mortgagor  until  a  deed  is  made, 
and  a  purchaser  of  the  mortgagor's  interest  at  a  tax  8«ile  acquires 
also  the  interest  of  all  persons  claiming  through,  or  under,  his 
title. 

4.  The  power  of  taxation  is  one  of  sovereignty,  and  the  lien 
of  the  sovereign  for  taxes,  unless  specially  granted  by  the  sov- 
ereign, takes  precedence  of  all  other  liens,  whether  these  liens 
be  subsequent  o^*  prior  in  point  of  time;  whether  they  are  mort- 
gages or  judgments.  (15  111.  7,  477;  2  Bay,  244;  2  Cow.  118.) 
In  Hilliard  on  Mortgages,  the  rule  is  laid  down  that  the  mort- 
gagee must  pay  taxes  on  mortgaged  premises,  if  the  mortgagor  fails 
so  to  do.     ( 1  Hill,  on  Mort.  305  n.) 

The  rule  is  that  the  State  looks  primarily  to  the  property  for 
the  payment  of  taxes,  and  not  to  the  owners  of  lie  property. 
The  lien  of  the  State,  by  virtue  of  its  sovereignty,  attaches  upon 
the  thing,  and  not  upon  the  person,  and  this  lien  takes  prece- 
dence of  all  others,  ex  necemtaie  rei  —  the  mere  looking  to  the 
person  would  avoid  the  payment  of  the  taxes  due  to  the  State. 

McConnell  S  NUes  and  J.  Anderson,  for  Bespondent 

I.  The  principal  position  urged  to  sustain  this  appeal,  we  un- 
derstand to  be  substantially  this,  viz:  A  sale  for  taxes  by  the 
State,  passes  a  title  to  the  property  sold,  discharged  of  all  prior 
liens  and  incumbrances. 

A  tax  lien  has  no  necessary  or  natural  preference  over  the  prior 
liens  of  individuals. 

The  only  reasons  why  a  tax  lien  and  title  should  be  regarded 
as  paramount  to  other  liens  and  titles,  are:  Ist  A  tax  lien  is  a 
charge  exclusively  in  rem.  2d.  The  character  of  the  State  as 
sovereign,  necessarily  gives  to  her  liens  for  taxes  precedence  of 
all  others.  3d.  The  right  of  "priority  of  payment*'  which  be- 
longs to  the  State,  involves  also  priority  of  lien  to  secure  pay- 
ment. 4thv  By  our  revenue  law,  a  tax  lien  is  to  be  preferred 
to  others. 
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A  tax,  though  usually  made  by  law,  a  lien  upon  property,  Is 
really  a  personal  charge.*  It  is  defined  to  be  "a  contribution 
imposed  by  government  upon  individuals  for  the  use  of  the 
State/'    (Burrill's  Law  Diet  verb  Tax.) 

A  B  owns  a  tract  of  land,  upon  which  he  pays  a  tax.  Now 
the  tax  is  not  owing  by  the  land,  nor  does  it,  like  rent,  issue  out 
of  it  But  it  is  owing  by  A  B,  personally,  and  the  amount  of  it 
is  determined  by  the  value  of  the  land.  In  some  oases,  as  where 
property  is  assessed  to  unknown  owners,  it  would  appear  at  first 
glance,  that  the  tax  was  exclusively  a  charge  in  rem.  But  even 
in  such  cases,  it  is,  in  theory,  a  charge  upon  the  unknown  owner, 
though  the  State  is  necessarily  restricted  to  its  proceeding  in 
rem  to  recover  it  The  fact  that  a  personal  action  is  rarely  re- 
sorted to  for  the  collection  of  taxes,  proves  nothing.  The  right 
to  resort  to  such  an  action  is  undoubted.  But  the  State  has  s 
right  to  select  its  remedy,  and  it  usually  selects  the  proceeding 
in  r&m  as  more  expeditious  and  efficacious  than  any  other.  Tax 
sales,  in  principle,  differ  very  little  from  judicial  sales.  The 
State  (the  creditor,)  sells  the  property  of  the  citizen  (the  debtor,) 
because  he  has  failed  to  pay  the  tax  (debt,)  assessed  against  him, 
and  our  law  has  increased  the  natural  similarity,  by  providing 
that  an  assessment  shall  have  the  force  and  operation  of  a  judg- 
ment and  execution.    (Wood's  Dig.  Sec.  32,  Bev.  Act,  623.) 

It  would  be  as  proper  to  say  that  the  property  of  a  debtor, 
sold  under  execution,  owed  the  debt,  as  to  say  that  property  sold 
for  taxes,  and  not  the  owner,  owed  the  tax. 

The  principle  of  personal  amenability  is  daily  recognized  by 
the  legislative,  as  well  as  the  judicial,  action  of  the  government. 
An  example  of  this  sort  of  recognition  may  be  seen  in  the  fact 
that  though  property  is  often  taxed  when  the  pwner  is  unknown, 
it  is  never  taxed  where  there  is  no  owner.  Upon  precisely  the 
same  principle,  the  State  never  taxes  its  own  property;  for  that 
would  involve  the  absurdity  of  a  State  being  debtor  to  itself. 
Upon  no  other  principle  can  these  two  exceptions  to  general 
taxation  be  sustained.  (Rex  v.  8t.  Luke's  Hospital,  2  Burt.  1063 
—  1066.) 

The  word  "tax"  is  the  modem  synonym  of  the  feudal  term, 
•talliage,"  which  Lord  Coke,  after  giving  its  etymology,  defines 
thus:  "tallagium  is  a  general  word  and  doth  include  all  subsi- 
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die8>  taxes,  tenths,  fifteentha,  impositiaiis  or  other  burdens,  or 
charge  put  or  set  upon  any  man,  and  so  is  expounded  in  omr 
books/'  (Coke's  2d  Inst  fol.  533;  Pierce  y.  The  City  of  Boeian.  S 
Met  521 ;  Burd  y.  Ramseg,  9  Serg.  &  Bawle,  109 ;  Johtuon  y.  Mo 
Iniyre,  1  Bibb,  296.) 

n.  As  to  the  preliminary  objection  made  by  the  Appellant  at 
the  trial,  yis.:  that  Appellant's  rights  could  not  be  determined  in 
a  foreclosure  suit,  it  embodies  in  another  form  the  question  we 
have  been  discussing.  .  For  the  only  reason  why  Appellant's 
rights  cannot  be  determined  in  this  suit,  is  that  he  claims  by 
title  paramount;  and  he  can  only  claim  by  title  paramount^  be- 
cause a  tax  lien  is  exclusiyely  a  charge  on  the  property,  inde* 
pendent  of  its  owner. 

A  party  is  said  .to  claim  in  priyity  with  another,  when  he  de- 
raigns  title  from  that  other.  This  is  called  priyity  of  estate. 
(Coke  on  litt  271;  8  Coke,  42  b,  and  Sees.  460,  461,  littletra's 
Tenures.) 

A  party  not  claiming  by,  through,  or  under,  another,  has  no 
priyity  of  estate  or  title;  but  if  he  has  the  superior  title,  be  is 
said  to  be  in  by  title  paramount. 

Now,  quere,  must  not  tiie  purchaser  at  a  tax  sale  deduce  title 
from  ttie  person  to  whom  the  property  was  assessed?  It  our 
argument,  that  the  tax  is  a  personal  charge  primarily,  and  not  a 
mere  lien  on  the  property,  irrespectiye  of  the  ownership,  be 
sound,  it  is  eyident  that  he  must.  The  fact  that  a  sale  for  taxes 
is  an  adversary  sale,  does  not  affect  the  priyy  of  title.  Sales 
under  execution,  foreclosure  sales  —  in  a  word,  all  judicial  sales, 
are  adversary  sales.  Tet  the  purchaser  at  such  sales  claims  in 
privity  with  him  whose  property  is  sold. 

There  is  nothii^  in  the  assumption  that  the  lien  of  a  aoyer- 
eign  State  should  be  preferred  to  the  prior  liens  of  individuals. 
The  error  arises  from  confounding  the  attributes  of  the  State  as 
sovereign  with  her  rights  as  creditor. 

Undoubtedly,  the  general  right  of  a  State  to  tax  here  citizens 
is  anterior  and  paramount  to  the  rights  of  property  of  particu- 
lar citizens.  But  the  actual  imposition  of  taxes,  (taxes  on  prop- 
erty, we  mean,)  and  the  remedy  for  their  collection,  are  directly 
dependent  upon  the  rights  of  private  property;  for  it  is  evident 
that  no  such  tax  can  be  imposed  or  collected  in  a  country  whers 
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the  institutioii  of  private  property  does  not  exist  In  other 
words,  although'  the  tax  pertains  to  the  State  as  sovereign,  she 
collects  it  in  her  character  of  creditor. 

There  is  no  natural  distinction  between  a  debt  dne  a  sover- 
eign, and  a  debt  due  a  dtiaen.  The  quality  of  sovereignty  af» 
fects  the  mode  of  contracting  the  debt,  but  not  the  manner  of 
payment  True,  artificial  preferences  have  been  introduced  in 
most  countries  in  favor  of  sovereign  creditors;  but  the  fact  that 
they  owe  their  origin  to  positive  law,  proves  that  they  are  not 
inherent  qualities. 

The  right  to  take  private  property  for  the  benefit  of  the  pub- 
lic, differs  greatly  from  the  right  to  impose  taxes,  and  in  a  still 
greater  degree  from  the  right  to  sell  property  for  the  payment 
of  taxes.  In  no  respect  is  this  difference  more  apparent,  than 
in  the  fact  that  the  former  may  be  exercised  irrespective  of  who 
is  the  owner  of  the  property,  while  the  exercise  of  the  latter  de- 
pends directly  upon  the  ownership. 

One  other  class  of  considerations  ooeuiB  to  us  in  eonnection  with 
this  branch  of  the  argument 

In  case  of  a  mortgage,  our  law  makes-it  the  special  duty  of 
Die  mortgagor  or  his  grantee  in  possession  to  pay  off  the  taxes 
on  the  mortgaged  property.  In  other  words,  he  or  his  grantee 
is  deemed  owner  of  the  property  for  purposes  of  taxation.  The 
mortgagee  is  assessed  and  pays  a  full  tax  upon  his  mortgage. 
(Bev.  Law,  Sees.  3-6,  Wood's  Dig.  616,  616.) 

The  law  has  apparently  recognized  the  existenoe  of  the  two 
separate  estates  or  interests  of  the  mortgagor  and  mortgagee, 
and  taxed  each  independent  of  the  other.  T]|^  mortgagor  is  in 
no  wise  responsible  for  the  taxes  on  the  mortgage;  nor,  as  it 
seems  to  us,  is  the  mortgagee  any  more  responsible  for  the  taxes 
'on  the  mortgagor.  The  mortgagee  is  under  no  obligation  to 
pay  taxes  on  the  mortgaged  premises,  nor  is  he  possessed  of  the 
means  to  compel  the  mortgagor  to  perform  that  duty. 

Our  view  of  this  question  is  fortified  by  the  language  of  See- 
tions  22,  23,  and  32,  of  the  Eevenue  Act  (Wood's  Dig.  620- 
628.) 

Section  32  declares  that  tiie  assessment  shall  be  a  lien  on  the 
property  of  the  ''delinquent  Again,  Section  28  provides  that 
a  ''deed  made  in  conformity  with  the  requinfiBients  of  Section 
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22,  shall  convey  to  the  giantee  all  the  rights  title,  mterest,  clauii» 
possession,  and  right  of  possession,  lq;al  and  equitable,  or  other- 
wise, of  each  and  every  delinquent,'*  etc. 

Now,  who  was  the  delinquent  here?  Not  Kebey — for  he  had 
no  possession  or  control  of  the  property  at  the  time.  BeaideB^ 
he  was  assessed  for  taxes  on  his  mortgage;  and  our  law  sepa- 
rates the  estate  of  the  mortgagee  from  that  of  the  mortgagor  for 
the  purposes  of  taxation. 

As  the  mortgagee  cannot  be  termed  a  ''delinquent,'*  who  can? 
We  answer,  the  mortgagor  —  to  whom  the  property  was  as- 
sessed—  or  a  party  in  possession  claiming  under  him.  In  thia 
case,  the  assessment  was  in  the  name  of  Abbott,  but  aa  he  lost 
his  possession  in  May,  1857,  by  a  sale  to  Clark  &  Co.  it  may  be 
that  the  latter  thereby  assumed  in  law  the  payment  of  iiie  tax, 
and  were  therefore  the  real  delinquents.  Such  at  least  'aeema  to 
be  settled  by  the  case  dted*  from  3  Harris,  (Oarmle^s  Appeal). 
The  effect  of  the  tax  sale,  (granting  it  to  have  been  regular,) 
was  to  transfer  to  the  purchaser  the  estate  of  the  delinqn(mt% 
Clark  &  Co.  of  which  firm  he  was  a  member. 

Now,  their  estate  was  the  estate  of  Abbott  &  Edwards^  and 
no  more.  It  was  subject  to  all  subsisting  liens  and  incuiiibniiOQa 
created  by  them,  and  particularly  to  this  mortgage.  It  follows 
that  the  purchaser  took  subject  to  the  mortgage. 

If  we  suppose  Abbott  &  Edwards  to  have  been  the  ddinquenti^ 
the  result  is  the  same. 

The  provisions  of  Section  23  above  directiy  sustain  the  posi- 
tion that  a  purchaser  at  a  tax  sale  claims  in  privity  with  the 
owner  to  whom  the  property  was  assessed.  The  purchaser  ao- 
quires  the  title  of  the  delinqjient,  whatever  it  may  be.  This  is 
tiie  declaration  of -the  Act  And  a  subsequent  portion  of  the 
same  section  declares  that  the  ^  tax  deed  shall  be  evidence  that  < 
all  the  right,  title,  interest,  eto.  of  the  delinquent,  has  been  sub- 
rogated to  the  grantee,**  etc     (Wood's  Dig.  621.) 

III.    The  assessmmt  in  this  esse  is  insuflhdent  and  void. 

1st  It  is  not  dated.  2d.  It  neither  states  the  extent  of  Urn 
lot,  nor  furnishes  data  whence  the  extent  may  be  asoertainsd. 
Sd.  It  does  not  contain  tiie  name  of  tiie  **  township^  dtj,  or  is- 
eorpovated  town,"  where  the  premises  are  situated.  40.  It  Is 
too  ▼agoo  and  imosrtsin  in  other  respeetSL 
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The  omission  of  the  extent  of  the  lot>  or  of  data  from  which 
the  extent  may  be  ascertained,  is  fatal.  By  Section  17  of  the 
Act,  it  is  provided  that  the  property  assessed  must  be  sold  to 
the  bidder  who  will  take  the  **  smallest  part  of  the  property 
for  the  tax."  (Ferris  v.  Coover,  10  CaL  632;  Tollman  v.  Whiie,  2 
Com.  69;  Doughty  ▼.  Hope,  3  Denio,  694;  S.  C.  1  Com.  79; 
Stryhes  v.  Kelly,  2  Denio,  323;  Anderson  v.  The  State,  1  Cush- 
man,  23  Miss.  472;  Wister  v.  Kammerer,  2  Teates,  Pa.  100;  Toung 
▼.  Martin,  2  Yeates,  312;  Watt  v.  Oilmore,  Id.  330;  Sneverly  y. 
Dickey,  Id.. 331;  3  Id.  186.)  A  sale  of  imseated  land,  describing 
it  merely  as  so  many  acres  is  roid  for  imoertainty."  (13  Serg.  ft 
Rawle,  151;  7  Id.  394;  Hubley  y.  Keyser,  2  Penn.  Penrose  ft 
Watts,  496;  Libby  ▼.  Bumham,  15  Mass.  144;  Thayer  v.  Steams, 
1  Pick.  482 ;  Blossom  y.  Cannon,  14  Mass.  177 ;  Johnson  y.  Mcln* 
tyre,  1  Bibb.  295.) 

IV.  Oranting  all  that  can  be  asked  in  f ayor  of  a  Uen  for  taxes 
—  granting  that  it  will  diyest  a  lien  created  before  the  first  of 
March  of  each  year  —  yet  no  Court  wiU  permit  the  party  whose 
duty  it  is  to  pay  the  tax  to  take  advantage  of  his  failure  to  per- 
form his  duty,  and  buy  in  the  property  at  a  tax  sale  so  as  to  cut 
out  the  prior  mortgage.  Clark  ft  Co.  being  in  possession  under 
a  claim  of  title,  ought,  by  law,  to  have  paid  the  tax.  Selling 
property  for  taxes,  is  merely  one  way  of  paying  the  tax;  a 
more  expensive  way,  but  still  a  way  of  payment  Clark  ft  Co. 
neglected  to  pay  in  the  usual  manner  —  but  one  of  the  firm  took 
it  upon  himself  to  pay  in  another  manner.  Shall  the  latter  pay- 
ment have  a  different  operation  from  the  former?  But  it  will 
be  said  that  the  Appellant,  Clark,  is  only  one  member  of  the 
firm  —  and  he  bought  for  himself  and  not  for  the  firm.  Then, 
he  was  guilty  of  fraud  on  his  firm  —  a  fraud  which  the  law  wiU 
not  altow  to  succeed.  A  partner  buying  in  partnership  property 
is  deemed  in  equity  a  Trustee  for  the  firm;  and  here  the  pur- 
chase by  Clark  must  inure  for  the  benefit  of  Clark  ft  Co. 

Grant,  however,  that  such  a  result  would  not  follow  —  itill 
Clark,  being  a  member  of  the  firm,  and  cognizant  of  all  the  facts 
connected  with  the  property^  was  guilty  in  equity  of  a  positiye 
fraud  in  allowing  the  property  to  be  sold  and  becoming  the  pur- 
chaser. What  a  firm  cannot  Iq^ally  do,  no  member  of  the  firm 
eando. 
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Baldwin,  J.  delivexed  the  opinion  of  the  Oonrt — Tebbt,  C.  J. 
concfttrring. 

Several  qnestions  of  extraordinary  interest  and  importance  ariaa 
in  this  case^  and  they  hav^  been  argued  with  mnch  force  and 
learning. 

The  fact!  are  few  and  simple. 

The  Respondent  filed  his  bill  in  eqnity  to  foreclose  a  mort- 
gage executed  to  him  by  Abbott  &  Edwards,  on  a  certain  lot  in 
the  city  of  Nevada.  To  this  bill  the  mortgagors  alone  were 
made  defendants,  but  afterward  the  plaintiff  amended  his  bill 
and  made  Clark  a  party;  the  bill  charging  that  Clark  claimed 
some  interest  in  the  property  acquired  after  the  execntion  of  the 
mortgage.  Abbott  &  Edwards  made  default  Clark  answered 
and  set  up  a  tax  title  and  deed  in  himself,  executed  on  the  14tli 
of  December,  1857,  after  the  date  of  the  mortgage,  which  is  dated 
1st  January,  1867.  The  plaintiffs  demurred  to  this  answer, 
but  no  action  was  taken  on  the  demurrer,  the  consideration  of  it 
being  deferred  until  the  trial  on  the  merits.  On  the  trial,  Clark 
produced  his  tax  deed,  and  also  a  Sheriff's  deed  to  himself  and 
his  partner,  Wilbur,  dated  September  6th,  1858,  which  last  deed 
was  founded  on  a  judicial  sale  by  the  Sheriff  of  Nevada  County, 
made  on  the  5th  Jime,  1857.  The  plaintiff,  in  answer,  produced 
the  assessment  of  the  property  for  the  year  1857.  He  also 
proved  that  Clark  &  Co.  (Wilbur  &  Clark)  had  been  in  the  ac- 
tual possession  of  the  premises  since  May,  1857.  They  pur- 
chased the  building  5th  June,  1857,  at  Sheriff's  sale,  as  said  be- 
fore. 

The  assessment  is  as  follows:  ^ House  and  lot  north  side  of 
Commercial  Street,  formerly  owned  by  Belle  Creole;  also  brick 
store  north  side  of  Commercial  Street,  and  second  from  the  cor- 
ner of  Pine  and  Commercial,  including  lot  and  all  ihe  appurte- 
nances, seven  thousand  dollars.^'  At  the  top  of  the  page  are  the 
following  words:  ''Nevada  County,  Nevada  Township,  Nevada 
City.*'  There,  ib  no  date  to  the  asseaament  The  view  which 
we  have  taken  of  this  caae  renders  it  unnecessary  to  go  into  as 
examination  of  many  of  tbe  propositions  which  have  been  elab- 
orately argued  at  the  bar. 

Tbe  AppellaDt  insists  that  the  Court  of  Chancery  has  no  juris- 
dietion  over  the  tax  title.     Probably  a  sofSdent  reply  to  (his  is 
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found  in  the  fact  that  he  hianeelf  sets  it  up  as  a  defense.  He 
docs  not  object  to  having  been  made  unnecessarily  or  improperly 
a  party,  nor  does  he  set  up  this  matter  as  so  far  denying  the  power 
of  the  Court  to  pass  upon  his  interest  or  claim ;  but  seems  to  urge 
it  as  a  full  and  sufficient  defense  to  the  decree  of  foredosuie. 

We  proceed  to  consider  the  defense  on  the  m^ts. 

The  case  of  Oreen  v.  Craft,  (6  Cush.  28  Miss.  70,)  is  in  point  on 
the  question  of  the  validily  of  the  assessment  The  Mississippi 
Statute,  (Hutch.  Code,  200,  Sec.  5,)  contains  the  same  clause  in 
substance  as  ours  in  respect  to  flie  effect'  of  the  tax  deed.  The 
same  point  there  was  taken  and  pressed.  But  the  Court  said: 
*'  The  term  ^  taxes/  it  is  said,  includes  all  contributions  imposed 
by  government  upon  individuals  for  ttie  service  of  the  State. 
The  individual,  and  not  his  property,  pays  the  tax. .  The  prop- 
erty is  resorted  to  for  the  purpoee'  of  ascertaining  the  amount  of 
the  tax  with  which  the  owner  must  be  charged,  and  for  the  pur- 
pose of  enforcing  pajrment  when  the  owner  shall  be  legally  in 
defaylt  in  paying  at  the  time  stiptdated  by  law.  No  person  is  a 
tax-payer  until  he  has  been  so  dedared  by  the  proper  officer. 
The  assessment  must  be  as  certain  in  designating  the  person 
chargeable  with  Uie  tax  at  the  commencement  of  the  fiscal  year, 
as  it  must  be  in  designating  the  amount  of  the  charge,  and  the 
property  to  which  reference  is  made  for  the  purpose  of  ascer- 
taining such  amount. 

An  assessment  must  be  made,  in  order  to  create  a  liability  cm 
the  part  of  the  individual  to  pay  the  tax.  If  no  such  assess- 
ment be  made,  no  liability  is  created,  and,  of  course,  there  can 
be  no  default  in  discharging  that  which  has  no  existence.  To 
authorize  the  Collector  to  sell  property  ix>  enforce  the  payment 
of  taxes  there  must  be  both  a  legal  liability  on  the  part  of  the 
owner  to  pay  the  tax,  and  a  legal  default  in  making  payment.** 

The  Revenue  Act  of  1854,  (Acts,  104,)  provides,  by  tiie  64th 
Section,  that  lands  occupied  by  any  person  not  the  owner  thereof. 
Rhall  be  listed  in  the  name  of  the  owner,  if  known;  if  not,  in 
the  name  of  the  occupant;  and  by  Section  65,  onooeupied 
lands  shall  be  listed  in  the  name  of  the  owner,  if  known;  oUier- 
wise.  a«i  lands  of  persons  unknown;  lots  or  real  property  within 
the  limits  of  any  incorporated  city  shall  be  listed  separately*  M 
fire  same  may  be  owned  or  held;  or  when  tfaia  M  unknown,  ia 


618  SUPREME  COURT  — JULY  TERM,  1859. 

KeU^y  0.  Abbott. 

accordance  with  the  survey  or  plan.  By  Section  67,  in  caae  of 
a  mortgage  of  real  estate,  the  mortgagor  shall  pay  the  taxes  on 
the  value  of  the  property.  By  Section  74,  mortgages  axe  taxed. 
By  Section  89,  every  assessment  made  in  conformity  mth  the  spirit 
and  intention  of  the  provisions  oi  this  act,  shall  remain  as  a  judg- 
ment and  lien,  and  have  the  force  and  effect  of  an  execution 
against  the  party  and  property  liable  for  the  taxes  thereon.  Bj 
Section  99,  the  lien  of  the  State  for  all  taxes  for  State  and  comity 
purposes,  shall  attach  on  all  real  and  personal  properly  on  the 
first  day  of  March,  annually,  and  such  lien,  to  the  absolute  ex- 
clusion of  other  liens,  shall  continue  till  all  taxes  thereon  shall  be 
paid,  etc. 

In  1857,  (29th  April,)  another  Revenue  Act  was  passed.  By 
Section  4  of  this  Act,  it  is  made  the  duty  of  the  Assessor  to  pre- 
pare a  tax  list  or  assessment  roll,  in  which  shall  be  listed  or  as- 
sessed all  the  real  estate,  etc.  and  which  shall  contain  the  names 
of  all  taxable  inhabitants. 

2.  All  real  estate  and  improvements  on  public  lands  taxable  to 
each,  giving  the  metes  and  bounds,  etc. 

By  Section  22,  it  is  provided  that,  upon  the  delivery  to  the 
County  Recorder  of  the  duplicate  certificates  required  in  a  pre- 
vious section,  the  lien  of  the  State  shall  become,  and  is,  vested  in 
the  purchaser  at  the  tax  sale,  and  when  not  redeemed  by  pay- 
ment, etc.  the  title  of  every  assessed  delinquent  to  the  land  pur- 
chased shall  vest,  etc. 

By  Section  32,  every  tax  levied  imder  the  provisifms  or  autiior- 
ity  of  this  act,  is  hereby  made  a  judgment  against  the  person,  and 
a  lien  against  the  property  assessed,  which  lien  shall  attadi  and 
judgment  date  as  of  the  first  Monday  in  March  of  each  year,  and 
shall  have  the  full  force  and  effect  of  an  execution  against  all 
property  of  the  delinquent,  which  judgment  shall  not  be  satisfied 
nor  the  lien  removed  until  the  taxes  are  all  paid,  or  ilie  property 
has  absolutely  vested  in  the  purchaser  under  a  sale  for  taxes. 

This  provision  seems  to  be  in  8iibrtitatiQ&  of  Seetioiis  89  and 
99,  of  ike  Act  of  1854. 

Tbese  dtatioiia  from  tlie  statute  show  that  flio  jwhhmiiiI  mut 
be  made  against  the  owner,  when  known. 

i.  These  proceedings  on  tax  sales  are  Hridtgdmi  /oris.  Tt/gf 
wn  eases  of  a  nakqd  statutpry  power^  snd  all  flis  steps  dineted 
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by  the  statute  must  be  strictly  pursued.  {Ferris  Y.  Coover,  10 
Cal.  632,)  and  the  nitmerous  cases  there  cited. 

We  do  not  understand  that  the  statute  making  the  certificate 
and  deed,  prima  fade  evidence  of  certain  facts,  does  away  with 
the  obligation  to  follow  the  directions  of  the  law.  If  within  the 
power  of  the  Legislature  to  do  th^s,  it  has  not  attempted  it.  It 
has  only  shifted  the  burden  of  proof,  leaving  the  effect  of  the 
facts  when  proven,  as  it  was  before. 

The  assessment  was  not  in  the  name  of  the  owner,  nor  is  it 
shown  that  the  owner  was  unknown.  It  seems  to  be  conceded 
that  the  name  of  "J.  C.  Abbott*'  appeared  in  the  paper,  but  the 
finding  does  not  so  state.  It  seems  that  this  was  the  prop- 
erty of  Abbott  &  Edwards,  who  mortgaged  it;  and  the  statute 
contemplates  that  the  mortgagors  are  the  proper  persons  to 
whom  the  property  should  be  assessed  —  the  mortgagees  are  as- 
sessed on  the  mortgage.  But  the  assessment  was  fatally  defect- 
ive in  omitting  ^^to  give  ihe  metes  and  bounds,  or  describing 
the  premises  by  lots  or  fractions  of  lots.**  (Wood's  Dig.  615, 
Sec.  4.)  It  is  obvious  that  it  was  designed  that  some  definite 
account  of  the  extent  of  the  lot  should  be  required;  for  it  is 
provided  by  Section  17,  that  the  property  must  be  sold  to  the 
bidder  who  will  take  the  smallest  part  of  the  property  for  the 
tax.  It  seems  that  this  assessment  roll  has  no  date,  and  that 
it  does  not  give  the  township,  city,  or  incorporated  town,  as  re- 
quired.    But  it  is  not  necessary  to  pass  on  these  latter  objections. 

3.  Even  if  these  objections  failed,  it  is  very  hard  to  see  how 
the  last  point  taken  by  the  Appellant  can  be  avoided.  Clark  A;* 
Co.  went  into  possession  of  these  premises;  they  were  in  posses- 
sion at  the  time  of  this  tax;  they  had  bought  at  Sheriff's  sale, 
which  gave  them  a  right  to  the  profits  until  redemption  —  these 
they  were  enjoying.  Between  them  and  defendants  in  execu- 
tion, they  should  in  equity  have  paid  the  taxes;  and  the  statute 
casts  this  duty  of  paying  the  taxes  on  the  party  in  possession,  if 
the  owner  does  not  They  can  derive  no  benefit  from  a  failure 
to  pay  them,  and  thus  suffering  the  lot  to  be  sold  and  baying  it 
In  equity,  the  pmchase  wonld  seem  to  be  merdj  an  advance^ 
and  tbii,  whether  made  by  one  or  both  of  tbe  partnen^  for  tte 
datj  was  several  as  well  as  joint 

We  fhinlc  the  judgment  should  be  affirmed. 
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KNOWLES  V.  JOOST  et  al. 

Finding  of  a   referee  eonelaslTe  68  to  tbe  facts,  on  conflicting  erldcnoew 
Under  the  Mechanics*  Li^n  Act  of  1866,  the  owner  of  a  bnildlng  may  contnct 
to  pay  for  It  as  soon  as  compreted ;  and  be  Is  not  liable  to  material  raca, 
on  til  notice  served  on  him,  and  then  only  to  the  extent  of  the  mm  due  tiN 
contractor,  at  the  date  of  the  notice. 
^M0re,  whether  the  Act  of  1858  establishes  a  dlflercnt  rnloT 

Appeal  from  the  Twelfth  District 

Upon  publication  of  notice  under  the  Mechanics^  Lien  Ad,  a 
reference  was  made  to  report  as  to  the  various  liens.  The  referee 
found  for  defendants  —  the  owners  and  the  contractor.  Judgment 
was  entered  accordingly^  a  motion  to  set  aside  the  report  haraig 
been  overruled.     Plaintiff  appeals. 

W.  W.  Chipman,  for  Appellant 

I.  This  proceeding  is  in  the  nature  of  a  foreeloenre  of  a 
mortgage;  the  Supreme  Court  can  reiview  the  laels  found  by  Vbm 
referee. 

II.  The  referee  was  autixorized  generally  to  report  the  &ctB 
and  a  judgment  His  whole  report  is  therefore  subject  to  a  re* 
view.  (Phelps  v.  Peabody,  9  CaL  213;  Brack  v.  Bruce,  5  Id.  270; 
Cahoon  v.  Levy,  6  Id.  295 ;  Tuttle  v.  Montford,  7  Id.  368 ;  McOeary 
V.  Osborne,  9  Id.  119;  Stat  1850,  211;  Stat  1855, 156;  Stat  1856, 
Wood's  Digest,  537;  Stat  225;  N.  Y.  Stat  1830,  412;  N.  Y. 

•  Stat  1832,  181;  4th  Ed.  Vol.  2,  K  Y.  B.  Stat  740-742;  Par- 
son's Laws  of  Business,  etc.  446 ;  12  Wend.  376 ;  4  Hill,  193.) 

There  is  no  provision,  that,  the  building  shall  be  liable,  only 
when  the  owner  is  indebted  to  the  contractor.  Cahoon  v.  Levy, 
(6  CaL  295.)  was  decided  under  the  Statute  of  1856;  and  Brenr 
nan  &  Batchelder  v.  Maa-sh  et  al.  (10  Cat)  was  decided  before  the 
Act  of  1856  took  effect  (See  Broch  v.  Bruce,  6  Cal.  279;  Tuttle 
V.  Uoniford.  7  Id.  358 ;  McOreary  v.  Osboms,  9  Id.  119;  U  Wend. 
376;  4  HilU  193.) 

Piadey  S  Sfniih,  for  Respondents,  dtod :  Cahoon  t.  Levy,  (•  CaL 
295,)  as  oondnsive  of  the  case,  which  comei  under  the  law  i< 
18M. 

TxBBT,  C.  J.  delivered  the  opinion  of  the  Couxt —  Balowdi,  J, 

concurring. 
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This  is  azL  action  to  enforce  a  lien  on  a  bnilding  for  materials 
furnished  the  contractor,  and  used  in  the  constmction  of  the 
building. 

The  finding  of  the  referee,  which,  aa  the  evidence  is  conflict- 
ing, is  conclusive  as  to  the  facts,  shows  that  before  notice  of  the 
lien  was  filed,  or  notice  given  to  the  owner  of  the  building,  he 
had  fully  paid  to  the  contractor  all  that  was  due  him  upon  the 
contract. 

The  Statute  of  1856  intended  that  the  liens  of  sub-contractors 
and  material  men,  should  be  satisfied  by  the  owner  of  the  build- 
ing, out  of  moneys  due  from  him  to  the  contractor^  and  the  3d 
Section  authorizes  him,  upon  bei^g  served  wifli  proper  notice, 
^  toi  withhold  from  Hie  contractor,  out  of  the  first  money  due,  or 
to  become  due, '.to  him,  under  the  contract,  a  sufficient  sum  to 
cbver  the  lien :  claimed  by  such  sub-contrator,  journeyman,  or 
other  person,  peifonning  labor  or  furnishing  materials,  until  the 
vaUdiiy  of  the  lien  shall  be  determined  by  the  proper  tribunals, 
if  it  be  contested'^  It  was  not  the  design  of  the  Legi3lature  to 
mkke  him  responsiUe,  except  upon  notice,  or  to  a  greater  extent^ 
than  the  sum  due  to  the  contractor  at  the  date  of  the  notice. 
The  statute  furnishes  to  material  men  and  sub-contractors,  cheap, 
easy,  and  expeditious,  means,  of  attaching  in  the  handa  of  the 
builder  any  money  due  from  him  to  the  contractor,  but  does  not 
.prevent  him  from  agreeing  to  pay  for  the  work  as  soon  as  it  is 
completed,  or  from  complying  with  suchagreemient  when  made. 

Whether  a  different  rule  was  established  by  the  Act  of  1888, 
it  is  not  necessary  to  inqxdre^  as  the  constructioii  of  that  Act  waa 
not  involved  in  this  case. 
'  Judgment  aflb'med. 


In  Re  TURNER  v.  MELONY,  Controxlkb. 

.  A  DiSTBiCT  Jadge,  Inducted  1b to  offlce  with  a  eoDmlssloo  from  tlio  Oovvraor 
•bowing  lUm  to  be  entitled  to  It  frooi  a  eertala  date,  dnwt  Um  «Juf  ■»- 
nosed  to  the  office  from  thnt  date. 
Wk»  toentlon  of  ble  eUflbUltj  ennnot  be  Iztod  ea  moiMlamiM. 

AnBAh  from  the  Sixth  District 

Mandamtu,     In  the  fall  of  1858,  at  a  general  flection,  Tumor 
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waa  elected  District  Judge  of  the  Eighth  Digtrict  for  six  yean. 
He  demanded  his  commisaion  before  Janaary  let,  1859.  The 
commission  was  refused  by  the  Governor,  who  issued  a  commit* 
sion  for  the  same  oflBce  to  one  Haynes.  The  title  of  Haynes  to 
the  oflSce  was  then  tested  by  a  quo  warranto,  yl  the  suit  of  "  Tlte 
People  ex  rel.  Saunders  v.  Haynes,  {awte,)  and  resulted  in  a  deci- 
sion by  this  Court  adversely  to  Haynes.  The  Governor  then  issued 
a  commission  to  Turner,  dated  May  13th,  1859,  as  having  been 
elected  to  the  oflSce  at  said  general  election,  and  he  took  the  oath 
of  ofBce  according  to  law. 

At  the  time  of  his  election.  Turner  was  an  Inspector  of  Customi 
under  the  United  States. 

Petitioner  applies  for  mandamus  to  compel  defendant.  Control- 
ler of  State,  to  draw  his  warrant  on  the  State  Treaanier,  for 
the  salary  of  petitioner,  as  Judge  from  January  lit,  1859.  De* 
fendant,  for  answer,  sets  up  the  ineligibility  of  Turner,  because 
holding  the  oflBoe  of  Inspector  of  the  Customs,  aa  aforesaid^  aver- 
ring it  to  be  a  lucrative  oflSoe  under  the  United  Statea. 

The  answer  was  demurred  to,  and  the  Court  below  awarded  flia 
mandamus.     Defendant  appeals. 

Carr^  for  Appellant,  argued:  that  if  Turner  was  ineligible^ 
then,  although  the  title  to  the  office  could  not  be  tried  by  manda* 
mus,  yet  the  defendant  cannot  be  compelled  to  do  an  illegal  act 
by  drawing  a  warrant  He  is  not  foicged  to  test  the  eligibility  cl 
Turner. 

H.  Toler  Booraem,  for  Bespondent. 

1.  The  title  to  an  office  cannot  be  tried  in  a  proceeding  to  ob- 
tain a  mandamus.  (People  v.  Olds,  3  CaL  167.)  A  fortiori,  a 
third  person,  cannot  set  up  want  of  title,  as  a  defense  to  a  pro- 
ceeding by  an  incumbent  of  an  office,  to  obtain  his  salary.  (Peo' 
pie  V.  Collins,  7  Johns.  549.) 

2.  The  incumbent  elected  to  the  office  is  entitled  to  tiie  whole 
term  and  its  emoluments.  The  failure  to  get  his  oommission  was 
not  his  fault. 

3.  The  salary  commences  with  the  term.  The  commission  is 
only  evidence  of  the  title  derived  from  the  election.  {Magee  v. 
Supervisors,  10  Cal.  376;  Wammach  v.  Holloway,  2  Ala.  31;  J^ter 
V.  The  State,  1  McCord,  233;  Const  Art  6,  Sec.  5;  Wood's  Dig. 
558.) 
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Baldwin,  J.  delivered  the  opiBion  of  the  Court '—  Tesrey,  C.  J. 
concurring. 

The  Bespondent  haying  been  inducted  into  office^  and  hia  com- 
mission showing  him  entitled  to  it  from  the  first  day  of  January 
last>  as  Judge  of  the  District  Court,  is  entitled  to  the  salary  an- 
nexed to  the  office  from  that  time. 

The  question  of  his  eligibility  cannot  be  tried  on  ma)ndamfi$. 

Judgment  affirmed. 


KLINK  &  WIFE  V.  COHEN  ft  SILVEESTEIW. 

Ix  ejeetment,  salt  mast  be  brought  sgabist  the  terre-tenant,  or  party  In 

Bion. 
If  tncoDRlstent  defenses  be  set  ap,   the  defect  mast  be    reached  br  motion  ts 

"Strike  ont.  or  In  some  ca^es,  Inr  demurrer.    And,  If  no  objection  be  taken  to 

the  answer  on  this  Rroand,  defendant,  on  the  trial,  may  rely  on  any  of  his 

defenses,  as  under  the  old  system. 

Appeal  from  the  Ninth  District 
For  case^  see  opinion. 

J.  4.  Fletcher,  for  Appellant 

Heydenfeldt,  for  Bespondenl 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Tsrbt,  0«  J. 

concurring. 

This  was  ejectment,  to  recover  a  house  and  lot  in  Yreka, 
claimed  by  the  plaintiff  to  be  homestead  property.  The  Court 
rendered  a  judgment  for  the  defendants,  upon  a  special  finding 
of  facta  by  the  jury.  The  facts  so  found  were  these :  That  the 
premises  are  situated  in  the  town  of  Yreka,  on  a  public  street  in 
a  business  portion  of  the  town,  the  town  containing  a  population 
of  some  two  thousand  souls,  and  the  site  of  the  town  being  mine- 
ral land ;  that  the  defendants  bought  the  lot  at  Sheriff's  sale,  in 
February,  1856,  and  have  been  in  possession  since;  that  one  Al- 
exander was  in  actual  possession  of  the  property  at  the  time  of 
the  bringing  of  the  suit,  and  for  twenty-nine  days  before;  that 
the  property  was  used  by  Klink  and  wife,  whilst  they  owned  it, 
for  family  and  business  purposes,  and  equally  for  each  ;  that  they 
had  another  and  different  place  of  residence  before  the  fire  in 
1854,  which  consumed  the  first  building,  and  this  other  resi- 
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dence  was  in  Yieka»  and  was  before  the  bringing  of  this  suit; 
that  Elink  claimed  another  homestead  before  or  at  the  time  of 
the  purchase  of  defendants;  but  that  at  the  sale  the  Sheriff 
made  a  proclamation  that  Elink  claimed  this  lot  as  a  homestead, 
and  the  defendants  heard  it,  and  that  defendants,  at  the  time 
of  sale,  had  no  knowledge  that  Elink  claimed  other  property 
as  his  homestead.  The  monthly  value  of  this  property  is  one 
hundred  and  twenty-fiye  dollars.  As  a  residence  the  value  is 
one  hundred  dollars  per  month.  Defendants  have  made  no  val- 
uable improvements.  At  the  date  of  defendants'  purchase  there 
was  a  mechanics'  lien  on  the  premises  for  four  hundred  and 
eighty-eight  dollars  and  fifty  cents,  which  was  afterwards  paid 
by  defendants.  Mrs.  Elink  never  claimed  any  other  prop^tty 
as  homestead,  nor  lived  with  her  husband  on  any  othar  prop- 
erty —  he  and  she  claiming  the  same  as  a  homestead.  The  prop- 
erty was  worth  one  hundred  and  thirty^five  dollars  a  month  to 
the  plaintiffs  as  used  by  them.  The  plaintiffs  resided  upon  the 
premises  between  the  16th  of  June,  1854,  and  the  Slst  of  Feb- 
ruary, 1855,  and  Mrs.  Elink  claimed  the  premises  as  a  .home- 
stead while  so  residing.  Plaintiffs  were  husband  and  wife  from 
1849  to  1858.  Mrs.  Elink  claimed  the  premises  a  short  time  be- 
fore leaving  them.  She  claimed  no  other  prcqMsrty  as  her  home- 
stead. Defendants  purchased  the  premises  on  execution  sale 
against  Elink,  21st  February,  1866,  for  two  thousand  three  hun- 
dred dollars.  Plaintiff  resided  in  the  back  part  of  the  building; 
no  communication  between  the  front  rooms  and  back.  Plaintiffs 
were  owners  of  the  premises  and  built  a  dwelling-house  on  the 
premises;  the  house  was  built  as  a  place  of  business  or  trade, 
and  a  dwelling-house.  The  premises  were  not  the  only  family 
residence  of  plaintiffs  in  the  year  1854  and  1855. 

We  have  taken  these  facts  horn  the  findings  in  the  order  in 
wliich  they  are  found. 

Upon  this  case  thus  made,  the  judgment  of  the  Court  rests : 

1.  The  jury  found  that  the  defendants  wegre  not  in  the  actual 
possession  or  occupancy  of  the  premises  at  the  time  of  the  suit. 
In  ejectment,  suit  must  be  brought  against  the  terre-tenant  or 
party  in  possession.  This  we  have  held  in  several  cases.  (See 
Adams  on  Ejectment,  512,  to  the  same  effect.) 

2.  The  complaint  was  not  verified.    The  anssrer  sets  up  two 
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,or  three  separate  defenses,  separately  stated.  In  one  of  them 
the  actual  possession  is  admitted ;  in  another  it  is  denied.  But 
the  admission  in  the  first  defense,  the  Statute  of  Limitations, 
whether  necessarily  inconsistent  or  not  with  the  denial  of  occu-' 
pancy  in  the  last,  we  think  was  not  an  admission  of  which  the 
plaintiff  could  avail  himself  on  the  trial.  It  has  been  held  in 
several  cases  in  New  York,  that  a  party  cannot  set  up  inconsist- 
ent defenses.  (See  4  Sandf.  S.  C.  680.)  But  it  is  said :  ''When 
inconsistent  defenses  are  set  up,  the  defect  is  properly  to  be 
reached  by  motion  to  strike  out  one  of  the  defenses  —  in  which 
case,  as  under  the  old  practice,  the  Court  will  either  strike  out 
the  defense,  or  compel  the  defendant  to  elect  by  which  he  will 
abide.  If  a  motion  to  strike  out  the  objectionable  matter  cannot 
reach  or  cure  the  defect,  the  objection,  it  is  presumed,  may  be 
taken  by  demurrer,  as  in  the  case  of  Sayles  v.  Wooden,  Lewis  Y. 
Kendall,  and  others.  Such  an  answer  would  be  insufiScient  with- 
in the  meaning  of  the  code,  and  may  be  objected  to  by  demurrer, 
for  it  is  held  that  an  answer  is  insufficient  in  the  sense  of  the  code, 
not  only  where  it  sets  up  a  defense  which  is  groundless  in  law, 
but  where  in  the  mode  of  stating  a  defense,  otherwise  valid,  it 
violates  those  primary  and  essential  rules  of  pleading  which  the 
code  has  retained.  And  the  rule  is,  no  doubt,  correctly  laid 
down  in  the  case  of  Nichols  v.  Jones,  that  "where  the  objection 
is  to  the  whole  of  a  separate  answer  or  defense,  it  should  be 
taken  by  demurrer,  unless  palpably  insufficient,**  etc.  (Van  Sant- 
voord*8  Pleadings,  287,  and  cases  there  cited.) 

No  objection  having  been  taken  to  the  answer,  on  the  score  of 
this  inconsistency,  we  think  the  defendant  might,  as  under  the 
old  system  of  pleading,  rely  on  the  matter  of  his  last  defense, 
unaffected  by  the  statements  in  a  prior  separate  and  distinct  plea 
or  defense. 

This  view  renders  if  unnecessary  to  consider  the  other  ques- 
tions, elaborately  argued,  on  the  embarrassing  and  perplexing 
subject  of  homestead  property. 

Judgment  affirmed. 

YOL.  XIII.— 40 
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OONBOY  ft  O'CONNOR  v.  WOODS  €t  ab. 

Tbm  lien  of  Ann  creditors  Is  iwramoinit  to  tbo  llso  of  IndlYldDSl  credlloim. 

And,  whers  one  partner  bi^s  oat  his  eopftrtners,  sneelnK  to  mt  the  debts  «C 
the  firm,  the  pArtnershlp  property  remains  boand  forUrm  debts.  Just  as  be- 
fore the  sale.  The  Hen  of  flrm  creditors  attaching,  mast  be  preferred  to 
the  Uen  of  an  Indlytdual  creditor  of  the  remaining  partner,  attaching  first 

A  Hen  by  attachment  enables  a  creditor  to  file  a  creditor's  bill,  without  waltfiig 
for  judgment  and  execution. 

Piartners  maj  make  a  hona  fid0  salo  of  thair  property  any  time  bsfors  their 
creditors  aoqoire  a  Hen;  but  such  sale  cannot  inclade  a  sale  directly  or  In- 
directly to  one  of  the  partners,  with  a  stipulation,  that  hs  win  pay  tbs  flra 
debu,  there  having,  been  no  credit  given  by  the  fndlTtdoal  creditor  oa  the* 
strength  of  an  apparent  sole  ownership  In  the  vendee. 

The  fact  that  an  ln<Uvldaal  creditor  obtains  judgment,  Issoeo  eNecatloiL  sad 
levies  on  flrm  property,  gives  him  no  right  to  the  property  sm  against  flrm 
creditors,  who  have  not  yet  obtained  Judgment 

In  sach  ease  of  conflict  between  the  Individual  and  flrm  creditors,  eqaltt  has 
jurisdiction.  No  action  lies  against  the  SherlS  for  levying  the  eiecatlon  of 
the  Individual  creditor,  and  a  sals  to  dUCerent  parehasem  might  rsnlt  In  a 
loss  of  the  property. 

Appsal  from  the  Twelf&  District. 

The  facts  are  substantially  stated  by  iEe  Oourt  At  the  time 
of  filing  this  snity  the  Sheriff  was  about  to  sell  the  property  in 
question,  under  the  execution  issued  on  the  judgment  of  Woods 
against  Bonny  alone.  The  bill  prays  that  plaintiffs  have  prece- 
dence over  Woods  and  all  others,  on  the  ground  that  the  prop- 
erty is  partnership  property ;  and  also  prays  that  the  claim  of 
Allison,  as  owner  of  a  portion  of  said  property^  and  the  judgment 
of  Woods^  be  declared  fraudulent  and  void*  Upon  affidavit  of 
the  insolvency  of  the  Sheriff  and  his  bondsmen,  the  Court  below 
ordered  the  proceeds  of  the  sale  to  be  deposited  in  Court,  subject 
to  the  further  order  of  the  Court. 

Woods  demurred  to  the  interventions  filed,  on  the  ground, 
that  the  interveners  had  no  interest  in  the  success  of  either  partVi 
and  did  not  state  facts  sufficient.    Demurrer  overruled. 

The  interveners  had  attachment  liens  at  the  date  of  their  in- 
terventions, and,  before  trial,  had  obtained  judgment 

The  case  was  tried  before  the  Court,  and  a  decree  rendered^ 
that  the  property  was  partnership  property,  and  subject  first  to 
the  judgments  of  plaintifb  and  intervenon.    Woods  alone  ap- 


0io.  F.  S  W.  H.  Sharp,  for  Appdhnl 

L    The  Comrt  below  erred  in  overruling  the 


SUPREME  COUBT  —  JULY  TERM,  1869.  627 

CoDroy  «.  Woods. 

Woods.  {Mody  v.  Payne,  2  Hill,  47,  and  note  a;  PhUlips  v.  OaoJc, 
2  John.  Ch.  548;  Walsh  v.  Adams,  24  Wend.  389;  3  Denio,  125- 
128;  Prac.  Act,  Sec.  217-220;  Jfeycr  v.  Larkin,  3  Cal.  403;  Nu- 
gent  y.  Locke,  4  Id.  318;  Ifo^on  t.  Tipton,  4  Id«  276.) 

II.  The  pleadings  and  proofs  do  not  show  a  case  of  equitable 
eognizance.     (Cases  cited  above.) 

III.  Conceding  that  this  action  is  one  of  equitable  cogni- 
zance, when  Woods^  attachment  was  levied,  this  property,  by 
the  sale  and  delivery  of  the  property  itself,  became  the  individ- 
ual property  of  the  debtor  in  that  suit  {Bx  parte  BufBn,  6  Ye- 
sey,  127;  Marguand  v.  The  N.  T.  M.  Co.  17  John.  525;  Mody  v. 
Payne,  2  Id.  548;  3  Kenfs  Com.  65.) 

lY.  If  these  plaintiffs  had  any  lien  whatever,  it  must  be  by 
force  of  the  clause  in  the  bill  of  sale;  and  they  had  none  under 
it     (Prae.  Act,  Sec.  120 ;  Stat  1850,  267,  Sec  15.) 

Y.  Woods  advanced  his  money  upon  the  strength  of  the 
property  in  question  being  the  individual  property  of  George 
Bonny,  his  debtor,  and  much  of  the  money  went  to  pay  debts  of 
the  firm. 

YI.  The  daim  of  Alison  to  this  identical  property  was  good 
against  the  property,  because  they  could  not  have  invoked  the 
want  of  a  change  of  possession;  and  with  full  knowledge  on  this 
point,  they  allowed  Woods  to  justify  his  taking  under  his  attach- 
ment againat  E.  B.  Bonny,  individually;  hence,  they  are  estop- 
ped from  asserting  the  contrary,  especially,,  after  Woods  had 
been  put  to  the  expense  of  defending  this  identical  property, 
and  after  a  return  thereof  is  made  to  answer  his  debt  alone. 

YII.  The  intervenors  are  interlopers  in  this  action,  without 
right  or  authority  of  law ;  at  any  rate,  th^  are  in  no  better  position 
than  the  plaintiff. 

YIII.  Their  claims  were  included  in  the  mortgage  to  Alison ; 
consequently,  the  doctrine  of  election  and  res  adjudicata  apply,  so 
far  as  Woods  is  oonoemed. 

Cyril  V.  Qrey  and  Joseph  Simpson,  for  Bespondenti^ 

This  is  a  case  of  equitable  cognizanoa. 
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The  answers  do  not  deny  any  of  thd  material  aUegationa  of 
the  complaint  and  interventions,  which  must,  therefore  be  taken 
as  true.  (Davy  v.  Bowman,  8  Oal.  149 ;  OAom  v.  Hendrichson, 
8  Id.  32 ;  Thompson  v.  Lee,  8  Id.  275 ;  Humphreys  ▼.  McCaU,  9  Id. 
69;  Curtis  v.  Richards,  Id.;  Qerlee  v.  Cal.  8t.  Nov.  Co.  Id.  215; 
San  Francisco  Gas  Co.  v.  The  City,  Id.  463.) 

The  complaint  and  proofs  show  that  the  property  in  question 
was  the  partneiBhlp  pn^erty  of  Bonny,  Brooks  ft  Moore,  for  the 
sale  by  Brooks  and  Moore  operated  only  as  a  dissolution  of  Ae 
partnership  as  between  the  parties,  leaving  the  property,  as  be- 
fore, subject  to  the  partnerahip  debts.  Bell  became  a  tenant  in 
conmion  with  E.  B.  Bonny,  and  could  do  nothing  inconsistant 
with  the  primary  duty  of  winding  up  the  ooncem.  (Eenfs  C<»il 
7th  Ed.  Side,  8,  69,  60,  63;  Story  on  Part  Sees.  307,  308,  261, 
and  Note;  CoUyer  on  Part.  Sec.  110  and  Note,  121, 125, 127, 166; 
Marguand  v.  i^.  T.  Marmfg  Co.  17  Johns.  525;  Necoll  et  ol.  T. 
Munford,  4  Johns.  Ch.  5,  22 ;  Rodriguez  v.  Hefferman,  5  IdL  417, 
428;  Crawshrey  v.  Mauls,  1  Swanston,  507.) 

Bell  could  not,  and  did  not^  txansfer  to  B.  B.  Bonny  (who  knew 
all  the  facts)  any  higher  or  other  right  than  he.  Bell,  possessed. 

The  partnership  property  could  only  become  the  individual 
property  of  one  of  the  partners,  and  subject  to  his  individual 
debts,  after  a  notice  of  the  dissoltition  of  the  partnership,  and 
subsequent  open  and  notorious  possession  of  the  goods  by  the 
surviving  partner,  and  his  carrying  on  the  business  in  his  own 
name  and  being  trusted  on  the  strength  Qiereof.  {Ex  parte  Rvf' 
fin,  6  Ves.  119;  Sx  parte  TUl,  10  Id.  847;  Ex  parte  WiUiams,  11 
Id.  3;  La  Collyer  on  Part  Sec.  884;  Story  on  Part  Sees.  159- 
163,  308;  Bissel  on  Part  71;  Gow.  on  Part  2d  Ed.  261;  8 
Kenf  8  Com.  7th  Ed.  Side,  8,  66,  7;  Johnson  V.  Totten  etalSOsL 
847.) 

The  complaint  and  interventions  set  out  and  tbe  proof,  sus- 
tains two  distinct  grounds  for  the  relief  sought;  either  of  which 
is  sufiBcient,  and  will  entitle  plaintiff  and  intervenors  to  relief  in 
a  Court  of  Equity. 

I.  That  tiie  plaintiff  and  intervenors  are  partnership  credit- 
ors of  Bonny,  Brooks  &  Moore,  and  having  established  a  lien  by 
attachment,  followed  by  judgment  and  execution  upon  the  part- 
nership assets^  they  daim  a  preference  over  defendant,  Woodsy 
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who  iB  an  individiial  creditor  of  one  of  tl^  partnare^  B.  B* 
Bonny. 

II.  That  the  judgment  of  Woods  is  fraudulent  and  intended 
to  hinder,  delay,  and  defraud,  creditors. 

Either  of  the  grounda  is  suffici^oi  to  authorize  the  interference 
of  a  Court  of  Equity.  (1  Sto.  Bq.  Jur.  Sees.  678,  1253,  and  ca- 
ses cited;  Washburn  r.  Bank  Bellows  Falls,  19  Yt  278;  Plaos  v. 
Bweetzer,  16  Ohio,  1S2  ySnodgroas  Appeal,  13  Penn,  471 ;  JacJesofui. 
Cornell,  1  Sandf .  Gh.  348 ;  Robb  v.  Sieans,  1  Clark's  Ch.  191 ;  Chase 
▼.  Steele  ei  al.  1  Sandf.  Ch.  348.)  A  Court  of  Equity  will  also  in- 
terfere in  cases  of  fraud,  even  if  founded  on  the  express  provis- 
ions of  statutes^  and  ei^ecially  to  guard  against  the  fraudulent 
acts  of  a  debtor.  (Sto.  Eq.  Jur.  Sees.  349,  377;  Heyneman  v. 
Dannenberg,  6  Cal.  376;  Adams  v.  Woods,  8  Id.  156.)  And  also 
interfere  where  the  plaintiff  has  a  remedy  at  law.  {People  v. 
Houghtaling,  7  Cal.  348;  Heyneman  r.  Daamenberg,  6  Id.  376.) 
And  especially  to  enjoin  the  fraudulent  disposition  of  partner- 
ahip  property  in  favor  of  individual  creditors  of  the  separate 
partners.  (Jackson  y^  Oomell,  1  Sandf.  Ch.  848 ;  Deveau  v.  Fowler, 
2  Paige's  Ch.  400;  Topliffv.  Vail,  Harrington's  Ch.  340;  Candler 
T.  PeUU,  1  Paige's  Ch.  168 ;  Heath  v.  Hand,  1  Id.  329 ;  Eager  et  al. 
V.  Price  et  al.  8  Id.  333;  Story  on  Part  Sec.  264.)  And,  in  this 
case,  E.  B.  Bonny  was  only  a  Trustee  holding  the  property  for 
the  payment  of  the  partnership  debts,  and  a  Court  of  Equity 
will  interfere  to  enforce  the  trust  in  favor  of  the  creditors.  (Sto. 
Eq.  Jur.  See.  1244;  Sedam  v.  Williams,  4  McLean,  51;  Cray  v. 
Thompson,  1  Johns.  Ch.  82;  Page  r.  Naglee,  6  Cal.  241.) 

Baldwin,  J.  deUvezed  the  opinion  of  the  Court — Tbbby,  C.  J. 

concurring. 

Bill  states  that  on  the  22d  of  April,  1857,  plaintifb  sued  out 
attachment  against  Bonny,  Brooks  &  Moore,  a  mercantile  firm  in 
San  Francisco,  and  had  it  levied  on  certain  goods;  that  shortly 
afterwards,  plaintiffs  got  judgment  in  their  suit,  which  has  not 
been  paid,  and  execution  issi^d  with  directions  to  the  Sheriff  to 
levy  on  the  property  attaehed ;  that  the  debt  of  plaintiffs  was  for 
goods,  due  by  this  firm  at  and  before  the  9th  of  April,  1857,  and 
fhia  property  attaehed  had  belonged  to  and  been  in  possession  of 
said  firm;  that  about  this  last  date,  these  defendants  dissolved 
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partnership^  by  Brooks  and  Moore  selling  out  to  the  defendant 
Belly  who  bonght  subject  to  the  payment  of  the  debts  of  the 
firm ;  that  no  notice  was  given  of  this  dissolntion  to  plaintiffs  un- 
til the  16th  of  May,  1857;  that  Bell  bonght  for  Bonny,  and  after- ' 
wards  transferred  his  rights  to  Bonny;  tiiat  at  the  time  of  this 
sale,  all  these  paxtieg  Imew  of  this  indebtedness  to  plainlifib; 
that  on  the  10th  of  April,  1857,  defendant,  F.  H.  Woods,  com- 
menced a  suit  in  this  Court  against  E.  Bonny,  and  attached  tiie 
property  as  his  individual  property,  and  afterwards  obtained 
judgment  Execution  issued  and  levied  upon  the  property  and 
it  was  advertised  for  sale  as  Bonn/s.  The  bill  then  charges  various 
matters  of  fraud  in  the  sale  to  Bonny,  and  in  the  note  and  suit 
of  Woods  and  Bonny. 

Several  parties  appeared  as  interveners,  claimii^  to  be  enti- 
tled to  come  in  as  judgment  creditors  of  this  firm,  and  ailing 
substantially  the  same  facts  as  the  plaintiffs.  Woods  demurred 
on  several  grounds,  which  will  be  noticed  hereafter,  and,  the 
demurrer  having  been  overruled,  answered.  The  answer  denies 
that  the  plaintiffs  attached  the  property  or  any  part  of  it,  or  took 
it  in  execution ;  also  denies  that  on  the  9th  of  April,  1857,  the 
partnership  of  Bonny,  Brooks  ft  Moore  existed,  says  it  was  dis- 
solved on  the  4th  of  April,  1857,  the  dissolution  was  notorious 
and  plaintiffs  had  notice  of  it  On  the  10th  April,  1857,  defend- 
ant commenced  suit  against  Bonny,  and  attached  property,  re- 
covered judgment,  and  caused  property  to  be  taken  in  execution* 
At  this  time  defendant  had  no  Imowledge  of  flie  claim  of  the 
plaintiff;  the  property  was  that  of  Bonny,  and  in  his  possession, 
and  defendant^  by  his  attachment,  acquired  a  lien  on  it  De- 
fendant was,  at  the  time  of  his  suit,  the  sole  owner  of  the  note 
sued  on  by  him,  and  that  it  was  all  justiy  due  and  owing  to  de- 
fendant by  Bonny;  of  the  amount,  eleven  hundred  and  thirty 
dollars,  was  a  debt  due  from  Bonny,  Brooks  ft  Moore;  denies 
that  he  aided  in  bringing  about  the  dissolntion  of  the  firm ;  and 
also  all  fraud  or  connection  with  any;  or  all  knowledge  of  any 
trust  or  lien,  or  condition  for  benefit  of  creditors,  in  the  sale  t» 
Bonny  by  the  parties ;  and  denies  it  to  be  the  fact  that  it  was  so 
transferred;  that  one  Alison  brought  suit  for  the  property;  that 
this  defendant  pleaded  that  the  property  was  tito  individual 
propertiy  ^  B<mny  and  hia  attachment  a  Uen  oa  it;  Hkmi  the  loit 
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was  decided  in  favor  of  defendants;  and  that  the  plaintiffs  had 
notice  of  these  facts,  and  made  no  daim  to  the  property;  de- 
nies that  Bonny,  Brooks  &  Moore  have  not  property  sufficient  to 
satisfy  daim  of  plaintiffs. 

A  great  deal  of  proof  was  taken,  oral  and  documentary.  The 
Court  below  found  that  ihe  material  allegations  of  the  complaint 
were  proven. 

The  ground  upon  which  the  learned  Judge  places  his  decree. 
in  favor  of  the  plaintiffs  and  interveners,  is,  that  the  lien  of  the 
firm  creditors  of  Bonny,  Brooks  ft  Moore  is  paratmount  to  that 
of  the  individual  creditor  of  Bonny.  It  has  been  seen  that  Bonny 
bought  out  the  other  two  partners  and  agreed  to  pay  the  firm 
debts.  We  say  he  agreed  to  buy  them  out;  for  the  mere  dis- 
guise of  this  process  —  by  means  of  the  sale  to  Bell,  and  his 
transfer,  a  few  days  afterwards,  to  Bonny  —  is,  when  taken  with 
the  facts  and  the  answer,  too  thin  to  permit  us  to  doubt  that 
Bell  acted  merely  as  the  agent  of  Bonny  in  this  transaction. 
Bonny  then  held  the  firm  assets;  and  the  question  is,  having 
got  the  title  to  them  in  this  way,  whether  they  stood  anywise 
differently  as  respects  the  firm  creditors  than  if  the  firm  had 
continued?  If  the  firm  had  continued,  it  is  not  disputed  that 
the  rights  of  the  firm  creditors  would  have  been  prior  and  para- 
moimt  to  those  of  an  individual  creditor;  and  it  is  not  easy  to 
see  any  substantial  difference  in  respect  to  the  principle  we  are 
considering,  between  one  partner's  buying  out  his  associate's 
share,  on  agreement  to  pay  the  debts  of  the  firm,  and  suffering 
the  finn  name  to  continue.  This  was  partnership  property  bound 
for  partnership  debts  when  the  firm  was  in  existence,  and  it  con- 
tinued to  be  bound  for  those  debts  after  iiie  sale  to  this  partner, 
especially  when  he  assumed,  as  a  part  of  the  transaction,  of  pur- 
chase, the  payment  of  those  debts.  Story  on  Partnership,  Sec- 
tion 97,  thus  lays  down  the  rule:  ''In  short,  as  between  the 
partners  themselves,  the  debts  and  labilities  of  the  firm  to  cred- 
itors and  third  persons  are  a  fund  appropriated,  in  the  first 
instance,  to  the  discharge  and  payment  of  such  debts,  and  liabili- 
ties, and  there  is,  properly  speaking,  as  between  them,  a  lieo 
thereon,  or  at  least  an  equity,  which  may  be  worked  oat  thitmgfa 
tho  partners  in  favor  of  the  creditors,  alUtongh  it  may  not  di- 
rectly attaudi  in  the  creditors  by  virtae  of  their  original  daims^ 
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in.  all  cases*  Each  partner  also  has  a  specific  lien  oik  the  present 
and  future  property  of  the  partnership^  not  only  for  the  debts 
and  liabilities  due  to  third  persons,  but  also  for  his  amount  or 
share  of  the  capital,  stock,  and  funds,  and  for  all  nione3rs,  ad- 
vanced by  him  for  the  use  of  the  firm,  and  also  for  all  debts  due 
to  the  firm  for  moneys  abstracted  by  any  other  partner  tnm 
such  stock  and  funds  beyond  his  share.  It  follows  from  this 
principle,  that  if  any  partner  takes  the  whole  or  a  part  of  his 
share  out  of  the  partnership  stock,  the  stock  so  taken,  if  identi- 
fied, is  applicable  to  the  payment  of  what  shall,  upon  an  account 
taken,  be  found  due  from  him  to  the  partuership,  before  any  of 
it  can  be  applied  to  the  payment  of  his  debts,  due  to  his  own 
separate  creditors;  for  such  partner  has  an  interest  in  the  stock 
only  to  the  amount  of  the  ultimate  balance  due  to  him,  as  his 
share  of  the  stock.  The  same  rule  will  apply  to  any  other  prop- 
erty, into  which  the  partnership  property  may  hare  been  con- 
verted, so  far  and  so  long  as  its  original  diaracter  and  identity 
can  be  distinctly  traced.  Hence  it  may  be  stated,  as  a  genersl 
icorollary  from  the  foregoing  considerations,  ihat  no  separate 
creditor  of  any  partner  can  acquire  any  right,  title,  or  interest, 
in  the  partnership  stock,  funds,  or  ^ects,  by  process  or  other- 
wise, merely  in  his  character  as  such  creditor,  except  for  so  much 
as  belongs  to  that  partner,  as  his  share  or  balance,  after  all  prior 
claims  thereon  are  deducted  and  satisfied.''  (See,  also.  Story's 
Eq.  Juris.  Sec.  1353.) 

In  Ojreemuood  v.  Brodkead,  (8  Barb.  694,)  the  rights  of  credi- 
tors in  such  a  case  are  discussed.  The  Court  say,  there  is  no 
doubt  that  joint  creditors  can,  under  certain  circrdnstances,  have 
a  right  of  priority  of  payment  Out  of  partnership  property,  in 
preference  to  the  private  creditors  of  any  separate  partner,  and 
Wilder  v.  KeeleT,  3  Paige,  167;  Hall  v.  EM,  2  McCord,  Ch.  30S; 
Story's  Eq.  Sec  1263;  1  Sand.  Ch.  848,  are  cited. 

The  section  of  Story's  Equity  referred  to  holds:  ^The  orodi- 
tors,  indeed,  have  no  lien,  but  ihsy  have  something  ap^Moaddog 
to  a  lien;  that  is,  they  have  a  right  to  sue  at  law,  and  by  judg- 
ment and  execution  to  obtain  possession  of  tiie  property,  and  in 
equity  to  follow  it  as  a  trust"  So  it  is  said  in  8  Barbour:  ^ The 
creditor  must  proceed  to  obtain  a  lien  on  the  property  before  he 
otn  interfere  to  control  it    If  it  be  real  estate^  be  obtains  the 
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lien  by  judgment;  if  personal  property,  liable  to  execution,  by 
levy  nnder  process ;  and  if  choses  in  action,  by  the  return  of  an 
execution  unsatisfied  after  filing  a  complaint.'^ 

In  this  case,  the  plaintiff  had,  before  the  filing  of,  his  bill,  a 
lien  by  attachment  and  a  judgment.  We  see  no  necessity  for 
the  kvy  of  an  execution.  It  woidd  have  answered  no  beneficial 
purpose ;  it  was  not  necessary  to  give  a  lien ;  that  had  already 
accrued  from  the  levy  of  the  attachment ;  and  it  was  not  neces- 
sary for  a  sale,  for  a  sale  was  not  desired.  The  interrenors  also 
had  attachments  levied ;  that  gave  them  a  lien ;  and  if  they  had 
waited  for  the  filing  of  their  bill  until  judgment  was  obtained,  it 
might  have  been  too  late.  At  the  time  of  the  trial,  they  had 
obtained  and  produced  their  judgments.  The  authoritiesr  do  not 
place  the  right  to  go  into  equity  upon  the  ground  that  the  plain- 
tiffs must  show  themselves  to  be  creditors  by  judgment ;  but 
they  go  on  the  ground  that  they  must  show  a  lien  on  the  prop- 
erty ;  and  this  lien  exists  as  well  by  the  levy  of  an  attachment 
as  by  execution. 

It  is  true,  it  is  said  in  8  Barbour,  ''  that  until  such  lien  is  ob- 
tained, the  partners  have  power  to  make  any  bona  fide  sale  of 
the  property  they  think  proper.  But  when  such  lien  exists,  the 
creditor  may  claim  the  aid  of  the  Court  to  restrain  the  disposi- 
tion of  the  property  by  injunction,  to  have  it  placed  in  charge 
of  a  receiver,  and  to  compel  its  equitable  application.'^  But  we 
do  not  understand  by  the  bona  fide  sale  here  spoken  of,  a  sale, 
directly  or  indirectly,  to  one  of  the  partners,  accompanied  with 
a  stipulation  that  he  shall  pay  the  firm  debts. 

Indeed,  this  very  question  was  decided  in  Sedam  v.  Williams, 
(4  McLean,  C.  C.  B.  51.)  But  it  scarcely  needs  authority  to 
prove  that  if  this  equity  existed  against  the  three  partners,  or 
the  firm  property,  when  owned  by  the  three,  that  it  lost  none  of 
its  force  from  the  mere  fact  that  tiie  aole  title  to  the  property  be- 
came lodged  in  the  hands  of  one  of  them^  no  credit  having  been 
given  by  individual  creditors  on  the  strength  of  an  apparent  sole 
ownership  in  the  vendee. 

Woods  seems  to  have  had  notice  of  these  facts ;  and  if  he  had 
Boty  the  mere  fiict  of  his  getting  his  separate  judgment  and 
isBidng  execution,  and  making  a  levy,  gave  hitn  no  titie  to  this 
property  as  against  the  superior  equity  of  these  firm  creditots. 
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2.  We  think  that  a  Court  of  Equity  has  ^jurisdiction  of  this 
case.  No  action  against  the  Sheriff  would  lie  for  a  levy,  and 
the  property  would,  perhaps,  be  lost  by  a  sale  of  it  to  different 
purchasers.    (Place  v.  Sweetzer,  16  Ohio,  142;  19  Vermont,  286.) 

The  other  points  are  not  well  taken. 

Woods  is  the  only  Appellant  here,  and  he  can  complain  of  no 
enror  not  to  his  prejudice. 

Decree  afiSrmed. 

9m  Haifm^mon  et  cl.  t.  DanrnMbmy  0f  at.  6  GU.  tT6 ;  f  oalM  ▼•  eoolt.  aaSiL 


WOODBURY  V.  BOWMAN  et  O. 

tm  a  iolt  on  an  tajanetioii  bond,  defendant  to  diew  that  the  lajanetlon  nit 
was  still  pending,  offered  In  OTldenee,  an  order  from  the  Supreme  Ooor^ 
dlfecting  the  Court  below  to  fix  the  amount  of  a  euepenelTe  eppeel  bond, 
that  Court  having  dissolved  the  injunction.  Held,  that  the  order  wan  nrop- 
erly  rejected,  the  defendant  not  offering  to  show  that  the  bond  and  notice  of 


appeal  were  given,  and  the  transcript  filed  in  the  Appellate  Court. 
Where  a  suit  is  pending  in  the  Supreme  Gout  on  appeal,  the  Judgment  bclov 
is  suspended  for  all  purposes,  and  It  Is  aot  arldaaee  npoa  um  qnerttoag  at 
IsRxe^  even  between  the  partiea. 

Apfbal  from  the  Fifth  Disbiot 

For  case  see  opinioiL 

Eeydenfeldi,  for  Appellant 

BohifiMn,  Beatty  £  Heacoch,  for  Bespondent 

TsBBT,  0.  J.  deliTered  the  opinion  of  the  Court — Ba]:j>win^  J. 

concurring. 

This  was  an  action  upon  an  injunction  bond;  plaintifl  ra- 
covered  judgment  bdow^  and  defendants  appeaL 

The  first  point  taken  by  Appellant  is,  that  liie  Court  below 
rejected  evidence  offered  bj  defendants  to  prove  that  the  right  to 
the  injunction  was  not  finally  decided  at  the  commencement  of 
this  action.  This  point  would  be  decisive  of  the  case^  if  the 
evidence  offered  was  sufficient  to  establish  the  pendoiej  of  the 
injunction  at  the  time  this  suit  was  instituted  ;  but  upon  exam- 
ining the  evidence  offered,  it  is  clear  that  it  ia  not  sufficent  for 
this  purpose. 

The  paper  offered  in  evidence,  which  ii  set  out  in  tlie  xeoord, 
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and  which  is  called  a  supersedeas,  is  simply  an  order  directing 
the  Court  below  to  fix  the  amount  of  a  suspensive  appeal  bond. 
There  was  no  offer  to  show  any  other  steps  —  such  as  giving  the 
bond  after  the  amoimt  was  fixed,  giving  notice  of  appeal,  and 
filing  the  transcript  in  the  Appellate  Ooort — all  of  whidi  were 
necessary  to  show  that  the  question  was  still  pending  and  unde- 
cided. 

The  Appellant  is  also  incorrect  in  his  statement  that  *^  a  stipu- 
lation between  the  parties  to  show  that  the  appeal  from  the  dis- 
soluticm  was  still  pending  under  the  supersedeas/'  was  offered  and 
rejected.  The  record  shows  that  the  stipidation  offered  was 
admitted  by  the  Court  against  the  exception  of  plaintiff;  the 
stipulaticm  itself  seems  to  have  been  admitted;  at  least  there  is 
no  reference  to  it  either  in  the  index  or  briefs  of  counsel,  and  we 
have  been  unable  to  find  it,  and,  in  the  absence  of  direct  evidence 
to  the  contrary,  we  must  presume  in  favor  of  the  judgment  that 
it  did  not  establish  the  pendency  of  the  case. 

The  second  point  is,  tiiat  the  Court  rejected  evidence  offered 
to  prove  that  tiie  water  of  which  plaintiffs  were  deprived,  during 
the  tweniy-five  days  while  the  injunction  was  observed,  was  not 
the  property  of  plaintiff,  but  of  the  Mokelumne  Hill  Canal  Com- 
pany, who  were  plaintiffs  in  ihe  injunction  suit,  and  the  party  in 
whose  behalf  the  bond  sued  on  in  this  action  was  executed  by 
defendants. 

The  evidence  offered  on  this  point  seems  to  have  been  the  judg- 
ment roll  in  the  suit  of  The  Mahehimne  Hill  Company  v.  Wood-' 
bury,  10  Cal.  185,  which  cause  was  then  pending  in  this  Court 
upon  an  appeal,  which  was  taken  from  the  judgment  by  the 
present  plaintiff,  who  was  defendant  in  the  suit 

We  think  it  was  properly  rejected;  the  appenl  having  sus- 
pended the  operation  of  the  judgment  for  all  purposes,  it  was 
not  evidence  in  the  questions  at  issue,  even  between  the  parties 
to  it 

Judgment  affinned. 
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LEVY  t.  SXJPERVISORS  YTTBA  COUNTY. 

^ .  ^  coontj  Is  already  In  poasenlon  of  a  aet  of  weights  and  meaanrts 

V  according  to  law,  It  cannot  be  beld  liable  for  a  new  sec  purchased  by  the 

Deputar  Sealer  of  Weights  and  MeasaresL 
The  fact  that  the  County  Clerk  refused  to  deliver  the  set  to  platetUf  on  deoBand, 

la  launaterlal.    He  shoold  have  enforced  hla  right 

Abball  from  tbe  Tenth  District 

Case  made  under  the  337th  Section  of  the  Practice  Act 
Plaintiff  presented  his  account  to  defendants,  and  they  t»- 
jected  it    The  Court  belav  entered  judgment  Yor  plaintiff.    De- 
fendants appealed. 

For  f  acts^  see  opinion* 

F.  L.  Hatch,  Diatrict  Attorney,  for  Appellant 

Oordon  N.  Mott,  for  Respondent 

Tbsby,  0.  J.  delivered  the  (pinion  of  the  Court — BAuywnr,  J. 
eoncurring. 

Plaintiff/ who  is  Deputy  Sealer  of  Weights  and  Meaanies  for 
Yuba  County,  seeks  to  recover  the  sum  of  three  hundred  and 
twenty-five  ddlars,  as  the  price  of  a  set  of  weights  and  measures 
purchased  by  him  for  the  use  of  his  office. 

The  8d  Section  of  flie  Act  of  April  IStfa,  1868,  authorizes 
^  every  Deputy  Sealer  of  Weights  and  Measures  to  procure,  at 
the  expense,  of  his  counly,  a  complete  set  of  weights,"  etc  and 
Levy,  after  his  appointment,  proeeeded  to  make  such  purchase, 
although  he  knew  that  there  was  a  complete  set  of  such  weights 
and  measures  belonging  to  tibe  county,  in  the  possession  of  the 
Oouniy  Clerk. 

We  think  defendants  properly  refused  to  audit  the  aooount 

The  counly  of  Yuba  was  already  in  possession  of  the  weights, 
etc.  necessary  for  ttie  office,  and  it  was  not  emtemplated  fliat 
every  change  in  the  incumbent  of  the  office  should  entail  upon 
the  couniy  the  expense  of  a  new  purchase  of  artides  already  on 
hand.  It  is  not  material  that  the  County  Clerk  refused  to  de^ 
liver  the  weights,  etc.  to  plaintiff  on  his  d^and;  if  he  was  enti- 
tled to  their  possession  by  virtue  of  his  appoiniment,  he  shodd 
have  taken  proper  steps  to  enforce  this  right 

Judgment  reversedi 
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HANCOCK  DITCH  CO.  v.  BBADPORD  et  al 

Plaintifv  ^as  a  rlgbt  to  take  a  nonaolt  at  any  time  liefore  tba  Jury  ittlr«i^ 
there  being  no  counter  claim. 

Nor,  under  the  14th  Section  of  the  Practice  Act,  It  he  bound  to  tender  coats  be- 
fore the  nonsuit.  The  provision  as  to  coata  U  almply,  that,  by  tha  noawiltp 
plaintiff  becomes  subject  to  costs. 

Appeal  from  the  Fifth  District. 

Bill  in  equity  to  restrain  defendants  from  diverting  the  waters 
of  Wood's  Creek  from  plaintiffs  ditch. 

H.  P.  Barber,  for  Appellant,  dted  2  Wend-  296;  Prac  Act, 
Sec.  148,  Sub.  4;  3  Chitty's  Oenl.  Pr.  910;  1  Glraham  on  New 
Trials,  281;  3  Id.  896,  Note;  3  Blac.  376. 

L.  Qmnt,  for  Respondent,  cited  Prde.  Act,  Sec.  148;  Locke  v. 
Wood,  16  Mass.  316;  12  Id.  47,  48. 

Baldwin,  J.  delivered  the  opinion  of  the  Court — Tebby,  C.  J. 

concurring. 

The  error  assigned  here  is,  that  the  Court  refused  to  permit 
the  plaintiff  to  take  a  nonsuit  after  the  testimony  for  plaintiff 
and  defendants  was  closed.  No  counter  claim  seems  to  have  been 
made  in  this  case  by  defendants.  By  the  148th  Section  of  the 
Practice  Act,  it  is  provided  ^'  that  the  plaintiff  may,  at  any  time 
before  trial,  upon  the  payment  of  costs,  if  a  counter  claim  has 
not  been  made,"  take  a  nonsuit.  By  trial  here,  is  meant  the 
determination  or  finding  in  the  case.  We  do  not  understand  that 
the  plaintiff  is  bound  to  tender  the  costs  before  being  entitled 
to  be  nonsuited;  for  the  costs  cannot  be  at  the  moment  known 
or  computed.  But  this  proviso  was  only  meant  to  declare  that 
the  effect  of  the  nonsuit  is  to  subject  him  to  oosts.  At  common 
law,  the  right  of  the  plaintiff  was  to  take  a  nonsuit  at  any  time 
before  the  jury  retired,  and  we  do  not  oonitnia  the  sta^te  as 
altering  the  rule.    (3  Ch.  QenL  Pr.  910.) 

The  judgment  on  the  verdict  is  reversed,  and  the  cause  r»> 
manded,  with  directions  to  the  Court  below  fa>  enter  Judgment  <d 
nonsuit  aa  of  the  8th  November,  1868. 
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SKINKEB  V.  FLOBOL 

Air  affidavit  by  a  party  to  the  suit,  that  the  original  deed  "is  not  In  his  po«- 
aession  or  under  hia  control/*  is  sufficient  to  admit  In  evidence  a  certified 
copy  from  the  Recorder's  office,  the  deed  hav'lng  been  properly  acknowfedfed 
and  recorded,  and  the  grantee  being  a  third  person. 

Appeal  from  the  Sixth  District 

Ejectment    Plaintiff  had  judgment,  defendant  appeals. 
For  case  see  opinion. 

C.  A.  Johnson,  for  Appellant,  cited:  Beach  v.  McCann,  2  CSaL 
25;  FoUom's  Executors  v.  Scott  et  al.  6  Id.  460;  Maqf  ▼.  Goodwin 
et  ah  Id.  579;  Failon  y.  Dougherty. 

Latham  &  Sunderland,  for  Eespondent,  cited:  the  Act  of  1857, 
317^  argning  that  where  a  pariy  is  in  no  way  connected  with  a 
deed  as  grantee^  he  is  not  prestuned  to  have  its  custody,  and 
hence  it  not  bound  to  account  for  the  absence  of  the  original, 
before  he  can  introduce  a  certified  oopy>  and  that  his  affidavit 
that  the  original  ^^  is  not  in  his  possession,  or  under  hia  control,^ 
meets  the  statute. 

Baldwin,  J.  deUvered  the  opinion  of  the  Court  —  Tsrbt,  0.  J. 

concurring. 

There  is  no  merit  in  this  appeaL 

The  only  error  assigned  is,  the  ruling  of  the  Court  admitting 
in  evidence  certified  copies  of  certain  deeds  to  third  persons  as 
grantees,  which  deeds  had  been  regularly  acknowledged  and  re- 
corded. The  plaintiff  below  laid  the  foundation  for  their  intro- 
duction by  his  affidavit  that  the  originals  were  not  under  his  con- 
trol. By  this  affidavit  he  brought  himself  within  the  words  of 
the  Act  of  April  29th,  1857,  (Acts,  317,)  the  second  section  of 
which  provides,  that  "duly  certified  copies  of  deeds  regularly 
recorded  upon  the  acknowledgment  or  proof  of  execution  by 
the  party  or  parties  thereto,  subject,  however,  to  all  l^al  excep- 
tions that  might  be  taken  to  the  orginial  if  produced,  shall  be 
received  in  evidence  in  all  the  Courts  of  the  State,  without  fur- 
ther or  other  proof  of  the  execution  thereof,  in  the  same  man- 
ner and  with  like  effect  as  if  the  originals  were  produced  and 
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proyen;  provided,  it  be  shown  that  tbe  said  originals  aze  not 
under  the  control  of  the  paiiy  offering  the  said  copies,  or  are 
lost,''  and  this  showing  is  properly  made  by  the  affidavit  of  the 
party. 
Judgment  afiirmed* 


BUTHRAUPF  et  aJ.  v.  KBBSZ  ^  ob. 

UwDsit  tbe  statute,  the  County  Judge  may  grant  an  faijnnetlon  la  caiM  In  tha 
District  Court,  bat  be  cannot  appoint  a  Reeelter;  at  least,  aot  aa  a  tlitng 
distinct  from  tbe  tnjnnctloa. 

AlTSAL  from  the  Fifth  District 

Suit  to  recover  a  portion  of  a  "  Tunnel  Gfold  Mining  Claim,* 
alleged  to  be  wrongfully  seized  and  worked  by  defendants,  for 
damages  and  an  injunction  pending  the  suit. 

/.  P.  Vaughan,  for  Petitioner. 

Baldwin,  J.,  delivered  tbe  opinion  of  the  Gourt  —  Tebbt,  C.  J., 
concurring. 

The  plaintiff,  at  the  tune  of  filing  his  complaint,  obtained  from 
the  Judge  of  the  County  Court  an  order  of  injunction  to  restrain 
the  defendants  from  working  the  premises  in  dispute,  and  re- 
quiring them  to  appear  before  him  at  chambers,  to  show  cause 
why  the  injunction  should  not  be  made  '^  perpetual  pending  t^e 
action.''  The  County  Judge  dissolved  the  injunction,  but  ap- 
pointed a  Receiver;  to  which  the  defendant  excepted,  and  now» 
by  certiorari,  brings  the  case  here  on  appeal  from  this  order. 

By  Section  9  of  Article  6  of  the  Constitution,  it  is  provided 
that  "the  County  Courts  shall  have  such  jurisdiction  in  cases 
arising  in  Justices'  Courts,  and  in  special  cases,  as  the  Legisla- 
ture may  prescribe,  but  shall  have  no  original  civil  jurisdiction 
except  in  such  special  cases.'' 

The  Legislature  has  given  (Wood's  Digest,  181,)  to  tiie  County 
Judge  power  to  grant  an  injunction;  but  it  seems  that  no  power 
is  given  him  to  appoint  a  Receiver;  certainly  not  as  a  distinct 
proceecling  from  the  injunction.  This  would  be  an  order,  like 
any  other  in  the  course  of  a  cause  which  the  District  Court  or 
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Judge  might  make.  The  statute  (Wood^s  Digest,  186,)  provides 
^'that  a  Beceiver  may  be  appointed  by  the  Court  in  which  the 
aetion  is  pending,  or  by  a  Judge  thereof  .'^  We  do  not  see  where 
the  authority  for  this  power  in  the  County  Judge  is  to  be  found; 
nor  that  he  could  make  an  order  of  this  sort  any  more  than  any 
other  order,  in  a  cause  pending  in  the  District  Court,  deemed  nec- 
essary to  the  progress  of  the  case. 
Order  reversed. 


BRIDGES  &  HALL  v.  PAIGB. 

Suit  by  an  Attorney  on  a  quantum  vdiehani,  for  prafesalooal  aenrleaa.  Answa 
deoles  the  raloe  of  the  serylces.  Held,  that  the  rule  requiring  new  mattn 
to  be  set  up  In  the  answer  does  not  apply. 

Anything  which  shows  plaintiff  has  no  right  of  recovery  at  all,  or  to  the 
extent  claimed  on  the  case  as  he  makes  it,  may  be  given  la  evldenoe  upon 
an  Issue  joined  by  an  allegation  In  the  complaint,  and  its  denial  In  the 
answer. 

New  matter  Is,  where  defendant  seeks  to  Introduce  Into  the  case  a  defense 
not  disclosed  by  the  pleadings  —  something  relied  on  by  him,  bat  not  pat  la 
tf^«ue  by  the  plaintiff. 

Skillful,  or  unskillful  and  negligent  conduct  of  a  case,-  Is  an  Important  In- 
quirr  in  8>ich  a  suit  bv  Attorneys.  Anything  which  shows  the  services  were 
not  of  the  value  claimed,  as  the  nature  or  the  suit  conducted.  Its  little 
difficulty,  small  amount  little  skill  requisite,  the  absence  of  skill  and  the  llke^ 
Is  competent,  under  the  issue  of  value. 

A  trial  may  result  aucceesfully  and  yet  the  Attomey  be  guilty  of  negllgenee. 
His  want  of  skill,  or  neglect,  may  put  the  client  to  great  expense  to  redeem 
his  blunders.  And,  on  a  quantum  meruit^  the  value  of  servtces  would  be 
reduced. 

Appeal  from  the  Fifth  District 

For  case  see  opinion.  The  pleadings  were  Torifled.  Flaintilb 
had  jndgraenty  and  defendant  appeals. 

D.  W.  Perley,  for  Appellant 

B.  0.  Whiting,  for  Respondent^  cited :  46th  Section  of  fiie  Prac- 
tice Act;  Oreen  V.  Covillaud,  10  Cal.  317;  Piercy  v.  Sainn  ei  at. 
Id.  22;  Walton  ▼.  Mintum,  1  Id.  362;  4  Id.  117;  Kendatt  ▼.  Vat- 
hjo,  1  Id.  371. 

Baldwin,  J.,  delivered  the  opinion  of  the  Conrt  —  Tebkt,  C.  J., 

concurring. 

This  suit  was  hronght  as  on  a  qtumtum  valebant,  for  professional 
services  as  Attorneys.  The  complaint  claimed,  among  other 
charges,  a  snim  of  money  due  for  the  conduct  of  a  suit  of  Paige  ▼. 
O'Neill,  12  CaL  483.     The  answer  denied  the  Talue  of  the 
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serdoes  as  eharged.  The  defendant  proposed  to  show  by 
a  witness— one  of  the  plaintiffs — ^that  they  did  not  perform 
the  legal  serviees  rendered  by  them  in  the  case  of  Paige 
y.  O'NeiU  with  ordinary  care,  dilig^ence,  or  reasonable  skill, 
bnt  that  they  performed  said  services  negligently  and  nn- 
skillfully,  and  that,  by  reason  of  such  unskillfulness  and 
negligence,  the  case,  which  is  now  on  appeal  in  the 
Supreme  Court,  is  in  great  danger  of  being  reversed.  The  de- 
fendant's counsel  proposed  to  show  the  above  facts  by  an  exami- 
nation of  the  witness  in  connection  with  the  judgment  roll  in 
said  case,  the  statement  on  appeal,  and  b^  all  the  papers  on  file 
in  the  said  action;  and  the  said  defendants  counsel  further  pro- 
posed to  show,  after  the  said  examination  was  concluded,  touch* 
ing  the  unskillfulness  and  n^ligence  on  their  part  in  managing 
and  conducting  said  cause,  that  their  services  were  not  reasona- 
bly worth  the  amount  claimed  in  the  complaint.  But  the  Court 
refused  to  permit  or  allow  the  defendant's  counsel  to  go  into 
said  examination,  and  refused  to  permit  the  defendant's  counsel, 
either  by  an  examination  of  the  witness  or  by  an  examination 
of  the  judgment  roll,  to  show  that  plaintiffs  had  been  guilty  of 
any  unskillfulness  or  negligence  whatever. 

One  of  the  reasons  given  for  this  ruling  is,  that  this  matter  is 
not  set  up  in  the  answer.  It  seems  to  be  supposed  that  this  was 
new  matter,  which  should  have  been  affirmatively  pleaded.  The 
rule  invoked,  however,  does  not  apply  to  this  case.  Anything 
which  shows  that  the  plaintiff  has  not  the  right  of  recovery  at 
all,  or  to  the  extent  he  claims,  on  the  case  as  he  makes  it,  may  be 
given  in  evidence  upon  an  issue  joined  by  an  allegation  in  the 
complaint,  and  its  denial  in  the  answer.  Where,  however,  some- 
thing is  relied  on  by  the  defendant  which  is  not  put  in.  issue  by 
the  plaintiff,  then  the  defendant  must  set  it  up.  That  is  new 
matter  —  that  is,  the  defendant  seeks  to  introduce  into  the  case, 
a  defense  which  is  not  disclosed  by  the  pleadings.  This  case  is 
a  good  illustration :  the  plaintiffs  aver  that  the  defendant  is  in- 
debted to  them  in  the  sum  of,  say  fifteen  hundred  dollars,  for 
services  rendered;  that  he  is  indebted  to  this  amount  because 
this  was  the  value  of  these  services.  The  defendant  denies  that 
he  is  indebted  at  all,  and  denies,  further,  that  the  services  were 
of  the  value  charged.  He  proposes  to  show  that  they  were  not 
^of  this  value.    He  can  do  this  by  any  legal  proof,  and  he  is  not 

You  XIII.— 41 
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bound  to  set  out  his  proofs  in  his  pleading.  Facts^  and  not  the 
evidence  of  facts,  are  required  to  be  pleaded.  Whatever,  there- 
fore>  had  a  legal  tendency  to  prove  that  these  services  were 
worth  the  sum,  was  competent  for  plaintifFs,  as  the  nature  of  the 
suit;  its  difficulty,  the  amount  involved,  the  skill  required,  the 
skill  employed,  and  the  like.  So  the  deteoae  had  a  right  to 
prove  these  same  general  matters,  or  the  negation  of  them,  as, 
for  example,  that  this  was  a  plain  case,  requiring  but  little  labor 
or  skill,  learning,  or  time ;  or  if  it  required  skill  and  attention, 
that  these  were  not  bestowed.  The  value  of  a  lawyer^s  services 
<lepends  upon  his  skill  and  learning,  and  the  attention  he  gives 
to  the  business  of  the  client.  It  is  evident,  therefore,  that  proof 
of  his  skillful  conduct  of  his  case,  or  of  his  negligent  and  un- 
skillful treatment  of  it,  is' an  important  inquiry.  It  does  not 
follow  by  any  means,  that  because  a  trial  results  in  a  verdict  for 
the  client,  there  has  been  no  negligence  in  the  Attorney.  In 
consequence  of  the  negligence,  the  client  may  have  been  put  to 
great  trouble  and  expense,  though,  by  accident  or  otherwise,  he 
happened  to  gain  the  case ;  and  though  the  Court  below  may  have 
decided  on  the  trial  of  a  case  that  errors  negligently  committed 
were  not  fatal,  yet  the  defendant  might  show,  when  sued  for 
fees  by  the  Attorney,  that  the  Judge  was  mistaken  in  thus  hold- 
ing. Besides,  a  case  may  be  negligently  conducted  even  when 
it  is  not  eventually  lost  by  neglect.  It  may  put  the  client  to 
great  trouble,  expense,  and  delay,  to  get  rid  of  blunders  of  his 
lawyer.  If,  for  example,  an  Attorney  should,  liy  his  neglect, 
consent  to  a  bill  of  exceptions  full  of  errors  and  misstatements, 
and  raising  xmnecessarily  many  difficult  and  embarrassing  ques- 
tions of  law  for  revision  in  the  Appellate  Court,  which  questions, 
as  the  case,  in  fact,  was  presented  below,  did  not  arise,  no  one 
would  pretend,  that  though  the  cause  was,  after  long  delay  and 
much  loss,  gained  in  the  Supreme  Court,  the  Attorney  would 
not  be  amenable  to  the  charge  of  neglect;  or  if  the  Attorney 
suffered  testimony  to  be  introduced  plainly  inadmissible,  and  the 
client  was  put  to  the  expense  and  trouble  of  summoning  many 
witnesses  to  counteract  it,  though  he  at  length  did  so  success- 
fully, the  same  objection  would  lie;  and  in  both  these  instances, 
the  Attorneys  would  be  held  entitled  to  a  less  sum  on  quaniuim 
meruit,  than  if  a  contrary  course  had  been  pursued.     What  par* 
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ticular  errors,  if  any,  were  committed  on  the  trial  of  Paige  ▼. 
O^NeUh  or  what  particular  acts  of  negligence  done,  were  not 
disclosed,  the  Court  refusing  to  hear  any  testimony  on  that  sub- 
ject. We  have  not  the  record  of  that  case  before  us,  and  cannot 
look  into  it  It  seems  that  the  judgment  of  the  Court  below 
was  partially  afiSrmed  in  this  Court,  on  appeal,  but  not,  we  be- 
lieve, before  this  trial  below,  nor  does  it  appear  whether  the 
matters  of  alleged  negligence  proposed  to  be  proven  were  con- 
sidered here.  Indeed,  we  cazmot  }ooh  into  any  record  before  us, 
not  legally  offered  as  proof,  for  any  purpose  of  the  application 
of  the  facts  of  that  record  to  any  other  case  as  evidence  in  the 
latter  case. 

It  may  be  that  the  record  of  Paige  v.  O'^NeUl  showed  no  negli- 
gence; and  the  rulings  of  the  learned  Judge  bdow,  on  the  mo- 
tion for  a  new  trial,  would  seem  at  the  first  blush  to  establish 
this  fact;  but  we  cannot  know,  in  the  face  of  the  offer  to  prove 
the  contrary,  that  the  defendant  would  necessarily  have  been 
unsuccessful;  nor  do  we  understand  from  the  broad  proffer  of 
proof,  that  the  negligence  imputed  was  confined  to  errors  as  shown 
by  the  record. 

Judgment  reversed,  and  cause  remanded. 

8m  Tmrtf  V*  Bioki€9j  omU;  Angulo  t.  Aimol^  14  Old* 
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br  an  equity  caae*  sabmitted  bj  the  Court  to  a  Jury,  this  Coart  wlU  not  rerlaw 

the  testimony,  If  any  proof  sustains  the  verdict  and  Judgment 
A  jurat  to  an  answer  is,  in  form  and  substance,  an  affidayit,  and  may  be  taken 

before  a  Coun^  Recorder. 
Where  husband  and  wife  execute  a  note  and  mortgage,  the  note  Is  good  mm  to 

the  husband,  even  if  void  as  to  the  wife ;  and  the  property  fs  bound  by  the 

mortgage,  independent  of  the  note  of  the  wife. 
Carey  v.  Tioe,  (6  Cat.  629,)  that  the  Legislature  may  determlna  In  what  manner 

and  how  the  homestead  is  to  be  protected,  affirmed. 
In  a  mortgage  of  the  homestead,  the  premises  need  not  be  described  as  the 

homestead. 
Where  the  Jury  and  Court  are  satisfied  that  the  wife  understood  Bngllsh,  at 

the  time  of  executing  and  acknowledging  a  note  and  mortgage  upon  the 

homestead,  there  was  no  necessity  for  an  Interpreter  to  explain  the  contents 

of  the  mortgage. 
In  a  foreclosure  suit,  on  a  note  and  mortgage  of  the  homestead,  executed  by 

husband  and  wife,  the  wife  alone  answered,  but  did  not  verify  her  answer. 

On  suit  brought  to  vacate  the  decree  rendered  In  the  foreclosure,  the  wife, 

having  been  served  with  process,  cannot  complain  that  her  answer  was  not 
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yerlfted.     And  her  failure,  by  excusable  nesHgenee.  to  make  defense  to  the 
forecloiiure,  is  no  ground  to  yacate  the  decree,  If  It  be  shown  that  In  fact 
ahe  had  no  defense. 
▲  decree,  In  an  equity  case.  Is  not  vitiated  becaoae  baaed  oo  the  verdict  «f  a 
jury,  even  though  it  might  have  been  made  wtthout  a  Jnry. 

Appeal  from  the  Twelfth  District 

Facts  stated  by  the  Court.  Scannelly  as  Sheriff,  ia  made  party 
fn  order  to  enjoin  him  from  making  a  deed  of  the  premises  to 
Biehn,  who  bought  at  the  foreclosure  sale,  and  to  whom,  it  is 
averred,  the  Sheriff  is  about  to  make  a  deed.  Plaintiffs  appeal 
from  a  judgment  for  defendant 

Oregory  Tale,  for  Appellant 

T.  The  note  and  mortgage,  so  far  as  they  affect  the  interest 
of  the  plaintiff,  Theckla,  and  her  children,  in  the  homestead,  are 
void. 

1.  As  to  the  note.  The  note  of  a  married  woman  is  void,  ex- 
cept so  far  as  she  may  bind  her  separate  property  in  equity. 
Her  note  cannot  bind  her  interest  in  the  homestead,  as  the  es- 
tate is  joint,  in  the  husband  and  wife,  with  the  interest  in  the 
children. 

2.  The  premises  were  not  described  as  a  homestead  in  the 
mortgage.  The  word  "  homestead  "  does  not  occur  in  ttie  mort- 
gage, or  in  the  complaint  to  foreclose,  or  in  the  summons,  or  in 
the  decree  of  foreclosure.  The  term  ''  homestead  **  has  a  distinct 
legal  signification;  and  the  term,  as  used  in  the  Constitution 
and  the  Act,  must  be  interpreted  according  to  that  known  sig- 
nification, (1  Bouv.  Die.  641;  see,  also.  Woodman  v.  Lane,  7  N. 
H.  245.) 

This  point  is  important  in  connection  with  the  character  of 
the  acknowledgment  to  be  made  by  the  wife.  The  Notary  in 
this  case  merely  states  in  his  certificate  that  ahe  executed  the 
same,  (the  mortgage,)  for  the  uses  and  purposes  therein  men- 
tioned, and  '^  after  being  made  acquainted  with  the  contents  of 
said  instrumenf  acknowledged,  etc.  She  may  have  been  made 
acquainted  with  the  contents  of  the  mortgage^  and  yet  have 
known  nothing  of  the  mortgage  of  the  homestead.  The  Home- 
stead Act,  say  the  Court,  Pease  v.  Barbiers,  (10  Cal.  440,)  refers 
the  mode  of  acknowledgment  to  the  law  relating  to  convey- 
ances. 

3.  That  part  of  the  Act  authorizing  a  forced  sale  of  the  home- 
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stead,  is  unconstitutional.  **Porced  sale/'  in  the  Constitution,  is 
used  as  contradistinguished  to  ^voluntary  sale.''  The  constitu- 
tional provision  is,  in  effect,  a  prohibition  against  a  forced  sale. 
It  may  be,  that,  until  the  Legislature  acted,  no  protection 
against  a  forced  sale  was  provided  by  the  mere  constitutional 
mandate,  (droves  ▼.  Slaughter,  15  Pet)  But  the  Legislature, 
having  acted  upon  the  subject,  could  only  act  within  the  scope 
of  the  constitutional  provision.  It  could  not  impair  fbe  force  of 
the  provision  by  qualifying  it.  It  is  doubtful  whether  value  has 
anything  to  do  with  the  exemption  under  the  Constitution.  The 
principle  is  to  protect  the  family  residence. 

What  is  said  upon  this  subject  in  Cary  v.  Tice,  (6  Cal.  629,)  is 
,not  only  a  dictumj  but  contrary  to  express  authority  under  a  con- 
stitution from  which  our  provision  was  adopted.     (Sampson  et  oL 
v.  Williamson,  6  Texas,  102;  Benedict  v.  Bwnell,  7  Cal.  246.) 

II.  The  proceedings  and  judgment  in  the  suit  of  Eiehn  to 
foreclose  the  mortgage,  so  far  as  affects  the  plaintiff,  Theckla's,  in- 
terest in  the  homestead,  are  nullities. 

This  results  from  the  character  of  tibe  estate,  being  a  joint 
tenancy,  requiring  the  husband  and  wife  to  unite  in  an  action  to 
defend  the  homestead.  (Revalk  V.  Kraemer,  8  Cal,  66;  Poole  v. 
Guard,  Id.;  Kraemer  v.  RevalJe,  Id.  74;  Van  Beynegan  v.  Bevalk, 
Id.  75 ;  Marks  &  Wife  v.  Marshe,  9  Id.  90 ;  Moss  V.  Warner,  10 
Id.  296 ;  Sargeant  ▼.  Wilson  et  aZ.  5  Cal.  507.) 

Neither  will  the  acts  or  declarations  of  ttie  husband  bind  the 
wife,  as  to  the  homestead.  (Dunn  v.  Tozer,  10  Cal.  167.)  His 
default  could  not  affect  her.  If  he  could  cause  a  loss  of  the 
homestead  by  default,  he  could  by  sale,  or  abandonment  The 
answer  of  the  wife  is  a  nullity.  Her  failure  to  defend,  under 
the  circumstances,  was  excusable  neglect  (Pr.  Act,  Sec.  68.) 
The  trial  by  jury  was  wrong.  (Sanders  y.  S'iiU  S  Wife,  8  CaL 
281.) 

lY.  The  evidence  proves  that  the  plaintiff,  Thedda,  was  not 
sufficiently  acquainted  with  the  English  langua^  to  comprehend 
the  character  of  the  mortgage. 

The  statute  makes  no  provision  for  the  employment  of  inter- 
preters where  acknowledgments  of  foreigners  are  taken  i» 
deeds.      If  an  interpreter  is  employed,  or,  if  the  officer  taking 
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the  acknowledgment  uses  any  other  than  the  English  language^ 
in  communicating  with  the  person  making  the  acknowledg- 
ment, the  certificate  should  state  the  fact  See  Moore  v.  Peralia, 
(McAllister's  C.  C.  B.)  as  to  the  practice  in  chancery  of  appoint- 
ing interpreters  on  filing  answers,  where  the  party  does  not  under- 
stand EnglishK 

Equity  will  relieve  against  this  deed,  signed  in  ignorance  of  bar 
rights.     (4  Young  &  ColL  42.) 

Campbell  &  Turk,  for  Eespondent 

I.  The  question  of  fact  has  been  determined  by  a  Jury.  The 
Court  below  has  sanctioned  that  determination. 

It  is  immaterial  whether  any,  and,  if  any,  what,  errors  w^e 
committed  in  the  original  suit;  they  could  not  be  corrected  in  this 
proceeding. 

II.  The  note  of  a  married  woman  is  not  void,  but  only  void- 
able,  and  though  Theckla  might  have  availed  herself  of  this  de- 
fense in  the  first  suit,  she  failed  to  do  so,  and  has  not  shown  any 
sufiScient  excuse  for  her  laches.  Doubtless  the  judgment  was  en- 
tered against  her  personally  through  inadvertence,  and,  upon 
suggestion,  the  judgment  would  have  been  so  modified  as  to  cor- 
rect the  error.  But  this  would  not  have  prevented  the  sale  of 
the  homestead  under  the  mortgage.  That  instrument  was  not 
invalidated  by  the  fact  of  her  signing  her  note;  the  ren^edy  would 
have  been  just  as  perfect  against  the  property  if  she  had  never  seen 
the  note. 

III.  The  Constitution  is  advisory.  It  does  not  pretend  to 
limit  the  Legislature.  If,  no  legislation  had  been  adopted  on  the 
subject  the  entire  property  of  the  debtor  would  now  be  liable  to 
execution.  The  extent  to  which  the  Legislature  shall  act  is  not 
regulated  by  the  Constitution.  The  nature  of  the  subject  pre- 
cludes the  possibility  of  laying  down  any  fixed  rule. 

IV.  If  the  proceedings  and  judgment  in  the  case  of  Biehn  to 
foreclose  the  mortgage,  so  far  as  they  afifect  the  plaintiff,  Theckla^s, 
interest  in  the  homestead,  are  nullities,  she  has  no  standing 
in  Court.  The  nullity  is  apparent,  if  at  all,  on  the  face  of  the 
papers.  If  they  are  not  nullities,  but  errors  merely,  they  can  be 
corrected  on  appeal,  and  a  bill  in  equity  does  not  lie.     l%a;^  in 
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a  suit  to  claim  the  homestead^  husband  and  vife  are  necessary 
parties  is  not  disputed;  bnt  that  does  not  tend  to  prove  that 
where  A  commences  a  soit  against  B  and  his  wife  to  foreclose  a 
mortgage  executed  by  them^  A  is  bound  to,  or  can,  compel  them 
to  set  up  any  particular  defense  whatsoever;  they,  or  either  of 
them,  may  defend  if  they  please,  or  suffer  judgment  to  go  against 
them,  or  either  of  them,  by  default. 

There  is  nothing  in  the  objection  to  the  jury  trial,  as  a  verdict 
in  these  cases  is  advisory  only.  So,  as  to  the  jurat  to  the  an- 
swer, the  term  ''affidavit  embraces  the  verification. 

BaIiDWIN^  J.  delivered  the  opinion  of  the  Court — Tbret^  C«  J. 
concurring. 

This  bill  was  filed  by  the  female  plaintiff,  in  conjunction  with 
her  husband,  to  set  aside  .a  certain  decree  for  the  sale  of  prop* 
erty-  which  she  claims  as  homestead,  situate  in  San  Francisco. 
This  lot  was  sold  on  a  decree  for  the  foreclosure  of  a  mortgage, 
which  was  executed  to  Biehn  by  Pfeiffer  and  wife,  in  the  form 
required  by  statute.  The  female  plaintiff  charges  that  she  was 
ignorant  of  the  English  language.  That  she  was  requested  by 
her  husband  to  sign  a  note,  aad  a  mortgage  to  secure  it,  on  thia 
property,  which  she  did  without  knowing  the  contents ;  that  the 
mortgage  purports  to  be  acknowledged  before  one  Moore,  Notaiy 
Public,  the  certificate  being  in  the  usual  form,  but  she  denies  the 
truth  of  the  facts  therein  stated  —  as  the  examination  and  her 
being  made  acquainted  with  the  papers.  The  same  averments 
are  made  in  relation  to  another  mortgage. 

Bill  avers  that  defendant,  Biehn,  in  January,  1857,  commenced 
an  action  for  the  foreclosure  of  his  mortgage  against  the  plain- 
tiffs, etc.  The  summons  was  returned  as  executed  on  them  the 
21st  January,  1857 ;  that  neither  of  the  defendants,  except  the 
female  plaintiff,  answered,  and,  on  the  26th  June,  1857,  a  default 
was  entered  in  the  Clerk's  ofiSce  against  all  the  defendants  ex- 
cept the  female  plaintiff.  That,  on  the  10th  February,  1857,  she 
filed  her  answer,  signed  by  a  law  firm,  denying  the  execution  of 
the  note  and  mortgage,  and  claiming  a  homestead.  On  the  27th 
June,  1857,  a  verdict  was  returned  for  the  plaintiff. 

She  avers,  that,  at  the  time  she  received  the  summons,  from 
the  Deputy  Sheriff,  she  handed  the  same  over  to  her  husband  as 
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a  matter  pertaining  to  his  business  alone;  and,  at  the  time  of 
the  trials  and  for  a  long  time  before,  she  was  sick ;  that  she  was 
dependent  on  her  hnsband  to  employ  conxiael  and  defend  the 
suit,  etc.;  that  he  employed  one  Parker,  bnt  never  told  him  of 
the  defense  as  here  set  np.  Parker  accordingly  did  not  set  np 
any  such  defense.  She  is  advised  that  the  answer — denying  the 
execution  of  written  documents  on  which  the  action  was  found- 
ed—  not  being  verified  was  a  mere  nullity;  that  no  Attorney 
was  present  at  the  trial ;  avers  that  the  consideration  on  which 
the  mortgage  was  given  was  a  mere  nullity — it  being  a  joint  note 
of  her  and  her  husband ;  that  she  could  make  no  joint  contract 
except  as  connected  with  heir  separate  estate — which  fliis  was 
not 

Bill  prays  that  the  verdict  may  be  set  aside  and  the  decree  of 
foreclosure  entered  thereon  opened  up,  and  plaintiff  admitted  to 
make  a  defense,  etc. 

The  defendants  answered,  denying  the  material  averments  in 
respect  to  the  execution  and  acknowledgment  of  the  mortgage^ 
and  averring  that  she  acknowledged  it  as  the  certificate  states, 
knowing  the  contents,  which  were  explained  to  her. 

The  Court  below  submitted  the  case  to  a  jury,  who  returned 
a  verdict  for  the  defendants. 

It  would  be  no  easy  task,  perhaps,  for  the  plaintifF  to  maintain 
this  bill,  even  upon  proof  of  all  its  avermentd.  But  upon  looking 
at  the  proofs,  though  they  do  not  agree,  we  have  no  hesitation 
in  arriving  at  the  conclusion  that  the  jury  were  right  in  their 
verdict.  It  is  not  our  habit  to  review  the  testimony ;  it  is  un- 
necessary here ;  because  if  any  proof  sustains  the  terdict  and  judg- 
ment, we  should  not  disturb  it. 

Some  points  are  made  by  the  Appellant,  which  we  will  briefly 
notice : 

1.  A  motion  to  strike  out  the  defendants'  answer  because  it 
was  not  verified  —  the  bill  having  been  sworn  to.  The  ground  of 
this  objection  is,  that  the  verification  was  before  the  County  Be- 
corder,  who  had  no  authority,  as  Appellant  contends,  to  admin- 
ister oaths.  But  the  statute  giving  authority  *'to  Becorders  to 
take  affidavits  to  be  used  in  any  Court  of  Justice  in  this  State,* 
comprehended  the  power  to  take  and  certify  the  jurat — whidi 
is,  in  form  and  substance,  an  affidavit 
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2«  It  is  said  that  a  married  woman  cannot  make  a  note  ezoept 
as  affecting  her  separate  estate,  and,  therefore,  this  mortgage 
founded  on  this  note,  is  void.  We  think  otherwise.  Even  if  the 
note  of  the  wife  is  void  as  to  her,  it  was  good  as  to  the  husband, 
and  the  property  is  boimd  by  the  mortgage,  independent  of  the 
note  of  the  wife^ — if- otherwise  valid. 

3.  It  is  argued  that  the  Constitution  protects  the  property  from 
forced  sale  by  decree  of  foreclosure  of  a  mortgage,  as  well  as 
otherwise,  and  some  cases  from  Texas  are  cited.  But  the  Texas 
Constitution  is  different  from  ours.  In  the  case  of  Carey  v. 
Tice,  (6  Cal.  629,)  the  same  point  was  made.  The  Court  say: 
'^  Upon  the  point  tiiat  the  Legislature  can  direct  in  what  manner 
this  species  of  property  may  be  sold,  or  the  tenancy  destroyed, 
we  have  no  doubt  The  Constitution  is  inoperative  of  itself,  and 
looks  to  I^slation;  and  in  acting  upon  tiiis  subject,  it  was  a 
matter  entirely  within  the  discretion  of  the  Legislature  to  deter- 
mine how  far,  and  in  what  manner,  the  homestead  should  be 
protected."  It  is  true,  the  case  might  have  been  decided  with- 
out this  last  proposition,  but  it  arose  from  the  facts  and  was 
fully  argued.  We  regard  the  decision  as  binding,  upon  the  rule 
of  stare  decisis,  as  important  rights  have  vested  under  it,  even  if 
we  were  satisfied  —  which  we  are  not  —  that  the  doctrine  was 
originally  questionable. 

4.  We  think  there  was  no  necessity  for  the  mortgage  to  define 
the  pretmises  as  the  homestead.  The  grantors  interested  in  prop- 
erty are  presumed  to  know  what  they  are  granting  when  they 
use  expressions  which  accurately  describe  the  property. 

6.  There  was  no  necessity  for  an  interpreter,  for  it  seems  the 
jury  and  the  Court  below  were  satisfied  that  the  wife  understood 
English. 

6.  Having  been  served  with  process,  the  wife  was  bound  by 
the  judgment  in  the  first  suit.  She  cannot  complain  that  her 
answer  was  not  verified.  And  if  she,  by  excusable  negligence, 
failed  to  make  defense,  the  very  thing  found  against  her  now  is 
that  she  had  none. 

7.  The  decrees  might  have  been  made  in  both  suits  without  a 
jury,  but  we  do  not  see  that  they  were  vitiated  because  of  the 
verdicts. 

Decree  affirmed. 


CASES  NOT  REPOETED. 


Thb  following  cases  were  decided  at  the  April,  Jnly,  and  Octo- 
ber Terms^  1859,  bnt  are  not  of  sufficient  importance  to  report: 

AiTiRiiBD.— Parbort  p,  Monroe,  et  ol./  Batterton  9.  Fair;  Toons  «>  Ia  CovBti 
State  of  California  «.  City  and  County  of  San  Franclieo,  on  aathorltj  oA 
Hyman  v.  Bead,<(Ni<e) ;  People  v,  Jenkina — ^no  eYldenee  In  record  to  polat 
•zeeptlons ;  People  v.  Elder,  Id. ;  Sallentlne  et  oL  v.  Steamer  Ifaria ;  AJsitr 
«t  al,  9,  Steamer  Maria ;  Howard  v.  Low ;  Knowlea  «.  Calderwood ;  Head  «» 
Barney;  Gregory  v.  Haynei.  (No.  2511);  WUeon  v.  Cummlnga;  Bender  •. 
Anbrey ;  Inches  «.  Van  Valkenborgh ;  McCoy  v.  Sbepard. 

IUdvbbsbd.— Gift  V,  Hnneacker.  on  aothorlty  of  D'ckraan  v.  O'Neal,  (10  CaX. 
292)  ;  Macoleta,  Bx*r,  v,  Packard,  Adminlit'r,  (No.  2624) ;  Haynea  v.  LCetin: 
Crary  v.  Bowers. 

DisiiissvD. —  Brown  v.  Hendenon,  for  want  of  jurisdiction:  Haas  v.  DaauM. 
Id. ;  Simmons  «.  Bralnard,  Id.;  and,  lMld>  Uiat  an  offset  bslns  plea4.  wbick, 
added  to  the  amount  sued  for,  exceeded  two  hundred  dollars,  doss  not  gtw 
jurisdiction;  Myrss  v.  Llenlng;   Edwards  s.  Bead;  Bamstt  «•  McQom^ 
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18  CaL  9-11.    BARKER  ▼.  KONEMAN. 

Husband  and  Wife.— Deed  of  gift  from  husband  to  wife,  of  his  sep- 
arate real  estate,  he  being  at  the  time  free  from  debts  and  liabilities, 
is  Talid  as  against  creditors,  p.  11. 

Commented  on  and  distinguished,  Kohner  ▼.  Ashenauer,  17  CaL  581, 
in  whidi  case  the  conveyance  was  not  of  any  separate  property  of  the 
husband,  and  it  did  not  appear  that  the  property  was  transferred  as  a 
gift,  or  in  exchange  for  any  separate  property  of  the  wife,  and  it  was 
held  that  the  property  therefore  continued  subject  to  the  disposition 
of  the  husband  after  the  title  was  placed  in  the  wife's  name,  as  it  was 
previously,  and  that  the  conveyance  in  no  respect  affected  the  validity 
of  a  mortgage  subsequently  given  by  the  husband  on  the  same  property. 
Explained,  Peck  v.  Brummagim,  31  Oal.  445,  447,  89  Am.  Dec  199, 
200,  extending  the  rule  to  a  gift  of  either  real  or  personal  property, 
and  to  that  which  at  the  time  was  the  community  property  of  the  hus- 
band and  wife.  And  so  in  Dow  v.  Gould  etc.  Min.  Co.,  31  Cal.  653; 
Rico  ▼.  Brandenstein,  98  CaL  469;  35  Am.  St.  Rep.  196.  Ruling 
approved,  Furrow  v.  Athey,  21  Neb.  672;  59  Am.  Rep.  868$  and  cited 
as  authority,  Cooke  v.  Bremond,  86  Am.  Dec.  642,  note,  treating  of  con- 
veyance from  husband  to  wife.  Also  cited,  Tillaux  v.  Tillaux,  115  Cal. 
671,  holding  that  there  is  no  presumption  of  undue  influence  in  case  of 
a  conveyance  from  one  spouse  to  the  other,  but  the  deed  prima  facie 
conveys  whatever  its  terms  embrace. 

Same. — ^The  law  favors  provisions  made  by  the  husband,  when  in 
solvent  circumstances,  for  the  wife  and  family,  against  possible  future 
miaf  or  tunes,  p.  11. 

Approved,  Tillaux  v.  Tillaux,  115  Cal.  669,  holding  that  a  deed  from 
husband  to  wife,  conveying  an  absolute  title  in  fee,  with  an  expressed 
consideration  of  "love  and  affection,"  and  "for  her  better  maintenance 
and  support,"  requires  no  other  consideration  to  support  it.  So,  to  same 
effect,  Emmons  v.  Barton,  109  Cal.  671. 
Notes  Cal.  Rep.-^9  609 
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18  CaL  1M3.    WAU6H  v.  CHATTNCET. 

Board  of  Snperyisors.— Powers  of  are  administrative,  legislative,  and 
judicial,  and  jurisdiction  over  roads,  ferries,  and  bridges,  is  given  to 
such  board  by  statute,  p.  12. 

Cited  as  authority.  Fall  v.  Payne,  23  Gal.  303,-  and  Bixler  v.  County 
of  Sacramento,  59  Cal.  702;  so  in  Kimball  v.  Alameda  County,  46  CaL 
24,  holding  that  such  boards  may  exercise  jurisdiction  in  opening 
public  highways  across  public  lands;  so  in  Belser  v.  Hoffschneider.  104 
CaL  460,  holding  that  the  action  of  a  city  council  in  the  matter  of  an 
appeal  from  an  assessment  was  judicial;  so  in  State  v.  Ormsby  County, 
7  Nev.  397,  and  applied  to  duties  of  county  commissioners. 

Same. — ^The  judgments  or  orders  of  such  board  cannot  be  attacked 
collaterally,  any  more  than  the  judgments  of  courts  of  record,  p.  12. 

Approved,  Fall  v.  Paine,  23  CaL  303,  and  Levee  District  v.  Farmer, 
101  CaL  181,  holding  that  its  judgment  may  be  reviewed  upon  certiorari, 
where  the  jurisdiction  of  the  board  has  been  exceeded.  So  in  Gilbert 
Y.  Commissioners,  11  Utah,  387,  applied  to  judicial  acts  of  board  of 
police  and  fire  commissioners.  Cited  as  authority  for  the  doetdne 
stated,  66  Am.  Dec.  543,  n. 

13  CaL  13-16.    HAFFLBT  ▼.  MAIBS. 

Estoppel. — Mortgagor  having  mortgaged  land  as  his  own  is  estopped* 
as  are  also  his  privies  in  estate,  from  saying  it  is  public  land,  p.  14. 

Approved,  Kirkaldie  v.  Larrabee,  31  CaL  457;  89  Am.  Dec  206. 
Principle  applied,  De  Frieze  v.  Quint,  94  Cal.  659;  28  Am.  St.  Rep.  153, 
holding  that  the  grantor  of  land  is  estopped  by  his  deed  of  grant, 
bargain,  and  sale,  purporting  to  convey  an  absolute  title  to  the  land, 
from  denying  that  before  and  at  the  time  of  that  deed  he  had  such 
absolute  title,  and  by  that  deed  conveyed  it  to  the  grantee. 

Mortgage  is  a  Mere  Security  for  a  debt,  and  does  not  pass  the  fee^ 
nor  give  a  right  of  entry,  p.  14. 

Approved,  Goodenow  v.  Ewer,  16  Cal.  468;  76  Am.  Dec.  544,  and 
Dutton  V.  Warschauer,  21  CaL  621;  82  Am.  Dec.  768,  holding  that  a 
mortgage  is  not  a  conveyance  vesting  in  the  mortgagee  any  estate  in 
the  land  either  before  or  after  condition  broken.  So  in  WilUs  v.  Far- 
ley, 24  Cal.  498,  and  Jackson  v.  Lodge,  36  Gal.  39,  holding  that  a  mori;- 
gage  passes  by  an  assignment  of  the  debt,  is  discharged  by  a  payment 
of  the  debt,  and  is  barred  by  the  statute  of  limitatidns  when  the  debt 
is  barred.  Cited  as  authority  on  the  ruling  stated,  McMillan  v.  Bicharda, 
70  Am.  Dec.  675,  n. 

Judgment. — ^If  right,  will  not  be  reversed,  though  a  wrong  reason  was 
given  for  it,  p.  15. 
Approved,  holding  that  an  erroneous  conclusion  of  law  constituiea 
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no  ground  for  rev«rgal,  if  the  judgment  was  right,  Spenoer  y.  Duncan* 
1Q7  Gal.  426. 

Parties. — ^Where  land  mortgaged  is  sold,  the  rcndee  of  the  mort- 
gagor cannot  be  ousted  from  possession  by  a  purchaser  under  the  decree 
of  foreclosure  and  sale,  imless  he  was  made  a  party  to  the  foreclosure 
suit,  p.  15. 

Principle  of  the  ruling  applied,  Barrett  t.  Blackmar,  47  Iowa,  570. 

18  Gal.  15-24.    CRANDALL  ▼.  BLEN. 

Bzecntion. — ^Whether  a  chose  in  action,  calling  for  a  definite  sum 
without  condition,  is  the  subject  of  levy  and  sale,  questioned,  p.  22. 

Referred  to,  Davis  v.  Mitchell,  34  Gal.  89,  holding  that  a  promissory 
note,  being  the  property  of  the  defendant  in  an  attachment  and  ezeeu- 
tion,  is  liable  to  seizure  and  sale  theroonder,  and  discussing,  but  not 
deciding,  whether  the  sale  will  be  valid  without  a  delivery  of  the  note 
to  the  purchaser.  Also  referred  to  in  MoBride  v.  Fallon,  65  Gal.  808, 
hi  which  case  it  is  held  that  a  judgment  cannot  be  levied  upon  and 
wMf  under  execution  as  personal  property  capable  of  manual  delivery, 
but  only  in  the  mode  prescribed  in  section  542,  Gode  of  Givil  Prooedunu 
Cited,  defining  the  term  <*property,"  55  Am.  Dec  405,  note;  also,  82 
An.  Dec  416,  note,  as  questioning  Adams  v.  Hackett,  7  CaL  187. 

18  CaL  24*28.    HOUSTON  y.  WILLIAMS.    78  Am.  Dec  565. 

Conatitvtioiial  Duty  of  Supreme  Court  is  diacharged  by  the  readi- 
ikm  of  its  decisions,  and  the  legislature  calmot  lequice  it  to  give  the 
MSMms  of  its  dedeicme  in  writing,  p.  25. 

Cited  as  authority  to  the  same  ruling,  Vaughn  v.  Harp,  48  Ark.  161; 
Jordan  y.  Andrus,  26  Mont.  42,  act  of  March  0,  1901,  providing  that 
transcripts  on  appeal  may  be  printed  or  typewritten  at  the  election 
of  appellant  is  invalid;  Ex  parte  Grifl^hs,  118  Ind.  85,  66,  10  Am.  St. 
Rep.  100,  holding  that  a  statute  requiring  judges  of  the  supreme  court 
to  prepare  syllabi  of  their  decisions  was  unconstitutional  and  void; 
denying  power  in  the  legislature  to  trenoh  vpon  ^e  powers  of  tbe 
Judges,  or  to  prescribe  the  mode  in  wliich  they  shall  discharge  their 
duties,  State  v.  Smith,  5  Mo.  App.  480,  De  Votie  v.  MoGere,  14  Colo. 
588;  Saint  Croix  Lumber  Go.  v.  Pennington,  2  Dak.  Ter.  473;  and 
Smythe  v.  Boswell,  117  Ind.  866,  and  i«f erred  to  in  this  connection, 
Norwalk  Street  Ry.  Go.'s  Appeal,  69  Conn.  593;  and  Nudd  v.  Burrows, 
91  U.  6.  442;  18  Bank.  Reg.  295.  Distinguished,  In  re  Jessup,  81  GaL 
485,  construing  constitutional  provision  as  to  the  granting  of  rehear- 
ings  in  bank  after  decision  by  a  department. 

Saae^— A  decision  of  the  court  is  its  judgment,  the  opinion  is  the 
reasons  given  for  that  judgment,  p.  27. 

Cited  in  Wilson  v.  Wilson,  64  Gal.  94,  holding  that  the  opinion  of 
the  judge  of  the  trial  court  is  not  a  part  of  the  record.    Distinguished, 
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Pierce  v.  State,  109  Ind.  536,  the  terms  "opinion"  and  "decision"  being 
sometimes  used  interchangeably  in  the  Indiana  statute,  so  that  an 
exception  to  the  "opinion'*  of  the  court  has  been  sustained  as  proper; 
Board  v.  State,  7  Kan.  App.  623,  Adams  v.  Yazoo  etc.  Co.,  77  Miss. 
304,  and  Buckeye  etc.  Co.  v.  Fee,  62  Ohio  St.  556,  78  Am.  St.  Rep. 
745,  construing  local  statutes;  Eureka  Co.  Bank  v.  Clarke,  130  Fed. 
326,  opinion  of  court  is  not  proper  subject  for  assignment  of  errors; 
State  V.  Gray,  42  Or.  268,  where  terms  of  decree  conflict  with  state- 
ments of  fact  in  court's  opinion,  decree  is  controlling;  Hammer  ▼. 
Downing,  39  Or.  523,  judgment  for  costs  in  favor  of  prevailing  party 
entered  before  a  petition  for  rehearing  has  been  filed  is  not  premature, 
and  cannot  be  vacated.  Cited  as  to  distinction  stated,  85  Am.  Dee. 
396,  note;  87  Am.  Dec«  523,  note;  7  Am.  St.  Rep.  245,  note;  and  as  to 
tlie  power  of  courts  over  their  records,  79  Am.  Dec.  437,  note;  80  Am. 
Dec.  192,  note;  and  82  Am.  Dec.  175,  note. 

18  Cal.  28-31.    DUMPHY  v.  GUINDON. 

Jurisdiction.— Costs  are  only  incidental  to  the  aetion,  and  for  tli» 
purpose  of  testing  jurisdiction  constitute  no  part  of  the  "matter  m 
dispute,"  p.  30. 

Affirmed,  Zaibriski^  v.  Torrey,  20  Cal.  174;  Bolton  ▼.  Landeara,  27 
Cal.  107;  and  Henigan  v.  Ervin,  110  Cal.  40.  Distinguished,  Meeker 
T.  Harris,  23  CaL  286,  holding  that  the  costs  of  an  action  may  beoome 
a  matter  in  dispute,  and  that  when  they  amount  to  a  som  sufficient 
to  bring  the  case  within  the  jurisdiction  of  the  court,  its  jurisdietion 
Attachea.  Distinguished,  also,  in  Dashell  ▼.  Slingerland,  60  Cal.  667, 
noting  that  the  constitution  of  1849  did  not  ezelude  interest  in  fixing 
the  appellate  jurisdiction  of  the  supreme  court;  and  explained  in  dis- 
senting opinion  ol  Morrison,  C.  J.,  in  same  case.  Cited,  bearing  oa 
jurisdiction  of  supreme  court,  70  Am.  Dec  724,  note. 

18  CaL  31-33.    BRADY  ▼.  REYNOLDS. 

Guarantor  and  Indorser.— The  contract  of  indoraement  is,  primarily, 
tliat  of  transfer;  the  oontraot  of  guaranty  is  that  of  security,  p.  32. 

Cited,  Ford  v.  Hendricks,  S4  Oal.  676,  holding  that  one  who  indorses 
a  promissory  note,  over  his  signature,  '1  hereby  waive  demand,  notios 
of  nonpayment  and  protest,"  is  a  guarantor.  Also  cited,  Fessenden 
V.  Summers,  62  CaL  486,  in  which  case  it  is  held  that  one  not  a  party 
to  a  note,  who  indorses  it  in  blank  before  delivery,  is  an  indorser,  and 
not  a  guarantor;  and  again  dted,  First  Nat.  Bank  v.  Baboock,  94  CaL 
102,  28  Am.  St.  Rep.  96,  asserting  the  rule  that  one  who  indorses  a 
non-negotiable  promissory  note  to  give  it  credit  is  a  guarantor.  Cited, 
ooUeoting  the  authorities  on  the  subject,  66  Am.  Dec.  359;  note. 

13  CaL  33-40.     ORTMAN  v.  DIXON. 
SeaL — By  the   common   law,  the   equitable   title  to  realty  may  bt 
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oonveyfid  hj  an   instrument   not   under  seal,   if   otherwise   suffieient, 
p.  36. 

Approved  in  Marling  v.  Marling,  9  W.  Va.  96;  27  Am.  Rep.  548, 
holding  that  a  court  of  equity  will  effectuate  a  gift  of  lands  by  a 
father  to  his  child,  evidenced  only  by  an  unsealed  instrument  delivered 
to  the  child.  So  in  Le  Franc  v.  Richmond,  5  Sawy.  603,  holding  that 
rights  to  water  privileges  on  public  lands  may  pass  by  simple  unsealed 
bills  of  sale.  Distinction  between  sealed  and  unsealed  instruments 
abolished,  Garden  y.  Derrickson,  05  Am.  Dec.  280,  note. 

Water,  Prior  Appropriation. — ^Extuit  of  right  to  appropriate  water 
depends  on  the  nature  and  uses  of  the  appropriation,  p.  38. 

Principle  aj^roved,  McKinney  v.  Smith,  21  Cal.  381^  383;  Nevadn 
County  etc.  Canal  Co.  T.  Kidd,  37  Cal.  313;  Smith  v.  CHara,  43  Cal. 
375,  376;  Lux  v.  Haggin,  60  Cal.  447;  Edgar  v.  Stevenson,  70  CaL  200, 
291;  De  Necochea  v.  Curtis,  80  Cal.  405;  Ball  v.  Kehl,  95  Cal.  614; 
New  Mercer  Ditch  Co.  v.  Armstrong,  21  Colo.  365;  Thorp  v.  Freed,  1 
Mont.  658;  Gassert  v.  Noyes,  18  Mont.  222;  Lobdell  v.  Simpson,  2  Nev. 
277;  00  Am.  Dec.  530;  Simmons  v.  Winters,  21  Oreg.  r42;  28  Am.  St 
Rep.  731;  Atchison  v.  Peterson,  20  Wall.  514,  679;  Boyle  v.  San  Diego 
Land  and  Town  Co.,  46  Fed.  Rep.  711';  Hewitt  v.  Story,  64  Fed.  Rep. 
615;  Union  Mill  and  Mining  Co.  ▼.  Danberg,  81  Fed.  Rep.  05,  106; 
Lobdell  V.  Hall,  3  Nev.  517,  holding  in  the  last  case  cited  that  an  Indian 
who  has  appropriated  water  on  the  public  lands  of  the  United  States 
may  maintain  an  action  for  its  diversion.  Cited  in  Cache  etc.  Co.  v. 
Water  etc  Co.,  25  Colo.  171,  71  Am.  St.  Rep.  130,  discussing  priority 
of  appropriation;  Colorado  etc  Co.  v.  Larimer  «tc  Co.,  26  Colo.  40, 
Mattis  V.  Hosmer,  37  Or.  530,  and  Hague  v.  Nephi  etc  Co.,  16  Utah, 
430,  67  Am.  St.  Rep.  630,  aa  to  limitation  of  appropriation;  Last  Chance 
Min.  Co.  V.  Bunker  Hill  etc  Min.  Co.,  40  Fed.  Rep.  434,  denying  the 
right  to  change  the  place  of  use  of  water.  Distinguished,  Keeney  v. 
Union  Mfg.  Co.,  30  Conn.  581,  as  resting  upon  the  peculiar  law  of  Cal- 
ifornia. Cited,  treating  of  right  of  prior  approinriation.  Heath  v.  Wil- 
liams, 43  Am.  Dec  270,  262,  note;  and  60  Am.  St.  Rep.  802,  note;  and 
referred  to  on  same  subject,  McDonald  v.  Mining  Co.,  13  Cal.  230,  n. 

Findings  in  equity  cases  will  not  usually  be  disturbed,  where  the 
proofs  are  conflicting,  p.  40. 

Cited,  Lyons  v.  Lyons,  18  CaL  440,  holding  that  when  there  are  find* 
ings  in  an  equity  case,  they  are  not  to  be  disregarded. 

13  Cal.  40-43.    CRAVENS  ▼.  D£W£T. 

The  granting  of  nonsuit  on  the  facts  is  a  question  of  law,  p.  42. 

Cited  as  authority,  Schroeder  v.*  Schmidt,  74  Cal.  460;  Hammcmd  ▼• 
Wallace,  85  Cal.  527;  20  Am.  St.  Rep.  240;  Warner  v.  Darrow,  01  CaL 
311;  Craig  v.  Hesperia  etc  Water  Co.,  107  Cal.  675;  Kleinschmidt  ▼. 
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MoAndrews,  4  Mont.  226;  Jones  Lumber  etc  Go.  y.  Faris,  6  8.  Dak. 
115;  65'Am.  St.  Rep.  815;  and  Sanford  v.  Elevator  Co.,  2  N.  Dak.  10. 

In  reviewing  ruling  by  court  below  in  granting  a  nonsuit,  the  appel- 
late court  will  consider  every  fact  as  proven  which  the  evidenoe  tended 
to  prove,  p.  42. 

Approved  as  authority,  Dow  v.  Gould  etc  Min.  Co.»  31  CaL  650;  and 
Hei^rt  V.  King,  1  Mont.  470;  so,  to  same  effect,  Masten  v.  Griffing, 
33  Cal.  114.  Cited  in  dissenting  opinion,  Mulcahey  v.  Dow,  131  CaL 
80,  main  opinion  holding  nonsuit  justified. 

13  CaL  48-44.    HOLVERSTOX  T.  BUGBT. 

Motion  for  nonsuit  should  specify  the  grounds  upon  whteh  it  fe  made, 
p.  44. 

Approved,  Daley  v.  Russ,  86  Cal.  117.  Cited  in  Williams  v.  Hawley, 
144  Cal.  99,  discussing  rule  with  reference  to  motion  for  new  trial 
made  upon  minutes. 

13  CaL  45-40.    HASKELL  ▼.  CORNISH. 

Agency.— Agent  signing  his  own  name  to  a  promissoiy  Boto  mads 
on  behalf  of  his  principal  is  not  personally  liable  as  a  maker  if  the 
instrument  itself  discloses  the  iateatioiL  to  bind  his  principal  and  not 
himself,  p.  48. 

Principle  of  the  decision  approved  aad  applied  in  the  similar  case 
of  Shaver  v.  Ocean  Min.  Co.,  21  Cai.  47;  so  in  Hall  v.  CrandaO,  20  Oal. 
571;  80  Am.  Dec  66;  Love  v.  Sierra  Kevada  etc  Min.  Co.,  32  CaL  664; 
91  Am.  Dee.  607;  and  to  same  effect,  Gillig  v.  Lake  Bizler  Road  Co.,  2 
Nev.  223s  Cited,  Zeigler  v.  Wells,  Fargo  ft  Co.,  28  CaL  206,  wUdi  was 
an  action  against  the  defendant  for  not  complying  with  a  contnet  to 
carry  and  deliver  a  draft.  The  complaint  alleged  that  the  draft  was 
signed  "John  Q.  Jackson,"  and  the  proof  showed  that  ft  was  signed 
"John  Q.  Jackson,  Agent,"  and  the  varianoe  was  held  to  be  immaterial. 
CSted  as  authority  to  the  ruling  stated,  Mott  v.  Hides,  IS  Am.  Dec 
568,  note;  and  Southern  Pac  Co.  v.  Dredger  Co.,  118  CaL  371,  holding 
that  parol  evidenoe  may  be  employed  to  deteimise  whose  oontcaet 
it  is. 

13  Oal.  50-53.    HXJTCHINSOH  ▼.  HOURS. 

Judgment.— Court  may,  in  term  time  or  vacation,  order  Judgment 
on  a  verdict  rendered  and  recorded,  if  the  motion  for  a  new  trial  was 
taken  under  advisement,  p.  51. 

Cited  as  authority.  Casement  y.  Ringgold,  28  CaL  340,  holding  thai 
the  clerk  may  perform  the  ministerial  duty  of  entering  judgment  in 
vacation;  and  so  in  In  re  Cook,  77  CaL  225;  11  Ant  St.  Rep.  27L 


